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U.S. Department o f  Justice 

Office of Legal Counsel 

August 10,2005 COPY 
FACSIMILE TRANSMISSION SHEET 

- -- 

To: Anthony J. Principi 

Office: Defense Base Closure and Realignment - Commission 

Recipient's Ybone Number: (703) 699-2950 

Recipient's Fax Number: (703) 699-2735 

From: Brian Willen 

Sender's Phone Number: (202) 5 14-3658 

Sendcr's Fax Number: (202j 305-8524 

Total Kumber of Pages (not including cover sheet): I6  

Re: Enclosed is OLC's memorandum opinion Re: Authority under tlw D e f i .  Base Closure 
alld Realipnenr Act lo CIosc or Reali,gn Nutional Guard 1nstullatioris Wit'irtzout the Consent of 

I 
State Governors. 
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U.S. Department of Justice 

Office of Legal Counsel 

w 
Officc of thc Dcputy .&sistant Anomey General R'ashingron. D.C. 20530 

-4ugusi 10,2005 

BY FACSIMILE & POST 

The Honorable Anthony J. Principi 
Chairman 
Defense Base Closure and Reali-enmcnt Commission 
2521 S. Clark St., Suite 600 
hlington, VA 22202 

Dear Mr. Principi: 

The enclosed memorandum from the Office of Legal Counscl rcsponds to your request to 
the Attorney General, dated May 23, 2005, for a legal opinion regarding the authority of the 
federal Government, when acting under the Defense Base Closure and Realipn~ent of 1990, as 
arnendcd, to close or real ig Army and Air National Guard installations without obtaining the 
consent of the governors of the Stales in which the affected inslallations are located. As you will 
scc, the Office concludes that the Government has such authority. 

This memorandum is not a public doc~unent. Should the Commission wish it to be made 
public, pleasc consult us before taking m y  action. 

Please contact me if you have any further questions or concerns. 

Regards, A 

C. Kevin ~ d s l ~ a l l  
Deputy Assistant Attorncy General 

Enclosure 
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U.S. Depxbncnt of Justice 

Office of Legal Counsel 

k7~I.~ington, D C. 20530 

Augusl 10,2005 

MEM0RANI)L.M FOR ANTIIOW' J. PRLNCTPT 
C W I A N ,  DEFENSE BASE CLOSURE AND WALIGNMEWT COM3?1SSION 

Re: Aurl~ot-ify rrrrder the Defense Rase Closure und Aeali,alzmenr -4ct to Close or Realip 
Nutionor! Gum-d Instullatiot~~ Without the Cot2sent of State Governot-s 

The Defense Base Closure and Realignment Act of 1990 ("Basc C1osm.e Act" or "Act") 
establishes a process by which the federal Government is authorized to closc and realign federal 
militay installations in the United States. See Pub. L. No. 101-51 0, Ij 2901, 104 Stat .  1808, as 
amended, 10 U.S.C.A. 6 2687 note (West Supp. 2005). You have asked the Attorney General 
whether the federal Govemnvnt has authority under thc Act to close or realign a National Guud 
installation without Lhe consent of thc governor of the State in which the installation is locazed, 
particularly given two earlier-enacted statutes that require gubernatorial consent before a 
National C;uard "unit" may be "relocated or withdrawn," 10 U S C. 6 18238 (2000), or 
"ch;inge[d]" 3s to its "branch, organization, or allotment," 32 U.S .C. 4 1 O4(c) (2000). See Letter 
for Alberto R Gonzales, Allorney General, from Anthony J. Principi, Chairman, Defense Base 
Closure and Rcalipment Cominission (May 23, 2005). The Attorney Gmcral has delegated to 
this Office responsibility for rendering legal opinions to the various federal agencies. See 23 Op. 
O.L.C. v (1998) (Foreword). We conclude that t l ~  fedefal Goveinmmt has the requisite 
authority. 

Congress adopted the Base Closure Act in order "to provide a fair process that will rcsult 
in the timely closure and realignment of ndlitary installations inside the United States." Act 
$ 2901(b).' Congress acted against the backdrop of "repeated, unsuccessful, efforts to close 
nulitary bases in a rational and timely manner." Daltori v. Specter, 5 1 1 U.S. 462, 479 (1 994) 
(Souter, J., concwing in p a t  and concurring in judgment). The initial Act authorized rounds of 
closure and reali,mxnt for 199 1 ,  1993, and 1995; amendments in 100 1 (and again in 2004) 
provided for another round in 2005. See Nationd Defense Authol-ization Act for Fiscal Year 
2002, $9 3001-3008, 1 15 Stat. 1012, 1342-53 (2001 j; Pub. L. No. 108-375, Div. A, Title X, 
Q; 1084, Div. B, Title XXVIII, 6 5  283 1-2834, 118 Stat. 2064, 21 32 (2004). White in force, the 

'(I ' Ci~t ions  of the Act are ofthe scclions as hey appear in the notc lo 10 U.S.C. fj 2687. 
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Bwe Closure Act (which under. current law expires on April 15, 2006) selves as "the exclusive 
authority for selecting for closure and realignmenl, or for cmying out any closure or reali,ment w 
of, a niliiary installation inside lhe United States." Act 2909(a).' The AcL's scope is broad: It 
defines "installation" as a "base, camp, post, station, yard? center, homeport facility for any ship, 
or  other activity under the jurisdiction of the Dspaltment of Defense, includmg 'my leased 
facility." Id. ij 2910(4). And "[tlhe tenn 'reali_enment' i~cludes any action which both reduces 
and relocates functions and ci~ilian personnel positions but does not include a reduction in force 
resulting fhrn workload adjustments, reduced p e r s o ~ e l  or funding le\ds, or skill imbalances." 
Id. 291 O(5). 

In addition to reaching broadly, the Act ah0 establishes an "elaborate selection process" 
for accomplishing its purpose, by assig,ing specific roles to several federal actors who are 
subjected to rigid statutory deadlines. Dullon, 51 1 U.S. at 464 (opinion of Court). The process 
for the 2005 round begix when thc Secretary of Defense cmlfies to Congress that 3 need exists 
to close and realign miIitaiy installations and that such closurcs '2nd realignnients would "result 
in annual net savings for ea.ch ofthe nulitary departments." Act 8 2912(b)(lj(B). The process 
m y  proceed tliereafin only if, no later than ~ & c h  15, 2005, the Presidcnt nominates for Senatc 
consideration persons LO constitute the Defense Base Closure and R e a l i ~ m ~ t n t  Commission. Id. 
9 29 12(d). Although the Commission's actions are expressly subject to the appsoval or 
disapproval of the President (as explained below) and the Act does not restrict the removal of 
cornmissiaxxs, the Co~~mussion is "independent" o f  other federal departments, agmcics, or 
connnissions. Id. $ 2902(a); see genmalfy Ren1ovu.1 of Holdover. Officials Sen41,g  on the Federal 
Housing Finalwe Bourd and the Rai l lmd Retirelnelzf Board, 21 O?. O.L.C. 135, 135, 133 n.5 
(1997); see also Mmorandurn for Albe~to R. Gonzales, Counsel to the President, from M. lrrll 
Edward Whelan 111, Acting Assistant Attorney General, Ofice of Legal Connsel, Re: Holdorw 
and Removal of Membels ofAn~rr.ul<:'s Re$or.rvr. Board at 3-6 (Scpt. 22, 2003) (Part II), availuhle at 
www.usdoj.goviolclopinions.l~tn~ 

The next step aftel- the nomination of commissioners is for the Secretary of Defense to 
develop a list of the militasy installations in the Unitcd States that he I-eco~ninends for closure 01. 

realignment; he must subnlil that list to the Commission by May 16, 2005. Act 6 2914(a). In 
preparing his list, the Secretary must "consider all milita~y  stalla at ions inside the United States 
equally wihout regard to whether the insta-llation has bccn previously consjdered or proposed for 
closurz or realignment by the Department." I'd. 8 2903(c)(3 j(A). The Secretuy's 
I-econmendations must be based on his previousb estddished and issued "force-structure plan" 
and a "col~iprehensiw inventoly of militay installations." Id. 5 29 l2(3)(l j ,  Congress also has 

"he Act d e s  an exception C3I C ~ O S ~ U L ' I I  .ind r~~~-Enrnmts not covered by 10 U.S.C. 4 2687. Scn ACL 
$2303(c)(2). Secric\n 2687 applies to closures ofmilituy insmdions AL which 300 or more civilians are employcd 
and to realipments of such i n ~ ~ d o n s  Ihxt i.nin\dve a rcdtrcdon by more than 1,000 (or SO pacmt) o f  chc civilian 
personnel. In other words, d closuurs and r~ l igmen t s  are no1 subject to the Act's cwlu~i\*ilyprovision. This 
does not mean, however, h.1  such clostuzs .md realignrnenr; cumor be cann'ed out u d a  thc Act. 
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enumerated four "military value criteria," id Q: 2913(b), and four "other criteria," id. rj  2913(c), 
on which thc Secretaqr must rely, wd has provided that tllcse. along with the plan and inventoiy, 
shall be the "only criteiia" on which he relies, id. Ej 29 l3(1). (In prior rounds, Congess lefl with 
the Sccretaq? discretion to establish the selection criteria. Id. $ 2903(b).) 

The Commission must hold public hearings and prepare a report reviewing thc 
Secretary's recommendations and setting out the Commission's own reco~~unendations. Id. 

2903(d). Just as it has restricted the Secretaly in preparing the original list, so also has 
Congress constrained the Com~nission's authority to alter the Secretary's list. The Commission 
may do so only if it "detcimines that thc Secretay deviated substantially from the forcostxucture 
phn and find criteria." Id. Ej 2903(d)(2)(B). .Qd the Conmission must make additional 
findings and follow additional procedures if it proposes to dose or realign an installation that the 
Secretary has not recoinmended for closiuc or realiginent or to increase the exzent of a 
realignment. Id. Ij 2903(&)(2)(C)-(D); 1 2914(d~(3), (d)(S). The Commission must transmit its 
report and recoiimendations to the President no later than September 8, 2005. Id. g; 2914(d). 

Within two weeks of receiving the Commission's report, the President must issue his own 
report "containing his approval or disappoval of the Commission's recommendations." Id. 
$ 2914(e)(l). Thc Act "does not at all limit the President's discretion in approving or 
disapproving the Commission's recommendations." Dultoa, 51 1 U.S. at 476; see also id, at 470. 
But it does require his review to be "all-or-nothing," see Act 6 2903(e); hc must accept or reject 
"the entire package offered by the Commission," 5 1 1 U.S. at 470. If he disapproves, the 
Colnnlission may prepare a revised list, which it must send to thc President by October 20, 2005. 
Act $ 2914(c)(2). Presidential rejection of that list ends the process; no bases may be closed or 
realigned. Id. 5 2914(e)(3). If, however, the President approves eithcr the original or revised 
recommendations, he sends the approvcd list, along with a certification of approval, to Congress. 
Id- # 2903(e)(2), (e)(4). 

Each of the above steps is necessary for any closures or realignments to occur under the 
Act. If Congress does not enact a joint resolutio~i disapproting the Con~mission's 

within 45 days after the transmittal ti-om the President, thc Secretay of  
Defense must implement the entire list. Id. 8 2904. The Act goes on to speclfy in great detail the 
procedures ior implementing these ciosurcs and realigmnents. Id. 6 2905. 

The modern National Guard dcscends fi-om effoitv that Congress began in the ew1y 
rwentieth centuly both to revive the long-donant "Militia" described in the Constitution and, 
spurred by World War I, to make it an effective complement to the regular Amed Forces. See 
generally Perpic4 v.  Uep 'r ofDefewe, 496 US. 334, 310-46 (1999). Among its scvcral. 
provisions relating to the militia, the Constitution grants to Congress powcr to "provide for 
orgitniring, axing, and disciplining, the Mjlitiq and for governing such Part of them as may be 
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eniployed in [he Service of the United States," while "reserving Lo the States respectively, thc 
Appointment o l  the Officers, and the Authority of training the Militia according to the discipline 
prescribed by Congress." U.S. Coilst. an. I, 8, cl. 16. Acting pusuant t o  the power, see 
Peipick, 496 U.S. at 342: Congress in 1903 passed the Dick Act, 32 Stat. 775, which provided 
among other things for an Organized Militia, known as the National Guard of the sevel-al States, 
that would be organized in the same way as the r e s l a r  Alrny, trained by re@u Army 
instructors, and equipy ed through federal funds. 496 L.S. at 332. For historical and 
constitutional resons, it was thought that this force could not be used outside of the United 
States. See Memorandum for tlie Attorney Gcncrd fiom Steven C. BI-adbuqr, Plincipd Dcputy 
Assistant Attorney General, Office oCLxgJ Counsel, et ul., Re: Mhelhev the Sec~ud  Arnemhnent 
Secures amz hzdi~iduul Rigjzr at 27 (Aug. 24, 2004j (Pat 11 C.2) ("Second ,4nzertdrnertr Opinion"), 
mailable ar www.usdoj gov/olc/epinions.hlm. 

Partly to  overcome this restriction, Congress h the National Defense Act of 1916, 39 
Stat. 166, lurther federalized the National Guxd pursuant to its power, ,among others, to "raise 
and support -4m1cs." U.S. Const. art. 1, 5 8, cl. 12; see Selcctlve Drujf Law C u s a ,  245 U.S. 366, 
377 (1 9 18). The National Defmse Act "increased federal control md fcdcral funding of the 
Guard," "authorized the President KO draft members of the Guud into fcderal service," and 
provided that the Army should include both the regulx A m y  and the National Guard while in 
federal service. Perpich: 496 U.S. at 343-44. The C o u t  in the Selective Drafi Law Cases and 
Cox v. Wood, 247 U.S.  3 (1918), upheld thc draft provisions ofthe National Defense Act, 
concluding, among other things, that Congress's power to raise and suppat  armies was "not 
qualified or restricted by the provisions of the militia clause," 247 U.S at 6 Thz Court 
reaffiimed this interpi-etation in Perpich. See 496 U.S. at 3-49-20. 

In 1933, Congress gave the National G~urlrd much of its cui~ent  shape by creating two , 

overlapping organizations whose members have dud  enlistn~ent: the National Guxd  of the 
various States and the National Guard of the United States, the latter folnling a p m c n t  
reseive coips of thc fcdcrd i l d  Forces. See Act of June 15, 1933, 48 Stat. 153; Perpich, 496 
U S. at 345; see nlso 10 U.S.C. tj 101(c) (2000) (distinguishing between these rwo entities); id. 5 
10 10 1 (defming the "reserve components of tlie annrd forces" to include the , m y  and Air 
National Guard ofthe United Statesj; see a l ~ o  id. @! 101 05, 101 1 I (2000) (similar). Today, the 
federal Governnlent "provides vi~f'udly all of the fimding, the materiel, m d  the leadership for the 
State G u x d  units," although Congrcss continues, arguably for constitutional reasons, to allow a 
State to provide and nl;rintain a1 its own expense a defense force outside of this system Perpick, 
496 U.S. a 351-52; 32 U.S.C. 1 109(c) (2000j. The National Guard of the United States is thus 
at all tims pal? of the h n e d  Forces of the United States. The requiremen! of dad  enlistment 
set up in 1 93 3 means thst a ameniber u l the National Guard simultaneously performs two distinct 
I-oles: Altned Foi-ces I-esel-vist and state militimiaii. Undei- ordinary circunlstances, National 
Guard units rctrtin thcir stalus as siale mililia units, under ~ h c  u l ~ i m . ~ i :  corrmand of ~ h z  governor 
of the State in which the unit is located. See 10 U.S.C, fi 8 10107, 10 1 13 (2000). Under certain 
conditions, however, the President can order those units into active federal selvice, just as lie can 
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order any other component of the Armcd Forcer into active duty. See 10 U S.C. 4 12301 (2000 
& West Supp. 2005). For as long as they rcmain in federal senice, mrnlbers of the National 
Guard are relieved of their status in the State Guard, see 32 U.S.C. 6 325(a) ((2000); Perpich, 496 
U.S. at 345-46, and their units become exclusively components ofthe United States Amed 
Forces, see 10 U.S.C. $ 4  10106, 101 12 (2000). 

Your letter to the Attorney General requests a11 answer to the question whether the federal 
Goveinment, when following the procedures described in the Base Closure Act, has authority to 
recommend and cany out the clusurc or realignment of a National Guard installation without 
obtaining the consent of the governor of thc SLate in which the installation is located. 

As an initial matter, the authority avd procedures of the Base Closure Act undoubtedly do 
extend to National Guard installations, just 3s they do to any other type of militaty instalkition 
under the jurisdiction olthe Department of Dcfcnse, The Act is comprehensive in its coverage. 
Ti1 broadly defining "military installation," see Act 8 291 O(4) (quoted above), the Act makes no 
distinction between installations associated with the National Guard and those associated with 
any other component of the h x d  Forces. Indeed, the Secretaiy's required inventory of militay 
installations must include facilities in both the "active and reserve forces," id. § 2912(a)(l)(B), 
which plainly includes the National Guard, see 10 U.S C. 4 101 0 1. We understand that all of the 
National Guxd jnstallations recommended by the Secrcray for closure or realignment in the 
tun-ent round are located on land either owned or leased by the Depnttment of Defense. Such 
installations are included within the delinition oi"nditay installalion" and are thus 
presumptively subject to closure or reali-went under the Act. Simila-ly, the Act's definition of 
"realignment," which "includes any action which both reduces and relocates finctions and 
civd.ian personnel positions," Act 1 29 10(5), provides no basis for distinguishing the n'aticnal 
Guard. Nothing in that definition suggests that such sctioi~s are not equally covered whether thcy 
iiwolve active or rescrvc forces, the regular military or the National Guard. It is therefore m t  
suipi-king that in previous rounds both the Secretary and the Commission made 
recommendations to close 01- realig National Guard installations, or that the Sccrctary has made 
such recommendations in the cunent round. 

As your letter recognizes, however, two statutes might be read to restrict the federal 
Government's ability to carry out such closures and realignments. These are 10 U.S.C. 5 18238 
and 32  U.S.C. 1 104(c). Considering each provision in turn, we conclude that ~ieitlier atTects the 
exercise of authority under the Base Closure Act. 
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Section 18238 provides in full 3s follows: 

A unit of the Army Nationd Guard of thc United States or the Air National Guard 
of the United States may not be relocated or mithdrauq utzder this clzapfer without 
the consent of the govenmr of the State or, in the cast of the District of Columbia, 
the conmanding general of the National Guud  of the District of Columbia. 

10 U.S. C. 6 1 823 8 (en~phasis added). Section 1823 5 by its telms applics o n l ~ ~  to relocations or 
w~thdrawds 'under this chapter." The ~pplicable chapter of title 10 is chapter 11803, which 
conlpriscs sections I 823 1 to 1 8239. Tne Base Closure Act, however, is not included in chapter 
1803. Public Law 107-1 07, whlch authorizes the current round of closings and realignments, is a 
distinct legal xuthosity, and the Act has been included as a note to 10 U S.C. 3 2687, which is 
part of chapter 159. By its terns, therefore, section 18238 does not apply to the Base Closure 
Act because the Act is not p a t  of "this chapter" (i.e.,  chapter 1803) and action under the A d  
therefore is not, and cannot be, aaion under chapter 1803 Thus, 3s the plan text of the 
pl-ovision makes clear, section 18238 has no bearing on the scope of authority exercised under 
the Act. 

This reading of the current text is confirn~ed by rhe statutory history of section 18238. 
The provision was originally enacted as section 4(b) of the National Defense FaciIities Act of 
1950, 64 Stat. 829, 830. Section 4(b) applied only to situations in which the location of a 
Nztiond Guard unit v ~ i 5  changed "p~us~~ant  to any authority co~fcri*'cd by this A c!." Id. 
(emphasis a d d ~ d ) . ~  This limiting clause w u  modrfied to "under this chapter" in 1956 when the 
Facilities Act was first codified in title 10 as part of the codfication o f  military law into titles 10 
and 32. Act of .4ug. 10, 1956, Pob L. 30. 84-1028, 5 1, 70A Stat. 120, 123.' As was generally 
the case in thc 1956 codjfication, no chmgc in meaning IVXS intended. Id at 640 ("ln sections 1 - 
48 of this Act, it is the legislative purpose to restate, without substantive change. the law replaced 
by those sections"); see also Schac14t v. United Surtes, 398 U.S. 58, 62 n.3 (1970) ("Although the 
1956 revision and codification were not in general intended to make substantive changes, 
changes were made for the purpose of claritjring and updating language "); S. Rep. No. 84-1484, 
at 19 (1956), reprinted in 1956 U.S.C.C.A.N. 4632, 4640 ("Thc object of the new titles has been 

' Section 4(bj required merely that therelevmt govanor bc "consul~ed." 64 Srat at 830. X subsequcnl 
amendment added thc p h m c  "and shall hare cosented." Pub. L. No. 54-302, ch. 662, 63 Snt, 593 (1955). b~ 
1958, the wording was chmgcd to L2le ciment "without the consenf' version, and the phase  "shall have been 
consulted" was o d t t c d  as surplusage. See Pnb. L, No. $5-861, 6 1(43j, 72 Stat. 1437, 1457 (1358) ;  1938 
U.S.C.C.A.N. 4634. 

' Section 4(b) then became 10 U.S.C. $2235, p:trL orchapler 133. Tri 1994, Congess rcdesigutcdchapta 
133 as chapter 1803, and scctions 2231-2239 as sections 18231-18239, with section 2238 bccomingsection 1S238. 
See Pub. L. No. 103-33'7,g 1664@j, 10s SML 2663,3010 (1994). 
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to restate existing law, not to make new law. Consistel~tly with the general plan o f  the United 
States Code, the pertinent provisions of law have been freely reworded and reat~anged, subject to 
every precaution against disturbing existing rights, privileges, duties, or functions. "); Fuirba~ik v. 
Sclllesinger, 533 F.2d 586, 600 (D.C. Cir. 1975) (observing that "the codification of the Armed 
Forces statutes in 1956, according to the provisions of the codification and the committee repolts, 
did not intend to make m y  changes in rhe law"); id, at 595 & n.20 (discussing thc codification). 

Both text and history thus nlaltc clcar that the gubel-natorial consent requirement 
contained in section 18238 applies only where the federal Government is acting under the 
authority confened by the Facilities Act, as now codified in chaptcr 1803 of title 10. The 
Commission is cenainly not doing so here. It is instead acting under thc authority of the Bzse 
Closure Act-its only sourcc of authority or even existence-without any reliancc on chapter 
1303, just as the President wd later the Secretary of Defense u7ill act solely under the Act as the 
proccss continues. Moreover, the Conmission is perrorrniny actions distinct from those for 
which chapter 1803 prsvides authority. The primary purpose of that chapter is to provide for 
'Ihc acqilisition" in various ways "of facilities nec essaiy for the proper development., training, 
operation, and niaintenancs of the reserve components of the m ~ e d  forces, including troop 
housing andmessing facilities." 10 U.S.C. Q; 18231 (2000): see also H.R Rep. No. 81-2174, at 1 
(1950) (stating similar pulTose of original Facilities Act) To that end, chapter 1803 authorizes 
the Secreta~y of Defense to acquire or build racilities with federal money, as well as to make 
contributions to the States. See 1 0 U.S C. 8 1 S233 (2000). Those contnhtions are to be used 
cithcr to convm esisting facilities for joint use by more than one reserve unit, id. 5 18233(a)(2>, 

'111 or to acquire or convert new facilities "made necessq7 by the conversion, redesignation, or 
reo~ganization" of units of the National Guard of the Unitcd States by the Secretary of the 
relevant military department, id. 1 1 $2 3 3 (a)(3). 

All of this federally h d e d  constiuction for the benefit of the National Guard natu~-ally 
could lead to the relocation of certain Guard units to new facilities. In thesc circomstances, 
section 18238 requires gubernatorial consent before a unit i s  "withdrawn" iron1 its existing 
facility or "relocated" to a new one. The provision thus limits the ability of the S e c r e t q  or 
Defense to relocate National Guard units unilaterally as all imideilr of his powers under chapter 
1603 to provide new facilities for the reserve components of the Armed Eorces. In contrast, 
when the federal Gove~nrnent uses the Bast Closurc Act to close or rcal ip rni!ilary 
installations-and thereby to relocate National GUI-d units-its power in no way derives kom 
chapter 1803. 

The same analysis applies even if the closure or realignment of a Ncztional Guard facility 
pursuant to the Base Closure Act should ullin~atcly rcquire the fedcrd Governnxnt to acquire 
land or construct facilities. That Act provides independent statutory authority for such 
dcvtlopnlcnt activity, by authorizing the Secretsly of Defense to "take such actions as may be 
necessay to close or realign any military installation, inclucling the acqriisition of such Iaijd, (or-] 
IIZC c011~it~1ction of replacen~ent fuoilities . . , as may be required to lransfer functions fiom a 
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military installation being closed or realigned to mother nulitaq jnstallation." Ease Closure ,4ct 
§ 2905(a)(I)(A) (emphasis added). Here again, because the exercise of such authority would not 
depend on anything in chapter 1503, it would be unconstrained by section I 8238.5 

Section 104(c) of title 32 probides in full as follows: 

To secure a force the units of which when combined will f o m ~  complete higher 
tactical units, the President may designate the units of the National Guard, by 
branch of the Anny or organization of the Air Force, to be maintained in each 
State and Ten-itory, Puerto Rico, a id  the District of Columbia. However, no 
change in the branch, organization; or allotmei~t o l a  unit locatcd entirely w i t h  a 
State my be made without the approval of its governor. 

32 U. S. C. Q 1 O4(c). Related to this provision, section 1 O4(a) authorizes each State to "fix the 
location of the units and 11e;idquarlers of its Nationd Guard," and section 104(b) protides that, 
except as othe~vise specifically proxided in title 32, "the org.aization of '  the A m y  National 
Chard and Air Force National Guard "and the composition of [their] un~ts" shall be the same as 
those of thcir rcspcctive branches of the federal t l e d  Forces. 

For t w o  reasons, wc concludc that scction 101(c) does not constrain actions taken 
pursuant to the Rase Closure Act. First, the t e x t  ofthat section strongly suggcsts that the second 
sentence simply qualifies my exercise of authority under the first, and thus that its gubernatorial 
consent requirement does not apply to the exercise of my separate authority-such as the Base 
Closure Act---even if that authority may allow similar or overlapping actions. Second, reading 
the "However" sentence more broadly would so fUndarnenta1ly unde~mine the Base Closure 
Act's detailed and conqxehensive scheme that Congress could not have intended such a rcsdt. 
Indeed, the inconsistency bet~veen the integrated and exclusive procedures ofthe Base Closure 
Act and the requirement imposed by the second sentence of section 104(c) is suficimtly serious 
that, if the Act and section 104(c) did ovcrlap, we w o ~ ~ l d  be cornpelled to read the former as 

Therr is an adllitiond rcsson for no1 reading scction 18238 to apply to the Ease C1osm.r: Act. The 
F~cililics Act p n t s  a~rtl~ority 'J, "the S ccrctuy of Defen;e." .See, e. g., 10 U.S C. 4 1623 3 (a). It fi~ilows that sectioil 
18238's lbdixtion o n  that ~uthonty  applies only to action.; taken by rhe Secretary. Thus, the Facilities Act at l e s t  
should not b c r u d  to apply to actions by the Com~nission cr rhe President And given that the tisal power to require 
closureor rc&ryuncnl undu Ihc Basc Closurc Act belong to the President alone, see Daltorl, 5 1 1 U.S. at 469-70, it 
wotdd be a n o d o u s  10 rcjd scction 18238 LO apply to-md conflict with the Secretuy's subsequent duty 
(di;cussed above) to implemeni all ofthe clos~ues arul r~lignmmk on chr list approved by the  Presidtnt. 
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impliedly suspending operation of the latter to the extent ofthe overlap.' lntei-preting section 
104(c) not to apply to the Act avoids thzt result and liu-~~~onizes the  two statutes in a way fully 
consistent with the underlying purposes of each, as required by well- established rules of statutory 

We begin with the text. T'he second sentence of section 104(c) refers back to the first 
sentence in two significant ways; thcsc rcfercnces suggcst that the second sentence's admonition 
that "no change" may be made without gubeinatol-ia1 approval is best read simply to constrain 
actions conducted under ihe fist sentence's authorizarion of certain presidential "designat[ions] " 
For one, the beginning word, "However," is one thal nccessaily refers to and limits what comes 
before. For anotl~cr, thc words "br,mch and "organiLation" appear in both sentences of section 
104(c). In the first sentence they describe the scope of the Prcsiden~'~ power; in the second, they 
describe the scope 01 the limitation on that powcr. This pxallcl construction indicates that the 
second sentence was intended to apply when the President t&cs action under the first sentence, 
not when be acts pursuant to authority confen-ed on him by entircly scpxatc and distinct 
authorizations. 

This reading finds additional support in thc slatutory histo~y. \+%at is now section 104(c) 
is the combined product of  the National Defense Act of 191 6 and the amcndrnents enacted in 
1933. Section 60 of the fiatjonal Defense Act allowed the President to associate National Guard 
units with particular branches of the reguhr &my and to arrange those units geographically so 
that, when combined, they n*ould foml complete tactical units. See 39 Stat. at 166, As originally 
enacted, this sectiou panted no veto authority to the States. Tn 1933, liowewr, Congess 
qualified this presidential power, such that section 60 read as follows: 

-41 1-1 S O ~ C  closures OI r d _ m c n l s  o lNdd@n~l  h a r d  instdlations unda the Base Closure Act m;ly bc 
s i d  to involvc a "change in the branch, orgmization, or allotment of a unit located aitirelg nithiii a State," in wchich 
cue. if section 104(c) did apply, ybem~torial  coilsent would be  required. We understand that pkrase to reach only 
aciions that would eifller alter the affiliition of a partjcular National Guard ''unit" with a particular segment of the 
regular &mcd Porccz or mmc a Gurrd "unit" out of a S u t e  where it had been entirely nuinwjned. This 
hrrprelalion Ibllows k o m  r c u h g  lhr two scnlcnccs of section 10S(c) togethn. h the first sentence, "branch" 
refers to ~e part orlhr: Army with which Lhts Cruuzrd 1tn.i~ is rusociatcd, and "org.u&~tion" rcfcrs Lo lhep& of hc Air 
Force. When used in the very next seritence, b s e  t e r m  should bc given Lhz s:cmem&g. Cx Drown v Gurdner, 
5 13 US. 115, 11 8 (1991) (obsening tlut the ""presumption t11at a given term is used to mem the saiie ihing 
koughoul stiiutc [is] . . . surcIy d its most vigorous when a term is repeated within a given sentence."). S d u l y ,  
"allomenl" is best undcrsbod, inlight of thc first sentence, to refer to the President's "desi,mat[ion] ofunits . . . 
be mainlsincd in uch Shlc." Rcp1;lrions issued by t11eNatioional Guard Bureau adopt this interpretation: 
"Allolnxnl Lo a shtc comprises all units allocated to and accepted by the Governor ofthat stxe for org.vliza~ion 
mdcr  appropnalc liuthorizdon documents." D e p a ~ t m e n ~  of the Army and the Air Force, Olgortirnrior~ ondFedernl 
12ecognifion ofiirmy Nationul Guard Lhir,~, NGR 10-1 f; 2-2 (Nov. 22,20021, avadable of 
http.~/ww~dngbpdc ngb ...my. mil/pub6le;llO/lOl/pdf. Under thir reading cection 1 O4(c) wc~uld nolrcs l~ci  thc 
transfer oTa National Guad unit's fcdcrdly owned equipment or armaments, so long as the "unit" it;elrremained in 
place and its branch or o r g a n h i o n  were not chmgcd. Allhough the provision so constmed is limited, we 
understand that certlin closures or realignmen1~ proposed by Lhc Sccrctarym the currcni round n u y h v o l w  
rdocaling an c n h  h'ati~nd Guvd unit out of a given Sfale, which coilld amount u, a change in "allomenl." 
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[Tlhc President may prescribe the particular unit or units, as to branch or am of 
service, to be maintained in each State, Telrjtory, or the District of Columbia in 
order to secure a force which, when combined, shall folm complete highcr tactical 
units: Provided, that no change in allotment, branch, or am of units 01- 
organizations wholly urithin a single State will be made without the approval of 
the governor of thc State concerned. 

Act of June 15, 1933, 6, 48 Stat. at 1%. The lmguage of this amendment demonstrates even 
more clearly that Congess did not intend the gubernatorial conscnt provision to be a h e -  
s t m b g  requirement for all actions taken by the federal Government with respccl to the National 
Guard. Instead, rhe use of a proviso form-linking the second clause to the preceding one 'Goth 
gamlna;izaIly (by the colon followed by the word "Provided") and syntactically (by the 
repetition ofthe words "branch" ;uld "am3')---indicates that Congress intended merely to qualify 
the authority it had previously confen-ed on the PI-esldent in the 19 16 Act. 

This provision rcachcd its current form in the 1956 codification, discussed above in 
connection with section 18238. See 9 2, 70A Stat. at 598. As with the changes made to section 
18238, those made t o  section 104(c) at that time were stylistic, and were not intended to  alter the 
scope or meaning or  the provision. See supru part 1I.B. 

Thus, given both the language of the ccu-rent text dnd the history of that text,  he second 
sentence of section 104(c) is best read simply as a proviso of the first, i.e., as a stalcmcnt 
'teslsicting the operative effect of statutory language to less than what its scope of operation 
wocdd be othenvise." Norn~an J. Singcr, 2.4 Statutes uxd Statuto~y Corrstmction 6 47:08 at 235 
(6th ed. 2000); see Georgia R. R. and Bn~zhirlg Co. v. Smirh, 1 28 U.S. 174, 18 1 (1 888) (the 
"general purpose of a proviso, as is well known, is to except the clause covered by it from the 
gcncrd provisions of a statute, or from sonx provisions of it, or to qudifj.' the operation of the 
statute in some particular"). This tex-tual reading is consistent with the generd rule that a proviso 
should be construed na~~owly:  see C.1.R. v. Clark, 4E9 U.S. 726, 739 (1 989), and "to rekr  only to 
the things covered by a preceding clause," Alaska v. Oilired Slates, 125 S. Ct. 2137,2159 (2005). 

It is true that csu t s  do not always apply the gcncrd rule b a t  a proviso is limited to  ihc 
provision it qualifies. See Singer, 2A Statutory Cortrri-uction $ 47:09 at 239; Alash ,  125 S. Ct. 
at 21 59. But our analysis herc rests only 011 the particular text at issue-rocusing on the obvious 
connections between the two sentences of section 103(c), which the statuto~y histoiy makes even 
more obvious, as well as on the absence of any language indicaling that the proviso was intcndcd 
to reach beyond the scope of the provision that it qualifies. In addition, the existence of a 
separate gubernatorkil consent provision in section 18238 furthc-r suggests that section 1 O4(c)'s 
proviso was not iniended LO be corr~prctlmsi\c Our intcrprctativn thus docs not dcpcnd on 
invoking a prcsunlption to c lar i fy  a text more naturally read in a diffel-ent way, but instead relies 
on what Consess intended when it enacted section 104(c), as evidenced by the words that it used 
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and the context in which it used them See Singer, 2A Sranrto)y Consttucrio~~ 5 47:09 at 229-40. 
All of these indicators point toward giving the proviso a nan-ow cast. 

This textual reading of the scope of section 104(c)'s proviso finds additional support in 
the rule that seemingly inconsistent statutes should be construed, whme their text pe~mits: to 
avoid a conflict. See Morton I: Mancari, 4 17 U.S. 535, 55 1 (1 974) ("[Wlhen two statutes are 
capable of co-existence, it is the duty of the couts,  absent a clearly expressed congessjonal 
in~ention to the contraly, to regard cach as effective."); Cnlfomia ex ref. Sacramsrvo A4en.o. Air 
Quality A f ~ n t .  D k f .  1). United Stutes, 215 F.3d 1005, 1012 (9th Cir. 2000) ("[Ilt is a well 
established axiom of statutory construction that, whcnever possible, a court should interpret two 
seemingly inconsistent sratutcs to avoid a potential conflict."). This rule of statutoly construction 

the need to  construe the proviso nm-owly, as a more espansive interpretation would 
creatc serious conflicts between section 104(c) md the Base Closure Act. The Act establishes 
coniprel~ensi~e procedural and substantive criteria to be used for making base closure and 
realignment decisions. It imposes strict deadlines 011 various Executive Branch actors and on 
Congress; establishes and limits the criteria on which the Secretary may rely in preparing his list 
of recommendations; establishes and limits the criteria on which the Commission may rely in 
rcvicwing and revising the Secreta~y's list; and constrains the President and Cong-ess to d-or- 
nothing decisions about the entire packqe  of reconunendalions. These finely wrought 
procedures arc designed to be-and can work con-ectly only if thcy are-wholly integrated as a 
single package, esclusivc of and unimpeded by external procedural requkemmts like a 
gubernatorial veto. Accordingly, we nmst read section 1 O4(c)'s proviso-consistent with iu text 
and statutoly histoly-s not applying to the exercisc of authority under the Base Closure ~ c t . '  
Cf. United States v. Fazuto, 484 U.S. 439, 453 (1 988) ("This classic judicial task of reconciling 
many laws enacted over time, and getting them to 'make se~ise' in combination, necessxily 
assumes that the implications of a statute may be altered by the implications of a later statute."). 

' If we were to read the second sentence of section 104icj as rmhing beyond rhe section in which it 
appears, we would bc comp&d lo read Lhe Base Clostue Act as irnpliedly repealiiig (or, more dccw~tcly gkcn Olr 
time-limited naturc of lhc Arb ~empor.uily suspending) the prc?vko to t h e  -Tent that the p~oviso would intcrfcrc with 

and consa,& Ole exercise of ai~thority under rhe Act. See Posadcls v. ,A'ariocal Cip Rnnk, 296 US. 497, 503 (1936j 
(dcscriiting the "well-seclled" mle that "where provisions in the w o  actj  are in irreconcilsbIe con&c-l, ihc Ialer act Lo 

the cxlenl of thc conaicl consdluW an implied reped of the culier one"); Singer, 1A S~atuto y Consbucn'on 8 23:9 
at 458 (''[qt is onlynvturvl hl subscqurn~ rnacmenLs could declare an intent to repeal preexisting laws without 
mcnon or rckrcncc to ruoh laws. A r t p a l  m y  . iSe by necessxy implicarion fiom the enactment ofa subsequent 
act"). Sht: grnrrdprestmp~ion agaiast implied repeals is overcome where there is a clear conflict between 
provisions enactd at diflexent time; or a clear indication that, i n  enacting the later statute, Congress intended to 
supplmthe earlier one. See Depor~?tt.enr of Transp. v. Public Cin'zen, 541 U.S. 752, 766-67 (2004); R~-nuch v. 
Bniih, 53 B U.S. 254,273 (2003): see also In re Glacizr..,Yay, 941 F.2d 577, 583 (9th Cir. 199 1) (holding that the 
Trurs-Alska Pipeline Authorization Act i~npliedly repealed the exlier Limibtion Acf became the fomler u r a s  
"comprd~a~ ive"  and its ''scheme simply cannot work if the L h k t i o n  Act is allowed to operate coru~ure,~il;I"). For 
the r m o n s  given ul the tex? below, su'ch would plainly be the c 4 e  here. Congress intended the Basc C1oswcA.c~ lo 
b c XI inlcpatcd, comp~chcnsivc. md  cxclusivc st.utu1or-y schcmc, and a limi~ed s i q  as ion o r h e  previoasly mcrd 
proviso in section 104(c) (which was last .mended before h e  Base Closrue Act was Erst enacted .in 1990') vould be 
"neces ja~ to  make [the Act] work." Silver v. Arm YorkSrockExch., 373 US. 341, 357 (19G3). 
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The potential conflicts between a gubernatorid conscnt requirement and the Base Closure u 
Act take sevaal forms. First, where it applies and while it is in force, the Act is expressly 
designated as the "e,~clusive authority" for the closwe or realignment of federal milimy 
~nstallations in the United States. Act $ 2909(a) (emphasis added). This exclusivity would be 
eviscerated if an entity not given any authority by the Act were neveitheless allowed to  deselect 
particular installations from the list of proposed closures and realignments. The Act, in contrast 
to the roles carefully selecicd for the Secretary, Commission, President, and Congress, designates 
no role whatsoever for stdte govanors in the selcctioa process. It would be a serious incursion 
on the Act's comprehexlsi~re procedural scheme to dlow a di Kerent set of actors, unmentioned in 
the Act with regard to selection, and operating at an antirely different level of government, to 
play such a crucial and potentially d~sruprive role in determining which installations could be 
closed or realigned. Indeed, such a conclusion would allow state governors to exercise a power 
that the Act withholds fiom all of the federal actors on which it confers responsibility: the ability 
to block the closure or I-ealignment of a11 ii~dividztal installation for m y  reason. In addition, 
Congress knew how to confer a role on governors (,and other non-fedcrd entities) when it wanted 
than to have one: The Act exyressly gives to state and local officials (mcluding governors in 
some cases) the right to be consulted regarding and even veto certain Iedcral actions, but these 
arc actions implementing the list, after it has been approved. See Act 5 2905(b)(2)(D) & (E), 
(3)(B) 6. (D), (5)(B) & (C)(i). In this context, the Act's contrasting silence about the role of state 
goveimors in the process of selecting b s e s  for closure and redignmml must be considered 
conclusive. See, eg., Jarna v. hnmigratiorz a l ~ d  Custo??u Eiforccmer~r, 125 S. Ct. 694, 700 
(2005) ("We do not lightly assume that Congress has omitted fiom its adopted text requirements 
that if nonetheless intends to apply, and our reluctance is even greater when Congress has shown 
elsewhere in the same statute that it knows how to nlalte such a ~equirement manifest."). 

Similarly! applying section 104(c) t s  the Act would umavel the exclusivity of the 
selection c~iteria that Congress has wovcn into the ~u ie s  for both the Secretary and the 
Commission. Under secrion 29 13(f), the "final selection criteria specified in [section 29 131 
shall be the only cvirmia to be used, along with h e  [Secretaqr's] force-structure plan and 
infrastructure inventor)," in delemining the Secretary's recommendations. (Emphasis added.) 
Fu~the~more ,  the Secreta~y in applying these criteria i i ~ u t  "consider all military installcations 
inside the United Smes  eqiially wlthouL regard to whether the installation has been previously 
coilsidered or proposcd for closure cr realignment by the Department." Act 8 2903(c)(3)(A) 
(emphases added). Although this provision is not £tee from ambiguity (the concluding "without 
regard" clause might be scad as limiting the sense of "equally" rather than merely emphasizing 
one aspect of equal considcralion), there is nevertheless tension between this mandate and the 
application of a unique inlmuni~y for National Guard installations. The Conmission faces 
analogous restridons, as it may depart from the ~ecret~~'s'rccomnlendations only if, arnong 
other things, it dettrmines that he "deviated s~bst~mtially fi'otn the forcc-sinrcturc plan and f~nal 
criteria." Id. 2903(d)(2)(B); see also id. $ 2914(d) (imposing other consiraints). Thus, the base 
closure framework is unambiguously designed not to allow either the Secretary or the 
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IC Commission to make decisions about which installs.tions to close or realign on any additional 
criteria not described in the Act itself-such as the wishes of state governors. A requirement that 
gubernatorial consent be obtaincd before particular installations may be reco~~mendcd for 
closure or realignment cannot be squared with this crucial feature of the Act. 

Section 2914(b), which Congress addcd for the 2005 round, confirms this i n t ~ e t a t i o n  
by expressly allowing one narrow exception kom the exclusivity of selection criterk and giving 
even that exception a minimal scope. This section requires the Secretary, in developing his . 

recornmcndations, to "consider any notice received fiom a local govelnmmt in the vicinity of a 
inilita~y installation that the government would approve of the closure or realignment of the 
installation." Td. 4 29 l4(l1)(2)(,4). Yet at the end of rhe day, "[n]otwithstanding" tbjs 
requirement, the Secretary must b a t  his recommendalions only on "the force-structure plan, 
mfrastructurc inventoiy, and fmal selection criteria." Id. 5 2914(b)(2)(B). The A d  makes no 
comparable provision for state oficids--or, indeed, for any officials wbo disapprove a possible 
closure or realignment. Tn light of this n m o w  accommodation of the view of local governments, 
the exclusion of any accommodation of the views of non-consenting govelnors is powerful 
evidence that Congress did not expect-and would not have wanted-a gubcmatonal veto 
provision to irnpcde any action proposed or carried out uldcr the Base Closure Act. Cf: United 
Dominion Indus., h c .  v. Uwted States, 532 U.S. 822, 836 (2001) ("The logic that invests the 
omission with sipificancc is farxiliar the ~ ~ ~ c n t i o n  of some implies the exclusion of others not 
mentioned.") 

The conflict between an eqmsively intcrpretcd version of sect~on 104(c) and the 
comprehmsive schemc of thc Base Closure Act becomes parlicularly acute in the context of the 
President's role uuder the Act. As pre~+ously noted, thc Act imposes no constraints on the 
President's disc~etion to approve or disapprove the Conunission's I-ecem~ncndations. If state 
governors had a vcro po\ver ovcr actions under the Act, however, one of bvo absurd 
consequences sould  follow. On ?he one hand, the President could take into account a 
gubanatorial veto. The President's power under the Act. however, is all-or-nothing; he is barred 
5-om editmg out a pa~~icular installation to whose clesurc or 1-ealipnent a governor objects 
Accordingly, his only option Tor giving effect to the gubernatorid veto would be to reject Lhe 
entire list.' In such c s e ,  the govetnor would rcceive a veto power not sirnpJy over a particular 
National Guard installation-uhich, as explained above, is extraordinay enough in the context 
of the Acl-but rather over the entire set of recommended closures and realignm~nts. Such a 
power not only would exceed the scope of section 104(c) itself, but also would be clearly 
irreconcilable with a nationwide, federal base closure process that, as desclibed above, provides 
no role for governors in selecting installations for closure or redignment. On the other hand, the 

Altl~ough the Presidcntcould retuun the list to thc Co~nmission wilh objeclions bascd onillc vem, thdl 
would not solve the problem. Lfthe Commission sjrnply deleted he vetocd recommendations, it would viblate thc 
cvclusivity of selection cr-&a. Ifit did not, Ulr President wo~ild h c e  the orizinal problem agdn when Ihe  
Comndssion returned thc List. 
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President might disregard a pubemdorid objection (notwithstanding section 104(c)) and approrre 
the entire list. f his action, however, would set up yet another conflict: Section 2904(a) of the 
Act requires the Secsetiuy, in implementing the fiiu.1 list, to "close oil nulifaly ins:allations 
I-ecomrknded for closure" and "realign all rnilititly installations recommended for realignment" 
(emphases added). In that scenario, the S e c r e t q  could not coluply with scction 104(c) without 
violating section 2904(a). 

Although these specific conflicts are extrmzly significant, we also cannot overlook that 
reading section 104(e) to apply to actions under the Base Closure A n  would t l ~ w a r ~  the broader 
goal of the Aa: to replace an essentially ad hoc and poliricdly unworkable process, ree Dalton, 
51 1 U.S. a t  479, 48 1-82 (ophion of Soutcr, J.), with a comprehensive, unified, and rational one, 
"a fair process that will result in the timely closure and ~wlignment of niiitary instaliations 
inside the United Shies," Act 9; 290 1(b). With rcspect to National Guard installatio~~s at least, 
applying section 1 04(c) would the ills of thc prc-Act process. Justice Soater's 
obse~vations in Daft011 (on bchalf of lour Justices) about the incompatibility of the Base Closure 
Act with judicial review would thus apply with equd  force to a gubernatorial veto: 

lf judicial review could eliminate one husc fiom a package, the political resolution 
embodied in that package would be destroyed; if such review could eliminate an 
entire package, or leave its validity in doubt when a succeeding one h d  to be 
deviscd, the political resolution ueccssay to agree on thc succeechg package 
would be reudered the more difficult, lf not impossible. Thc very reasons thzt led 
Congress by this enactment to bind its hank from untying a pack3ge, once 
assembled, go far to persuade me that Congress did not mean :he courts to have 
any such power through judicid review. 

51 1 U.S. at 48 1-82 (cmjhasis added). 

for these reasons, a gubernatorial conscnt requirement would do serious damage to-and 
thus be incompatible with-the carefhlly calibrated scheme set up by the Base Closure Act. 
Under applicable rules of statutory construction, this incompatibiljty confums our interpretation 
hat section 1 O4(c)'s proviso qualifies only the pourer that section 1 O4(c) itself grants." Here, 

This inlaprention does not render h e  p~o t i so  a nulllty. Thc promsion applies wl~enc~er the President 
3c& p~usumt to h e  authority granted him by rhe first scnlcnce of se&on lW(c). M k o ~ g h  the President's dccision 
to remange Naii0n.d C w d  unit; wder  thd authority (\shich he can do :it anytime) iS not conmained bytltc Bse 
Closure Act's d~borate  requirrment;, he is rrquired in such circumstance m secure gubernatori.Apermission belbre 
a l t ~ ~ i n g  the branch, organidtion, or allotmnr oCa u n i t  Nor does our hapretation pradace a result at odds uilh Ihl: 
pro~iso's  appxcnlprepose. When C O ~ ~ I C S S  in 1933 wjs in h e  yrc?ccss of ~ d d i n g  10 Ule predeccssvr ofsection 
104 Cc) h e  recpiranent of gubmatarial constnr, the Housc Committee on Mliurp AUiks stated &e reasons fir Ihl: 
addition as follows: "[Wjhere a Sure has gonc w considcr~blc expense md trouble in org~njzing md housing aunit 
ofa branch of the service," the Srate "sho~lld. nor arbitrdnly be co~npclled to accept s ch~nge." H.R Rep. No. 73-  
14 1, ;lr G (1 933 j. TJle statrd goal w s  to protect Shtcs  against al-brtraty cha~gcs.  Alrhough one might find Lhe 
closurcs ad realignment wrought by &e elabor~le process of thc Base Closurr Act unpcrfccl, one could h ; ~ ~ d l y  
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because the power exercised in the b a e  closure process by the Secretary, the Commjssion, and 
ultiniatcly the PI-esidcnt, including the power to relocate Na~ional Guard units, is in no way 
derived t o m  or dependent on section 1 O4(c), it follorvs that the proviso does not apply.'' 

For the foregoing reasons, we conclude that the fedelad Govanment, acting pursuant to 
the Base Closure Act, need not obtain pe~mission &om state governors before closing or 
realigning National Guard installations, 

Please let us know if u7e can provide fiutber: assistance. 

J 1 
C. Kevin Ma~shall 

Deputy Assistant Attorney General 

consider them xbitiary. Indeed, thc enlire point ofthc Act is to i.eiluc:e ubilrariness. 

l o  Necessarily included within your request i j  the qucsuon whether fhc aulhority to  clost or realign 
Ndonal Guard installalions mder the BLSC Clostue Act, unreslric~ed by a requkmmt of state con~ent would 
Violalc lhe constitution, or, at least, whcthu we should read scc~ons 1W:S and lOS(c) broadlpso as lo avoid a 
possible constitutional violation. nrc see no basis for an afIiTmaiive answer. First, the most plausible source of ;my 
cons&utional indrmi~y would be thc secoml Militia Chuc But that clausc auLhorizes Congress to provide for 
"organizing, iuming, and disciplining" h e  militia, U.S. C o s ~ ,  art. I, 5 8, cl. 16, which includrs f o r ~ n g  the mililis 
into organized units, Perpich, 496 U.S. at 350. Indeed, "Lhe Militia Chusrs xe---as the consutdonal t e d p h i d y  
indicates-additional grants ofpower to Congress," id at 349; and conc~urent state p o w a  in this area is clculy 
subordinnte to that fed& power. .S2e Second Amemhien1 Opinion a1 28-40 ( P ~ R  II.D.2). Second, thc modern 
Nationd G i ~ d ,  intim;ltdy connected with lhr federal Amled Forces, rejts to a large exlent on Congress's distinct 
p o w a  to r.*e and support ~irmies, wllid~ is no1 qualified by the Militin Clauses. S e t  S L ~ I ' ( L  part I.B. Third, the Act 
applies only UI federal instdaiions, and thus fin& furlher support in Congress's powcr LO "dispose o fmd  malreall 
needfid Rules and Regulations respecting the. . . Proprriy belonging to Lhe Unired Statcs." U.S. Const. art. l V ,  $ 3, 
cl. 2. Th:ilpower is not hcld at the mercy of'lhc Srales. See, e . g ,  Kleppe v. New Adexico, 426 'U.S. 529, 539, 543 
(1976). Finally, as alreadynoled, Uke or ig id  vasion of what is now scction I Ol(c), in force korn 19 1 G  to 1933, 
con&ned no requirenlcnt ol'g~lb et~atsrial consent; we have locatcd no constitutional objections r&cd during that 
timc. Rqrh~, th'i proviso apparently was added in I 933 .colcly for policy resc,ons. See H.R Rep. No. 73- 14 I ,  at 6 
(qooted abovc in nole 9). 
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Discussion of the August 3,2005 Wiley, Rein & Fielding Memorandum Regarding 
the Apparent Legal Authority of the Secretary of Defense to Recommend Changes 
to Air National Guard and National Guard Uqits and Installations Pursuant to the 
Defense Base Closure and Realignment Act of 1990, as Amended 

Dan Cowhig 
Deputy General Counsel 

August 5,2005 

This memorandum discusses the August 3,2005 Wiley, Rein & Fielding 
memorandum regarding "the apparent legal authority of the Secretary of Defense to 
recommend changes to Air National Guard and National Guard units and installations 
pursuant to the Defense Base Closure and Realignment Act of 1990, as amended." As 
noted in prior Office of General Counsel memoranda, this memorandum is not a product 
of deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Defense Base Closure and Realignment Commission (Commission). 

As the Commission stood up operations in April 2005, it was apparent that 
significant legal issues related to the Air National Guard loomed in the base closure and 
realignment recommendations that were to be released on May 16,2005.' The Governor 
and Attorney General of the State of Illinois, who at that time were the most vocal of the 
critics of the anticipated Air National Guard recommendations, made several statements 
regarding their belief that the pending recommendations would violate both statutory and 
constitutional law.' 

Consistent with the mandate for the Commission to conduct operations in an 
open, fair and impartial manner, the Commission has solicited the views from a broad 
variety of parties on these matters, including the Department of Justice.) Despite a 

I The Secretary of Defense released his recommendations on May 13,2005, three days earlier than the 
Defense Base Closure and Realignment Act of 1990, as amended (Base Closure Act), required. See DEPT. 
OF DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 2 OF 2: DETAILED 
RECOMMENDATIONS (May 13,2005). 
' The Illinois Attorney General warned that if the anticipated recommendations were not modified, a 
protracted legal battle would ensue upon the release of the recommendations. 

Letter from Chairman Principi to Attorney General Gonzales (May 23,2005). Several Members of 
Congress made the Congressional Research Service (CRS) memoranda The Availability of Judicial Review 
Regarding Militam Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 
24,2005), and Base Realignment and Closure of National Guard Facilities: Application of 10 USC 8 
18238 and 32 USC 6 104(c'l, Flynn, Aaron M. (July 6,2005), available to the Commission on release. 
Some have made their views available to the Commission without request. See RESPONSE TO DEPT. OF 
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number of informal and formal requests, the Office of General Counsel of the 
Department of Defense (DoD OGC) rehsed to make their analysis of the matters 
available to the ~omrniss ion.~ The Commission Office of General Counsel (Commission 
OGC) prepared a discussion of legal and policy considerations related to certain base 
closure and realignment recommendations on July 14,2005.' On July 18,2005, the 
Commission asked Wiley, Rein & Fielding (WRF) to examine the legal issues presented 
by the Air National Guard recommendations as they relate to the authority delegated by 
Congress and the President to the Commission, supplying WRF with the July 14 
Commission OGC memorandum as a point of departure. 

The question addressed by WRF in crafting their memorandum was "the apparent 
legal authority of the Secretary of Defense to recommend changes to Air National Guard 
and National Guard units and installations pursuant to the Defense Base Closure and 
Realignment Act of 1990." While the question differs from the one posed in Chairman 
Principi's May 23, 2005 letter to the Attorney General, the WRF memorandum 
(Memorandum) is useful nonetheless as it may provide the Commission with insights into 
the kind of analysis the Department of Defense may have conducted in order to reach the 
conclusion that such authority does exist. 

DEFENSE: BASE REALIGNMENT AND CLOSURE COMMISSION, Office of the Governor of Nevada (June 2, 
2005), and Complaint, Blagoievich v. Rumsfeld et a]., C.D. 111. No. 05-3 190 (July 2 1,2005). 
4 See Letter from DoD OGC to Commission Chairman Principi (June 24,2005) and Letter from DoD OGC 
to Commission Deputy General Counsel Cowhig (July 5,2005). The DoD OGC views would have been of 
great utility to the Commission. Knowledge of the DoD OGC analysis would have facilitated the ability of 
the Commission to harmonize the legal positions of the contending parties, enhancing the ease with which 
the Commission would fulfill the purpose of the Base Closure Act "to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United States." Base Closure Act, 
9; 2901(b). 

Commission OGC, Memorandum, subject: Discussion of Legal and Policy Considerations Related to 
Certain Base Closure and Realignment Recommendations (July 14,2005) (July 14 Commission OGC 
Memorandum). 

DCN: 11626



Office of General Counsel 
Defense Base Closure and Realignment Commission w Discussion of the August 3,2005 Wiley, Rein & Fielding Memorandum 

Summary of the Wiley, Rein & Fielding Memorandum 

The entirety of the reasoning contained in the Memorandum is based upon a chain 
of three syllogisms.6 The three syllogisms are described below. 

The First Syllogism: 

Major Premise: The Base Closure Act provides the "authority for 
selecting for closure or realignment, or for carrying out any closure or 
realignment of, a military installation in the United ~ t a t e s . "~  

Minor Premise: "The term 'military installations' ap lies to k? installations on which National Guard units are located." 

Conclusion: "Accordingly, installations on which National Guard 
units are located may be closed or realigned."9 

In plain terms, this first syllogism asserts: 

The Base Closure Act authorizes the closure or realignment of military 
installations; 

Some military installations house units of the Air National Guard; 
Therefore, the Base Closure Act authorizes the closure or realignment of all 

military installations that house units of the Air National Guard. 

This syllogism provides a false conclusion. 

A syllogism is a common technique of reasoning often used in logic and oratory to move an argument 
from a specific example to a more general application. "Men are mortal; Greeks are men; therefore, Greeks 
are mortal" is a classic example of a syllogism, with an orderly statement of the major premise, the minor 
premise, and the conclusion. Syllogisms are sometimes linked in series to provide a more extensive 
argument. While syllogisms are useful, they also present a significant hazard because they can sometimes 
mask serious flaws in reasoning, making the irrational appear rational. 
' Memorandum at 2. 

Memorandum at 9. 
Memorandum at 10. 
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The authority delegated to the  omm mission'^ under the Base Closure Act is 
limited by the definition of a "military installation." Under the Base Closure Act, "the 
term 'military installation' means a base, camp, post, station, yard, center, homeport 
facility for any ship, or other activity under the jurisdiction oftlze Department ofDefense, 
including any leased facility."" If the Department of Defense has jurisdiction over an 
installation, the Commission may act to close or realign that installation. Conversely, if 
the Department of Defense does not have jurisdiction over an installation, the 
Commission may not act to close or realign that installation. In some instances, Air 
National Guard units are housed on military installations under the jurisdiction of the 
Department of Defense, such as an Air Force Base. In many instances, however, Air 
National Guard units are housed at locations over which the Department of ~ e f e n s e  has 
no jurisdiction, such as a state-owned municipal airport. 

Where past base closure commissions have "closed" a military installation under 
the jurisdiction of the Department of ~ e f e n s e  that housed a National Guard unit, the 
usual result has been that the state concerned has taken over the "closed" base, leaving 
the National Guard unit in place. Often, other Department of Defense activities are later 
moved onto the "closed" installation through agreements with the state authorities.I2 

The Second Syllogism: 

Major Premise: "When a military installation is realigned . . . units' 
and headquarters' . . . missions and tasks . . . will cease, be reorganized or 
be rel~cated."'~ 

Minor Premise: The Base Closure Act provides the "authority for 
selecting for closure or realignment, or for carrying out any closure or 
realignment of, a military installation in the United states.''" 

10 Although this same limitation applies to the authority delegated to the Secretary of Defense, the role of 
this office is to advise the Commission, not the Secretary. 
I I Base Closure Act $ 2910(4) (Emphasis added). This definition is identical to that codified at 10 USC 
9 2687(e)(l). 
12 A 2003 Government Accountability Office report provides a number of useful insights into the effect of a 
base closure action on a National Guard unit housed on that base. GAO-03-723, MILITARY BASE 
CLOSURES: BETTER PLANNING NEEDED FOR FUTURE RESERVE ENCLAVES (June 27,2003). 
l 3  Memorandum at 10-1 1 
14 Memorandum at 2, quoting Base Closure Act 8 2909(a). 
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Conclusion: "Accordingly . . . equipment may be relocated without 
apparent limitation, and the relocation of headquarters, units or missions 
between one military installation and another . . . is permitted [under the 
Base Closure AC~] ." '~  

In plain terms, this second syllogism asserts: 

Base Closure Act recommendations make mention of disbanding, relocating, 
reorganizing or changing the equipment of military units; 

Base Closure Act recommendations are made under the authority of the Base 
Closure Act; 

Therefore, the Base Closure Act authorizes disbandment, relocation, 
reorganization, or change to the equipment of military units. 

This conclusion of this second syllogism is false. 

The authority of the Secretary of Defense to disband, relocate, reorganize, or 
change the equipment of military units is derived from and limited by diverse statutory 
authority, including Title 10 and 32 of the United States Code, annual authorization and 
appropriation acts, and other session law, as well as the delegated authority of the 
President as Commander-in-Chief of the Armed Forces of the United States. 

The authorities and restrictions of the Base Closure Act are harmonized with these 
other sources of authorities and restrictions by the Base Closure Act itself. The Act 
provides for specific, constrained exemptions and exclusions from the effect of precisely 
identified statutes.I6 The Base Closure Act does not contain any language that would 
permit its provisions to override statutes that are  not listed.17 There is no provision of the 
Base Closure Act that expands the authority of the Federal Government to disband, 
relocate, reorganize or change the equipment of National Guard units outside the scope of 
existing authorities. 

l5 Memorandum at 12. 
16 For example, Base Closure Act Ji 2909(a) (Restrictions on other base closure authority) (Limiting 
application of 10 USC 4 2687), Ij 2905 (Implementation) (Restricting the application of certain provisions 
of the National Environmental Policy Act of 1969). 
" The Base Closure Act does not contain any language indicating that its provisions are to be given effect 
"notwithstanding any other provision of law." To the contrary, the presence of specified exemptions to 
identified statutes is a clear indication the Base Closure Act is not intended to override statutes that are not 
explicitly identified. 
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The Third Syllogism: 

Major Premise (the conclusion of the first syllogism): "Installations 
on which National Guard units are located may be closed or realigned."'* 

Minor Premise (the conclusion of the second syllogism): "Equipment 
may be relocated without apparent limitation, and the relocation of 
headquarters, units or missions between one military installation and 
another . . . is permitted."'9 

Conclusion: "Hence, the BRAC statute authorizes the Secretary to 
recommend and take any action necessary to terminate operations or 
reduce and relocate National Guard equipment, headquarters, units and/or 
 mission^."^^ 

This third syllogjsm is constructed from the conclusions of the first and second 
syllogisms. In plain terms, it asserts: 

The Base Closure Act authorizes the closure or realignment of military 
installations that house units of the Air National Guard; 

The Base Closure Act authorizes disbandment, relocation, reorganization, or 
change to the equipment of military units; 

Therefore, the Base Closure Act authorizes the disbandment, relocation, 
reorganization, or change to the equipment of units of the Air National Guard. 

Derived as it is from the false conclusions of the first and second syllogisms, this 
third syllogism and its conclusion are also false. 

The false conclusion of this third syllogism is the conclusion of the 
Memorandum, that the Rase Closure Act "authorizes relocation or change to National 
Guard equipment, headquarters, units andlor missions."" The Commission should not 
rely upon the reasoning of the Memorandum. 

I s  Memorandum at 10. 
19 Memorandum at 12. 
20 Memorandum at 11. The Memorandum also states this conclusion in somewhat cleaner language as 
"because the BRAC statute applies in the first instance to military installations on which National Guard 
units are located, it necessarily also applies to National Guard units, missions, and equipment associated 
with those installations." 
21 Memorandum at 8. 
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Sundry Points 

Although they do not impact the conclusion of the Memorandum, these are a 
number of sundry points that merit comment. 

The Memorandum concludes that the Base Closure Act "appears to provide no 
authority for the retirement of equipment, as opposed to the transfer or relocation of 
equipment."22 This is consistent with the conclusion on that same point in the July 14 
Commission Office of General Counsel mem~randum.~~ 

While the Memorandum correctly notes "past BRAC rounds have recommended 
the closure or realignment of installations relating to the National ~ u a r d , " ~ ~  it 
mischaracterizes those actions by failing to note that every recommendation made by 
prior commissions that directed the movement of a unit of the Air National Guard was 
made with the consent of the governor concerned.25 Often the recommendations were 
made at the request of the governor concerned. The Memorandum also indicates that the 
1995 Defense Base Closure and Realignment Commission (1995 Commission) directed 
the relocation of a laundry list of Air Guard units "to locations acceptable to the Secretary 
of the Air ~orce." '~ A reader might conclude fiom that summarization that the 1995 
Commission placed the relocation of a long list of Air Guard units entirely at the 

7-3 

-' Memorandum at 12. 
'j ~ u l ~  14 Commission OGC Memorandum at 15- 17. Unfortunately, this leaves the Commission without a 
possible insight into the DoD OGC analysis on this point. 
24 Memorandum at 10. 
" BASE REALIGNMENTS AND CLOSURES: REPORT OF THE DEFENSE SECRETARY'S COMMISSION (Dec 29, 
1988) (1988 SECRETARY'S COMMISSION REPORT); DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION: REPORT TO THE PRESIDENT 199 1 (July 1, 199 1) (1 991 COMMISSION REPORT); DEFENSE BASE 
CLOSURE AND REALIGNMENT COMMISSION: 1993 REPORT TO THE PRESIDENT (July 1, 1993) (1993 
COMMISSION REPORT); DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION: 1995 REPORT TO THE 
PRESIDENT (July 1, 1995) (1995 COMMISS~ON REPORT). The Memorandum also fails to note the practice 
adopted by the Army in making its recommendations for the 2005 round, where every recommendation that 
impacts a unit of the Army National Guard is conditioned by the phrase "if the State decides to relocate 
those National Guard units." 
26 Memorandum at 10, note 6 1, indicating that the "1 995 BRAC Commission Report . . . recommend[ed] 
closure of Ontario International Airport Air Guard Station in California, Roslyn Air Guard Station in New 
York, and Chicago O'Hare IAP Air Reserve Station in Illinois with relocation of the 126' Air Refueling 
Wing (ANG) to Scott AFR in Illinois and relocations of other ANG units to locations acceptable to the 
Secretary of the Air Force." 
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discretion of the Secretary of the Air Force, without any limitation whatsoever. In fact, 
the recommendations mentioned in the list contained in the Memorandum originated with 
the states concerned, and were thus made with the consent of the governors ~oncerned.~' 
With the exception of the last installation mentioned in the list, O'Hare International 
Airport, each recommendation proposed that the unit would move to the precise location 
within the state that was requested by the state.28 

In the case of O'Hare International Airport, the City of Chicago sought the 
property that housed the 126 '~  Air Refueling Wing of the Illinois Air Guard and a number 
of other support units at the airport. The city and state requested the 1995 Commission 
authorize the movement of the state's Air Guard units to other locations. The Air Force 
concurred with the relocation of the 1 26th Air Refueling Wing to Scott Air Force Base, 
Illinois, and "the remaining Air National Guard units to other locations within the state," 
so long as those locations were "acceptable to the Secretary of the Air ~orce." '~ The 
1995 Commission crafted a recommendation based  on the request of the State of Illinois 
that directed those movements so long as the City of Chicago paid all costs associated 
with the relocations. If those conditions were not met, the 1995 Commission provided, 
"the units [would] remain at O'Hare International ~ i r p o r t . ' ' ~ ~  

In the body of a historical discussion, the Memorandum recounts that the 1988 
Base Realignment and Closure Commission (1988 BRAC Commission) was "an 
executive-branch comrni~sion,"~~ established by the authority of the Secretary of 
~ e f e n s e . ~ '  It is important to note that this is not true of the 2005 Base Closure and 
Realignment Commission, which was established by the amended Defense Base Closure 
and Realignment Act of 1990, a statute. Because Congress, through the Base Closure 
Act, delegated some degree of legislative authority to the 2005 Commission, the 
Commission resides outside the Executive Branch. 

'7 1995 COMMISSION REPORT. 
See 1988 SECRETARY'S COMMISSION REPORT, I99 1 COMMISSION REPORT, 1993 COMMISSION REPORT, 

and 1995 COMMISSION REPORT. 
" 1995 COMMISSION REPORT at Ch. 1, p. 94-95 
" 1995 COMMISSION REPORT at Ch. 1, p. 95. 
3' Memorandum at 4. 
" While a statute was subsequently enacted to support the activities of the 1998 Secretary's Commission, 
that commission remained under the authority of the Secretary of Defense. Subsequent base closure 
commissions were placed outside the authority of the Secretary of Defense by the enactment of the Defense 
Base Closure and Realignment Act of 1990. 
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The Memorandum misstates the issue and holding of Dalton v. 
According to the Memorandum, the Court found in Dalton that "stated plainly, 'claims 
simply alleging the President has exceeded his statutory authority are not constitutional 
claims, subject to judicial review."'34 This quote, however, is drawn from dicta, not from 
the holding of the Court. The entire sentence reads "the decisions cited above," referring 
to an extensive discussion of the application of a broad variety of cases to the assertion 
that the President's approval of a recommendation purportedly tainted by a procedural 
violation by the Commission constituted a violation of the Constitutional separation of 
powers doctrine, "establish that claims simply alleging the President has exceeded his 
statutory authority are not 'constitutional' claims, subject to judicial review under the 
exception recognized in ~ r a n k l i n . " ~ ~  

In the words of the Supreme Court, "the claim raised" in Dalton was "a statutory 
one: The President is said to have violated the terms of the 1990 Act by accepting 
procedurallyflawed  recommendation^."^^ In other words, in Dalton, the plaintiff claimed 
that the Commission's actions were procedurally flawed, not that the Commission had 
exceeded its authority or violated the Constitution. 

Deciding this issue, the Supreme Court held that "how the President chooses to 
exercise the discretion Congl-ess has granted him is not a matter for our review."37 
Summing its decision, the Court rephrased this holding slightly, as a finding that "where 
a statute, such as the 1990 Act, commits decision-making to the discretion of the 
President, judicial review of the President's decision is not a~ai lable ."~~ 

This distinction is critical to the Commission's action on elements of 
recommendations that fall outside the scope of the Base Closure Act, as discussed in  the 
July 14 Commission Office o f  General Counsel memorandum that w a s  provided to the 
Office of Legal Counsel, because the holding in Dalton presupposes that the action was 
within the scope of the statutory delegation of authority. Justice Blackmun's concurring 
opinion underscored this distinction, pointing out that Dalton "does not foreclose judicial 
review of a claim" that the President acted "in contravention of his statutory authority."39 

33 5 11 U.S. 462 (1 994). 
34 Memorandum at 23 (quoting Dalton at 473). 
35 51 1 U.S. at 473-74, citing Franklin v. Massachusetts, 505 US.  788 (1992). 
36 5 1 1 US. at 474 (Emphasis added). 
" 5 1 1 U.S. at 476 (Emphasis added). 
38 51 1 U.S. at 476-77 (Emphasis added). 
39 5 11 U.S. at 477-78. Justice Blackmun provided several examples of questions that he considered 
reviewable under the Dalton decision: 
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Nor, plainly, does Dalton foreclose a claim that the Commission acted beyond its 
authority, or in violation of the Constitution. 

It is essential for the Commission to recognize that the recommendations at issue 
in Dalton did not themselves present constitutional questions. In Dalton, the plaintiff 
asserted that the recommendations regarding a purely Federal facility, the Philadelphia 
Naval Shipyard, were procedurally tainted." Several leaps of logic were required to 
allege a matter of constitutional significance. The Air Force and Navy recommendations 
impacting the Air National Guard, however, are replete with issues that are clearly 
grounded in the Constitution, including the separation of powers between the Legislative 
and Executive and the division of power between the state and Federal governments. 

Finally, the Memorandum asserts that the Commission must ignore and endorse 
any aspect of the Department of Defense recommendations that might violate the law, 
positing that the "Commission may only make changes to recommendations that 
substantially deviate from the Force-Structure Plan and final criteria."41 In effect, the 
Memorandum would assert that commissioners are devoid of any authority to correct 
plain error, could be compelled to act in violation of law, and are entirely reliant upon the 
Department of Defense to determine the scope of their authority. Such an assertion can 

I write separately to underscore what I understand to be the limited reach of today's 
decision. The majority and concurring opinions conclude that the President acts within 
his unreviewable discretion in accepting or rejecting a recommended base-closing list, 
and that an aggrieved party may not enjoin closure of a duly selected base as a result of 
alleged error in the decisionmaking process. This conclusion, however, does not 
foreclose judicial review of a claim, for example, that the President added a base to the 
Defense Base Closure and Realignment Commission's (Commission's) list in 
contravention of his statutory authority. Nor does either opinion suggest that judicial 
review would be unavailable for a timely claim seeking direct relief from a procedural 
violation, such as a suit claiming that a scheduled meeting of the Commission should be 
public, see S, 2903(d), note following 10 U.S.C. § 2687 (1988 ed., Supp. IV), or that the 
Secretary of Defense should publish the proposed selection criteria and provide an 
opportunity for public comment, $ S ,  2903(b) and (c). Such a suit could be timely brought 
and adjudicated without interfering with Congress' intent to preclude judicial "cherry 
picking" or frustrating the statute's expedited decisionmaking schedule. 

51 1 U.S. at 477-78 (Emphasis added). 
40 51 1 U.S. at 466. 
4 '  Memorandum at 20. This assertion presupposes that unless a statute making a delegation of authority 
contains a specific proviso to the effect that the entity to which the authority in question has been delegated 
is authorized to ensure that it does not exceed its delegated authority, it must exceed its delegated authority. 
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not be reconciled with the Commission's role as an independent body charged with the 
responsibility of reviewing the recommendations of the Department of Defense for 
compliance with the requirements of the Base Closure Act. 
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August 5,2005 

The Honorable Alberto R. Gonzales 
Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Ave., N.W. 
Washington, D.C. 20530-0001 

Dear Attorney General Gbnzales: 

A memorandum of law prepared at my request by the law firm of Wiley, 
Rein & Fielding, LLP is enclosed. The memorandum is not a product of 
deliberations by Base Closure and Realignment (BRAC) Commission members 
and accordingly does not necessarily represent their views or those of the 
Commission. We remain uncertain as to the state of the law and thus continue in 
our need for the assistance requested in my letter to you of May 23, 2005. 

Your legal opinion regarding the authority of the Secretary of Defense and 
BRAC Comniission to effect the changes contemplated by the Secretary's 
recommended closures and realignments of National Guard and Air National 
Guard installations will help to guide us in formulating our recommendations to 
the President. With our final deliberations scheduled for August 24-27 and our 
report due to the President on September 8, time is of the essence. 

We have remained in contact with the Office of Legal Counsel with respect 
to this matter and will continue to provide assistance as requested. A paper 
prepared by my legal staff discussing the enclosed memorandum may be 
forthcoming early next week. 

Sincerelv, 

Anthony J. Principi 
Chairman 

Enclosure: 
Memo of law dtd August 3,2005 

Chairman: Anthony J. l'rincipi 
Commissioners: 'Illc tlonorahlc Jamcs H. Hilhrag. 7'L Honorable Philip E. C'ty4ib I l l ,  :ldrniral ital-old W. (ktlnian Jr.. 

I 'SY (Kct!.'l'hc 1-4onor:tblc Jim i4anszn. Gcncml Jamcs T. f l i l l .  USA (Kct ) .  (iencral Lloyd N w i o n .  W A F '  (lici). 'Ihc 
I ion~c ih lr  San~oel K .  Skinner, Brigiidicr Gencral S I I ~  Ellcri T~~rricr. lISA1. r Ker) 

Ikvut ive  Director: Ch:~rl<:% 8ait;rgli:r 
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. MEMORANDUM 
<. . 

ATTORNEY CLIENT PRIVILEGED - CONFIDENTIAL 

TO: The Honorable Anthony J. Principi 
Chairman, Defense Base Closure and Realignment Commission 

FROM: Fred F. Fielding 

DATE: August 3,2005 

RE : Apparent Legal Authority of the Secretary of Defense to Recommend Changes to 
Air National Guard and National Guard Units and Installations Pursuant to the 
Deiense Base Closure and Realignment Act of 1990, as Amended 

Introduction. I. I 

J 

The Defense Base Closure and Realignment Act ("BRAC statute") of 1990, as amended, 
governs the 2005 round of base realignment and closure decisions.' Pursuant to the BRAC 
statute, the Secretary of Defense ("Secretary") presented a force-structure plan and infrastn~cture 
inventory to Congress and the Defense Base Closure and Realignment Commission ("BRAC 
Commission") and published final selection criteria for use in making base closure and 
realignment  recommendation^.^ Subsequently, the Secretary transmitted to Congress and the 
BRAC Commission a list of military installations that the Secretary recommends for closure or - 

realignment based o n  the  force-structure plan and the final selection criteria.' T h e  final selection 
criteria are "the only criteria to be used, along with the force-structure plan and infrastructure 
inventory" in making base closure and realignment recommendations in 200.5.~ 

Among the actions recommended by the secretary are: ( I )  the closure of certain 
installations on which Army National Guard or Air National Guard ("National Guard") units are 

' Defense Base Cloiure & Realignment Act of 1990, as amended, Pub. L. No. 101-5 10, $5 290 1-1  1, 104 Stat. 1808 
(codified at 10 U.S.C. § 2687 note (8s 2901-14)). 

. - 
I I 

' I0 U.S.,Ci.J+$$Lnot~(.~S.29.12(a),29 1-3).-- ' - -17 . 
- ,  . $ 1  . . 

% ' /;1.' 8 2687 note (5  2914(a)). - 
) 

. . 
fd. g 2687 note (4 29 13(f)). ' 
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'(Y located and the associated relocation or change to equipment, headquarters, units, andlor 
missions; and (2) the realignn~ent of certain installations on which National ~ u a r d  u&ts are 
located and the associated relocation or change to equipment, headquarters, units, and/or 
missions.' Pursuant to your instruction, we enclose herewith our analysis of issues related to 
these recommendations: 

< .  

11. Presentation of Issues. . - 
'. The question is whether the Secretary may recomnlend the above actions involhing , 

, military installations on which National Guard units exist without obtaining gubernatorial 
consknt in each state in which such units are located. This question presentsat least three 
subsidiary questions. First, do the proposed actions impacting National Guard equipmint, 
headquarters, units, andlor missions fall within the parameters of the BRAC statute? Second, do 

- the proposed actions impacting National Guard equipment, headquarters, units, and/or missions 
implicate other statutory schemes and, if so, does the BRAC statute override these schemes? 
Third, even if the proposed actions implicate other statutory scheines, may the BRAC ' 

Commission change recon~mendations based on this legal presumption and, relatedly, could a 
cause of action lie against the Secretary or the BRAC Commission for making or failing to reject 
such recommended actions? - 

111. The secretaryis Proposed Actions Fall Within the Parameters of the BRAC Statute: 

A. The Purpose of the BRAC Statute is to  ~ r o v i d c  an Expedited and Politically 
N,eutral Base Closure Process. 

'clY A review of the evolution of the current BR4C process from prior statutory mechanisms 
for closing or realigning military installations is instructive for two reasons. First, it illustrates 
that the codified BRAC process was intended to be a comprehensive review of the United States 
military base structure without regard to partisan interests or local intervention. Second, and 
relatedly, it supports the plain language of the BRAC statute, which currently provides that 
BRAC is the "exclusive authority for selecting for closure or realignment, or for carrying out any - . 
closure or realignment of, a military installation inside the United ~ t a t e s . " ~  

1. The P&-BRAC Statute Base Closure and Realignment Process. 

In the early 1960s, President Kennedydirccted secretary ~ c ~ a m a r a  to implement an 
extensive base closure and realignment program aimed at reducing the sizeable base structure 
developed during World War I1 arid the Korean conflict.' With minimal consultation with 
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Congress or the rnilitae services, Secretary McNamara closed or realigned hulidreds of bases8 - w 
In 1965, suspicioaus that politics had played a role in the selection of bases for closure or 
realignment, members of Congress responded by enacting legislation that established reporting 
requirements for base  closure^.^ President Johnson promptly vetoed the legislation, setting off a 
decade-long struigle between the branches over base  closure^.'^ , J .  

, .. 
. , 

- In 1977, Congress succeeded in curtailing the &cretary7s ability to close or r e a l i g ~ ,  . 
nlilitary bases." Tucked into the fiscal year 1978 military construction bill signed by President 
Carter was a provision requiring the Secretary to undertake extensive notification, reporting, 
environmental, and layover requirements prior to closing or realigning a militzky installation." 
The provision subsequently was codified at 5 2687 of title lo, U.S. code.I3 

As, enacted, $ 2687 barred the Secretary from closing or realigning an installation at . 
which at least 500 civilian personnel were authorized to be employed, or realigning an 
installation if the realignment involved a reduction of more than 1,000 (or 50 percent of) 
personnel authorized to be employed, unless the Secretary took certain steps.14 Specifically, the 
Secretary was to notify Congressional armed services committees of the proposed closure or 
realignment, tiomply with environmental law, submit his final decision to the committees - 
accompanied by a detailed justification evaluating its possible consequences, and wait 60 days 
before implementing the decision.lS However, the statute removed 5 2687's procedural hurdles 
for closures or realignments above the numeric tlvesholds that the President certified as 
necessary for reasons of national security or a military emergency. l6 Section 2687 later was 
amended to lower the number of authorized civilian personnel from 500 to 300, require 
committee notification as part of the Secretary's annual authorization request, and extend the 

17 . waiting period to the longer of 30 legislative days or 60 calendar days. . 

Id. 

1 1  Id.' . 1 

" Militarv Construction ~uthorizatidn Act ("Milcon Act"); Pub. L. No. 95-82, tit. VI, 3 612,9; Stat. 358 (1977); 
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~ollowing'the enachent of 5 2687, virtuallj. no closur& took place over the next 
decade.'' In  1988, faced with a declining Department of Defense ("DOD") budget, Secretary . 
~ a r l u c c i  worked with Congress to develop a two-part base closure approach, under which the 
secretary would establish an executive-branch commission ("Se'cretary's Commissionyy) to 

, review the militarybase structure, andcongress would draft legisfation to in~plement the 
Secretary's Cornmission's  recommendation^.'^ ~heobjedtive of this approach was'to strean~line 
ba;e.closure and reali~n~ent'procedures b y i e m ~ v i l ; ~  eiisting bureaucratic and legi;ldve 
r o a d b ~ o c k s . ~ ~  

Accordingly,~the Secretary established a 12-member comn~ission charged with 
determining the best process for identifying bases for closure or realignment, reviewing the 
military base structure, and reporting its recommendations to the Secretary by December 1988.~' 
For its part, Congress enacted a BRAC statute ("1 988 statute") that attempted to address the key 
impediments to DODYs ability to close or realign unneeded military  installation^.^^ At the outset, 
the 1988 statute was structured to address the "very political problem" of asking meinbers o f  
Congress to ut aside parochial concerns and evaluate base closure recommendations 

2 P  - objectively. By codifying the Secretary's Commission and its mission, the I988 statute 

'' 1988 Secretary's   om mission Report, ch. 1, at 9 (noting that "[sJince passage of  [9 26871 over a decade ago, there 
has not been a single major base closure [as all1 attempts at closing inajor installations have met with fallure, and 
even proposed moven~ents of small military units have been frustrated"); I34 CONG. REC. S15554-04 (daily ed. Oct. 
12, 1988) (statement of Sen. Boschwitz) (asserting that "for more.than a decade Congress has kept the military from 
closing any unneeded bases"). 

l9 134 CONG.-REC. S15554-04 (daily ed. Oct. 12,-1988) (statement'of Anned Services C o m t t e e  Ranking Member r 

Warner) (describing how President Reagan and Secretary Carlucci "seized the initiative and Approached the senior. - - 
members of  both the House and Senate Armed Services Committees [and together] de,vised this legislation").- 

- .  
'O M (statement of Armed Services Committee Chairman Nunn) (explaining that "[tlhe key to making the military 
installation structure more efficient and effective is to remove the current bureaucratic and legislative roadblocks to 

' c los ing  or realigning bases"); H. REP. NO 100-735, pt. I (1988) (reponing that "[tlhe purpose of [the bill] would be 
to streamline procedures o n  a one-time basis to expedite the realignment and closure of unneeded military 
installations"). 

? '  1988 Charter: Defense Secretary's Commission on Base Realignment and Closure, The Pentagon (May 3, 1988). 

Defense Authorization Amendments & Base Closure & Reahgnment Act, Pub.-L. No. 100-526, tit. 11. 1) 201-09, 
102 Stat. 2623 (1988) (codified at 10 U.S.C. 5 2687 note ( $ 8  201-09)). 

_ I  ! . L 

" 134 CONG REC. 516882-01 (daily ed. Oct. 19, 1988) (statement of  Ranking Member Warner) (also ' - 
. , - a&nowledging that "[nlo senators or Congressmen want to see jobs lost in their States or districts"); see niso id. -. 

~ 1 5 5 5 4 - 0 4  (dally e d  Oct. 12. 1988) (statement of  Chairman Nunn) (noting that "[wls also understand the reality 
and tlie sens~t iv~ty in the coqiunities of America that are so dependent in some cases on these bases at least in thd. 
short run and we know that that reflects itself here in'the Congress"); id. S15554-04 (statement of Ranking Member 
Warner) (recognizing "the apprehension of !h_etxe@ers of Congress [who may] say 'We are closing bases and we ' 

._. .. A .  may-close~ou1~my-career-in-the.e6ngress5f the-United States"'); id. S15.554-04 (statement of Sen. Boschwitz) . . (indikating that although members "agree in principle that some militaly.bases should be closed 1. . this general 
consensus breaks dokn when it comes to specificqwhen Members put up obstacles . . . to stop base closings in their 
home States"); rd. H10033-01 (daily ed. Oct. 12, 1988) (statement of Rep. Dickinson) (emphasizing that . 
"[h]irtorically, we have been unable to [put in place a base-closing vehicle], at least for 12 years, becauw of political , 

. .  . . . ) .  . . 

rC.  < .  , *  . .  .., . -  . .. r - -.- . - 7 . 3. + 1 - s y : i - > s :  i 4 -  t , .- . - .  . , , 1 , I' . .- , ' . . . - ' .  . . . . - . 9 .?. ,' . . .: 4.- ' . . -  
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Lbrernove[d] Cbngress from micromanaging each and every proposal'to close a military base."24 ' c l l l r  
At the same time, the 1988 datute also waived certain key statutes - including $ 2687 - that the , 

Secretary had identified as impediments to base closures.25 

The 1988 statute produced inmediite effects. In December 1988, the secretary's 
 onh hiss ion recommended closing o; realigning 145 bases, and in May 1989, after'the, 
~ o n ~ r e s s i o r i a l  reviewpiriod expired without a resolution of disapproval, the recommendations 
went into effect.26 , - 

2. The Post-BRAC Statute Base Closure and Realignment Process. 

Because the 1988 statute provided streamlined base closure and realignment authority on 
a "one-time basis," the legal and political impediments to base closure returned upon its 
expiration at the end of 1988.~' Ln early 1990, sec;etary Cheney nonetheless issued a list of 
recommended closures and realignments, but the list met with Congressional opposition.28 

Congress recognized that further reductions in installations were necessary, however, and 
in late 1990 enacted the BRAC statute as "the right way to close bases."29 The BRAC statute 

- 
(Continued. . .) T 

considerations or whatever"); id. H10033-01 (daily ed. Oct. 12, 1988) (statement of Rep. Armey) (indicating that 
"[tlhis [legislation] has been a difficult fight [and i]n the beginning, few thought that Congress would accept a bill 
that strikes so directly at pork barrel spending"). 

" 134 CONG. REC. S15554-04 (daily ed. Oct. 12, 1988) (statement of Sen. Boschwitz). ' 

'1 

" H. REP. NO. 100-735, I (reporting that the Secretary "stated that [DOD] is unable to close or realign unneeded 
military installations because of ~mpediments, restrictions, and delays imposed by provisions of current law"); H. 
REP. NO. 100-735, pt. 11 (1988) (indicating that "[tlhe Department coGtends . . . that a 1977 law (codified at 10 
U.S C. section 2687) created impediments to closure ofunneeded facilities"); 134 CONG. REC. S16882 (daily ed. 
Oct. 19, 1988) (statement of Ranking Member Warner) (noting that the Secretary "requested that Congress enact 
legislation t o  remove the various impediments in law that prevent timely closure of military bases"). 

l6 1995 BRAC Comn~ission Report, ch. 4, at 4-2. 

" H. REP. NO. 100-735, pt. I. 

1995 BRAC Commission ~ e ~ o r t ;  ch. 4, at 4-3; see, e.g , 136 CONG. Rtk. H7429-03 (daily ed. Sept. 12, 1990) 
(statement o f  Rep. Fazio) (arguing that "[tlhere is-very strong evidence to indicate that Secretary Cheney's base 
closing announcements are politically motivated"); id. H7429-03 (statement of Rep. Brown) (explaining that "the 
long list of base closures and rcalign&nts pioposed by Secretary of Defense Cheney in January 1990 is not, in my 
opinioh, either fair or forward-looking"); id. H7429-03 (statement of Rep. Schroeder) (urging Congress to "reject[] 
the back of  the,envelope, partisan base closure efforts used by Secretary Cheney so far"). . ' I - 

. 
29 H. REP. NO. 101-665 (1990)"(stating that "[tlhe last two years haie provided examples of both the fight way and 
the wrong way to close bases[: t]he establishment of the Defense Secretary's Corhnission on Base Realignment and ' 

Closure in 1988 is an example of the right way t o ~ l o s e  bases . . . [while] Secretary Cheney'sannouncemen!of. 
. 'candidates for base closure on January 29, 1990,,was an example octhe wrong way to close bases"). .- I 

- .  . 8 - .  , . 
, . .  

3 .  

, . , . .  
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w built upon and made various improvements to the 1988 statute" ' ~ i r s t ,  the BRAC statute 
authorized a bipartisan commission, with members to be appointed by the President and 
confirmed by the senate.'! Second, the BRAC statute established a multi-step process, subject to 

- strict time limits, for making closure and realignment recommendations in 1991, 1993, and 1995, 
, . ,respectively.32 It directed the Secretary to subnlit a force-structure plan to Congress, develop and . . 

publish criteria for selecting installatiohi for closure or realignmenti8and fonnulate'a list of: . . 
.. recornme~dationsrbded upoii the force-structiri ind find selection up& receipt . - . 

of DOD's recotnmendations, and with the assisthce of the Government Accountability Office 
("GAO"), the BRAC Commission was to conduct public hearings and review the 3 ,  

recomn~endations to determine whether the Secretary had "deviated substantially" from the 
force-structure plan and 'final selection criteria.34 The BRAC Commission then was to report to 
the President with its own recommendations, accompanied by explanations and  justification^.^^ 
If the President approved the BRAC Commission's recommendations, he was to transmit them to 
Congress; if not, he was to return them to the BRAC Commission for revision and re~ubmit ta l .~~ 
Barring a joint resolution of disapproval 6 y  Congress, the*recommended closures and 
realig-nments'were to be carried out by the Secretary-within a six-year period.37 

The  BRAC statute the Secretary with special authorities to implement closure 
and realignment  recommendation^.^^ Under the law, the Secretary could "take such actions as 
may be necessary" to close or realign an installation, manage and dispose of property, carry out 
environmental restoration and mitigation, and provide assistance to affected communities and 

- In addition, the BRAC statute spdcified that it was to serve as "the exclusiv'e 
authority" for base closures and realignments, with the exception of closures and realignments - 

(1) that were implemented under the 1988 statute, or (2) to which $ 2687 is not applicable, 
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in;ludinp those carried out for reason; of national security or military emergency." To expedite 
the process even further, the BRAC statuk also waived 5 2687, along with certain property, 

: w 
environmental, and appropriations statutes, so that § 2687 could not impede the SecretBry's 

, ability to close or realign instal~ations.~' 
- 5 

, Pursuant to the BRAC statute, three rounds of cldiurks and realiginlehts toot place in 
1991, 1993, and 1995, resulting in the closure or realigment of hundreds of  installations." 

- .  
. , 

It was not until 2001 that Congress again ttirned its'attention to the need to reduce excess 
military infra~tructure.~' After exten&e,debate, Congress approved le islation ("2001 
amendments") amending the BRAC statute to-authorize a 2005 round4' The ZOO1 amendments 
modified the BRAC statute to require the Secretary to submit, in addition to the force-structure 
plan, a comprehensive infrastructure inventory of every type of military installation for active 

- - 
4 '  Id. 5 2905(c)-(d). The 1990 waiver thus constituted a more comprehensive repeal of  5 2687 than the I988 
version, which had merely authorized closures and realignments without regard to the "procedures set forth in" 5 
2687. Pub. L. No. 100-526, 205(2); see also S. REP. NO. 101-384 (explaining that DOD should "reap the benefit 
of  certa~n waivers [apphed in 1988 to] permit a more rapld closure of installations[ and] realization of the attendant 
savings[, and] expedite the disposal of the property and the development of local economic revitalization plans"). 

'' DEP'T OF DEFENSE, REPORT REQUIRED BY SECTION 2912 OF THE DEFENSE BASE CLOSURE AND REALIGNMENT 
ACT OF 1990 ("Section 29 12 Report"), app. C (2004). The process established by the BRAC statute withstood 
constitutional challenges under the non-delegation or separation of powers doctrines. See Nar '1 Fed'n ofFed. 
Employees v. Uiiired Stares, 905 F.2d 400,404-05 (D.C. Cir. 1990). , I) 

'' The House of Representatives was more resistant than the senate to authorizing an additional round: E.g., 147 
CONG. REC. H 10069-0 1 (daily ed. Dec. 13,2001) (statement of Rep. Baldacci) (noting that "this House has 
continually stood up and voted against any additional base closure commissions"). In 200 1, the Senate approved 
defense authorization legislation providing comprehensive authority for a new BRAC round after narrowly defeatmg 
an amendment to strike that authority. 147 CONG. REC. S9763-07 (daily ed. Sept. 25. 2001); see nlso S. REP. NO. 

-107-62 (2001) (minority views of Sen. Bunning). By contrast, the House legislation provided only for.limited 
a'uthority relating to lease-back of base closure property. Compare, e.g., S. 1416 and S. 1238 (providing 
comprehensive authority for a new BRAC round) with H.R. 2586 (providirig only for limited authority for lease , ' .  

back of base closure property). Ultimately, the House acquiesced to the Senate proposal, modified to delay the next 
round from 2003 to 2005. H. REP. NO. 107-333 (2001) (Conf. Rep.); 147 CONG. REC. H10069-01 (statement of 
Armed Services Committee Chairman Stump) (explaining that "[olver the strong reservation of many House 
Members, including myself, we have agreed to authorize a round of base closures, but not until 2005"); id. H10069- 

.... 01 (statement of Rep. Pomeroy) (stating that "I believe that the Armed Services Committee correctly decided not 
to authorize additional base closures in the House bill [andl am disappointed that they were forced under the threat . . - 7 .  

. . of a presidential veto to accept a provision authorizing a new round in 2005"). - 

. . .  - .  
44 National Defense Authorization Act ;or Fiscal Year 2002, Pub. L.'NO. 107-107, div. B, tit. XXX, $8 3001-08, 115' 
Stat. I I 2  (codified a! I0 U.S.C. 5 2687 note ($5 2904(a);2905(b), 2906A, 2912-14)); H. REP. N0:107-333 (Conf. ' 

Rep.); e gG.147 CON~:R~~.S9763-07'(dady ed;-SGhiIS, 2001) (statement of Armed Services Committee 
Chairman Levin) (siating that y[i]t seems to me, at a minimum, we ought to be willing now to set aside our own 
back-home concerns and do what is essential in order to have the efficient use of resources [esptciallyJ'when we are 
asking our troops to go into combat")' rd. S10027-07 (daily ed. Oct. 2,2001) (statement of Sen. McCam) (argumg . 
that "[wJe cannot, in this national emergency, let our parochial~concerns override the needs of the military"). 

- .  
. . : I 

. . , , 
I 
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'qpl and reserve forces, and, based on these documents, certify whether a need existed for further 
- closures and The 2001 amendments also set forth specific selection criteria for, 

the Secretary to use in making lecommendations.46 Moreover, while the 2001 amendments 
directed the Secretary to consider "any notice received from a local government in the vicinity of 
a military installation that the government y o d d  approve of the closure or realignment of the 
insiallation," they insiricted him to niake recommendations for closure or realignment based on . , .  "the force,struc&e plan, infrastructure inventory, and final selection criteiia otherwise . 

applicable[.];'47 Finally, the 2001 an~end&nts made other changes relating to the comhiss?on 
structure and disposal of property.48 

5 .  

In 2004, when preparations for the 2005 round were we~l'underwa~, Congress debated 
proposals to delay the 2005 round for two years, until 2 0 0 7 . ~ ~  Ultimately, however, Congress 
"put the good of the Department of Defense over parochial interests and protected the upcoming 
B W C  round" by rejecting the proposals.50 Instead, Congress approved legislation ("2004 

- 

amendments") making certain modifications to the BRAC ~tatute .~ '  

B. - The BRAC Statute Authorizes the Closure and Realignment of Military 
Installations On Which National Guard Units Are Located As ~ e l i  As the 

- Associated Relocation, Change or Retirement of National Guard Missions, 
Units, and Equipment. 

A review of the text, history, and application of the BRAC statute confirms that its scope 
includes installations relating to the National Guard, and that it authorizes not only the closure 
and realignment of such installations but the associated relocation or change to National Guard 

uly equipment, headquarters, units, and/or missions. 

45 Pub. L. No. 107:107, $3001 (amending 10 U.S.C. 5 2687 note to add 5 2912). The 2001 amendments directed 
GAO to evaluate the Secrftary's force-strucmre plan, infrastructure inventory, and need for closure or realignment. 
Id. 

I .  S 3002 (amending I0 U.S.C. 9 2687 note to add 8 29 13). 

47 Id. 4 3003 (amending I0 U.S.C. 4 2687 note to add 4 2914(b)(2)). 

Id. 688 3003-07 (amending 10 U.S.C. '6 2687 note to add $8 2914,2906A and amend $5 2902,2904-05,2908-10). 
- - 

49 150 CONG. REC. S5569-01, S5767-01 (daily eds. May 1.8-19,2004) (debating the Lott et al. amendment to delay . 
the 2005 round for domestic installations until 2007); 150 CONG. REC. H3406-02 (daily ed. May 20,2004) (debating 

- the Kennedy-Snyder imendment to delete legislative language delaying the 2005 round until 2007). 
- 8 I ,  I 

so 150 CONG. REC. S10945-01 (daily ed. Oct. 9, 2004) (;taternent bf Sen. ~ c ~ a i n )  (ndting that the Senate defeated 

the Lott amendment "aimed at crippling the upcoming BRAC round"). , . . 

51  Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005; Pub. L. No. 108-375, div. B: t i i  
I . XXVIII, subtit. C, $4 283 1-34, 118 Stat. 181'1-(codified at 10 U.S.C. 4 2687 note ($4 2912-14)). - 

. .  - 
, - ,  . - '. . ." 

a . .  - 
- I  

. - , - , . 
- .  , . 

. >  - ,  """""""""""""""""""" . - .  e . .  ^=. . . . . . . . . . . .? . . . .  ' 7  . .  , 8; _ .  . I .  

, - I .  y ' . ~ '  
e .  . ,  * ., _ I - 9 -  

. , ,,.;- ":, 3 "  , # '  - * . " '  - a . .  , I ,  . .  
. < 8 "  , . ,. . ' -  

a r 

DCN: 11626



The BRAC statute defines "military installation" as "a base, camp, post, station yard, 
center, homeport facility for any ship, or other activity under the jurisdiction of the Department 
of Defense, including any leased facility."s2 While the BRAC statute does not define "closure," 
DOD defines the term in pertinent part to mean that "[all1 missions of the installation have 
ceased or have been relocated. ersonnel positions (military civilian and contractor) have either 
been eliminated or relocated."*-ln 9 clpure, all n~issions carried out at a military installation - 

either cease or re~ocate.'~ The BRAC statute defines !'realignment" 'as "any action which'bolh , .  . 
reduces and relocates functions and civilian personnel positiolk but does not include a reduction 
in force,reqult~ from workload adjustments, reduced personnel or funding levels, or skill 
imbalances.'*n a realienment. a mi l i t a i  installation remains open but loses and sometimes 
gains functions." ']though the BRAC stitute does not define "f"nction," DOD's definition of 

. 

the term includes "the appropriate or assigned duties, responsibilities, missions, or tasks of an 
individual, office, or organization."" , 

At the outset, the history and application of the BRAC statute confirm that the term 
"military installations" applies to installations on which National Guard units are located. The 
history of the BRAC statutory process makes clear that the executive branch and Con 5? ess regarded the BRAC process as comprehensive,'covering "eve$ military, installation. 
Nowhere in the legislative history is there mention of any exemption for installations involving ' 

the National ~ u a r d . ' ~  To the contrary, the legislative history indicates that Congress specifically 

'' 10 U.S.C. $ 2687 note (8 2910(4)). 

" BRAC 2005 Definitions, available a~htrp://ww.defenselink.mivbrac/docs/definitionsOl2004 pdf. r 
" U.S. General Accounting Office, Report No. GAO 02-433 ("GAO 2002 Report"), Milirnry Base Closrrres. 
Progress lrr  Con~plerirlg Actior~sfi.otn Prior Realignnierits mid Closures, Apr. 2002, at 5 n.6. 

'' 10 U S.C. $ 2687 note ($ 2910(5)). 

56 GAO 2002 Report, at 5 n.6. ' - .  

57 Department of Defense Dictionary of Military and Associated Terms ("DOD Dictionary"), available at 
http://www.dtic.mil/doctrine/jel/doddict~. 

" Letter from the Chairman, Joint Chiefs of Staff, to the Chairman, senate Armed Services Committee, May 18. 
2004 (concluding that "BRAC has proyen to be the only comprehensive, fair, and effective process for . 
accomplishing this imperative"); H. REP. NO. 100-735, pt. I1 (noting that the new procedure set up by the 1988 . . 
statute would direct the Secretary to "all military installations in the United States") (emphasis added); H. REP. NO. 
-107-333 (Conf. Rep.) (expressing the conferees' view that the Secretary must "review e twy type of  installation") 
(emphasis added); see olso 147 CONG. REC. S9763-07 (daily ed. Sept. 25.2001) (statement of Sen. Dorgan) (noting 
that the BRAC commissions "say[] to evety military installation in the country, by the way,,we are going to look at 
you for potential closure" and that "evcry military installation is at risk of closure") (emphasis added); id S9763-07. 

. - ,(qtgement-~f,Sen.~Lott.).(asser.ting.tht " r w y  base, every communiiy, every State is going to be affected by" the ' .  
r '  . 

, i 2005 round) (emphasis bdded). Cf: H. REP. NO. 101-665 (stating that "[tlhe committee has assiduously protected 
I the I988 base closure process in the face of numerous attempts to undermine it" by carving out exceptions thereto). . , . - . . -  

' . - 59- 
See, e.g.5.  REP. No. 101-384; S.'REP. I&. 1'07-62; S. REP. NO. 108-2k0j2004); H. REP. NO: .loo-735, pt!. 1-IV; 

H. REP. NO. 101-665; H. REP. NO. 107-94 (2001); H. REP. NO. 108-491 (2004); H. REP. NO. 100-1071 (1988)' 
. > . . 

I -  8 

. . 
< .  . - I ,  .. _-  ,. . 9 3 I , ,  I . .  I , - .  * .  ~ , - , .-.. , ' r  , . - ' r .  . "  , . I '  . . , . ,,  . . 
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. . .  w understaod that "National Guard facilities will be included in this process."60 Toward that 
end, past BRAC rounds have recommended the closure or realignment of installations relating to 
the National ~ u a r d , "  and the Secretary's irifrastructure inventory submitted for the 2005 BRAC 
round lists thousands of National Guard instal~ations.~~ Accordingly, installations on which 
National Guard units'are located ]nay be closed or realigned.w 

, - - .  - ,  
C , . .8 

, . > -  

~ o r p v e * ,  wi!h regard,to such installatiois,, the t e n s  of the BdAC siatute authorize the . . 
' assokiated re!ocatio~;chafige, or merger of National ~ " a r d  missions, k i t s ,  and iquibment. 

. 

Implicit in the statute's definition of;ealig&ent as'"any action which both reduces and relocates 
functions and civilian personnel positions" is the common sense notion thaiwhen-a. military 
installation is realigned pursuant to a national plan, something other than the property or 

. . (Continued.. .) 
(Conf. Rep.); H. REP. NO. 101-923 (1990) (Conf. Rep.); H. REP. NO. 107-333 ( C o d  Rep.); H. REP. NO. 108-767 
(2004) (Conf. Rep.); 134 CONG. REC. S15554-04, S16882-01, H10033-01 (daily eds. Oct.. 12, 19,26, 1988); 136 - 
CONG. REC. E3511-02, H7297-05 (daily eds. Sept. I I ,  Oct. 26, 1990); 147 CONG. REC. S9565-01, S9763-07, 

I# ' S10027-07, S13118-01, H10069-01 (dally eds. Sept. 21,25, Oct. 2, Dec. 13,2001); 150 CONG. REC. S5515-01, 
S5569-01, S5767-01, S7277-01, S10945-01. H3260-02. H3406-02, H3445-01, (daily eds. May 17-1 9, 20, June 17, 
Oct. 9, 2004). 

60 147 CONG. REC. ~ 5 5 6 9 6 1  (dally cd. May 18,2004) (statement of Sen. Lott) (warning that senators should - 
"[kleep this in mind[; tlhe next BRAC round will include National Guard"); see also 147 CONG. REC. S9763-07 
(daily ed. Sept. 25,2001) (statement of Sen. Lon) (arguing that the U.S. should not say to the National Guard and 
others being called up that "[bly the way, we are going to look at closing your base"); IS0 CONG. REC. H3406-02 
(daily ed. May 20,2004) (statement of Rep. Ortiz) (arguing that "[wle have now begun to rely so much on the 
National Guard and Reserve. . .  [that it is] time to step back and look at what is happening" and delay the 2005 
round); 150 CONG. REC. H3406-02 (daily ed. May 20.2004) (statement of Rep. Kolbe) (noting that he supported a 
2005 BRAC round even though "the 162nd Fighter Wing of  the, Arizona Air National Guard which is the largest air 
guard unit in the United States" was in his district). 

6 I See, e g . 1988 Secretary's commission Report (recommending closure of Pease Air Force Base in New 

Hampshire and direct~ng that the 132nd Air Refueling Squadron (ANG) be relocated should local authorities decide 
against operating the facihty as an anport); Defense Base Closure and Realignment Commission: Report to the . 

President, 1991 (" 1991 BRAC Commission Report") (recommending closure of  Rickenbacker Air Guard Base 
("Rickenbacker") in Ohio and transfer of the 160th Air Refueling Group (ANG) to Wright-Patterson AFB in Ohio); 
Defense Base Closure and Realignment Commission: Report to the President, 1993 ("1993 BRAC Commission 
Report") (recommending that the 1991 recommendation regarding Rickenbacker be modified to rno\;e the 160th Air 
Refueling Group (ANG) and the 121' Air Refueling Wing (ANG) to a cantonment area at Rickenbacker); 1995 
BRAC Commission Report (recommending closure of Ontario International Airport Air Guard Station in California, 
Roslyn Air Guard Station in New York, and Chicago O'Hare IAP Air Reserve Station in Illinois with relocation of 
the 126th Air Refueling Wing (ANG) to Scott AFR In Illinois and relocations of  other ANG unit; to locations 

. - acceptable to the secretary of the Air Force). 

b -  62 section 2912 Report, at 25-35. 
-c< - e;: - *  * + .... I , - - b 3 . '  ' 

, . A series of r~lated prbvisi6ns enacted as part of ihe same legislation as the 1990 statute reinforce the notion that ' 

' 
Congress intended to hilize the National Guard as part of a completeand efficient rmlitary force. Pub. L. No. 101- 
5 10.4 143 ](a). Specifically. Congress indicated that DOD "should shift a greater share of force structure and ; 

- , budgetary resources to the reserve components of the Armed ~orces." Id. 8 I43 I (a)(4). Cohgress also found that . 
-, 

"[tlhe reserve components of the Armed Forces are an essential element of the national security estab'lishient of the 
United States" and that nationafand world events "require the United States to increase use of the reserve 

. , components o f  the Armed Forces." Id. $ 143 I(aX1)-(2): * . (  
. ' ,  

- - 
. I .  

. .  - 
* .  A .  a - 

.* - -. ' . . . .  
. . , . - - . . . . . .  - - " - , - - .., $10:" 8 ..' : .. 

I . ,.- - I . . . .  -. , 1 

" r  . , -  - 
a .  1 ,., " : .,:- 

8 .  II . . I, .. 
+ - . - I ' i  . . . . -  , - . , I '  - .  - .  . . . . . .  * - ,  I 1 ,  
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installation itself is at issue. Units and headquarters have duties, responsibilities, missions and .. 
tasks, andi t  is those that Gill cease, be reorganized or be relocated to slippot? the force~slructure 

- '1IIIY 
\ plan, in accordance with the-final selection criteria. Supporting this understanding is the sole 

judicial interpretation of "realignment," which specifies that the Secretary may take "any action 
. . which . . .  involves the positioning of one group of functions or personnel relative to another 

. - 
. group.Jv04 . . . * . . , % ,  - - . . - .  _ .  

The BRAC statutory scheme it'seif ;upp&s thii view, as it provides that the Secretary 
may "take suchactions as may be necessary to close or realign any military installation, - 
including the acquisition of such land, the construction of such replacement facilities, the 
performance of such activities, and the conduct of such advance planning and design as may be 
required to transfer functions from a nzilita~y installation being closed or realigned lo anorher 
military ir~stollatiorr."~~ Consequently, with respect to both the realignment and closure of bases, 

-the statute contemplates that functions - "assigned duties, responsibilities, missions, or tasks of 
an individual, office, or organization" - may be relocated from one military installation to 
another.66 Hence, the BRAC statute authorizes the Secretary to recommend and take any action 
necessary to terminate operations or reduce and relocate National Guard equipment, 
headquarters, units, andlor missions at any "base, camp, post, station yard, center, homeport 
facility for any ship, or other activity under the jurisdiction of the ~ e ~ a r t m e n t  of Defense, 
including any leased facility."67 Because the BRAC statute applies in the first instance to 
military installations on which National Guard units are located, it necessarily also applies to. ' 
National Guard units, n~issions, and equipment associated with those-installations - 

. . ,  
Finally, the BRAC statute coben both real and personal properiy.68 The statute 

authorizes the Secretary to transfer real property from aclosed or realigned installation to ^ , 

another military department.69  he statute also empowers the Secretary to move any personal 
property locatedat SUCK an installation if the property: "(i) is required for the operation of a unit, . w' 

C 

64 ~ounry  ofSeneca r ~ e m y ,  12 F.3d 8, 11 (2d Cir. 1993) ( c o k a s t h g  realignment, or BC tt-ansfer or regrouping 

of functions and personnel, with the mere elimination of a particular function or RIF at an Army depot in New York) 
(emphasis added). 

' 
65 10 U.S.C. 5 2687 note (9 2905(a)) (emphasis added). 

2 

w DOD Dictionary, available at http://w~.dtic.rnil/doctrine/jel/doddict. 

'' 10 U.S.C. 5 2687 note ($2910(4)). 

68 Id (5 2905(b)) (granting the Secretary authority okrl 'real facilities, and personal property located at a 
closed or realigned military installation"). "Real property" consists of "lands, buildings, structures, utilities systems, 
improvements, and appurtenances thereto. Includes equipment attached to and made pan of buildings and structures 

-- ;, - :.- - (such as heating systems) but not movable equipment (such as plant equipment)." DO? Dictionary, available at 
http://www.dtic.n111/doctrine/jel/doddict "Personal property" includes "[plroperfy of any kind or any interest . 

therein,' eZCept real property, records of the Federal Government, and naval vessels of the following categories: 
surface combatants;support ships, and submarines." Id. . . 

69 10 U.S:C,. 5 2687 nbte ( 5  2905(b)(2)(~)).- . -  . . ,, . r  - - .  
I i . . , . .  

. . t - .  . . . - . . . . . , - ,  - 
, -  ' 11 .. - I . . * 7  . , 

; 
I . .  , : . . . . . - . .  
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function, component, weapon, or weapons system at another location; (ii) is uniquely military in 
character, and is likely to have no civilian use[;] (iii) is not required for the reutilization or 

. 

redevelopment of the installation (as jointly determined by the Secretary and the redevelopment 
authorit;); (iv) is stored at the install&on for purposes of distribution (includin f spare parts Or 
stock items); or (v) meets known requirements of another Federal department." O Accordingly, 
there is no statutory basis for limiting'the se&etary7s authority solely to transfers ofreal estate: . 
eqiipnient may be relgcated wi t~~dut  apparent limitadon, and the relocation.of h&dquarters, 

' . . 
units, or missiork between one military installahon dnd another in conjunctidn with a ciosurd or 
realignment is permitted. However, the BRAC statute itself appears to provide no authority foi- 
the retirement of equipment, as opposed to transfer or relocation of equipment, whether such - 
retirement is otherwise permissible. Again, common sense supports the statutory language: 
given the coordinated, comprehensive, and lion-partisan review of military installations that the 
~ R 4 c ' ~ r o c e s s  represents, it seems highly dubious that the closure and realignment of military 
installations was intended to take place without concomitant changes to, and reloc*ation of, 
equipment, headquarters, units, andlor  mission^.^' 

IV. The BRAC Statute Is the Exclusive Authority for Closure and Realignment of- 
Military Installations.- 

Notwithstanding the breadth of the BRAC statute, it has been argued that two statutes 
would prohibit the closure or realignment of military installations to the extent that the closure or 
realignment implicates relocation or retirement of National Guard equipment, units, or missions: 
10 U.S.C. $ 18238 and 32 U.S.C. $ 104(c). In determining whether those statutes qualify the 
authority under the BRAC statute, the most sustainable conclusion is that neither statute limits 

111 
the ability of the Secretary or the BRAC Commission to recommend the closure or realignment 
o f  military installations, even where the closure or realignment implicates associated relocation 
or changes to National Guard equipment, headquarters, units, andlor missions. 

'' Id. (5 2905)b)(3)(E)). Even where such disposition involves personal property - such as planes or equipment - 
issued by the United States to the National Guard unit of a part~cular State pursuant to a Congress~onal earmark . 
requiring that property to be located in that state, the BRAC statute's grant of authority contains no restrictions on 
disposition ofplanes or other equipment. See generally id. ( $ 0  2901-2914). In any event, "[alll military property 
issued b y  the United States to the National Guard remains the property of the United States." 32 U.S.C. 5 71O(a). - - 

" A 1995 General Accounting Oflice report confirms this reading of the BRAC p&ess, notmg that: 

[tlhe term base closure often conjures up the image of a larger facility being closed than may 
, actually be the case. Military instillations are ratherdiversified and can include a base, camp, 

post, station, yard, center, home-port, or leased fscility. Further, more than one mission or 
--,functio~~y,& h?yzed on a given installation[. Thus] ac individual [BRAC] recommendation 

may actually affect a varieiy of activities and hnctions without fully closing an,installation. Full 
closures, to the extent they occur,may involve relatively small facilities, rather than the - 

. stereotypically large military base. r . 
' . ' 

U.S. ~ e n e r a l ' ~ c c o u n t i n ~  Office, Report No. GAOMSIAD-95-133 ("GAO 1.995 ~&brt"), Mditc7r-y Bases: Analjsis " . ' ' 

o f D 0 D . s  1995 Proce.k,and Recornmendationsfor Closure and ~ebl i~nmeht ,  ~ p r .  1995, at 19-20. . 
- . -  , 2 . , ,  ,. , . ,. . - .  

. . . . . . . , , . _. . -  . . .  . . ,. .. - , I  . , . .  - f a I . .  ' - .  I .  . . - - 
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A. 10 U.S.C. 4 18238. w 
. . 

Originally enacted i s  part of the National Defense Facilities Act of 1950 ("NDFA"), 5 - 
18238 of  title 10, U.S. Code, provides that: 

fa]  unit of the Army National Guard of the United stater or tlii ~ i r  ~ i t i o n a l  Guard ofthe 
united states'n;ay rrot be rcl&ared or w j l h d r ~ ~ n  urrdcr zhii &-per without the consent 
of  the governor oithe Stateor, in_theacase of the District of Columbia, the commanding 
general of the National Guard of the ~ i s t r i c t  of ~olumbia." 

Enactment of the NDFA was spurred by Congressional concern about the lack of 
facilities in the post-World War 11 era for the greatly expanded National ~ u a r d . "  Congress 
therefore authorized the Secretary to acquire and equip facilities as necessary to support reserve 
components, including the National ~uard.'"ecause reserve units had encountered difficulties 
sustahing their units in camn~unities with insufficient manpower, Congress directed the 
Secretary to determine whether the number of units located in an area exceeded the area's 
manpower.75 Toward that end, Congress granted the Secretary "final authority" to disband or 
remove a unit from an area, but directed him to consult with the governor about a National Guard 

' 

unit before making a final decision.76 In 1958, during a routine recodification of title 10, the 
consultation requirement transformed into the "consent" requirement now found in the current 
version of  the statute." 

Although the objectives of the NDFA and BRAC are disparate, 4 18238 appears to 
require gubernatorial consent before a unit of the National Guard may be relocated or withdrawn. 
Notably, however, 9 18238 governs only those relocations or withdrawals "under this chapter," a 
phrase that consistently has been interpreted as relating to the provisions of the chapter in which 

. the limitation or definition exists.78 The chapter under which 4 18238 falls - chapter 1803 - .) 
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. . 

the House ~omn,ittee on Military ~ f f a i r s  stated that "that where a State has gone to considerable 
expense and trouble in organizing and housing a unit of a branch of the service, [the] State - 

' w' 
should not arbitrarily be compelled to accept a change in such allotment[.]"" 

Although the statute does not define "branch, organization or allotment," these terms, 
likely refei to the miision, structure, or 10cati=& bf . ,.. a National Guard unit.85 On its.face, $ 104(c) 
reqbifes gubernatorial bbnsent before a "change in the branch, organization, or allotnient d l  a - . 

[Natiqnal Guard] unit located entiielj within a State may be made."" At the same tirile, a wide 
range of recommended changes to the mission, structure, or location of a National Guard unit on 
a military installation falls under BRAC authority, hs the BRAC statute authorizes relocation or 

. 

change to National Guard equipment, headquarters, units, andor missions corollary to the 
closure or realignment of military installations." Some of those proposed changes also alter the 

. branch, organization, or allotri~ent of a National Guard unit as provided in 32 U.S.C. 5 104(c). 

Consequently, one may argue that a conflict appears to exist between $ 104(c), which 
requires gubernatorial approval prior to a change in the "branch, organization, or allotment of a 
[National Guard] unit located entirely within a ~tke,"'* and the BRAC statute, which neither 
contains nor contemplates gubernatorial An analysis of the text, purpose, and 
legislative history of the BRAC statute indicates that the National Guard is not exempt from its . 

exclusive and plenary authority. Therefore, to the extent that there is a conflict, 
BRAC  control^."^ 

C. 10 U.S.C. 5 2687. 

Section 2909(a) of the  BRA^ statute, entitled "Restriction on Other Base Closure 
Authority," flatly states that "during the period beginning on November 5, 1990, and ending on 
April 15, 2006, this part shall be tlte erclusive authority for selecting for closure or r e a l i v e n t ,  

- II, 
or for carrying out any closure or realignment of, a military installation inside the United 
~ t a t e s . " ~ '  Section 2905(a)(l)(A) provides broad authority to the Secretary: "In closing or - 

84 H R REP. NO. 73-141 (emphasis added). 
I 
I 

. " Notably. none of thes; terms lends itself to a definition that includes "equipment.'. "personal ~ r o ~ e m . "  or planes; 
- 4 104 does not appear to require gubernatorial approval for changes to same, whether under the BRAC statute or 

otherwise. ' 

. - 
86 32 U.S.C. 5 104(c). 

'' See part 111, supra. % , . _ .  - 

" 3 2  U.S.C. I04(c): - .  . a -  ., , , 

, -- -- : - 1 - - - - - - - e ~ 7 - - - - . - ~  < 
4 : '89 

1 0 \ . S . ~ . * 0 * 2 6 8 7  note ($4 2901-2914):~he BRAC s t a k  contaik no state or local appmval requirements 
whatsoever. See &nernlly id 

- C .. 
. s 

. . 
See part 111, supra. . 3  ... . 

- , -  . , 'I Id (5 2909(a)) (emphasis added). . ,. -. I - . .. 
. . . -  , ~ ' I  . . 

> - 
I '  , , . 
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w ,  1 .  
. 8 

realigning-my military installation under this'part, the Secretaiy may take such actions as may be * . 

necessary to cldse or realign[.]" Nothing in the BRAC statute or the 2001 and 2004 amendments 
pertaining to the 2005 Round appears to limit application of the BRAC process to closures or 
realignments of a certain size and impact. ~ndecd, the statute explicitly provides that the , 
Secretary may close or realign military installaiions ,"without.regard to section[] 2C%7."92 - 
Thirefore, the'threshold requi;ements contained in ij 268qa) cannot be used to impede closures . . , , 
a@-lipments made under B ~ C  authority.?' , - . . 

. s 

. . 
Congress made clear in the BMC statute that the BRAC-process is not required for 

actions taken for reasons of national security and military emergency.% Because of the BRAC 
. 

statute's waiver of 'kections" of 5 2687,95 the Secretary no longer has to certify such 
justifications to Congress and BRAC is not a restriction on that other base closure authority.96 . 
The waiver provision, which states that the secretary "ma close or realign military installations K . , . .  under this part without regard to .  sections" of 4 2687, seems designed to ensure that neither- 
the laborious notification and layover procedures under § 2687(b) and (d), 'nor the size thresholds 

- 

outlined in $2687(a), preclude the ,Secretary from utilizing the BRAC process to close or realign ' -, 

installations. What is less clear is whether the exceptions to B W C ' s  exclusivity under ij 2909 
- ' 

for "closures and realignments to which section 2687 of title 10, United ~ t i t e s  Code [this . 
-, section], is not applicable" means that the BRAC process is only mandatoty for those closures 

that affect an installation where at least 300 civilian personnel are authorized to be employed or 
realignments that involve reductions by more than 1,000, or 50%, of authorized civilian 

Reading the BRAC statute's wdiver provision in cbnjunction with the "exclusivity" , 

w- provision," one bossible rendering is that the BRAC process is the sole mechanism for closing. 
I and realigning military installations regardless of the size of the impact, and that the exception in 

. $2909(c)(2) is designed solely to ensure that the waiver provision does not unintentionally . 

. - 

Id. (5 2905(d)). - 

, ,  . > < "  

93 TO the extent that 5 2687 applies, however, 5 2687(a) contains strong linguage indicating that closures may only 
proceed according to; BRAC and its related statutes: "Notwithstanding any other provision of law ... ." Hence, any- 
action which: (a) closes an installation at whlch at least 300 civilian personnel are authorized to be employed, or (b) 
realigns an installatiin' that meets the 4 2687(a) threshold via the transfer of functions and personnel. including those 
of the National Guard, proceeds irrespective of other provisions of law, such as 32 U.S.C. I04(c). 

I 

DCN: 11626



preclude the President from canying out closures and realignments for national security and . 
military emergency reasons outside the BRAC process. This reading makes themost sense, 

w 
given the broad definition of military installation, the absence of any referent to numeric 
thresholds under "this part," and the comprehensive nature of the BRAC statute and process.'W 

 noth he; possible reading, however, is that the waiver provision merely ekures that the 
. secretary is hot precluded from lnakilig closures and kalign~nents by any subsection of 4 2687 ' 

' and that the exception to exclusivity in 8 2909(c)(2) for closures and realignments "to which 
section 2687 . . .  is not applicable" leaves discretion not only for national security purposes, but 
for recommending closu% and realignments that would not have required compliance with the 
prior statutory scheme under $2687(a). 

>. 

. The view that'the BRAC statute is less exc lu~ke  for actions that affect less thin the 
numerical thresholds of civilian personnel contained in 5 2687(a) appears to be erroneous for two ' 

reasons. First, the BRAC statute supplants 5 2687. Second, such a view reads the exception to 
exclusivity clause in $2909(c)(2) so as to utilize $ 2687(a) as a resrriction.of the Secretary's 
authority to close or realign installations under BRAC, along with-related relocations of, and 
changes to equipn~ent, headquarters, units andlor missions; instead of apreiervatiou of the . 

' 

Secretary's authority for recommending closures and realignments that would not have required 
compliance with the prior statutory scheme, such as national security  movement^.'^' The BRAC 
statute specifically waived any encumbrances from "sections 2662 and 2687 of title 10" in the 
Secretary's execution of closures and 

Resolution of the above conflict does not impact the anaiysis,with respect to $ 18238. 
Nor does it extend the limitations contained in § 104(c) to recommendations for closure or 
realignment that transfer military property. However, if it were determined that B ~ C  is not the , 

exclusive mechanism for closure or realignment of military installations below the numeric - 
thresholds contained in 6 2687(a), in those instances where other mechanisms for closure or . . 
realignment exist, there is no apparent authority for utilizing a discretionary statute to evade 
other legal ~imitations.'~' 

. > 
. -. 

. . 
. \  , . '"See part 111, uprn. 

lo '  See Part I1I.B. supra. 
, . 

. . 
lo' 10-U.S.C. 5 2687 note ($2905(d)(2)). . ' . , .  

lo' This i o u l d  not hold true lf the BRAC s!atute implicitl) repealed these other provisions. ,While federal courts 
make an effort to harmonize potentially conflicting statutes, the supreme Court has recognized repeals by 
implication "if there is an irreconcilable conflict between tht  two provisions or if thelater Act was clearly intended -- -.-.-- 

*--.--tcVcove[r] , .  the whole subject ofthe earlier one."' Brqnch v. S t d ? ,  538 U.S. 254; 256-57 (2003) (Stevens, J., 
, concurrmg) (internal citation omitted). The comprehensive natureof the BRAC statutory scheme, combined with 
- the legislative history indicating express intent to-limit the influence of local politics and include National Guard 

functions, equipment, and units in the 2005 round: lend strong support to the notion  at Congress intended to , '. 
- .  occupy the field of closures and realignments with this legislation. - 

. . , _. . . -  . 
< - 8 * 

' ,  
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D. BRAC's Statutory Scheme Envisions Limited Involvement by State or Local 
Government In Recommendations to ~ l o s ' e  or Realign Military Installations. 

- There are additional reisbns for interpreting the BRAC process i s  the exclusive 
mechanism for closure or realignment of bases, with no requirement for gubernatorial consent. 
even with respkct to recohhendations for'nlilita j installations below the numeri? threshold - -- 

. ,  , 
, I , .  , - contained in tj 2687(a).. - . . 5 ,  

, . - .  
' I _  

. , 
congress created the BRhC procesb to ieduce political obst&les to realignment 

and closure. Prior to enactment of the BRAC statute, the Secretary noted that "the ~ e ~ a r t m e n t  
of Defense is unable to close or realign unneeded military installations because of impediments, 
restrictions, and delays imposed by provisionsof law."Io4 Senator ~ a m e r  similarly related that 
the Secretary "requested that Congi-ess enact legislation to remove the various impediments in 
law that prevent timely closure of military  bases.^'^' Senator Boschwiti~lso characterized an 
earlier version of the BRAC statute as an effort to "remove[] Congress from micromanaging 
each and every proposal to close a military base."'06 Subsequent to,the BRAC statute's passage, 
Congress has rejected attempts to overturn the BRAC Commission's recommendations for 
closure and realignment and has rejected allowing "parochial concerns [to] override the needs of - 

the military."'07 Thus, in passing the BRAC statute, Congress sought to eliminate the 
interference of localized interests in the efficient operation and realignment of the national 
military structure. 

Accordingly, the BRAC statute requires gubernatorial consultation only for the limited 
purposes of disposing of "surplus real property or facilit[ies]," and considering the availability of 
public access roads, subsequatr to any BRAC closure or realignment.'08 BRAC itself thus 

Y eliminates the need to consult governors in matters realigning National Guard installations and 
affected personnel, equipment, and functions, except for these residual matters. 

E. The BRAC Statute Is the ~ o r e ' ~ e c e n t  and ~omprehensive 'statute.  

Moreover, to sayUan existing legal restriction like ,§ 104(c) controls whenever it conflick 
with a legitimate exercise of BRAC authority.reverses the well-settled principle of statutory 
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construction: " ~ d .  th? extent there is a conflict, the rnost recentlypassed statute or rule . '(II 
prevails."'09 

Cpngress originally passed tj 104(c) in 1916. Its last action on the statute was a technical 
amendment in 1988."~ Meanwhile, Congress enacted the BRAC statute-in 1990 and authorized 

, the current B ~ A C  round in 2001 and 2004: These latest auth6rizations induded signihcait . , . 

amendments to the BRAC Statute, includirig 4 2914.("Special Procedures for Making . 
~&o,n~rnendations fdr Realignments and Clbsurer for 2005 Round"), which requires tlie 
Secretary to "consider any notice received from a local government . . .  [that] would approve of 
the closure or realignment of the installation," but permits the Secretary to make the 
recommendations "[n]otwithstanding" this input "based on the force-structure plan, 
infrastructure inventory, and, final selection criteria otherwise applicable to'such 

, recommendations.""' These more recent, specific provisions in the BRAC statute trump those 
of earliei, more general statutes."' 

Congress is presumed to have knowledge of prior statutes'" and when it 
enacts legislation, and with this understanding in mind, it made the BRAC statute "the exclusive 
authority" for closing and realigning military facilities and functions. Earlier siatutes that 

' 

address the same topic have no force. - 

' 

w 
Fnnrw v. McDnnw1, 98 F.3d 1548, 1556 (9th Cir. 1996) (quoti"g ~budetre v. Bornette, 923 F.2d 754, 757 (9th 

Cir. 199 1 )) (ernphas~s added); Internal 'kl Union, United .4rrro., Aerospace & Agric. I~nplenienf Workeis, Local 73 7 
v. Auto Gloss Ernplo)ves Fed Cred~t  Unron, 72 F.3d 1243, 1248-1249 (6th Cir. 1996). The Supreme Court has 
similarly commented in the context of conflicting statutes and treaties that "'when a statute which is subsequent in 
time is inconsistent with a treaty, the stat_ute to the extent of conflict renders the treaty null."'Breard v Grecne, 523 
U S. 371,376 (1998)(quoting Rerd v. Cor*ert, 354 U . S .  I, 18 (1957)). 

"O This analysis pertains equally to 9 18238. 

' I '  10 U.S.C. 2687 noti ($2914). ~ h k  Secretary is also required to explain its decision to accept or reject tfie local 
government input in ~ t s  recommendation. Id. ( 5  2914(b)(2)(C)). , 

, United Stotes v. &tote oJRolnani, 523 U.S. 517,530-33 (1998) (holding that a later, specific statute trumps.an 
earlier, more general statute). ; - 

. . . - r . . , . 
' "E.~.  Rcn-q, 51-5.U.S. 50, 56 t1995) (":It isaot uncommon to rekr  to other, related legislative enactments - --."-" 

/ . , when interpretin'g specialized statutory terms,' since Congress is presumed to have 'legislated with reference to' 
3 ,  

. % those terms.") (quoting Goilo11-Per.ee v United Stntes, 498 U.S.  395,407-408 (1991))). 
L . . . 

. ' I 4  E g  , Connon y Univ of Clrrcogo, 44 I 'u.s. 677,699 (1979) (:'ln,surn,,it is not only appropriate but also.realistic . 
to presume that Congress was thoroughly familiar with these unusually important precedents from this and otlier . 

A 

federal courts and that it expected its enactment to be inteipreted in conformity with them."). 
. .  . .  . . .  , . .- - - , % - .  . - ,?  - 

, ., 
. . I ,  , a _ _ . '  . I , - 3 ,., ,: <1g . . ,. ., . . , - :  

r $  . . A 

, .- -. , ' 
l l i  . , 4 . - < , a A <  . - . . % -' , -. " 

-- .: 'a ,s -* . .  < . f .  8 - 
d .  . . , ., ' 

, . < .  - , . .  . --; \ I .. ? 

" . 
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. ,  

. . 
- 8  L t 

. !  < ' .  

- 5 104(c) explicitly provides for a right'of a ~ t i o n . ' ' ~  Without a potential cause ofaction, a party 
cannot file even a declaratory judgment suit, As the ~eclaratory Judgment Act is "procedural 

w 
a party must ref& to an actual cause of action to lain jurisdiction under the statute."' 

r 

 oreov over, it is unlikely that a court would find an implied right of action in the BRAC 
. . . statute; €j 18238, or Q 104(c). In analyzing.whethcr a statute creates a ~ r i v a t e  rightif action, the ' 

, ~ u ~ r e n i ~ ~ b u r t  recently confin6ed tint, where an explidit cause of action is absent, a patiy bears ' - - 

- . a heavy burden to ek'ablish that Congress non;theless intended to authorize remedies for private 
litigants.Iz2  either 8 18238 nor €j 104(c) provides any indication that Congress intended to 
create a private right of action. Like the statutes in Sandoval and Gonzaga ~ n i ~ e r s i t ~ ,  both , 

statutes are devoid of the "rights-creating language" apparent in statutes such as Title VI and 
Title IX. '~ '  The language of $ I8238 states that "no change . . . may be made without the . -- 8 

. approval of  its governor" while the language of $ 104(c) states that "[a] unit . . . may not be 
relocated or withdrawn. . . without the consent of the governor of the Statel.]" This language is 
entirely different from that which the suprenie Court has stated was sufficient to create a private 
right of action, even under the pre-~arrdowl standard.]" Additionally, no party has asserted that 
the BRAC statute'confers any rights on any individuals. And even if a statute is phrased in 
explicit rights-creating terms, "a plaintiff suing under an implied right of action still must show 
that the statute manifests an inte?t 'to create not just a private right but also a private 

r w l 2 S  remedy. Therefore. is it unlikely that a court would impute Congressional intent to create a 
private right of action under the statutes at issue.'26 

119 HUIV. Motor Sports Ctr. v. Babbrtt, 125 F. Supp. 2d 1041, 1046 (D. Haw. 2000) (holding that the BRAC statute 
did not expressly or ~mpliedly create a private right of  action). .) 
' I 0  Skelly 0rl Co. v. Phrllips Petroleum Co., 339 U.S. 667, 671-72 (1950). 

'I' ~ h h ,  although the Declaratory Judgment Act expands the courts' remedial it is not an independent bass  
of  jurisdiction. Id.; Hmtaii Motor Sporrs Ctr, 125-F. Supp. 2d at 104546. 

"' Correcrroi~al Set-vs. Corp. Y. Mnlesko, 534 US. 61, 67 n.3 (2002) ("Just last Term it was noted that we 
abandoned the view of Bornk decades ago, and have repeatedly declined to revert to the understandlng of prlvate 

\ causes of action that held sway 40 years ago.") (internal quotation marks omitted) (citing Sandoval, 532 U S .  at 
287). For ~llustrations of the expansive approach to implied private rights of action that has since been abandoned - 
see Cannon v. Utliv. of Chicogo, 441 U.S. 677 (1979); Cort v. Ash, 422 U.S. 66 (1975); J.I. Case CO. v. Borak, 377 
U.S .  426 (1964): * 

"' 42 U.S.C. 5 2000d; 20 U.S.C. $ 168 [(a). See ~anhovnl, 532 U.S. at 288 (internal quotations omined); Gonzaga 
Univ v. Doe. 536 U.S. 273.284 n.3 (2002). 

! _ .  
'*'Allet~ v. ~ t c , t ~ ~ ~ - b ~ ~ l e ~ i o R s .  393b.s. 544, 555 (1969) (holdinithat 5 5 of the Voting Rights Act, which 
provided that "no person shall be denied the right to vote for fallure to comply with this section," entitled appellants 
to seek a declaratory judgment that a new state tnactment'was covered by the Act in light of.the explicit rights ' , 

1 , language and the clear purpose of the Act). " .----. T--. - . 
. - 

12' Gotmzga Univ:, 536 U.S. at 284 (citing Saridoval, 532 U.S. at 286) (emphasn in original). . . 
I _ . # 

Iz6 Id: at284 n.3. , *  d - 
- 2  

I . .  . , 
I L . . .  % .  . - : 

I . -  . . 
' . ,  

, . . . . , 
, . 2 '  - 

; , . > . .. . ,  .. . . . . a  21 ,. :.: , / . I  _ I .  . ,, - . . A .  
a 4. 

- , .  . .  . . , , , - - .  I . , *  _ .., %'< . . I , - - , *  I -  I . - . . A " 
.w 

-1 2- , J .  ,& * ,A I - - , '  A I d .  r . 1-4 _,,*I.*, I 1  l L L  - - - 1 i . - - I .  r L. . 
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. . 

I 

Uv Even if analyzed under the pie-~andovd factor test, the statutes at issue focus upon - 
actions taken by the United States and do not "protect" any individual's interests. The statutes 
limit the ability of the United States to relocate or withdraw units absent gubernatorial consent. 
The language of the text of the statutes does not indicate that Congress passed them to protect' 
governors. These statutes focus on the eiitity regulated -the United States. Thus, there is "no 
implication of an intent to confer rights on a particular class of persoris."'27 

. - I  , I  . 3 *, 

l b  any event, it is irrelkvant whether Congress intended to benefit from the - 
statutes. The essential inquiry is whether Congress unan~biguously conferred* right and not 
whether vague "benefits" or "interests" are enforceab~e. '~~ Just as the Court in Gor~zaga 
University summarily dismissed the plaintiffs argument that Congress intended him to benefit 
from the statute, such an argument would likely be dismissed here because there is no explicit 
"righis-creating" language in th'e statutes at issue.' 

2. The Supreme Court Has Held That Parties May Not Bring Suit to 
Challenge BRAC Pursuant to the APA. 

The sLpreme Cbun's holding in Dalton v. ~ p e c t e r ' ~ ~  precludes any chailenge to BRAC 
under the Administrative Procedure Act (APA).,"~ In Dalton, the Court held that the actions of 
the Secretary and BRAC Commission could not be reviewed under the APA because they are not 
"final agency actions.""' Actions taken by the Secretary and BRAC Commission have "no - 
direct consequences" for base closings until the President makes the final decision. Until that 
time, BRAC's recon~mendations are tentative and the equivalent of the ruling by a subordinate . 
~f f ic ia l . '~ '  

(II Moreover, the President's final decision is not subject to review under the APA because 
the President is not an "agency."'33 Any claim that the President exceeded the terms of the 
BRAC statute or failed to honor $ I04(c) or $ 18238 is not a constitutional claim, but a sBtutory 
one."' Indeed, the Supreme Court in Dalton noted that it has "distinguished between claims of 

. . 
127 , ~nndoval, 532 U.S. at 289. 

Gonzaga Univ., 536 U.S. at 283. 

IL9 51 1 US. 462 (1994). 

I30 5 U.S.C. 70 1 el seq.' . . 
* ,  , . 

. . ' . 
"I Dalton, 51 1 US. at  469 . , < 

.. . . . . -- . -  . 
- .  "' id at 469-70. - ' . . . I ,  

- - . . . I 

I" ib-at 470 (citing ~ o n k l i i z ' v :  ~nrrod~user t s .  505 U.S. 788 (1992)). 
- .  . , - .  

,34 ( 7 .  .I. ..*..--4.-.-.-e , . . . .- , > -  

Id. at 474. . & _  ,- . - 
I _  . . , - I  . 3. . . . . . .  . " .  , ' .  . - . 

8 .  . ,  . . -  - i 
, . . .  

8 .  , - a , ,  

8 ' 8  . - .  . < - . , ::, , - ,  ' , t r . .  v. ; r . '  . 7 , 7 - . . : : . , ,": 22 . , r & , - -. . '. . 
' 2 -  ,. . . . r 
: 1 

+ ' >  
- 7 ,  r ,  .-ti - " . .I . ..> .- 2 .  ' -, 
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constitutional violations and'clainx that an official ha4 acted id excess of his statutory authority," 
suggesting that B ivp i  actions would be foreclosed aswell."' As such, the President's decision 

w 
is not subject to review where the statute "commits the decision to the discretion of the 
 resident,"'^^ Stated plainly, "claims $imply alleging that the President has exceeded his 
statutory authorit)' are not 'constitutional' clai~as, subject to judicial re vie^."'^' Because the , 

BR~C's ta tu te  "does io t  at all limit the President's discietiod" in deciding to adopt BRACYs . 
, recommendations, thd Coun cannot review '.[h]ow the president chooses to e x e k e  the ' 

. . 

discretion Congress has granted him[. J""' 
a .  . . 

Only one court has found, in the face of Dalton, judicial power to review executive 
action. In Role Models America, Inc. v. ~ f i t e , ' ~ ~  a panel ofthe D.C. Circuit found judicial 
review available for the failure to adhere to notice requirements once the Defense Department 
published a rule of decision and obligated itself to convey closed military base property to a 
state-created development corporation. The panel attempted to distinguish itself from the 

' Supreme Court by characterizing Da1ton.a~ applying only to matters "that have found a lack of 
final agency acti~n."'~' The Dalton Court, however, made clear in a discussion of an analogous 
circuinstance that it could not review even a President'sfinal decision with respect to the 
recommendations: "the presidentis decision to approve or disapprove the orders [is] not 

' 

reviewable, because 'the final orders embody Presidential discretion as to political matters ' 

, beyond the competence of the courts to adj~dicate.""~' ~ h u s ,  Dalfon controls any APA 
challenge to the BRAC process. Any attempt to bring suit in this context'under the APA should 

' 

fail. , . 

VI. Conclusion. , 

The Secretary may recommend the closure and realignment of installations on which - 
. . National Guard units are located, as well as the relocation of or changes to equipment, 

. 
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w headquarters, units, andlor missions associated with those closures and realignments, without - '  

seeking or obtaining the consent of the governors of the states in which the changes would take 
place. The closures and realignments discussed in this memorandym fall within BRAC's text 
and purpose to establish an efficient and apolitical method of determining how best to allocate . 

the nation's military resources. To tHe extent any recommendation might implicate 9 18238 or $ ' . 
. . 104(c), the inore recent an'd c ~ r n ~ r e h d i s i v e - ~ ~ ~ ~  statute appears to control: Finally, as neither 

- t h e ; ~ d A ~  statute d - nor'§ , 18238 bi 4 104(cjprovide for icause of action; and as the Supi-erne 
. Court hasalready rejected BRAC challenges brought pursuant to the APA, a declaratory 

. . 

judginent action or an APA suit to challenge either the BRAC's recommendations or the 
President's decision regarding those recommendations should fail. 
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IN THE UNITED STATES DISTRICT COURT F I LE 
FOR THE CENTRAL DISTRICT OF ILLINOIS 

SPRINGFIELD DIVISION 
JuL 1!1 2005 

ROD BLAGOJEVICH, Governor of the 
State of Illinois. 

Plaintiff, 

DONALD RUMSFELD, Secretary ofaDefense 
of the United States; ANTHONY J. PRINCIPI, 
Chairman of the Defense Base Closure and 
Realignment Commission; JAMES H. 
BILBRAY; PHILLIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, members of the Defense Base 
Closure and Realignment Commission, 

Defendants. 

JOHN M. WATERS, Clerk 
U.S. DISTFUCT COURT 

CENTRAL DISTRICT OF ILUNOlS 

C O M P L A I N T  

Plaintiff, ROD BLAGOJEVICH, Governor of the State of Illinois, by his attorney, Lisa 

Madigan, Attorney General of the Stateof Illinois, and for his complaint against defendants, 

DONALD RUMSFELD, Secretary of Defense ofthe United States; ANTHONY J. PRINCIPI, 

Chairman of the Defense Base Closure and Realignment Commission; JAMES H. 

BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. HANSEN; JAMES 

T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE ELLEN TURNER, 

members of the Defense Base Closure and Realignment Commission, states as follows: 

1. Plaintiff, Rod Blagojevich, is the Governor of the State of Illinois. 

2. Pursuant to the Constitution and laws of the State of Illinois, plaintiff is the 

Commander in Chief of the military forces of the State of Illinois, except for those persons 

who are actively in the service of the United States. Illinois Constitution of 1970 art. XII, 

w 
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3. Defendant Donald Rumsfeld is the Secretary of Defense of the United States. 

4. Pursuant to the Defense Base Closure and Realignment Act of 1990, as 

amended, Secretary Rumsfeld is authorized to make recommendations for the closure and 

realignment of federal military bases in the United States to the Defense Base Closure and 

Realignment Commission. 

5. Defendant Anthony J. Principi has been named by the President of the 

United States to be Chairman of the Defense Base Closure and Realignment Commission. 

6. Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehman, Jr.; 

James V. Hansen: James T. Hill; Lloyd W. Newton; Samuel K. Skinner; and Sue Ellen 

Turner have been named by the President of the United States to be members of the 

Defense Base Closure and Realignment Commission. 

7. Pursuant to Sections 2903 and 2914 of the Defense Base Closure and 

Realignment Act of 1990 as amended, the Defense Base Closure and Realignment 

Commission is empowered to consider the recommendations of the Secretary of Defense 

and make recommendations to the President of the United States for the closure and 

realignment of military bases. 

8.  Pursuant to Sections 2903 and 2904 of the Defense Base Closure and 

Realignment Act of 1990 as amended, the Secretary of Defense of the United States shall 

close the bases recommended for closure by the Commission and realign the bases 

recommended for realignment, unless the recommendation of the Defense Base Closure 

and Realignment Commission is rejected by the President of the United States or 

disapproved by a joint resolution of Congress. 

9. The Air National Guard base at the Abraham Lincoln Capital Airport is used 

for the administering and training of the reserve components of the armed forces. 

2 
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10. Defendant Rumsfeld has recommended to the Base Closure and 

Reassignment Commission that the 183d Fighter Wing be realigned. 

1 1. The 1 83rd Fighter Wing of the Illinois Air National Guard is presently located 

at the Abraham Lincoln Capital Airport in Springfield, Illinois. 

' 12. A "wing" is defined by Air Force Instruction 38-101 as a level of command 

with approximately 1,000-5,000 persons which has a distinct mission with a significant 

scope and is responsible for monitoring the installation or has several squadrons in more 

than one dependent group. AFI 38-101 52.2.6. 

13. The 183* Fighter Wing is composed of Headquarters Staff, the 183* 

Operations Group, the 1 83d Maintenance Group, the 183' Medical Group, and the l83* 

Mission Support Group. 

14. The 183d Operations Group includes the 170m Fighter Squadron. 

15. A "group" is a level of command consisting of approximately 500-2,000 

persons usually comprising two or more subordinate units. AFI 38-1 01 92.2.7. 

16. The Groups which make up the 183' Fighter Wing are composed of various 

squadrons and flights. 

17. A "squadron" is the "basic unit of the Air Force." AFI-38-101 s2.2.8. 

18. A "numbered/named flight" is the lowest level unit in the Air Force. AFI 38- 

101 52.2.9.1. 

19. The wing, groups, squadrons, and flights at the Abraham Lincoln Capital 

Airport are "units* as the term is defined by AFI 38-101. 

20. The proposed realignment would result in the withdrawal or relocation of the 

fifteen F16 fighter planes currently assigned to the 183* Fighter Wing and the relocation 
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or removal of the positions of 185 full time and 452 part time personnel. w 
21. Plaintiff has information and believes that the proposed realignment will result 

in the withdrawal or relocation of various units of the lllinois Air National Guard, including 

the 1701"ighter Squadron, the 183d Operational Support Flight, and large portions of the 

183''' Maintenance Group. 

22. The result of the withdrawal or relocation of these units is that the 183"' 

Fighter Wing will cease to exist, because the units remaining will be insufficient to meet the 

definition of a "wing." 

23. The lllinois National Guard constitutes a portion of the reserve component 

of the armed forces of the United States. 

24. Defendant Rumsfeld has recommended that units of the lllinois Air National 

Guard be relocated or withdrawn. 

25. Pursuant to 10 U.S.C. s18238, "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or 

withdrawn under this chapter without the consent of the Governor of the State." 

26. Plaintiff has not consented to withdrawal or relocation of units of the lllinois 

Air National Guard. 

27. Plaintiff has informed defendants that he did not consent to withdrawal or 

relocation of Air National Guard units and stated that: 

The Springfield Air National Guard Base is a highly strategic location for 
homeland security missions for both lllinois and the entire Midwest. Illinois 
is also home to 1 1 nuclear power plants that provide 50 percent of our power 
generation. Further, lllinois has 28 locks and dams on the Illinois, Mississippi 
and Ohio rivers. If these recommendations are adopted, these vital assets 
and many others will be at greater risk without the F-16s in Springfield. On 
top of all that, this move will cost the taxpayers $10 million. These are the 
wrong recommendations, at the wrong time and for the wrong reasons. 
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See Exhibits A, B. 

28. Pursuant to 32 U.S.C. $1 04(a) each State may fix the locations of the units 

and headquarters of its National Guard. 

29. Pursuant to 32 U.S.C. §104(c) "no change in the branch, organization, or 

allocation of a unit located entirely within a state may be made without the approval of its 

Governor." 

30. The units of the 183* Fighter Wing are presently located entirely within the 

State of Illinois. 

31. Federal law prohibits defendant'Rurnsfeld from taking action to realign the 

183' Fighter Wing without the consent of the Governor of the State of Illinois. 

32. Pursuant to 10 U.S.C. $1 8235(b)(l) the Secretary of Defense may not permit 

any use or disposition of a facility for a reserve component of the armed forces that would 

interfere with the facilities' use for administering and training the reserve components of 

the armed forces. 

33. The realignment of the 183' Fighter Wing as proposed by defendant 

Rumsfeld would interfere with the use of the Abraham Lincoln Capital Airport for the 

training and administering of reserve components of the armed forces and is barred by 10 

U.S.C. §18235(b)(1). 

34. By virtue of defendant Rumsfeld's proposal to realign the 183' Fighter Wing 

without the consent of the Governor of the State of Illinois an actual controversy exists 

between the parties. 

35. . The members of the Base Closure and Realignment Commission have 

interests which could be affected by the outcome of this litigation and are made defendants 

DCN: 11626



pursuant to Rule 19(a) of the Federal Rules of Civil Procedure. 

36. This Court has jurisdiction pursuant to 28 U.S.C. 91331 and Bivens v. Six 

Unknown Named Agents, 403 US.  388 (1 971). 

37. Venue is proper in the Central District of Illinois by virtue of the fact that the 

Abraham Lincoln Capital Airport where the 183& Fighter Wing is based is in the Central 

District of Illinois and by virtue of the fact that the official residence of the Governor of the 

State of Illinois is in the Central District of Illinois. 

WHEREFORE, plaintiff prays that this honorable Court grant the following relief: 

A. Enter a declaratory judgment declaring the realignment of the 183d 
Fighter Wing as proposed by defendant Rumsfeld without the consent 
of the Governor of the State of Illinois is prohibited by federal law; and 

8. Granting such other relief as is warranted in the circumstances. 

ROD BLAGOJEVICH, Governor of the State of 
Illinois. 

Plaintiff, 

LISA MADIGAN, Attorney General, 
State of Illinois, 

Attorney for Plaintiff, 

BY: IdTerence J. Corriaan 
Terence J. Corrigan, #6191237 
Assistant Attorney General 
500 South Second Street 
Springfield, IL 62706 
Telephone: 21 71782-5819 
Facsimile: 21 71524-509 1 
E-mail: tcorriaan@atcl.state.il.us 
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OFFICE OF THE GOVERNOR 
Rod R. Blagojevich 

JRTC, 100 WEST RANDOLPH, SUITE 16-100 
CHICAGO, ILLINOIS 60601 

July 1 1,2005 

The Honorable Donald H. Rumsfeld 
Secretary of ~ e f e n s e  
U.S. Department of Defense 
The Pentagon 
Room 3E800 
Washington D.C. 20301 

Dear Secretary Rumsfeld: 

According to the recent BRAC recokendations issued by the Department of Defense, 
the fighter mission of 183d Fighter Wing at Abraham Lincoln Capitol Airport in 
Springfield, Illinois would be realigned to another state. If this recommendation is 
upheld by the Defense Base Closure and Realignment Commission, the 1 8 3 ~  Fighter 
Wing will no longer have a flying mission. 

The Department of Defense did not coordinate this recommendation with either my 
office or the' Illinois Adjutant General. This lack of consultation compromises the 
integrity of the process used to develop the BRAC recommendations and completely 
disregards my role as Commander-in-Chief of the Illinois National Guard. Further, 
pursuant to 10 U.S.C. $18238 and 32 U.S.C. $104(c), my consent is necessary for the 
actions contemplated by the Department of Defense with regard to the 1 8 3 ~  Fighter 
Wing. 

Chairman Principi recently wrote you expressing his concern about the impact realigning 
Air National Guard facilities would have on homeland and national security. The 
Springfield Air National Guard Base is a highly strategic location for homeland security 
missions for ,both Illinois and the entire Midwest. Illinois is also home to 11 nuclear 
power plants'that provide 50 percent of our power generation. Further, Illinois has 28 
locks and dams on the Illinois, Mississippi and Ohio rivers. If these recommendations are 
adopted, these vital assets and many others will be at greater risk without the F-16s in 
Springfield. On top of all that, this move will cost the taxpayers $10 million. These are 
the wong recommendations, at &ong reasons. 

DEFENDANT'S 
=HIBIT 
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By this letter I wish to formally notify you that I do not consent to the proposed 
realignment of the 1 8 3 ~  Fighter Wing. Accordingly, pursuant to the above reference 
statutory citations, the actions proposed by your Department cannot proceed. 

Sincerely, 

Signature redacted pursuant to 
USDC-CDII, Adm.Proc. Rule II(I)(l)(f) 

. . . . 
Rod Blagojevich ' 

Governor of Illinois 
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OFFICE OF THE GOVERNOR 
Rod R. BIagojevich 

JRTC, 100 W m  RANDOLPH, SUITE 16-200 
CHICAGO, ILLINOIS 60601 . 

July 1 1,2005 

Anthony J. Principi . 
Chairman of the Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 
Arlington, Virginia 22202 

Dear Chairman Principi: 

As you are aware, Secretary of Defense Donald Rumsfeld has recommended that the 
fighter mission of 1 83d Fighter Wing at Abraham Lincoln Capitol Airport in Springfield, 
Illinois be realigned to another state. If this recommendation is upheld by the Defense 
Base Closure'and Realignment Comrhission, the 1 83Id Fighter Wing will no longer have a 
flying mission. 

The Department of Defense did not coordinate this recommendation with either my 
office or the Illinois Adjutant General. This lack of.consultation compromises the 
integrity of the process used to develop the BRAC recommendations and disregards my . . 

role as Comrnander-in-Chief of the Illinois National Guard. Further, pursuant to 10 . .  

, U.S.C. $18238 and 32 U.S.C. §104(c), my consent is necessary for the actions 
contemplated by Secretary of Defense Rumsfeld with regard to the 183* Fighter Wing. 

In your recent letter to Secretary Rumsfeld, in addition to asking whether we were 
consulted about this recommendation, you expressed concerned about the impact 
realigning Air National Guard facilities would have on homeland and national security. 
The Springfield Air National Guard Base is a highly strategic location for homeland 
security missions for both Illinois and the entire Midwest. Illinois is also home to 11 
nuclear power plants that provide 50 percent of our power.generation. Further, Illinois 
has 28 locks and dams on the Illinois, Mississippi and Ohio rivers. If these 

EXHIBIT 
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recommendations are adopted, these vital assets and many others will be at greater risk 
without the Fll6s in Springfield. On top of all that, this move will cost the taxpayers $10 
million. These are the wrong recommendations, at the wrong time and for the wrong 
reasons. 

By this letter, I wish to formally notify the Commission that I do not consent to the 
proposed realignment of the 1 83d Fighter Wing. Accordingly, pursuant to the statutory 
citations referenced above, the actions proposed by Secretary Rumsfeld cannot proceed. 
I expressed similar sentiments to your fellow commissioners on June 20, 2005, at the 
BRAC Regional Hearings in St. Louis via both oral and written testimony. 

Thank you for your time and consideration. 

Sincerely, 

Signature redacted pursuant to 
USDC-CDIL Adm.Proc. Rule U(I)(l)(f) 

- - -  
Rod Blagojevich . 

. Governor of IIlinois 
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T H E  GOVERNOR 

BRAC Commiss ion  

July 18,2005 

The Honorable Anthony J. Principi 
Chairman 
Defense Base Closure and Realignment Commission 
2521 S. Clark St., Ste. 600 
Arlington, VA 22202 

Re: Rendell et al. v. Rumsfeld, Case 2:05-cv-03563-JP (E.D. Pa. 2005) 

Dear Chairman Principi: 

On July 1 1,2005, Senators Arlen Specter and Rick Santonun and I filed a lawsuit 
against Secretary of Defense Donald Rumsfeld to challenge the failure of the Department 
of Defense (DoD) to obtain my consent or approval to the proposed deactivation of the 

w 1 1 lth Fighter Wing, Pennsylvania Air National Guard, NAS JRB Willow Grove. 
Secretary Rumsfeld did not seek or obtain my consent; nor did anyone from DoD ever 
consult with me, my staff, my adjutant general, or her staff about this action. I have 
attached a copy of the complaint filed by Attorney General Tom Corbett and our legal 
team. 

The National Guard is a unique example of federalism in action where both the 
state and federal governments are full partners with clear statutory and constitutional 
responsibilities. As Governor, I am the commander-in-chief of the Guard when it is not 
in active federal service. The 11 lth Fighter Wing provides about one-fourth of the Air 
Guard's strength in Pennsylvania. This Pennsylvania National Guard unit is an essential 
military asset available to me to address state emergencies (floods, blizzards, and other 
disasters), and more importantly in today's environment, homeland security missions. 

As you know, provisions of both Title 10 and Title 32 of the United States Code 
require the consent or approval of the Governors with regard to major changes in 
National Guard organizations in their states. Congress was clearly right when it 
established a balanced approach requiring the DoD to obtain the consent of the 
Governors before eliminating National Guard units in their states, just as I would have to 
obtain the President's consent in the event that I wished to disband Pennsylvania Guard 
units. DoD was clearly wrong to ignore this mandate. 
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The Honorable Anthony J. Principi 
July 18,2005 
Page 2 

Pennsylvania is not seeking judicial review of the BRAC process or of BRAC 
decisions. We filed suit not to challenge your Commission or the BRAC process but to 
preserve the careful balance between the states and the federal government in managing 
the National Guard. 

I firmly believe there is ample justification for the BRAC Commission to overturn 
in their entirety DoD's recommendations for closure of Naval Air Station Joint Reserve 
Base Willow Grove and the 91 l th Airlift Wing at Pittsburgh International Airport. I also 
believe that the presentations from both Willow Grove and Pittsburgh were compelling, 
and I urge you to reject DoD's recommended actions for these installations because of the 
substantial deviations from BRAC criteria. Our lawsuit in no way detracts from 

r 
Pennsylvania's case on the merits with regard to these installations. 

Based on my interactions with Commissioners and staff during base visits and the - 

Washington hearing, as well as from watching Commission proceedings on C-SPAN, I 
understand the fiscal and operational realties which mandate that the BRAC process 
occur. I also believe that the Commission is doing a fair and thorough job in wrestling 
with these complex issues. 

Thank you again for your courtesy and attentiveness when Pennsylvania made its 
presentation on July 7,2005. We are committed to continuing to work with the 
Commission and hope to be in Washington soon to meet with your staff and reinforce 
the points we made at our regional hearing. 

Sincerely, 

Edward G. Rendell 
Governor 

cc: The Honorable James H. Bilbray 
The Honorable Philip Coyle 
Admiral Harold W. Gehman, Jr. (USN, Ret) 
The Honorable James V. Hansen 
General James T. Hill (USA, Ret) 
General Lloyd W. Newton (USAF, Ret) 
The Honorable Samuel K. Skinner 
Brigadier General Sue E. Turner (USAF, Ret) 
The Honorable Arlen Specter 
The Honorable Rick Santorum 
The Honorable Thomas Corbett 
Adjutant General Jessica Wright 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

EDWARD G. RENDELL, in his official 
capacity as Governor of the Commonwealth 
of Pennsylvania, ARLEN SPECTER, in his 
official capacity as United States Senator, 
and RICK SANTORUM, in his official CIVLL ACTION 
capacity as United States Senator, 

NO. 05- 
Plaintiffs, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of 
the United States, 

Defendant. 

COMPLMNT 

Plaintiffs Edward G. Rendell, in his official capacity as the Governor of the 

w Commonwealth of Pennsylvania, Arlen Specter, in his official capacity as United States Senator 

for the Commonwealth of Pennsylvania, and Rick Santorum, in his official capacity as United 

States Senator for the Commonwealth of Pennsylvania, by and through their counsel, file the 

following Complaint against Donald H. Rumsfeld, in lzis official capacity as the Secretary of 

Defense of the United States, as follows: 

Nature of This Action 

1. This action arises out of the Department of Defense's (the "Department") atternpf 

unilaterally and without seeking or obtaining the approval of the Governor of the 

Commonwealth of Pennsylvania, to deactivate the 11 I th Fighter Wing of the Pennsylvania Air 

National Guard stationed at Naval Air Station Joint Reserve Base, Willow Grove, Pennsylvania 

(the "1 1 1 th Fighter Wing"). The Department's attempt to deactivate the I l lth Fighter Wing 

without first obtaining Governor Rendell's approval violates federal law, which expressly grants 

w 
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rights to the Commonwealth of Pennsylvania and its Governor, as cornmander-in-chief of the 

Pennsylvania National Guard. While this action arises in the context of the 2005 Base 

Realignment and Closing process, Plaintiffs do not challenge The Defense Base Closure and 

Realignment Act of 1990, as amended, codified at 10 U.S.C. 4 2687 note (the "BRAC Act") or 

allege that Secretary Rumsfeld has violated any provision of the BRAC Act. To the extent that 

Plaintie object to the Department's procedure and substantive judgments in the current Base 

Realignment and Closing process, they have raised those objections in other, appropriate forums. 

Instead, the gist of the instant action is that the Department of Defense derogated rights granted 

by Congress to Governor Rendell independent of the BRAC Act. 

The Parties, Jurisdiction and Venue 

2. Plaintiff Edward G. Rendell ("Govemor Rendell") is a resident of Harrisburg, 

Pennsylvania and the duly elected Govemor of the Commonwealth of Pennsylvania. 

3. Governor Rendell is the cornmander-in-chief of the Pennsylvania National Guard. 

4. Plaintiff Arlen Specter is a resident of Philadelphia, Pennsylvania and a duly 

elected United States Senator for the Commonwealth of Pennsylvania. 

5 .  Plaintiff Rick Santorum is a resident of Penn Hills, Pennsylvania and a duly 

elected United States Senator for the Commonwealth of Pennsylvania. 

6. Defendant Donald H. Rumsfeld ("Secretary Rurnsfeld") is the Secretary of 

Defense of the United States of America. 

7. This action arises under the "militia clause" of the United States Constitution, art. 

I, sec. 8, cl. 16, 10 U.S.C. 5 18238 and 32 U.S.C. 9 104. This Court has jurisdiction over this 

action based on 28 U.S.C. § 1331 because it arises under the laws of the United States. 
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8. Venue is proper in this judicial district under 28 U.S.C. $1391(a)(2), because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of the action is situated within this judicial 

district. 

Factual Backmound 

9. On May 13,2005, Secretary Rumsfeld transmitted to the Defense Base Closure 

and Realignment Commission ("BRAC Commission") the Department of Defense Base Closure 

and Realignment Report ("BRAC Report"). 

10. The BRAC Report was prepared by the Department pursuant to the BRAC Act. 

1 1. The BRAC Report contains the Department's recommendations to realign or close 

military installations within the United States and its territories. 

12. While preparing the BRAC Report, the Department considered, inter alia, the mv 
installation needs of the Reserve Components of the armed forces, including the Air National 

Guard of the United States and the Air Force Reserve. 

13. The BRAC Report recommends deactivation of the Pennsylvania Air National 

Guard's 1 1 1 th Fighter Wing at the Naval Air Station Joint Reserve Base at Willow Grove, 

Pennsylvania and relocation of assigned A-10 aircraft to different Air National Guard units based 

in Boise, Idaho, Baltimore, Maryland, and Mount Clemens, Michigan. 

14. The I 1 1 th Fighter Wing is an operational flying National Guard unit located 

entirely within the Commonwealth of Pennsylvania. 

15. One thousand twenty-three (1,023) military positions are allotted to the 11 lIh 

Fighter Wing. 
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16. The 1 1 I th Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

17. 1 1  1 th Fighter Wing personnel consist of two hundred seventy-four (274) full-time 

support personnel (205 military technicians and 69 Active Guard and Reserve) and seven 

hundred forty-nine (749) traditional (part-time) Guard members. 

18. The more than 1,000 men and women assigned to the 1 1 1' Fighter Wing 

constitute a well-trained, mission-ready state military force available to Governor Rendell to 

perform state active duty missions dealing with homeland security, natural disasters and other 

state missions. 

19. Over 75% of the members of the 11 l I h  Fighter Wing have combat experience. 

20. The 11 1' Fighter Wing was the first unit in the Air National Guard to deploy to 

Kuwait and Afghanistan. 

21. The 11 lth Fighter Wing has been intensely involved in combat operations since 

September 11,2001. While deployed to Afghanistan for Operation Enduring Freedom, A-10 

aircraft from the 11 lth flew nearly 225 combat missions. In Operation Iraqi Freedom, the 11 lth 

has flown 450 missions, dropped 125 tons of explosives and expended more than 42,000 rounds 

of 30mm ammunition. 

22. Deactivation of the 11 lth Fighter Wing will deprive the Governor of nearly one- 

fourth of the total strength of the Pennsylvania Air National Guard and will reduce the strength 

of Pennsylvania military forces in the Southeastern Pennsylvania region. 

23. Deactivation of the 11 1"' Fighter Wing and accompanying action to cease flying 

operations at the Naval Air Station Joint Reserve Base at Willow Grove will deprive the 

Governor and the Commonwealth of a key unit and joint base of operations possessing current 
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and future military capabilities to address homeland security missions in the southeastern 

Pennsylvania region. 

24. The 1 1 lth Fighter Wing is organized as a unit of the Pennsylvania Air National 

Guard (state) and Air Combat Command (federal). Deactivation of the 11 1lh Fighter Wing is a 

change in the branch, organization or allotment of the unit. 

25. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of 

the BRAC Report to the BRAC Commission, an overwhelming majority of the 11 I th Fighter 

Wing was not and currently is not in active federal service. 

26. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the approval of Govemor Rendell or his authorized representatives to change the branch, 

organization or allotment of the 11 1 th Fighter Wing. 

27. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the approval of Governor Rendell or his authorized 

representatives to change the branch, organization or allotment of the 11 I th Fighter Wing. 

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or 

obtain the consent of Govemor Rendell or his authorized representatives to relocate or withdraw 

the 1 1 1 th Fighter Wing. 

29. At no time during the 2005 BRAC process did any authorized representative of 

the Department request or obtain the consent of Govemor Rendell or his authorized 

representatives to relocate or withdraw the 11 lth Fighter Wing. 

30. If requested, Governor Rendell would not give his approval to relocate, withdraw, 

deactivate or change the branch, organization or allotment of the 1 11 th Fighter Wing. 
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3 1. By letter dated May 26,2005, Governor Rendell wrote to Secretary Rumsfeld in 

pertinent part: "I am writing to advise you officially that, as Govemor of the Commonwealth of 

Pennsylvania, I do not consent to the deactivation, relocation, or withdrawal of the 111th Fighter 

Wing." 

32. To date, neither Secretary Rumsfeld nor any authorized representative of the 

Department has responded to Governor Rendell's letter dated May 26,2005. 

Ripeness for Judicial Review 

33. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting requirements 

with respect to the 2005 round of realignments and closures of military installations, and no 

fbrther actions are required of the Department before the 11 ltll Fighter Wing is deactivated. 

first Claim for Relief 

(Declaratory Relief Regarding the Secretary's Failure to Obtain the Governor's Consent) 

34. Plaintiffs incorporate by reference and re-allege paragraphs 1 through 33, 

inclusive, as though filly set forth herein. 

35. Pursuant to 32 U.S.C. 4 104, no change in the branch, organization or allotment of 

a National Guard unit located entirely within a State may be made without the approval of that 

State's governor. 

36. Pursuant to 28 U.S.C. 9 2201 and Fed.R.Civ.P. 57, Plaintiffs request a 

Declaratory Judgment declaring that Secretary Rumsfeld may not, without first obtaining 

Governor Rendell's approval, deactivate the 11 1 th Fighter Wing . 
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37. Pursuant to 28 U.S.C. 5 2202, Plaintiffs request such W e r  relief as necessary to 

protect and enforce Governor Rendell's rights as governor of the Cornrnonwealtll of 

Pennsylvania and as commander-in-chief of the Pennsylvania National Guard. 

Second Claim for Relief 

(Declaratory Relief Regarding the Secretary's Failure to Obtain the Governor's Consent) 

38. Plaintiffs incorporate by reference and re-allege paragraphs 1 through 37, 

inclusive, as though fully set forth herein. 

39. Pursuant to 10 U.S.C. $18238, a unit of the Army National Guard or the Air 

National Guard of the United States may not be relocated or withdrawn without the consent of 

the governor of the State in which the National Guard unit is located. 

40. Pursuant to 28 U.S.C. 5 2201 and Fed.R.Civ.P. 57, Plaintiffs request a 

(I 
Declaratory Judgment declaring that Secretary Rumsfeld may not, without first obtaining 

Governor Rendell's consent, deactivate the I 1 lth Fighter Wing. 

41. Pursuant to 28 U.S.C. $ 2202, Plaintiffs request such further relief as necessary to 

protect and enforce Governor Rendell's rights as governor of the Commonwealth of 

Pennsylvania and as commander-in-chief of the Pennsylvania National Guard. 

WHEREFORE, Plaintiffs pray that judgment be entered in their favor and against 

Secretary Rumsfeld and that the Coua grant the following relief: 

a. An Order declaring that Secretary Rumsfeld, by designating the 11 l th Fighter 

Wing for deactivation without first obtaining the approval of Governor Rendell, has violated the 

"militia clause" of the United States Constitution, art I, sec. 8, cl. 16,32 U.S.C. $ 104 andlor 10 

U.S.C. 4 18238; 
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b. An Order declaring that Secretary Rumsfeld did not and does not now have the 

power, without first obtaining Governor Rendell's approval, to deactivate or recommend 

deactivation of the 1 1 1 th Fighter Wing; 

c. An Order declaring that the portion of the BRAC Report that recommends 

deactivation of the 11 1 th Fighter Wing of the Pennsylvania Air National Guard is null and void; 

and 

d. Such other and hrther relief as the Court deems appropriate. 

Dated: July 1 1,2005 Respectklly submitted, 

By: 
Thomas W. Corbett. Jr. 
Attorney General of ~ennGlvania 
Daniel J. Doyle 
Senior Deputy Attorney General 
PA ID No. 54855 
Susan J. Fomey 
Chief Deputy Attomey General 
Office of Attomey General 
Commonwealth of Pennsylvania 
15 th Floor, Strawberry Square 
Harrisburg, PA 17120 
Phone: (7 1 7) 787-2944 
Facsimile: (71 7) 772-4526 

PA ID No. 23464 
Mary Kay Brown 
PA ID No. 54327 
BUCHANAN INGERSOLL PC 
1835 Market Street, 14th Floor 
Philadelphia, PA 19103-2985 
Phone: (21 5) 665-8700 
Facsimile: (21 5) 776-8760 

David J. Porter 
PA ID No. 66125 
BUCHANAN INGERSOLL PC 
One Oxford Centre . - 

301 Grant Street, 20th Floor 
By: *L 'M) Pittsburgh, PA 1.219 

bara Adams Phone: (412) 562-1318 
PA ID No. 27226 Facsimile: (41 2) 562- 1041 
General Counsel 
Governor's Office of General Counsel Attorneys for Plaintiffs, 
333 Market Street, 7th Floor Edward G. Rendell, Arlen Specter and 
Harrisburg, PA 17101 Rick Santorum, in their official capacities 
Phone: (71 7) 783-6563 
Facsimile: (71 7) 787-1788 

Attorneys for Plaintiff, Edward G. Rendell 
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Of Counsel: 

Peter M. Murphy 
Steven D. Gordon 
Michael Galano 
HOLLAND & KNIGHT LLP 
2099 Pennsylvania Avenue, N.W. 
Suite 100 
Washington, D.C. 20006 
Phone: (202) 955-3000 
Facsimile: (202) 955-5564 
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Office of General Counsel 
Defense Base Closure and Realignment Commission 

Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

Dan cowhigl 
Deputy General Counsel 

July 14,2005 

This memorandum describes legal and policy constraints on Defense Base 
Closure and Realignment Commission (Commission) action regarding certain base 
closure and realignment recommendations. This paper will not describe the limits 
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base 
Closure A C ~ ) , ~  such as the final selection  riter ria,^ but rather will focus on other less 

1 Major, Judge Advocate General's Corps, U.S. Army. Major Cowhig is detailed to the Defense Base 
Closure and Realignment Commission under $ 2902 of the Defense Base Closure and Realignment Act of 
1990, as amended. 
2 Pub. L. No. 101-510, Div B, Title XXIX, Part A, 104 Stat. 1808 (Nov. 5,1990), as amended by Act of 
Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title 111, Part D, 4 344(b)(1), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXVIII, Part B, $0 2821(a)-(h)(l), 2825,2827(a)(l), (2), 105 Stat. 
1546, 1549,1551; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, 4 1054(b), Div. 
B, Title XXVIII, Subtitle B, $9 2821(b), 2823,106 Stat. 2502,2607,2608; Act ofNov. 30, 1993, Pub. L. 
NO. 103-160, Div. B, Title XXIX, Subtitle A, $8 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908Cb). 
291 8(c), Subtitle B, g$ 2921@), (c), 2923,2926,2930(a), 107 Stat. 191 1, 1914, 1916, 1918, 1921, 1923, 
1928, 1929,1930, 1932,1935; Act of Oct. 5, 1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $$ 
lO7O(b)(l S), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, $4 281 1,2812(b), 2813(c)(2), 281 3(d)(2), 
28 l3(e)(2), 108 Stat. 2857,2858,3053,3055,3056; Act of Oct 25, 1994, Pub. L. No. 103-421, $2(a)-(c), 
(f)(2), 108 Stat. 43464352,4354; Act ofFeb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $9 
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C, $9 2831(b)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 110 Stat 508,513,514,558,560,561,564,565; Act of Sept. 23, 1996, Pub. L. No. 
104-201, Div. B, Title XXVIII, Subtitle B, $8 2812(b), 2813(b), 110 Stat. 2789; Act ofNov. 18, 1997, Pub. 
L. NO. 105-85, Div. A, Title X, Subtitle G, 9; 1073(d)(4)@3), (C), 11 1 Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G, P 1067(10), Div. C, Title XXVIII, Subtitle C, $4 2821(a), 2822, 113 
Stat. 774, 853,856; Act of Oct. 30,2000, Pub. L. No. 106-398,$ 1, 114 Stat. 1654; Act of Dec. 28,2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), Div B, Title XXVIII, Subtitle C, $2821(b), 
Title XXX, $9: 3001-3007,115 Stat. 1227, 1312,1342; Act of Dec. 2,2002, Pub. L. No. 107-314, Div A, 
Title X, Subtitle F, $ 1062(f)(4), 1062(m)(l)-(3), Div. B, Title XXVIII, Subtitle B, 4 2814(b), Subtitle D, 
ri 2854, 116 Stat. 2651,2652,2710,2728; Act of Nov. 24,2003, Pub. L. No. 108-136, Div A, Title VI, 
Subtitle E, 8 655(b), Div. B, Title XXVIII, Subtitle A, 9: 2805(d)(2), Subtitle C, 9; 2821, 117 Stat. 1523, 
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Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

obvious constraints on Commission a ~ t i o n . ~  This memorandum is not a product of 
deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Commission. 

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air 
Reserve Station, NY,' as an illustration. The text of AF 33 follows: 

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C- 130H aircraft of the 9 14' Airlift Wing (AFR) to the 3 1 41h 
Airlift Wing, Little Rock Air Force Base, AR. The 914'~'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 1 0Ih Space Group (AFR~) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC-135R aircraft of 
the 107' Air Refueling Wing (ANG') to the 10 1 Air Refbeling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 101" 
will subsequently retire its eight KC-135E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a . ~  

1721,1726; and Act of Oct. 28,2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I, 1084(i), Div. B, 
Title XXVIII, Subtitle C, $9 2831-2834, 118 Stat. 2064,2132. 

Base Closure Act $2913. 
4 Although the Commission has requested the views of the Department of Defense (DoD) on these matters, 
as of this writing DoD has refused to provide their analysis to the Commission. See Letter fiom DoD 
Office of General Counsel (OGC) to Commission Chairman Principi (June 24,2005) (with email request 
for information (RFI)) (Enclosure 1) and Letter fiom DoD OGC to Commission Deputy General Counsel 
Cowhig (July 5,2005) (with ernail RFI) (Enclosure 2). These documents are available in the electronic 
library on the Commission website, www.brac.gov, filed as a clearinghouse question reply under document 
control number @CN) 3686. 
5 DEPT. OF DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 2 OF 2: DE~AILED 
RECOMMENDATIONS, Air Force 33 (May 13,2005). This recommendation and the others cited in this paper 
are identified by the section and page number where they appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 

Air Force Reserve 
Air National Guard 

8 The justification, payback, and other segments of AF 33 read: 

Justification: This recommendation distributes (2-130 force structure to Little Rock 
(17-airlift), a base withhigher military value. These transfers move C-130 force structure 
from the Air Force Reserve to the active duty - addressing a documented imbalance in 
the active/reserve manning mix for C-130s. Additionally, this recommendation 
distributes more capable KC-135R aircraft to Bangor (123). replacing the older, less 
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Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

This recommendation, AF 33, includes elements common to many of the other 
Air Force recommendations that are of legal and policy concern to the Commission: 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

capable KC- 135E aircraft. Bangor supports (he Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. Annual recurring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of [DEFT. OF 
DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART I OF 2: RESULTS 
AND PROCESS]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the infrastructure of the communities to support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the installations in this 
recommendation. 
Environmental Impact: There are potential impacts to air quality; cultural, 
archeolog~cal, or tribal resources; land use constraints or sensitive resource areas; noise; 
threatened and endangered species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementation of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include S0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration. 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recommendation. 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107* 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES: 
ANALYSIS OF DOD'S 2005 SELECTION PROCESS AND RECOMMENDATIONS FOR BASE CLOSURES AND 
REALIGNMENTS (GAO-05-785) (July 1,2005). 
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the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft fiom a unit of the Air 
Guard of one state or temtory to that of another 

The legal and policy considerations related to Commission action on each of these 
elements are discussed below. While several of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC- 135R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

These units have a dual status. Although ofien referred to as units of the "Air National Guard" or "Army 
National Guard," these units are only part of the National Guard when they are called into Federal service. 
When serving in a state or temtorial role, they form a part of the militia (or guard) of their own state or 
temtory under the command of their own governors. When called into Federal service, the units form a 
part of the National Guard, a part of the Armed Forces of the United States under the command of the 
President. 
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Assuming that the final recommendations of the commission to the President 
proceed through the entire process set folth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~orce." 

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites." 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 
Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the anned forces, 
however, is principally the undivided responsibility of the President as Commander in 
Chief. Were operational circumstances to arise that required the redistribution of those 
aircraft, this conflict of authorities could delay or prevent appropriate action.12 

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 

10 Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall, 
the Air Force would also suffer greater operational impediments from statutory directions on the basing of 
specific airfbmes today than under the conditions that prevailed in the early 1990s. 
I I Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the President, or a future 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
l2 Although both 9: 2904(c)(2) of the Base Closure Act and 10 USC Q 2687(c) permit the realignment or 
closure of a military installation regardless of the restrictions contained in each "if the President certifies to 
the Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC 8 2687(c), this language does not relieve the anned forces from the statutory 
provisions that result tiom the Base Closure Act process. 

DCN: 11626



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airframes. In 
instances where the recommendation would move aircraft without any associated units, 
finctions or substantial infrastructure, the Commission should strike references to 
specific aircraft and locations, substituting instead an authority that would permit the 
Secretary of the Air Force to distribute the aircraft in accordance with the requirements of 
the service. l 3  . 

13 For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends 

Close Cannon Air Force Base, NM. Distribute the 27' Fighter Wing's F-16s to 
the 115' Fighter Wing, Dane County Regional Airport, Truax Field Air Guard Station, 
WI (three aircraft); 114' Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150" Fighter Wing, Kirtland Air Force Base, NM (three aircraft); 1 13' Wing, 
Andrews Air Force Base, MD (nine aircraft); 57' Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 3 8 8 ~  Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 27' Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission 
to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 27' Fighter 
Wing's aircraft as directed by the Secretary of the Air Force, in accordance with law." Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distribution" of 
airframes independent of any personnel or function exceeds the authority granted to the Commission in the 
Base Closure Act and, depending upon the other issues involved in the particular recommendation, may 
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that 
do not require the authority of the Act and to effect changes in how a unit is equipped or organized. Such 
an amendment would also have the benefit of preserving the Air Force Secretary's flexibility to react to 
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting 
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such 
an amendment could in some instances preserve the Air Force Secretary's access to Base Closure Act 
statutory authority and funding where the distributions are otherwise consistent with law. This could occur 
where the Secretary of the Air Force associates infrastructure changes with those dismbutions. 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"" or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that instal~ation.'~ The Department of Defense may carry out the closure or 
realignment of a military installation that falls below these thresholds at wi11.I6 

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914'h's headquarters moves to Langley Air Force Base, 
VA .... 

Also at Niagara, distribute . . . eight KC- 13 5R aircraft . . . to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC- 135E aircraft . . .. 

The Department of Defense does not require the authority of the Act to move 
groups of eight aircraft," or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 

10 USC 4 2687(a)(2). 
I S  10 USC $ 2687(a)(3). 
'' By definition, the Base Closure Act does not apply lo "closures and realignments to which section 2687 
of TitIe 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of national security or a military emergency referred to in subsection (c) of such section." Base 
Closure Act $ 2909(c)(2). 
17 Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose 
retirement has been barred by statute, page 15. 
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numbers of aircraft, often without moving the associated personnel.'8 Several of the Air 
Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
law,20 the Air Force could carry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
t h r o w n  behind these  actions, with the likely effect of o v e m d i n g  most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the  court^.^' 

I 8  For example, A .  44, Nashville International Airport Air Guard Station, 'M, calls for the movement of 
four C- I30Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 
19 For example, AF 34, Schenectady County Airport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft from Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base infirastructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of IS F-16s with no job losses and no associated base infrastructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of five jobs and no associated base inf?astructure changes. 
20 See in particular the discussions of the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an 
Air National Guard unit, page 1 1, and; the retirement of aircraft whose retirement has been barred by 
statute, page 15. 
2 1 Although Congressional Research Service recently concluded it is unlikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availabilitv of Judicial Review Reaarding 
Militarv Base Closures and Realiments,  CRS Order Code RL32963, Watson, Ryan J. (June 24,2005). 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, page 9. 
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In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation fiom the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 
installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation from the list.22 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 9 1 4 ' ~  Airlift Wing 
(AFR) to the 3 14' Airlift Wing, Little Rock Air Force Base, AR. The 
9 14th '~ headquarters moves to Langley Air Force Base, VA . . . . 

Also at Niagara, distribute the eight KC-1 35R aircraft of the 107'~ 
Air Refieling Wing (ANG) to the 101" Air Reheling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101" will 
subsequently retire its eight KC-1 35E aircraft . . .. 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure from the Air Force Reserve to the active duty - addressing a 
documented imbalance in the active/msrve manning mix for C-130s."~~ Many other Air 
Force recommendations include similar Iangua e directing the reorganization of flying 
units into Expeditionary Combat Support units!4 the transfer or retirement of specific 

-- 

22 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw, 
disband or change the organization of an Air National Guard unit, page 11, to retire aircraft whose 
retirement has been barred by statute, page 15, and to transfer aircraft from a unit of the Air Guard of one 
state or territory to that of another. page 17. 
23 Emphasis added. 
24 See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186' Air 
Refueling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
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aircraft without movement of the associated personnel,25 or the movement of 
headquarters without the associated units. 

The purpose of the Base Closure Act "is to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United ~ t a t e s . " ~ ~  
Under the Base Closure Act, "the term 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased facility."27 The purpose 
of the Act is to close or realign excess real estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, "the term 'realignment' includes any action which  
both reduces and relocates functions and civilian personnel positions but does not include 
a reduction in force resultin fiom workload a~$hstments, reducedpersonnel or funding 4 levels, or skill imbalances." A "realignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft from one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix29 are outside the authority granted by the Act. The Commission 
must act to remove such provisions ftom its recommendations. 

effect that the 120" Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 1 19" Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit. 
2S See notes 1 8 and 19 above. 
2%ase Closure Act 5 2901(b) (emphasis added). 
27 Base Closure Act 9; 29 lO(4). This definition is identical to that codified at 10 USC 9; 2687(e)(l). 

Base Closure Act, $2910(5) (emphasis added). This definition is identical to that codified at 10 USC 
$ 2687(e)(3). 
29 For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the active/Air National Guard/Air Force Reserve manning mirfir C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," distributing "the eight 
C-130H aircraft of the 179" Airlift Wing (ANG) to the 9 0 8 ~  Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 3 14Ih Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC- 135R aircraft of the 
107'~ Air Refueling Wing (ANG) to the 101" Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircrafi remain at Niagara." The recommendation is silent as to the disposition of 
the 107'~ Air Refuelin Wing of the New York Air Guard. The recommendation would 5 either disband the 107t , or change its organization from that of a flying unit to a ground 
unit.30 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 
expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 1 ~ 6 ' ~  Air 
Refbeling Wing's KC-135R aircraft to the 1 2 8 ~ ~  Air Reheling Wing 
(ANG), General Mitchell Air Guard Station, WI (three aircraft); the 1 341h 
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 101" Air Refbeling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventoy The 186th Air Refueling Wing's 
fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in  DON^' 21, Recommendation for Closure and Realignment Naval Air 
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport, 

30 If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress. Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
3' Department of the Navy 
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Johnstown, PA, the Navy proposes to "close Naval Air Station Joint Reserve Base 
Willow Grove . . . deactivate the 1 I 1 th Fighter Wing (Air National Guard)." In AF 38, 
Hector International Airport Air Guard Station, ND, the Air Force recommends that the 
Commission "realign Hector International Airport Air Guard Station, ND. The 1 19'" 
Fighter Wing's F-16s (1 5 aircraft) retire. The wing's expeditionary combat support 
elements remain in place." As justification, the Air Force indicates "the reduction in F- 
16 force structure and the need to align common versions of the F-16 at the same bases 
argued for realigning Hector to allow its aircraft to retire without aflying mission 
ba~&ll.'"~ 

Clearly, these and similar recommendations contemplate an action whose direct 
or practical effect will be a change in the organization, or a withdrawal, or a disbandment 
of an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal Government to carry out such actions. 

By statute, "each State or Tenitory and Puerto R i a  may f ix  the location of the 
units . . . of its National ~ u a r d . " ~ ~  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Temtory" in order "to secure a force the units of which when combined will form 
complete higher tactical units . . . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air Nation@ Guard actions.35 

Several rationales might be offered to avoid giving effect to these statutes in the 
context of an action by the Commission. It could be argued that since the 

32 Emphasis added. 
33 32 USC fj 104(a). 
34 32 USC 9: 104(c). 
35 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: BI-0068 ("The Air Force has not received consent to the proposed 
realignments or closures from any Governors concerning realignment or closure of Air National Guard 
installations in their respective states.") (June 16,2005) (Enclosure 3). 
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recommendations of the Commission, if forwarded by the President to Congress, and if 
permitted by Congress to pass into law, would themselves become a statute, the 
recommendations would supersede these earlier statutory limitations. This argument 
could be bolstered by the fact that later statutes are explicitly considered to supersede 
many provisions of Title 32, United States It could also be argued that since the 
Commission would merely recommend, but does not itself decide or direct a change in 
the organization, withdrawal, or disbandment, no action by the Commission could violate 
these statutes." Each of these lines of reasoning would require the Commission to ignore 
the inherent authority of the chief executive of a state to command the militia of the state 
and the unique, dual nature of the National Guard as a service that responds to both state 
and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of. .  . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter3' without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~o lu rnb ia . "~~  
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and realignments, Section 2687,40 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the real 
property and facilities of the Department of Defense found in Chapter 159, Real Property, 
to the particular circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 

36 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861,72 Stat. 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that "laws effective after December 3 1, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
37 It might even be asserted that the responsibility and authority of the Commission is limited to verifying 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act , so that the Commission has no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
38 Chapter 1803, Facilities for Reserve Components, 10 USC 18231 er seq. 
39 10 USC 8 18238. 
40 10 USC 8 2687. 
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members have received compensation from the United States as members of the National 
Guard may not be disbanded.'" While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation from the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 
aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn from the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at all 4' times."' This traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of Federal ~ o v e r n m e n t , ~ ~  they 

4 '  32 USC 9 104(f)(l). 
'' 32 USC 5 102. 
43 See Per~ich v. Department of Defense, 496 U.S. 334 (1990); see generally Younnstown Sheet & Tube 
Co. v. Sawer, 343 U S .  579 (1952) (Steel Seizures). 

DCN: 11626



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~onst i tu t ion .~~ Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core Constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization of an Air National Guard unit, the Commission may 
not approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation from the United States as members of the National Guard, of the 
 resident.^' 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

'. 

In AF 33, the Air Force recommends that the 10la Air Refieling Wing of the 
1 Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 

44 See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d ed. 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural law of war." See note 45, below. 
45 Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8, 1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall confonn in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch. 1041,70A Stat. 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 
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Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force from retiring more than 12 KC- 135E during FY 
2 0 0 4 . ~ ~  Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC- 135E aircraft of the Air Force in fiscal year 2 0 0 5 . ' ~ ~  1t 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC-135E, but also C-130E and C - I ~ O H . ~ '  

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also have statutory authority. Whether the direction to retire those aircraft 
contained in the statute resulting from the Base Closure Act recommendations or the 
prohibition against retiring those aircraft contained in the National Defense Authorization 
Act would control is a matter of debate.49 Nonetheless, since the Base Closure Act does 
not grant the Commission the authority to retire aircraft, and the Department of Defense 
does not require the authority of the Base Closure Act to retire aircraft in the absence of a 
statutory prohibition, the Commission should ensure that all references to retiring certain 

46 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle 
D, 5 134, 1 17 Stat. 1392 (Nov. 23,2003). 
47 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div. 
A, Title I, Subtitle D, Ej 131, 118 Stat. 181 1 (Oct. 28,2004). 
'* See Senate 1043, 109' Cong., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, 4 132 ('The Secretary of the Air Force may not 
retire any KC-135E aircraft of the Air Force in fiscal year 2006") and 4 135 ("The Secretary of the Air 
Force may not retire any C- 130EM tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
49 See Congressional Research Senice Memorandum, Base Realignment and Closure of National Guard 
Facilities: Auulication of 10 USC 6 18238 and 32 USC 6104(c), Flynn, AaronM. (July 6,2005). 
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types of aircraft are deleted fiom the Commission's recommendations in order to avoid a 
potential conflict of laws. 

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to tbat of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC- 135R aircraft of the 107'~ 
Air Refueling Wing (ANG) to the 101 Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire complement of aircraft 
fiom a unit of the New York Air Guard, the 1 07Ih Air Refueling Wing, to a unit of the 
Maine Air Guard, the 10 lS' Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of another.50 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 

50 See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "transfer four C-130H aircraft" to the 1 ~ 9 ~  Airlift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the 
movement of four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisviile, 
Kentucky. 
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Guard of a particular state or t e r ~ i t o r ~ , ~ '  the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

Conclusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

= the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

w 
the use of the Base Closure Act to retire aircraft whose retirement has been 

barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or temtory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation fiom the force-structure 
report or the final selection criteria set out in the Base Closure ~ c t . ' ~  

Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircrafi acquired through congressional add (June 30,2005) 
(Enclosure 4). 
SZ The final selection criteria are: 

(a) Final selection criteria. The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and future mission capabilities and the impact on operational 

readiness of the total force of the Department of Defense, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and tmain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 

(3) The ability to accommodate contingency, mobilization, surge, and future totai 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on e~isting communities in the vicinity of military 
installations. 

(3) The ability of the infkastructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection @) in the making of recommendations 
for the closure or realignment of military installations. 

(e) Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment fkom the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

(f) Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the force-structure plan and infrastrucmre 
inventory referred to in section 2912, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, 5 2913. 
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the force-shucture plan and the final selection criteria, or whether there is a substantial 
deviation &om the force-structure plan or the final selection criteria. 

Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to strike the 
recommendation from the list. 

Author: Dan Cowhig, Deputy General ~ o u n s e l w  /Y& 6 
Approved: David ~ a g u e ,  ~enera l  Counsel q? /y-dlg 
4 Enclosures 
1. Letter from DoD Office of General Counsel (OGC) to Commission Chairman Principi 
(with email request for information (RFI)) (June 24,2005). 
2. Letter from DoD OGC to Commission Deputy General Counsel Cowhig (with ernail 
RFI) (July 5,2005). 
3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: BI-0068 (June 16,2005). 
4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 
through congressional add (June 30,2005). 
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DEPARTMENTOFDEFENSE 
OFFICE OF GENERAL COUNSEL 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301 - 1600 

June 24,2005 

The Honorable Anthony J. Principi 
Chairman 
Defense Base Closure and Realignment Commission 
252 1 South Clark Street, Suite 600 
Arlington, Virginia 22202-3920 

Dear Chairman Principi: 

The Department of Defense is pleased to respond to Commission inquiries concerning the 
2005 Base Realignment and Closure (BRAC) recommendations. The Deputy General Counsel 
of the Commission, Mr. Dan Cowhig, by e-mail dated June 10,2005, requested detailed legal 
analyses regarding the authority of the Department of Defense to make and implement certain 
recommendations affecting the Air National Guard. Mr. Cowhig also requested a description of 
any consultation or coordination that may have occurred between the Department of Defense and 
the Governors and Adjutants General regarding the proposed realignments of Air National Guard 
units. Information regarding Air Force consultation with Governors and Adjutants General is 
being provided under separate cover; you may expect to receive that information in the next few 
days. 

The remaining four questions requested a series of legal opinions addressing the 
Department's authority to make and implement the recommendations forwarded to the 
Commission conceming Air National Guard units and equipment. We recently received word 
h m  the Department of Justice that on May 23,2005, you requested similar legal advice fmm 
the Attorney General. In keeping with its common practice, the Offlice of Legal Counsel (OLC) 
has asked us to provide our views concerning these issues, and we will do so soon. As a 
consequence, we believe it would be premature and inappropriate for the Department to provide 
its views on these issues to the Commission in advance of OLC's opinion for the Commission. 

I certify that the information contained herein is accurate and complete to the best'of my 
knowledge and belief. If you have any questions concerning this response, please feel free to 
contact me at 703-693-4842 or nicole.bayert@osd.pentagon.mil. 

.. .-+. ...-.. . 
4 -  . G:.. ..i-.--....-- -. 
NLI~ D. Bayert . 

Associate General Counsel 
Environment & Installations 

ENCLOSURE 1 n 
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Cowhig, Dan, CIV, WSO-BRAC 

From: RSS dd - WSO BRAC Clearinghouse 
w 

Sent: Friday, June 24. 2005 9:06 AM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Flood, Glenn, CIV, OASD-PA; Hoggard, Jack, CTR, WSO-OSD-DST JCSG 
Subject: OSD BRAC Clearing House Tasker C0285 ANG realignments in conflict with USC law 

Attachments: BRAC Subpoena.pdf 

Attached is the updated response to your inquiry, OSD Clearinghouse Tasker C0285 (PDF file is provided). 

BRAC 
~bpoena.pdf (136 KI 

OSD BRAC Clearinghouse 

-----Original Message---- 
From: Cowhig, Dan, CN, WSO-BRAC 
Sent: Friday, June 17, 2005 10:57 AM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CN, WSO-BRAC; Meyer, Robert, m, OSD-ATL 
Subj- RE: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC law 

- 
Thank you. The memorandum indicates that a further response is pending. Please keep the tasker open until the 
answer is complete. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www. brac.crov 

From: RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 17, 2005 fO:18 AM 
To: Cowhig, Dan, CN, WSO-BRAC 
Cc: Sillin, Nathaniel, UV, WSO-BRAC; Cook, Robert, CN, WSO-BRAC 
Subjeck FW: OSD BRAC Clearing House T&er #COZBS ANG realignments in conflict with USC law 

Attached is the response to your inquiry, OSD Clearinghouse Tasker # C0285. 
(PDF file is provided.) 

OSD BRAC Clearinghouse 

Subject: RE: OSD BRAC Clearing House Tasker #0285 ANG realignments in conflict with USC law 

1 
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Attached is the answer to subject tasker. << File: BI-0056,CT0285, Dan Cowhig, 16 Jun O5.pdf >> 

-----Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 10, 2005 5:09 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Hague, David, CN, WSO-BRAC; Meyer, Robert, CIR, OSD-ATL 
Subject. BRAC Commission RFI 

Clearinghouse - 
Please respond to the following: 

The Governors and Adjutants General of various states have indicated they believe some or all of the 
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238 
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their 
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed 
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard. 
Please include an analysis of the underlying issues of the division of powers between the state and Federal 
governments. The analysis should specifically address whether and why the proposed realignments would or 
would not violate existing law. 

The Governors and Adjutants General of various states have indicated that in their view the Department of 
Defense did not adequately consult or coordinate with the Governors and Adjutants General regarding the 
impact of the proposed realignments of Air National Guard units recommended by the Department of Defense 
on their homeland security missions. Please describe in detail the consultation or coordination that occurred 
between the Department of Defense and the Governors and Adjutants General regarding the proposed 
realignments of Air National Guard units. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to relocate specified aircraft from one state's Air National Guard to the Air National 
Guard of another state fall outside the scope of authority established by the Defense Base Closure and 
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a 
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another 
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act 
of 1 990, as amended. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority 
established by the Defense Base Closure and Realignment Act of 1990, as amended. Please provide a 
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the 
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe some of the realignments 
of Air National Guard units recommended by the Department of Defense may violate the Constitutional 
separation of powers between the executive and legislative branches of the Federal Government. Some of 
the aircraft the Department of Defense has recommended for removal from specific states were purchased by 
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General 
of various states have suggested that removal of those aircraft from the designated state's militia and the 
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the 
President's power as Commander-in-Chief to contravene Congress' exercise of its power to authorize, equip 
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the 
proposed realignment actions involving the Air National Guard. 

Thank you. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 

2 
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2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhi~@wso.whs.mil ~mailto:dan.cowhi~@wso.whs.mil> 
www. brac.aov 
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DEPARTMENTOFDEFENSE 
OFFICE OF GENERAL COUNSEL 

1 0 0 0  DEFENSE PENTAGON 
WASHINGTON. DC 20301 -1600 

July 5,2005 

Mr. Dan Cowhig 
Deputy General Counsel 
Defense Base Closure and Realignment Commission 
2521 South Clark Street, Suite 600 
Arlington, Virginia 22202-3920 

Dear Mr. Cowhig: 

This letter responds to your e-mail to the BRAC Clearingiiouse, dated June 24,2005. 
You asked for the legal advice the Department of Defense received regarding the authority of the 
Department to make and implement certain recommendations affecting the Air National Guard. 
You also requested copies of any pertinent documents. 

Those involved in developing BRAC recommendations for the Secretary's consideration 
were advised by counsel regarding the authority of the Department of Defense to make and 
implement certain recommendations affecting the Air National Guard. The substance of this 
advice is protected from disclosure by the attorney-client privilege. 

If you have any questions concerning this response, please contact Mrs. Nicole D. Bayert, 
Associate General Counsel for Environment & Installations, at 703-693-4842 or 
nicole. ba~ert@osd.ventagon.mil. 

Sincerely - 9" 
/-2 

Frank R. Jimenez 
Acting Deputy General Counsel 
(Legal Counsel) 

ENCLOSURE 2 I 
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Message 

Cowhig, Dan, CIV, WSO-BRAC 

Page 1 of 1 

w 
From: RSS dd - WSO BRAC Clearinghouse 

Sent: Tuesday, July 05,2005 12:29 PM 
To: Cowhig, Dan, CIV, WSO-BRAC 

Subject: FW: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 
email 

Attachments: Response to Commission request for legal advice on guard signed.pdf 

Attached is the response to your query OSD BRAC Clearinghouse # 041 8, in PDF format. 

OSD BRAC Clearinghouse 

-----Original Message----- 
From: Rice, Ginger, Mrs, OSD-ATL 
Sent: Tuesday, July 05, 2005 12:16 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Yellin, Alex, (IR, OSD-An; Casey, James, ClR, OSD-ATL; Alford, Ralph, OR, OSD-An; Meyer, Robert, CTR, 
OSD-ATL; Buzzell, Brian, CIR, OSD-ATL; Harvey, Marian, CIR, OSD-ATL 
Subject: FW: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 ernail 

Attached is the response to Clearinghouse tasker 418 or 419 - please process appropriately. 

Ginger 6 Rice 
OSD BRAC Office 
(703) 690-61 01 
-----Original Message---- 
From: Bayert, Nicole, Ms, DoD OGC 
Sent: Tuesday, July 05,2005 11:54 AM 
To: Rice, Ginger, Mrs, OSD-ATL 
Cc: Potochney, Peter, Mr, OSD-ATL; Yellin, Alex, CIR, OSD-ATL 
Subject: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 email 

Please ensure attached gets to clearinghouse for appropriate action - including provision to Congress wlin 48 
hours. Thanks. 

Nicole D. Bayert 
Department of Defense 
Associate General Counsel 
(Environment & Installations) 
703-693-4842; fax 693-4507 

CAUTION: This message may contain information protected by the attorney-client, attorney work product, 
deliberative process, or other privilege. Do not disseminate without the approval of the Office of the DoD General 

Counsel. 
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Cowhig, Dan, CIV, WSO-BRAC 

From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Tuesday, July 05,2005 11 :05 AM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Hague, David, CIV, WSO-BRAC; Sillin, Nathaniel, CIV, WSO-BRAC; Meyer, Robert, CTR, 

OSD-ATL; Cirillo, Frank, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC 
Subject: RE: OSD BRAC Clearinghouse Tasker #418 - BRAC Commission RFI 

Clearinghouse - 

Request update on status of RFI. No response to date. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.rnil 
www. brac.aov 

Fmm: RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 24, 2005 5:11 PM 
To: Alford, Ralph, CTR, OSD-ATL, Yellin, Alex, CIR, OSD-ATL; Buzzell, Brian, CTR, OSDATL; Casey, James, ClX, OSDATL; Meyer, 

Robert, CIR, OSD-ATL 
Cc: Cowhig, Dan, CIV, WSO-BRAC' 
Subject: OSD BRAC Clearinghwse Tasker #W18 - BRAC Commission RR 

Please provide a response to the inquiry below and return to OSD BRAC Clearinghouse NLT noon on Wednesday 29 
June 2005, with the designated signature authority, in PDF format. 

Thank you for your cooperation and timeliness in this matter 

OSD BRAC Clearinghouse 

-----Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 24, 2005 4:47 PM 
TO: RSS dd - WSO BRAC Clearinghouse 
Cc: Hague, David, CN, WSO-BRAC; Sillin, Nathaniel, CN, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL; Cirillo, Frank, CIV, 
WSO-BRAC; cook, Robert, av, WSO-BRAC 
Subject: BRAC Commission RFI 

Clearinghouse - 
Please respond to the following: 

What legal advice did the Department of Defense receive on the questions given below during the formulation of the base 
closure and realignment recommendations? Please provide copies of any pertinent documents. 

The Governors and Adjutants General of various states have indicated they believe some or all of the 
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238 

'w and 32 USC 104, as well as the authority of the various states to raise, maintain and command their 
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed 
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard. 
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Please include an analysis of the underlying issues of the division of powers between the state and Federal 
governments. The analysis should specifically address whether and why the proposed realignments would or 
would not violate existing law. w 
The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to relocate specified aircraft from one state's Air National Guard to the Air National 
Guard of another state fall outside the scope of authority established by the Defense Base Closure and 
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a 
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another 
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act 
of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority 
established by the Defense Base Closure and Realignment Act of 1990, as amended. Please provide a 
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the 
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe some of the realignments 
of Air National Guard units recommended by the Department of Defense may violate the Constitutional 
separation of powers between the executive and legislative branches of the Federal Government. Some of 
the aircraft the Department of Defense has recommended for removal from specific states were purchased by 
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General 
of various states have suggested that removal of those aircraft from the designated state's militia and the 
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the 
President's power as Commander-in-Chief to contravene Congress' exercise of its power to authorize, equip 
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the 
proposed realignment actions involving the Air National Guard. 

If they exist, legal opinions on these matters fall within the ambit of "all information used by the Secretary to prepare the 
recommendations." 

Please expedite your response to this request. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhi~@wso.whs.mil 
www.brac.aov 

From: RSS dd - WSO BRAC Uearinghouse 
Sent: Friday, June 24, 2005 9:06 AM 
To: Cowhig, Dan, CIV, WSO-BRAC 
Cc: Flood, Glenn, CIV, OASD-PA; Hoggard, Jack, CTR, WSO-OSD-DST JCSG 
Subject: OSD BRAC Clearing House Tasker C0285 ANG realignments In conflict with USC law 

Attached is the updated response to your inquiry, OSD Clearinghouse Tasker C0285 (PDF file is provided). 

<< ~ i l e : '  BRAC Subpoena.pdf >> 

OSD BRAC Clearinghouse 
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From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 17,2005 10:57 AM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CN, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL 
Subject: RE: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC law 

Clearinghouse - 

Thank you. The memorandum indicates that a further response is pending. Please keep the tasker open until the 
answer is complete. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhi~@wso.whs.mil 
www.brac.aov 

From: RSS dd - WSO BRAC Clearinghouse 
Sent: Friday, June 17,2005 10:18 AM 
To: Cowhig, Dan. CIV, WSO-BRAC 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CIV, WSGBRAC 
Subject. FW: OSD BRAC Clearing Hwse Tasker KO285 ANG realignments in conflict with USC law 

Attached is the response to your inquiry, OSD Clearinghouse Tasker # C0285. 
(PDF file is provided.) 

OSD BRAC Clearinghouse 

Subject: RE: OSD BRAC Clearing House Tasker #0285 ANG realignments in conflict with USC law 

Attached is the answer to subject tasker. c< File: BI-0056.CT0285. Dan Cowhig. 16 Jun 05.pdf >> 

-----Original Message----- 
From: Cowhig, Dan, CIV, WSO-BRAC 
Sent: Friday, June 10, 2005 5:09 PM 
To: RSS dd - WSO BRAC Clearinghouse 
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Hague, David, CN, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL 
Subject: BRAC Commission RFI 

Clearinghouse - 
Please respond to the following: 

The Governors and Adjutants General of various states have indicated they believe some or all of the 
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238 
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their 
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed 
analysis of application of these statutes to the proposed realignment' actions involving the Air National Guard. 
Please include an analysis of the underlying issues of the division of powers between the state and Federal 
governments. The analysis should specifically address whether and why the proposed realignments would or 

3 
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would not violate existing law. 

The Governors and Adjutants General of various states have indicated that in their view the Department of 
Defense did not adequately consult or coordinate with the Governors and Adjutants General regarding the 
impact of the proposed realignments of Air National Guard units recommended by the Department of Defense 
on their homeland security missions. Please describe in detail the consultation or coordination that occurred 
between the Department of Defense and the Governors and Adjutants General regarding the proposed 
realignments of Air National Guard units. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to relocate specified aircraft from one state's Air National Guard to the Air National 
Guard of another state fall outside the scope of authority established by the Defense Base Closure and 
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a 
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another 
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act 
of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe the Department of 
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority 
established by the Defense Base Closure and Realignment Act of 1990, as amended. Please provide a 
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the 
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended. 

The Governors and Adjutants General of various states have indicated they believe some of the realignments 
of Air National Guard units recommended by the Department of Defense may violate the Constitutional 
separation of powers between the executive and legislative branches of the Federal Government. Some of 
the aircraft the Department of Defense has recommended for removal from specific states were purchased by 
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General 
of various states have suggested that removal of those aircraft from the designated state's militia and the 
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the 
President's power as Commander-in-Chief to contravene Congress' exercise of its power to authorize, equip 
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the 
proposed realignment actions involving the Air National Guard. 

Thank you. 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhia@?wso.whs.mil ~mailto:dan.cowhia@?wso.whs.mil~ 
www. brac.clov 
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Inquiry Response 

Re: BI-006s 

Requester: OSD Clearinghouse 

Question: Identify whether or not the respective Governor consents to each proposed 
realignment or closure impacting an .4ir Guard installation. 

Answer: The Air Forcc has not received consent to the proposed realignments or 
closures fiom any Governors concerning realignment or closure of Air National Guard 
installations in their respective states. There are no letters from any Governor, addressed 
to the Air Force, withholding consent to realipment or closure of Air National Guard 
installations in their respective states. However, there is one letter, (attached) from 
Pennsylvania Governor Rendcll to Secretary Rumsfeid, non-consenting to the Navy 
closure impacting the I 1  l t h  Fighter Wing, Pennsylvania Air National Guard (ANG), at 
Naval .4ir Station Joint Rescrve Base WAS JRB) Willow Grove. 

I certify that the information contained herein is accurate aud complete to the best of my 
knowledge and belief. If you have any questions, feel free to contact me. 

Approved 

>&-1 
DAVID L. JOHANSEN. Lt Col. USAF 
Chief, Base ~ e a l i ~ r n e n t  and ciosure Division 

Wlllow Grove - 
Rendell Itr.pdf ... 

ENCLOSURE 3 0 
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The Honorable Doneid H. Rumsfeld 
Secretary of Defense 
The Pentagon 
1 1 5 5 Defense Pentagon 
Arlington, VA 2030 1 

Dear Secretary Rmsfeld: 

May 26,2005 

The Department of Ddcnse rccsrnrnendatim for the 2005 Base Realignment and 
Closure (BRAC) prow8 included a recommandation to dsactivate the 1 11' Fighter Wing, 
Pennsylvania Air National Guard, Willow M v e  Air Reserve Station. 

I am writing to advise you officially &a& ss Governor of thc Commonwealth of 
Pennsylvania, I do not consent to thc deactivation, rcIacation. or withdrawal of the 1 1 la 
Fighter W i i .  

?ht ftcomrncndtd dcmsctivation of the 11 1" Fighter Wing has not been coordinated 
with me, my Adjutant General, or members of her M. No one in authority in the 
Pennsylvania Air National Guard was consulted or even briefed about this recommended 
action before it was a m o w e d  publicly. 

The recommended &activation of thc 11 I" Fighur Wing appc ars to be the result of a 
seriously flawed pmass that has completely overlmkcd thc important mle of the states with 
regard to their Air NationnI Guiud units. 

Sincerely, 

Edward 0. Rcadcll 
Govmor 

Cc: The Honorable Anthony J. Principi 
The Honorablc Arlen Specter 
The Honorable Rick Santomm 
The Honorable Allyson Schwartz 
The HanwabLc Michael Fitzpaaick 
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Inquiry Response 

Re: 81-0099 - ANG aircraft acquired through congressional add 

Requester: BRAC Comn~ission 

Question: 

Requcst the following information with rcspcct to Air National Guard aircrafi that wcrc 
purchased over the past 20 years with congressional add money. Specifically, we need 
the type aircraft, tail number. location, date received by gaining unit, source of funding 
(FY, appropriation, etc). Please forward this information YLT than 31 Jun 05 as it 
supports a commission event. 

Answer: 

The requested information i s  provided in the attachment (4 pages). This ir~forrnatio~~ was 
provided by the National Ciuard Bureau. 

Approved I . 

DAVID L. J~HANSEN, ~t COI, USAF 
Chief. Base Realigrunent and Closure Division 

ENCLOSURE 4 u 
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ANG New Alrcraff 
Aquisitions Through Congressional Adds 1985-2005 

1 Tvpe Airaaft 1 Unit Received 1 Date Recaived 1 Tail t 1 Total 1 
F-16 Bk 52 160 FW. McEnlire ANGB. SC :595 

1995 
1995 
1995 
1995 
1 995 
'1995 
1995 
1995 
1885 
1995 
1955 
1965 
1995 
1595 
1995 - 

C-2 1 A 
nole. tiistonan shows 4 

acqwred. however only 2 
currenUy m ;nventory 

: 72 AW. Jackson. MS 

XH) kLF SO. Pekrson , CO Dec 86 to Aug 87 88000374 

86000377 2 
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ANG New Aircraft 
AquislUons Through Congr~zsianal Adds f985-2005 

1 T ~ p e  Alrcralt f Unrt Received I Date Received I Tad # ( Total 1 
C-IMH 118 TAW, Nashnlb. TX 

note tiistonan snows :4 FY90 85001051 
to Nsshvilie, but 

ptogramaticatly can only 
accowt for 12 

123 AW. Louisville. KY FY92 91001231 
91001232 
91001233 
91001234 
01 001235 
91001236 
91001237 
91001238 
91C01239 
91001651 
91 OD! 652 
91(;0!653 
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ANG New AIrcrafi 
Aquisitions Through Congressional Adds 1985-2005 

1 Type Ai ra f t  1 Unb Recelved 
1 Dale Receiveo I fail # I Total 1 

153 AW. Cheyenne. FY94-95 92001531 
92001 532 
92001 533 

167 AW. EWVRA Shepherd. WV FY94-95 

note: C.2- are no lor~ger 
in the ANG inventory 147FW Ellington AFB TX 

144F'N. Fresno CA 
186ARVJ. Meridian MS (KEY FIELD) 

182AW. Peoria. IL 
I 11FW. Wilbw Grave NAS PA 

122FW. Ft Wayne. IN 
192FW. Richmmd VA (BYRO FLD) 
131 FM1. St Louis. MO (LAMBERT) 

142FW, Podand OR 
121ARW. R'ienSackw OH 

HH& 176ARW. Kulis ANGB. AK 

note: Historian s h m s  4: 
programmatically shcis 6 

106 RSQ WG, Suffdk. NY 

129 RSQ WG. Moffett Fld, CA 

FY90 
FY90 
FY90 
FMO 
FY90 
FY90 
FMO 
FMO 
FY90 
FY90 
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ANG New Aircrafi 
Aqufsitlons Through Congresslond Adds 1985-2005 

I TW Aircraft 1 Unit Received I Dale Received 1 Tail # I Total ] 
C.260 187 FW, Dannefly Fld. AL 

note: Historian shows 14, 
P f ~ r a m m a t ~ c i l l y  shows 11 

147FW. Ellington, TX 
141 ARW. Fairchild. WA 

144 FW. Fresno. CA 
125 FW, Jacksonville, FL 
186 ARW. Meridian, MS 
150 FW. Kiland, NM 

: 09 ALF WG, Scheneclady. NY 
115 FW, Truax WI 

162 FW. Tucson. AZ 

G38A 201 ALF SQ. Andrews AFB, MD 

C-130J 175 WGH WG, Baltimore. MD 

146 ALF WG. Channel Islands. CA 

EC-I 305 

TOTAL AIRCRAF T :  

143 ALF WG. QUMS~I State. RI 

193 SOP WG, Hamsbug. PA 
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The Honorable Alherto I?. Gonzales 
Attorney General of the United States 
US. Department of Jastice 
950 Pennsylvania Ave., N.W. 
Washington, D.C. 20530-0001 

Dear Attorney General Gonzales: 

As Chairman of the Base Closure and Reaiignrnent Commission I request your 
opinion regarding the legal authority of the Secretary of Defense to effect changes to 
National Guard and Air National Guard units and installations. The Commission is 
severely constrained in formulating its recommendations to the President as to which 
militaty installations should be closed or realigned without a clear understanding of the 
Secretary's authority. 

Title 10, United State Cod$, Section 18238 and Title 32, United States Code, 
Section 104 (c) require permission of the governors of the states in which National 
Guard and Air National Guard units and installations are located before they m a y  be 
"changed" or "relocated or withdrawn." I am not aware of any authority that clearly 
indicates contrariwise. 

I ask for your opinion on this issue: does the Federal government, acting through 
tne Defense Base Closure and Reaiignrnent Act of 1990, as amended, possgss the 
authority to carry out the proposed realignments and closures of Army National Guard 
ano Air National Guard installations in the absence of a consultative process with the 
governors of the various states? If not, what meascres would be necessary to satisfy 
the constrttation requirement? 

We need to know whether the National Guard and Air National Guard units and 
installations that the Secretary has recommended be closed or realigned will, if the 
Commission concurs with those recommendations, be closed or realigned within the 
stabtory time fimits. Will the litigation being contemplated by various state attornsys 
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general: or other intervening legal proceedings, delay the process or abort it 
completely? 

in order that we might fulfill our duty under the Defense Base Closure and 
Realignment Act of 1990, as amended, we must test the recommendations of the 
Secretary of Defense against the selection criteria and force-structure plan that he used 
in developing his iist of military installations to be closed or raaligned. Upon determinifig 
that the Secretary deviated substantially from the selection criteria and force-structure 
plan we can remove installations from his list. After making the same determination and 
meeting other statutory requirements we can add installations to his iist. We are also 
authorized to make other changes to the list, such as privatization-in-place, as 
alternatives to actions proposed by the Secretary. 

lVhile all installations must be evaluated independently, many declsiorls thai the 
Commission must make are interrelated. The process is involved and complex. Timely 
action is critical for the expected mifitay value on which the closure or realignment is 
based to be realized. The legal opinion I have requested of you will provide the 
Commission the reasonable certainty needed to make informed decisions regarding not 
only the National Guard and Air National Guard installations being considered for 
closure or realignment, but also the rnany other installations cffected by those 
decisions. .- , 
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Highlights of GAO-03-723, a report to the 
Secretary of Defense 

Why GAO Did This Study 
While four previous base closure 
rounds have afforded the 
Department of Defense (DOD) the 
opportunity to divest itself of 
unneeded property, it has, at the 
same time, retained more than 
350,000 acres and nearly 20 million 
square feet of facilities on enclaves 
at closed or realigned bases for use 
by the reserve components. In view 
of the upcoming 2005 base closure 
round, GAO undertook this review 
to ascertain if opportunities exist 
to improve the decision-making 
processes used to establish reserve 
enclaves. Specifically, GAO 
determined to what extent 
(1) specific infrastructure needs 
for reserve enclaves were identified 
as part of base realignment and 
closure decision making and 
(2) estimated costs to operate and 
maintain enclaves were considered 
in deriving net estimated savings 
for realigning or closing bases. 

A s  part of the new base 

MILITARY BASE CLOSURES 

Better Planning Needed for Future 
Reserve Enclaves 

What GAO Found 
The specific infrastructure needed for many DOD reserve enclaves created 
under the previous base realignment and closure process was generally not 
identified until after a defense base closure commission had rendered its 
recommendations. While the Army generally decided it wanted much of the 
available training land for its enclaves before the time of the commission's 
decision making during the 1995 closure round, time constraints precluded 
the Army from fully identifying specific training acreages and facilities until 
later. Subsequently, in some instances the Army created enclaves that were 
nearly as large as the bases that were being closed. In contrast, the 
infrastructure needed for Air Force reserve enclaves was more defined 
during the decision-making process. Moreover, DOD's enclave-planning 
processes generally did not include a cross-service analysis of military 
activities that may have benefited by their inclusion in a nearby enclave. 

The Army did not include estimated costs to operate and maintain its reserve 
enclaves in deriving net estimated base realignment or closure savings 
during the decisionmaking process, but the Air Force apparently did so in 
forming its enclaves. GAO's analysis showed that the Army overestimated 
savings and underestimated the time required to recoup initial investment 
costs to either realign or close those bases with proposed enclaves. 
However, these original cost omissions have not materially affected DOD's 
recent estimate of $6.6 billion in annual recurring savings from the previous 
closure rounds because the Army subsequently updated its estimates in its 
budget submissions to reflect expected enclave costs. 

Major Reserve Component Enclaves Created under Previous BRAC Rounds 

realignment and closure round 
scheduled for 2005, GAO is 
recommending that the Secretary 
of Defense provide the Defense 
Base Closure and Realignment 
Commission with data that dearly 
specify the (1) infrastructure 
needed for any proposed reserve 
enclaves and (2) estimated costs 
to operate and maintain 
such enclaves. 

In commenting on a draft of this 
report, DOD agreed with the 
recommendations. 

www.gao.gov/cgi-binlgetrp13GAO-03-723. 

Fort Idantnun C ~ D  PJ 

Fort D,I N J 

Fort Pbwn V V ~  

Fon H w r  bswm AII H t w r o  RSC 

L l ~ l n  C X ~  IoJ 
For1 Cna'lro Ark 

hhrch Ar Resew 
Base -Id 

Fan MCClellno A13 

HOWSU~U AI Rerern B ~ S C  

FIP 
Army Atsarra . 
Army NetaMl Guard 
A,! Fom RC~CNO . 

-"Cr 000 

To view the full product, including the scope 
and methodology, click on the link above. 

w 
For more ~nformat~on, contact Barry Holman 
at (202) 512-8412 or holmanb@gao.gov. 

United States General Accounting Office 

DCN: 11626



Contents 

Letter 1 

Results in Brief 2 
Background 4 
Infrastructure Needs of Many Enclaves Not Identified Until after 

BRAC Decision Making 8 
Many Initial Base Savings Estimates Did Not Account for Projected 

Enclave Costs 17 
Conclusions 20 
Recomnwndations for Executive Action 20 
Agency Comments 21 
Scope and Methodology 21 

Appendix I General Description of Major Reserve 
Component Enclaves (Pre-BRAG and Post-BRAC) 24 

Appendix I1 Reserve Enclaves Created under Previous BRAC 
Rounds 26 

Appendix 111 Comments from the Department of Defense 27 

Appendix IV GAO Contact and Staff Acknowledgments 29 

Tables 
Table 1: DOD Pre-RRAC and Post BRAC Base Acreage and 

Facilities for Bases Where Major Reserve Enclaves 
Were Created 11 

Table 2: Estimated Annual Costs to Operate and Maintain Selected 
Army Reserve Enclaves 18 

Table 3: Comparison of Estimated Annual Recurring Savings and 
Payback Periods for Selected Bases with Reserve Enclaves 18 

Page i GAO-03-723 Military Base Closures 

DCN: 11626



Figures 

Figure 1: Major Reserve Component Enclaves Created under 
Previous BRAC Rounds 

Figure 2: Property Layout of the Former March Air Force Base 
Figure 3: Naky Compound at March Air Reserve Base 

Abbreviations 

BRAC base realignment and closure 
COBRA Cost of Base Realignment Actions 

This is a work of the U.S. Government and is not subject to copyright protection in the 
United States. It may be reproduced and distributed in its entirety without further 
permission from GAO. It may contain copyrighted graphics, images or other materials. 
Permission from the copyright holder may be necessary should you wish to reproduce 
copyrighted materials separately from GAO's product. 

Page ii 

w 
GAO-03-723 Military Base Closures 

DCN: 11626



United States General Accounting Office 
Washington, DC 20548 

June 27,2003 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 

Dear Mr. Secretary: 

Since 1988, the Department of Defense (DOD) has undergone four rounds 
of base realignments and closures and has reportedly reduced its base 
infrastructure by about 20 percent, saving billions of dollars in the process. 
While the closure process has afforded DOD the opportunity to divest 
itself of property it no longer needed' to meet its national security 
requirements, it has, at the same time, retained more than 350,000 acres of 
land and nearly 20 million square feet of facilities, typically referred to as 
enclaves,' on closed or realigned bases for use by the reserve components. 
Most of the larger enclaves were established during the 1995 round of base 
closures and are now managed by either the Army National Guard or Army 
Reserve rather than the active component. 

We prepared this report under our basic legislative responsibilities as 
authorized by 31 U.S.C. 4 717 and are providing it to you because of 
your responsibilities in the upcoming base closure round authorized for 
2005." view of this round, we undertook this review to ascertain if 
opportunities exist to improve the planning and decision-making 
processes that were used to establish reserve enclaves in the previous 
closure rounds. Specifically, our objectives were to determine to what 
extent (1) specific infrastructure needs (e.g., needs for acreage and 
facilities) for reserve enclaves were identified as part of base realignment 
and closure decision making in previous closure rounds and (2) estimated 

' DOD reported that, as of December 2002, it had disposed of about 272,000 acres 
(53 percent) of an approximately 51 1,000 acres that it had identified during the previous 
base closure rounds as unneeded and being made available to others for reuse. 

See Defense Base Closure and Realignment Commission, 1995 Report to th,e President 
(Washington D.C.: July 1, 1995), B2. An enclave is "a section of a military installation that 
remains intact from that part which is closed or realigned and which will continue with its 
current role and functions subject to specific modifications." 

A single round of base realignments and closures in 2005 was authorized with the passage 
of the National Defense Authorization Act for Fiscal Year 2002. 
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costs to operate and maintain enclaves were considered in deriving the net 
estimated savings for realigning or closing bases. 

In performing our work, we focused our attention on the processes used 
by the department to define infrastructure needs for major4 reserve 
enclaves for the Army in the 1995 round and for the Air Force in the earlier 
rounds. We did not validate the need for any of the department's enclaves 
nor the specific infrastructure needs for those enclaves. Of the 10 major 
reserve enclaves created during the previous closure rounds, 7 are within 
the Army and 3 are within the Air Force. Neither the Navy nor the Marines 
have formed a major enclave (see app. I for a brief description of DOD's 
major reserve component enclaves). We visited five major Army 
.enclaves-Fort Hunter Liggett, California; Fort Chaffee, Arkansas; 
Fort Pickett, Virginia; Fort McClellan, Alabama; and Fort Indiantown Gap, 
Pennsylvania-that were created during the 1995 closure round and 
account for nearly 90 percent, or more than 310,000 acres, of DOD's total 
major reserve component enclave acreage. We also visited two of three 
major Air Force enclaves at Grissom Air Reserve Base in Indiana (a 1991 
round action) and March Air Reserve Base in California (a 1993 round 
action). We also visited a smaller Air Force enclave at Rickenbacker Air 
National Guard Base in Ohio (a 1991 round action) to gain a perspective 
on Air Guard enclave formation processes. Our review efforts were 
constrained by the limited availability of officials (owing to the passage of 
time) who had participated in previous rounds of base closure 
decision making and the general lack of planning documentation 
regarding enclave infrastructure needs and estimated costs. 

Results in Brief The specific infrastructure needed for many reserve enclaves was 
generally not identified until after the base closure and realignment 
commission for a closure round had rendered its recommendations. 
According to Amy officials, while the Army had generally decided it 
wanted much of the available training land for its enclaves priot to 
completion of commission decision making during the 1995 round, time 
constraints precluded the Army from fully identifying specific training 
acreages and facility needs until after the commission made its 
recommendations. Consequently, while some of the commission's 

For the purpose of this report, we defined "majorn as exceeding 500 acres. The amount of 
acreage has no bearing on the relative importance of the missions being performed at these 
or other enclave locations. 
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recommendation language5 for the 1995 closure round suggested that 
many Army reserve enclaves would be small, it was nevertheless 
sufficiently general to allow, in practice, the Army wide flexibility in 
creating such enclaves. Subsequently, the Army created several enclaves 
that were nearly as large as the closing bases on which they were located. 
In contrast, the infrastructure needed for Air Force enclaves was more 
defmed during the decision-making process and subsequent commission 
recommendations were more specific than those provided for the Amy. 
Moreover, the department's enclave-planning processes generally did not 
include a cross-service analysis of the needs of military activities or 
organizations near the enclaves that may have benefited by inclusion in 
them. Without more complete data regarding the extent of needed enclave 
infrastructure and cross-service needs-important considerations in the 
decision-making process, the risk continues that a future base closure 
commission will not have sufficient information to make informed 
judgments on the establishment of proposed enclaves, including informed 
decisions on the facility needs of these enclaves, decisions that can affect 
expected closure costs and savings. Nor can the department be assured 
that it is taking advantage of opportunities to achieve operational, 
economic, and security benefits-such as enhanced readiness, savings, 
and enhanced force protection-that cross-servicing can provide. 
However, the department recently issued guidance for the upcoming base 
closure round that addresses the potential benefits of considering cross- 
service needs in its infrastructure analyses. 

Although the Army did not include estimated costs to operate and 
maintain most of its major reserve enclaves in deriving net estimated base 
savings during the decision-making process, the Air Force apparently did 
so  in forming its enclaves. The Army Audit Agency reported in 1997" that 
about $28 million in estimated annual costs to operate and maintain four 
of the Army's major enclaves were not considered in the bases' savings 
calculations as part of the 1995 closure round. Our analysis showed that 
the omission of these costs had a significant impact on the estimated 

k e e  Defense Base Closure and Realignment Commission, 1995 Report. The report 
recommendation language generally provided that the Army bases be "closed, except that 
minimum essential ranges, facilities, and training areas" be retained for reserve component 
use. 

"3  Army Audit Agency, Base Realignment and &sure: 1995 Savings Estimates, 
Audit Report AA97-225 (Washington, D.C.: July 31,1997). 
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savings and payback periodsi-important considerations in the 
realignment and closure decision-making process-for several of these 
bases. In particular, the estimated savings were overstated and the 
estimated payback periods were understated for those specific bases. For 
example, if expected enclave costs would have been considered at one 
Army location, the annual recurring savings estimate for the base would 
have been reduced by over 50 percent. However, these original cost 
omissions have not materially affected the department's recent estimate of 
$6.6 billion in annual recurring savings from the previous closure rounds 
because the Army has subsequently updated its savings estimates to 
reflect expected enclave costs. On the other hand, Air Force officials 
told us that it had considered expected costs to operate and maintain its 
proposed reserve enclaves in deriving its base closure savings estimates." 
We were unable to verify this point, however, because of the passage of 
time and lack of available supporting documentation. In the absence of 
more complete data regarding cost and net savings estimates, a base 
closure commission may be placed in the position of recommending 
realignment or closure actions without sufficient information on the 
financial implications of those proposed actions. w 
We are making recommendations that are intended to ensure that data 
provided to the Defense Base Closure and Realignment Comnlission for 
2005 round actions clearly specify enclave needs and costs to operate and 
maintain any proposed enclaves. In commenting on a draft of this report, 
DOD concurred with our recommendations. 

Background To enable DOD to more readily close unneeded bases and realign others 
to meet its national security requirements, the Congress enacted base 
realignment and closure (BRAC) legislation that instituted base closure 
rounds in 1988,1991,1993, and 1995. A special commission established for 
the 1988 round made recommendations to the Committees on Armed 
Services of the Senate and House of Representatives. For the remaining 
rounds, special BRAC commissions were set up to recommend specific 
base realignments and closures to the President, who in turn sent the 

' A payback period is the time required for cumulative estimated savings to exceed the 
cumulative estimated costs incurred as a result of implementing BRAC actions. 

% exception is the commission-recommended enclave on the former Homestead 
Air Force Base; DOD did not submit this as a recommendation to the commission and 
therefore had not considered any costs related to this action in its submission. 
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commissions' recommendations with his approval to the Congress. The 
four commissions generated nearly 500 recommendations-on 97 major 
base closures and hundreds of realignments and smaller closures. 

As a result of the BRAC process, DOD has reported that it reduced its 
infrastructureR by about 20 percent; has transferred over half of the 
approximately 51 1,000 acres of unneeded property to other federal and 
nonfederal users and continues work on transferring the remainder; and 
generated about $16.7 billion in estimated savings through fscal year 
2001, with an estimated $6.6 billion in annual recurring savings expected 
thereafter.'' We and others who have conducted reviews of BRAC savings 
have found that the DOD's savings are substantial, although imprecise, 
and should be viewed as rough approximations of the likely savings." 
Under the property disposal process, unneeded DOD BRAC property is 
initially made available to other federal agencies for their use. After 
the federal screening process has taken place, remaining property is 
generally provided to state and local governments for public benefit and 
economic development purposes. In other cases, DOD has publicly sold its 
unneeded property. 

Under the decision-making processes during the last 3 BRAC rounds, 
DOD assessed its bases or activities for closure or realignment using 
an established set of eight criteria covering a broad range of military, 
fiscal, environmental, and other considerations. DOD subsequently 
forwarded its recommended list of proposed realignments and closures 
to the BRAC Commission for its consideration in recommending specific 

'The BRAC legislation-the Defense Authorization Amendments and Base Realignment 
Act (P.L.100-526, as amended) for the 1988 round and the Defense Base Closure and 
Realignment Act of 1990 (P.L 101-510, as amended) for the 1991, 1993, and 1995 rounds-- 
was applicable to military installations in the 50 states, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, the US. Virgin Islands, American Samoa, and any 
other commonwealth, territory, or possession of the United States. 
10 See U.S. General Accounting Office, Military Base Closures: Progress in 
Completing Actions from Previous Realignments and Closures, GAO-02-43 
(Washington, D.C.: Apr. 5,2002). 

" See GAO-02433 and US. General Accounting Office, Military Base Closu~es: DOD's 
Updated Net Savings Estimate Remains Substantial, GAO-01-971 (Washington D.C.: 
July 31,2001); Congressional Budget Office, Review of the Report of the Depal-tment of 
Defense on Base &alignment and Closure (Washington D.C.: July 1,1998); Department 
of Defense, Office of the Inspector General, Awlit Report: Cost and Savings for 1993 
Defense Realignments and Closures, Report No. 98-130 (Washington D.C. May 6, 1998); 
and US. Army Audit Agency, Base Realignment and Closure: 1995. 
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realignments and closure actions. Although military value considerations 
such as  mission requirements and impact on operational readiness were 
critical evaluation factors, potential costs and savings, along with 
estimated payback periods associated with proposed closure or 
realignment actions were also important factors in the assessment 
process. To assist with the financial aspects of proposed actions, DOD 
and the BRAC Commissions used a quantitative analytical model, 
frequently referred to as the Cost of Base Realignment Actions (COBRA), 
to provide decision makers with a relative assessment of the potential 
costs, estimated savings, and payback periods of proposed alternative 
realignment or closure actions. Although the COBRA model was not 
designed to produce budgetquality financial data, it was useful in 
providing a relative financial comparison among potential alternative 
proposed base actions. DOD generally provided improved financial data 
for each of the services in its annual BRAC budget submission to the 
Congress following a BRAC Commission's  recommendation^.'^ 

The four previous BRAC Commissions recommended 27 actions in 
which either a reserve enclave or sinular reserve presence was to be 
formed at a base that was to be realigned or closed (see app. 11). In many 
instances, these actions were relatively minor in that they involved only 
several acres, but in other cases the actions involved creating enclaves 
with large acreages and millions of square feet of facilities under reserve 
component management to conduct training for not only the reserve 
component but also the active component as well. Figure 1 shows the 
locations of DOD's 10 major (i.e., sites exceeding 500 acres) reserve 
component enclaves established under the previous BRAC rounds. 

IL An exception to this involves the Air Force, which did not routinely update its savings 
estimates from the COBRA model as part of BRAC decision making. 
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Figure 1: Major Reserve Component Enclaves Created under Previous ~ R m o u n d s  
-- ~ 

Fort Devens, Mass. 

Fort lndiantown Gap. Pa. 

Fort Dix. N.J. 

Fort Picken. Va. 

Fort Hunter Grissorn Air Reserve Base. 
Liggett. Calif. Ind. 

Fort Chaffee. Ark. 
March Atr Reserve 
Base. Calif 

Fort McClellan. Ala. 

Homestead Air Reserve Base 

4rmy Reserve Fla. 
4rrny National Guard t 
4ir Force Reserve 

Source: DOD 

As shown in figure 1, the Army has 7 enclave  locations; all of these  
enclaves, with the exception of Fort Devens (a 1991 round action), 
were created during the 1995 round. The Air Force has the remaining 
3 enclaves: Air Reserve-Grissom Air Reserve Base (a 1991 round action); 
Homestead Air Reserve Base (a 1993 round action); and March Air Reserve 
Base (a 1993 round action). Neither the Navy nor the Marines created any 
major enclaves.13 

I3 We have excluded any joint reserve bases established by a BRAC Commission, such as 
the Navy-managed Joint Reserve Base-Ft. Worth in Texas, because they do not conform to 
the definition of an enclave as previously defined. 
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Infrastructure ~~~d~ Many of DOD's specific enclave infrastructure needs were not identified 
until after the commission for a BRAC round held its deliberations and 

of Many Enclaves had rendered its recommendations. Although the Army's enclave planning 

Not Identified Until process-particularly for the 1995 BRAC round-began before the 
issuance of commission  recommendation^,'^ specificity of needed 

after BRAC infrastructure was not defined until after the recommendations were 

Decision Making finalized. The subsequent size of several of these enclaves was much 
greater than seemingly reflected in commission recommendations that 
called for minimum essential facilities and land for reserve use. On the 
other hand, the Air Force's planning process was reportedly further along 
and enclave needs were better defined at the time the commission made 
its recommendations. In addition, DOD's enclave-planning processes 
generally did not include a cross-servicelhalysis of the needs of military 
activities or activities in the vicinity of a realigning or closing base with 
a proposed enclave. As a result, the commission often held deliberations 
without the benefit of some critical information, such as the extent of the 
enclave infrastructure needed to support training and potential 
opportunities to achieve benefits by collocating nearby reserve 
components on enclave property. Wv 

--  - 

Army Enclave While the Army's enclave planning process for the 1995 round began 
Infrastructure Needs Not previous to completion of the BRAC Commission's deliberations, specific 

As Well Defined ~h~~~ enclave infrastructure needs were not identified until after conuliission 

of the Air Force during recommendations had been issued on July 1, 1995. Army officials told us 
that it was recognized early in the process that the Army wanted to retain 

BRAC Decision Making the majority of existing training land at some of its bases slated for closure 
or realignment that also served as reserve conlponent maneuver training 
locations, but time constraints precluded the Army from fully identifying 
specific enclave needs before the commission completed decision-making. 
According to a 1999 DOD report on the effect of base closures on future 
mobilization options, the retention of much of the Atmy maneuver training 
acreage at the enclave locations served not only to meet current training 
needs but also could serve, if necessary, as  future maneuver bases with 
new construction or renovation of existing facilities for an increased force 

l4 This advance planning was based on the recommendations for an enclave having already 
been included in the recommendations of the Secretary of Defense, which were forwarded 
to the BRAC Commission for its review. 
1s Various service component (both active and reserve) units travel to and conduct training 
at many reserve enclaves. 
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structure." In testimony before the commission, the Army had indicated 
that much of the training land should be retained, but the Army was less 
specific on the size and facility needs (i.e., in total square footage) for 
the enclaves. Most facility needs fall within the enclaves' primary 
infrastructure (or cantonment area)I7 necessary to operate and maintain 
the enclaves. 

The Army formed an officer-level committee-  "Council of Colonels"- 
that reviewed reserve component enclave proposals but did not approve 
them for higher-level reviews until July 7, 1995--about 1 week after the 
BRAC Commission had issued its recommendations. Following the 
Council of Colonels' approval, a General Officer Steering Committee 
worked with the Amy reserve components to refine the infrastructure 
needs for the enclaves, needs that the steering committee approved 
(except for Fort Hunter Liggett18) in October 1995--more than 3 months 
following the 1995 BRAC Commission's recommendations. 

Although Army approval for most of its enclaves' infrastructure needs 
occurred in late 1995, the number of acres and facilities for some 
installations changed as various implementation plans took effect to 
establish the enclaves. Changes occurred as a result of Army decisions and 
community reuse plans for property disposed of by the department, as 
illustrated in the following examples. 

At Fort Hunter Liggett, the number of facilities to be retained in the 
enclave increased over time based on an Army decision to retain some of 
the family housing (40 units); morale, welfare, and recreation facilities 
(9 facilities) and other training-related facilities (3 barracks and 
2 classrooms) that had originally been excluded from the enclave. 
At Fort McClellan, the expected cantonment area decreased considerably 
from an initial proposal of about 10,000 acres (excluding about 22,200 
training-range acres) to about 286 acres in response to concerns raised by 
the local community. 

I G  Office of the Deputy Under Secretary of Defense (Installations), Report on the Effect of 

Base Closums on 1J~tu.m Mobilization Options (Washington D.C.: Nov. 10, 1999). 
l i  A cantonment area is that part of a base containing the majority of the facilities and most 
areas that are not part of the training areas. 
LR The infrastructure needs for the Fort Hunter Liggett enclave were not approved until 
November 1997. 
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The Air Force's enclave infrastructure needs were reportedly more defined 
than those of the Army at the time of commission deliberation and 
decision making. Air Force officials told us that the base evaluation 
process for the 1991 and 1993 rounds-the rounds when the Air Force's 
major reserve enclaves were created-included a detailed analysis of 
the infrastructure needed for the enclaves, including enclave size, 
identification of required facilities, and expected costs to operate and 
maintain its proposed enclaves prior to con~mission consideration of its 
proposals. These officials did note that some revisions in the sizing of the 
enclaves and associated enclave boundaries were minor and have 
occurred over time as plans were further defined, but stated that these 
changes did not materially affect enclave costs. Although docun~entation 
on the initial plans was not available (due to the passage of time), we were 
able to document some enclave revisions made after the issuance of the 
BRAC Commissions' recommendations as follows: 

At March Air Reserve Base, the Air Force made at least 3 sets of revisions 
to its enclave size which now encompasses 2,359 acres. These revisions 
were relatively minor in scope, such as one revision that expanded the 
boundaries by about 38 acres to provide a clear zone for flight operations. 

I' 
At Grissom Air Reserve Base, the Air Force has made one revision-an 
exchange of about 70 acres with the local redevelopment authority1"-to 
its enclave configuration, which now encompasses 1,380 acres. In 
addition, base officials are negotiating with the redevelopment authority 
for acquisition of a small parcel to improve force protection at the 
enclave's main gate. 
At Rickenbacker Air National Guard Base, the Guard made several 
revisions prior to reaching its current 168-acre enclave, including 
the transfer of 3.5 acres of unneeded property to the local redevelopment 
authority after the Guard relocated its fuel tanks for force protection 
reasons. 

The degree of specificity in a commission's recommendation language for 
proposed enclaves varied between the Army and the Air Force. In general, 
the recommendation language for the Army's 1995 round enclaves was 
based largely on the Army's proposed language, specifying that the bases 
were to be closed, except that minimum essential ranges, facilities, and 
training areas be retained for reserve component use. In contrast, for 
Army and Air Force enclaves created in earlier rounds, the 

'9 local redevelopment authority is the DOD-recognized local organization whose role is 
to coordinate efforts of the community to reuse assets of a former military base. 

Page 10 GAO-03-723 Military Base Closures 

DCN: 11626



- - - - - - - 

recommendation language was more precise-even specifying specific 
acreages to be retained in some cases. 

Acting on the authority contained in the commissions' recommendations, 
the Army and Air Force created enclaves that varied widely in size 
(i.e., from several acres to more than 164,000 acres). Table 1 provides a 
comparison of the reported size and number of facilities of pre-BRAC 
bases with those of post-BRAC enclaves for DOD's 10 major enclaves. 

Table 1: DOD Pre-BRAC and Post BRAC Base Acreage and Facilities for Bases Where Major Reserve Enclaves Were Created 

Number of acres Square footage of facilities 
Percent Percent 

Service Base Pre-BRAC Post-BRAC Retained Pre-BRAC Post-BRAC Retained 
Armv Fort Hunter 

Liggett 164,762 164,272 100 836,420 832,906 loo  
Fort Chaffee 71,381 64,272 90 4,839,241 1,695,132 35 
Fort Pickett 45,145 42,273 94 3,103,000 1,642,066 53 
Fort Dix 30,997 30,944 100 8,645,293 7,246,964 84 
Fort lndiantown 
Gap 17,797 17,227 97 4,388,000 1,565,726 36 
Fort McClellan 41,174 22,531 55 6,560,687 873,852 13 
Fort Devens 9,930 5,226 53 5,610,530 1,537,174 27 

Air Force March Air Force 
Base 6,606 2,359 36 3,184,321 2,538,742 80 
Grissom Air 
~ o r c e  Base 2,722 1,380 5 1 3,910,171 1.023,176 26 
Homestead Air 
Force Base 2,916 852 29 5,373.1 32 867,341 16 

Total 394,430 351,386 89 46,450,795 19,823,079 43 
Source: DOD. 

Note: "Major" reserve enclaves refer to those enclaves with more than 500 acres. "Pre-BRAC refers 
to base data at the time of the BRAC Commission recommendation while "Post-BRAC" refers to 
enclave data as of the end of fiscal year 2002. Percentages are rounded to nearest whole number. 

As shown in table 1, the vast majority-nearly 90 percent-of the 
pre-BRAC land has been retained for the major reserve enclaves with 
most enclaves residing in Army maneuver training sites (e.g., Forts Hunter 
Liggett, Chaffee, Pickett, and Indiantown Gap). While the management of 
these Army enclaves has generally shifted from the active to the reserve 
component, the training missions at these Army bases have remained, 
although the extent of usez0 has decreased slightly in some instances and 

20 Comparative data on training day usage were not readily available at the Ft. Devens 
location. 
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increased in others (see app. I). On the other hand, the Air Force enclaves 
are generally much smaller in acreage than those of the Amy due in large 
part to the departure of active Air Force organizations and associated 
missions from the former bases. While the Army retained much of the 
pre-BRAC acreage, it generally made greater reductions in the amount of 
square footage for its enclave facilities. Many of these reductions were 
due in part to the demolition of older unusable facilities built during 
World War 11, and the transfer of other facilities (such as family housing 
activities once required for the departing active personnel) to local 
redevelopment authorities. At Fort Indiantown Gap, for example, the 
Army has reportedly demolished 349 facilities since the Army National 
Guard assumed control of the base in 1998. As shown in table 1, the Air 
Force significantly reduced the amount of its facilities' square footage for 
2 o f  its 3 major enclaves. 

While the language of the 1995 BRAC Commission recommendations 
regarding enclaves allowed the Army to form several enclaves of 
considerable size, these enclaves are considerably larger than one might 
expect from the language, which prodded for minimum essential land and 
facilities for reserve component use. In this regard, the Amy ' s  Office of 
the Judge Advocate General questioned proposed enclave plans during the 
planning process. For example, the Judge Advocate General questioned 
Fort Indiantown Gap and Fort Hunter Liggett enclave plans," calling for 
retention of essentially the entire former base while the commission's 
recommendation would suggest smaller enclaves comprising a section of 
the base. Nonetheless, the Army approved the implementation plans based 
on mission needs. Having more complete information regarding expected 
enclave infrastructure would have provided previous commissions with an 
opportunity to draft more precise recommendation language, if they chose 
to do so, and produce decisions having greater clarity on enclave 
infrastructure and expected costs and savings from the closure and 
realignment actions. 

21 See U.S. Army Judge Advocate General memorandum, Review of Implementation Plan 
for Fort Indiantown Gap (Washington D.C.: Aug. 22,1995) and U.S. Army Judge Advocate 
General memorandum, Legal Re~ iew  of Fort Hunter Liggett Facilities Utilization Plan 
(Washington D.C.: Jan. 25, 1996). These memorandums were prepared for the Army 
Assistant Chief of Staff for Installation Management in response to his request for a review 
of plans to implement BRAC actions at these specified locations. 
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Enclave Planning DOD generally did not consider cross-service needs of nearby military 
Analyses Generally activities in planning for many of its reserve enclaves, although their 

Did Not Consider inclusion may have been beneficial in terms of potential for increased cost 

Cross-Service Needs savings, force protection, or training reasons. While some other reserve 
activities have subsequently relocated on either enclaves created as part of 
the closure decision or later on former base property after it was acquired 
by local redevelopment authorities, those relocations outside enclave 
boundaries have not necessarily been ideal for either DOD or the 
communities surrounding the enclaves. Ideally, enclave planning analyses 
would involve an integrated cross-service approach to forming enclaves 
and enable DOD to maxinlize its opportunities for achieving operational, 
economic, and security benefits while, at the same time, providing for the 
interests of affected communities surrounding realigning or closing bases. 

Officials at several Air Force bases we visited told us that while other 
service and federal government organizations that had already resided 
on the former bases may have been included in the enclaves, military 
activities of other services in the local area were not generally considered 
for possible inclusion in the proposed enclaves. These officials told us that 
these activities were either not approached for consideration or were not 
considered due to service interests to minimize the size and relative costs 
to operate and maintain the enclaves. 

Following the formation of the enclaves, some additional reserve activities 
have since relocated on either enclave or former base property. Some 
have occupied available facilities on enclaves as tenants and are afforded 
various benefits such as reduced operating costs, training enhancements, 
or increased force protection. For example, a Navy Reserve training 
center, originally based in South Bend, Indiana, moved its operations to an 
available facility at Grissom Air Reserve Base in August 2002 because the 
activity could not meet force protection requirements at its previous 
facilities in South Bend. After the move, the commander of the activity 
told us that his personnel have experienced enhanced training 
opportunities since they can now work closely with other military 
activities on "hands-onn duties during weekend reserve drills. This 
opportunity has led, in turn, to his assessment that both his recruiting 
efforts and readiness have improved. 
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On the other hand, the relocation of some activities to the former base, 
or those remaining on the former property outside the confines of the 
enclave, has resulted in a less-than-ideal situation for both the department 
and the communities surrounding the former base. For example, at the 
former March Air Force Base in California, other service activities from 
the Army Reserve, Army National Guard, Navy Reserve and Marine Corps 
Reserve reside outside the enclave boundaries in a non-contiguous 
arrangement. This situation, combined with the enclave itself and other 
enclave "islandsn established on the former base, has resulted in a 
"checkerboardn effect, as shown in figure 2, of various military-occupied 
property interspersed with community property on the former base. 
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Figure 2: Property Layout of the Former March Air Force Base 

Defense Reutilization and 
Marketing Otfice (15 acres) , Navy ll Marine Reserve 

I"" (1 0.1 acres) 

L Antenna array 
(21 acres) - - - Former base boundaries - Enclave boundary (shaded a reas) 

Air Force Office of Special / r Investigations (I acres) 

-!ring range (6 acres) 

- Armed Forces Information 
Service (1 1 acres) 

Army National Guard - (1 9 acres) 

- Army Reserve 
(1 8 acres) 

. Defense Commissary Agency 
( 16 acres) 

- Army & Air Force Exchange 
Service (7 acres) 

Air Force Reserve 
(2.224 acres) 
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Further, some of the activities located outside the enclave boundaries 
have incurred expenses to erect security fences, as shown in figure 3, for 
force protection purposes. These fences are in addition to the fence that 
surrounds the main enclave area. 

Figure 3: Navy Compound at March Air Reserve Base 

Source: GAO. 

Local redevelopment authority officials told us that a combination of 
factors (including the dispersion of nlilitary property on the former base 
along with the separate unsightly security fences) has made it very 
difficult to market the remaining property. 

In its April 16,2003, policy guidance memorandum for the 2005 
BRAC round, DOD recognizes the benefits of the joint use of facilities. 
The memorandum instructs the services to evaluate opportunities to 
consolidate or relocate active and reserve con~ponents on any enclave of 
realigning and closing bases where such relocations make operational and 
economic sense. If the services adhere to this guidance in the upcorning 
round, we believe it will not only benefit DOD but also will mitigate any 
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potential adverse effects, such as the checkerboard base layout at  the 
former March Air Force Base, on community redevelopment efforts. 

Many Initial Base The estimated costs to operate and maintain the infrastructure for many 
of the Army enclaves were not considered in calculating savings estimates 

Savings Estimates for bases with proposed enclaves during the decision-making process. 

Did Not Account As a result, estimated realignment or closure costs and payback periods 
were understated and estimated savings were overstated for those 

for Projected specific bases. The Army subsequently updated its savings estimates in 
Enclave Costs its succeeding annual budget submissions to reflect estimated costs to 

operate and maintain many of its enclaves. On the other hand, Air Force 
officials told us that its estimated base closure savings were partially 
offset by expected enclave costs, but documentation was insufficient to 
demonstrate this statement. Because estimated costs and savings are an 
important consideration in the closure and realignment decision-making 
process and may impact specific commission recommendations, it is 
important that estimates provided to the commission be as complete and 
accurate as possible for its deliberations. 

Army Enclave Costs Were During the 1995 BRAC decision-making process, estimated savings for 
Not Generally Considered most 1995-round bases where Army enclaves were established did not 

in BRAC Decision-Making reflect estimated costs to operate and maintain the enclaves. The 

Process Audit Agency reported in 1997' that about $28 million in estimated annual 
costs to operate and maintain four major Army enclaves,"' as shown in 
table 2, were not considered in the bases' estimated savings calculations. 

" See US.  Army Audit Agency, Base Realignment and Closure: 1995. 
n The remaining two 1995 maor enclaves-Fort Dix and Fort Hunter Liggett-were not 
reviewed by the Army Audit Agency. An Army BRAC official told us that enclave costs 
were considered in deriving net savings estimates for Fort Dix but not for Fort Hunter 
Liggett. Supporting documentation was unavailable to verify this statement. 
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Table 2: Estimated Annual Costs to Operate and Maintain Selected Army 
Reserve Enclaves 

Dollars in millions 
Cost' 

Installation Maintenance Other support Total 
Fort Chaffee $3.6 $3.2 $6.9 
Fort lndiantown Gap 4.9 3.4 8.3 
Fort McClellan 3.3 2.6 5.9 
Fort Pickett 3.4 3.2 6.6 
Total $1 5.2 $1 2.4 $27.7 

Source: US. A n y  Audit Agency. 

Note: Estimated costs as reported by the Army Audit Agency in fiscal year 1995 dollars. Totals may 
not add due to rounding. 

'Other support costs include expenses for automated target systems, environmental, personnel, 
integrated training-area management, and security. 

Enclave costs are only one of many costs that may be incurred by DOD in 
closing or realigning an entire base. For example, other costs include 
expenditures for movement of personnel and supplies to other locations 
and military construction for facilities receiving missions from a realigning 
base. The extent of all costs incurred have a direct bearing on the 
estimated savings and payback periods associated with a particular 
closure or realignment. Table 3 provides the results of the Army Audit 
Agency's review (which factored in all costs) of the estimated savings and 
payback periods for the realignment or closure of the same h y  bases 
shown in table 2 where enclaves were created. As shown in table 3, the 
commission's annual savings' estimates were overstated and the payback 
periods were underestimated for these particular bases. 

- - - - - - - - - - - - - - 

Table 3: comparison of Estimated Annual Recurring Savings and Payback Periods for Selected Bases with Reserve Enclaves 

Dollars in millions 
Estimated annual recurring savings Estimated payback period 

Base 1995 BRAC Commission Army Audit Agency 1995 BRAC Commission Army Audit Agency 
Fort Chaffee $1 3.4 $1.4 1 year 18 years 
Fort lndiantown Gap 18.4 11.8 Immediate 1 year 
Fort McClellan 40.6 27.4 6 years 14 years 
Fort Pickett 21.8 5.9 Immediate 2 years 
Total $94.2 $46.5 

Sources: U.S. Army Audit Agency and 1995 BRAC Comm~saon. 

Note: GAO analysis of US. Army Audit Agency and 1995 BRAC Commission data. 
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Our analysis showed that the omission of enclave costs significantly 
affected the initial estimates of savings and payback periods at all 
locations except Fort McClellan as shown in table 3. For example, the 
omission of $6.8 million in enclave costs at Fort Chaffee (see table 2) 
accounted for more than 50 percent of the $12 million in estimated 
reduced annual recurring savings at  that location. Further, the enclave 
cost omissions were instrumental in increasing Fort Chaffee's estimated 
payback period from 1 year to 18 years. On the other hand, at 
Fort McClellan, estimates on costs2' other than those associated with the 
enclave had a greater impact on the resulting estimated annual recurring 
savings and payback periods. 

Although it is unknown whether the enclave cost omissions or any other 
similar omissions would have caused the 1995 BRAC Commission to revise 
its recommendations for these installations, it is important to have cost 
and savings estimates that are as complete and accurate as possible in 
order to provide a commission with a better basis to make informed 
judgments during its deliberative process. 

Although the Army omitted enclave operation and maintenance costs 
from its savings calculations for most of its 1995 actions during the initial 
phases of the BRAC process, it subsequently updated many of these 
savings estimates in its annual budget submissions to the Congress. In our 
April 2002 report on previous-round BRAC actions, we noted that even 
though DOD had not routinely updated its BRAC base savings estimates 
over time because it does not maintain an accounting system that tracks 
savings, the Army had made the most savings updates of all the services in 
recent years.'%ccording to Army officials, the Army Audit Agency report 
provided a basis for the Army to update the annual BRAC budget 
submissions and adjust the savings estimates at  the installations reviewed. 
A s  a result, the previous estimated cost omissions have not materially 
affected the department's estimate of $6.6 billion in annual recurring 
savings across all previous round BRAC actions due to the fact that the 
savings estimates for these locations have been updated to reflect many 
enclave costs in subsequent annual budget submissions. 

24 The cost estimates included about $19 million in annual recurring costs, about 
$40 million in one-time construction costs and about $26 million in one-time operations 
and maintenance costs related to the Fort McClellan closure. 
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Because of the passage of time and the lack of supporting documentation, 
we were unable to document whether the Air Force had considered 
enclave costs in deriving its savings estimates for the former air bases we 
visited at Grissom in Indiana (a 1991 round action), March in California 
(a 1993 round action), and Rickenbacker in Ohio (a 1991 round action). 
Air Force Reserve Command officials, however, told us that estimated 
costs to operate and maintain their enclaves were considered in 
calculating savings estimates for these base actions. Officials at the bases 
we visited were unaware of the cost and savings estimates that were 
established for their bases during the BRAC decision-making process. 

Conclusions 
in 2005, it is important that the new Defense Base Closure and 
Realignment Commission have information that is as complete and 
accurate as possible on DOD-proposed realignment and closure actions in 
order to make informed judgments during its deliberations. Previous 
round actions indicate that, in several cases, a commission lacked key 
information (e.g., about the projected needs of an enclave infrastructure 
and estimated costs to operate and maintain an enclave) because DOD had 
not fully identified specific infrastructure needs until after the commission 
had issued its recommendations. Without the benefit of more complete 
data during the deliberative process, the commission subsequently issued 
recommendation language that permitted the Army to form reserve 
enclaves that are considerably larger than one might expect based on the 
commission's language concerning minimum essential land and facilities 
for reserve component use. In addition, because DOD did not adequately 
consider crossservice requirements of various military activities located 
in the vicinity of its proposed enclaves and did not include them in the 
enclaves, it may have lost the opportunity to achieve several benefits to 
obtain savings, enhance training and readiness, and increase force 
protection for these activities. DOD has recently issued policy guidance 
as part of the 2005 closure round that, if implemented, should address 
cross-service requirements and the potential to relocate activities on 
future enclaves where relocation makes operational and economic sense. 

Recommendations for As part of the new base realignment and closure round scheduled for 2005, 
we recommend that you establish provisions to ensure that data provided 

Executive Action to the Defense Base Closure and Realignment Commission clearly specify 
the (1) infrastructure (e.g., acreage and total square footage of facilities) 
needed for any proposed reserve enclaves and (2) estimated costs to 
operate and maintain such enclaves. 
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As you know, 31 U.S.C. 720 requires the head of a federal agency to submit 
a written statement of the actions taken on our recommendations to the 
Senate Committee on Government Affairs and the House Committee on 
Government Reform not later than 60 days after the date of this report. A 
written statement must also be sent to the House and Senate Committees 
on Appropriations with the agency's first request for appropriations made 
more than 60 days after the date of this report. 

Agency Comments In commenting on a draft of this report, the Assistant Secretary of 
Defense for Reserve Affairs concurred with our recommendations. The 
department's response indicated that it would work to resolve the 
issues addressed in our report, recognizing the need for improved planning 
for reserve enclaves as part of BRAC decision making and include 
improvements in selecting facilities to be retained, identifying costs of 
operation, and assessing impacts on BRAC costs and savings. DOD's 
comments are included in appendix I11 of this report. 

Scope and We prepared this report under our basic legislative responsibilities as 
authorized by 31 U.S.C. 5 717. We performed our work at, and met with 

Methodology officials from, the Office of the Assistant Secretary of Defense for Reserve 
Affairs, the Army National Guard, the Air National Guard, the headquarters 
of the Army Reserve Command and Air Force Reserve Command, and 
Army and Air Force BRAC offices. We also visited and met with officials 
from several reserve component enclave locations, including the Army's 
Fort Pickett, Virginia; Fort Indiantown Gap, Pennsylvania; Fort Chaffee, 
Arkansas; Fort McClellan, Alabama; and Fort Hunter Liggett, California; 
as well as the Air Force's March Air Reserve Base, California; Grissom 
Air Reserve Base, Indiana; and Rickenbacker Air National Guard Base, 
Ohio. We also contacted select officials who had participated in the 
1995 BRAC round decision-making process to discuss their views on 
establishing enclaves on closed or realigned bases. Our efforts regarding 
previous-round enclave planning were hindered by the passage of time, 
the lack of selected critical planning documentation, and the general 
unavailability of key officials who had participated in the process. 

To determine whether enclave infrastructure needs had been identified 
prior to BRAC Commission decision making, we first identified the scope 
of reserve enclaves by examining BRAC Commission reports from the four 
previous rounds and DOD data regarding those enclave locations. To the 
extent possible, we reviewed available documentation and compared 
process development timelines with the various commission reporting 

Page 21  GAO-03-723 Military Base Closures 

DCN: 11626



dates to determine the extent of enclave planning completed before a 
commission's issuance of specific BRAC recommendations. We examined 
available commission hearings from the 1995 round to ascertain the 
extent of commission discussion regarding proposed enclaves. We also 
interviewed officials at most of the major enclave locations as well as at 
the major command level to discuss their understanding of the enclave 
planning process and associated timelines employed in the previous 
rounds. We also discussed with these officials any previous planning 
actions or actions currently underway to relocate various reserve activities 
or organizations to enclave locations. 

To determine whether projected costs to operate and maintain reserve 
enclaves were considered in deriving estimated savings during the 
BRAC decision-making process, we reviewed available cost and savings 
estimation documentation derived from DOD's COBRA model to ascertain 
if estimated savings were offset by projected enclave costs. We reviewed 
Army Audit Agency BRAC reports issued in 1997 on costs and savings 
estimates at various BRAC locations, including some enclave sites. 
Further, we analyzed how omitted enclave costs affected estimated annual 
recurring savings and payback periods at selected Army bases. We also II 
discussed cost and savings estimates with Army and Air Force BRAC 
office officials as well as officials at bases we visited. However, as in our 
other efforts, we were generally constrained in our efforts by the general 
unavailability of knowledgeable officials on specific enclave data and 
adequate supporting documentation. We also examined recent annual 
BRAC budget submissions to the Congress to ascertain if savings 
estimates at the major enclave locations had been updated over time. 

In performing this review, we used the same accounting records and 
financial reports DOD and reserve components use to manage their 
facilities. We did not independently determine the reliability of the 
reported financial and real property information. However, in our recent 
audit of the federal government's financial statements, including DOD's 
and the reserve components' statements, we questioned the reliability of 
reported financial information because not all obligations and 
expenditures are recorded to specific financial accounts.'" addition, we 
did not validate infrastructure needs for DOD enclaves. 

Ofi U S .  General Accounting Office, Major Management ChaUenges and Program Risks: 
Department of Defense, GAO-03-98 (Washington, D.C.: January 2003). 

Page 22 GAO-03-723 Military Base Closures 

DCN: 11626



We conducted our work from July 2002 through April 2003 in accordance 
with generally accepted government auditing standards. 

We are sending copies of this report to the Secretaries of the Army, 
Navy, and Air Force; the Commandant of the Marine Corps; the Director, 
Office of Management and Budget; and interested congressional 
committees and members. In addition, the report is available to others 
upon request and can be accessed at no charge on GAO's Web site at 
www.gao.gov. 

Please contact me on (202) 512-8412 if you or your staff have any 
questions regarding this report. Key contributors to this report are listed in 
appendix IV. 

Sincerely yours, 

Bany W. Holrnan, Director 
Defense Capabilities and Management 
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Appendix I: General Description of Major 
Reserve Component Enclaves 
and Post-BRAC) 

-- - - 

Installation BRAC recommendation Utilization 
Fort Hunter Liggett Realign Fort Hunter Liggett by Prior to BRAC 1995, the Army Reserve 

relocating the Army Test and managed the base, assuming control of the 
Experimentation Center missions and property in December 1994 from the active 
functions to Fort Bliss, Texas. Retain Army. 
minimum essential facilities and In September 1997, the base became a 
training area as an enclave to support sub-installation of the Army Reserve's 
the reserve component. Fort McCoy. The training man days have 

increased by about 55 percent since 1998. 
Fort Chaffee Close Fort Chaffee exce~t for minimum Prior to BRAC 1995, the active Army 

essential ranges, facilities, and training managed the base. The reserve components 
areas required for a reserve had the majority of training man days 
component training enclave for (75 percent) while the active component 
individual and annual training. had 24 percent; the remaining training was 

devoted to non-DOD personnel. 
In October 1997, base management 
transferred to the Arkansas National Guard. 
Overall training has decreased 51 percent 
with reserve component training being down 
59 percent. 

Fort Pickett Close Fort Pickett except minimum Prior to BRAC 1995, the Army Reserve 
essential ranges, facilities, and training managed the base. The reserve components 
areas as a reserve component training had the majority of the training man days (I 
enclave to permit the conduct of (62 percent) while the active component 
individual and annual training. had 37 percent; the remaining training was 

devoted to non-DOD personnel. 
In October 1997, base management 
transferred to the Virginia National Guard. 
Overall training has increased by 6 percent. 

Fort Dix Realign Fort Dix by replacing the active Prior to BRAC 1995, the active Army 
component garrison with an Army managed the base. The reserve components 
Reserve garrison. In addition, it had the majority of training man days 
provided for retention of minimum (72 percent) while the active component 
essential ranges, facilities, and training had 8 percent; the remaining training was 
areas as an enclave required for devoted to non-DOD personnel. 
reserve component training. In October 1997, base management 

transferred to the Army Reserve. Overall 
training has increased 8 percent. 

Fort lndiantown Gap Close Fort lndiantown Gap, except Prior to BRAC 1995, the active Army 
minimum essential ranges, facilities managed the base. The reserve components 
and training areas as a reserve had the majority of training man days 
component training enclave to permit (85 percent) while the active component 
the conduct of individual and annual had 3 percent; the remaining training was 
training. devoted to non-DOD personnel. 

In October 1998, base management 
transferred to the Pennsylvania National 
Guard. Overall training has increased by 
about 7 percent. 
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Appendix I: General Description of  Major 
Reserve Component Enclaves (Pre-BRAC and 
Post-BRAC) 

Installation BRAC recommendation Utilization 
Fort McClellan Close Fort McClellan, except minimum Prior to BRAC 1995, the active Army 

essential land and facilities for a managed the base. 
reserve component enclave and In May 1999, base management transferred 
minimum essential facilities, as to the Alabama National Guard. Overall 
necessary, to provide auxiliary support training has increased 75 percent. 
to the chemical demilitarization 
operation at Anniston Army Depot, 
Alabama. 

Fort Devens Close Fort Devens. Retain 4600 acres Prior to BRAC 1991, the active Army 
managed the base. and those facilities necessary for 

reserve component training In March 1996, base management 
requirements. transferred to the Army Reserve as a 

sub-installation of Fort Dix. 
March Air Reserve Base Realign March Air Force Base. The Prior to BRAC 1993, the active Air Force 

445m Airlift Wing Air Force Reserve, managed the base, with major activities 
452"d Air Refueling Wing, 163" being the 452"4 Air Refueling Wing, 445th 
Reconnaissance Group, the Air Force Airlift Wing and the 452"' Air Mobility Wing, 
Audit Agency and the Media Center will 163" Air Refueling Wing. 
remain and the base will convert to a . In April 1996, base management transferred 
reserve base. to the Air Force Reserve with major activities 

being the 63rd Air Refueling Wing and the 
1 44m Fighter Wing as well as tenants such as 
US. Customs. 

1(1 Grissom Air Reserve Base Close Grissom Air Force Base and Prior to BRAC 1991, the active Air Force 
transfer assigned KC-135 aircraft to the managed the base with major activities being 
Air reserve components. the 434th Air Refueling Wing and several Air 

Force Reserve units. 
In 1994, base management transferred to 
the Air Force Reserve. Grissom Air Reserve 
Base houses the 434* Air Refueling Wing as 
well as other tenants such as the Navy 
Reserve. 

Homestead Air Reserve Base Realign Homestead Air Force Base. Prior to BRAC 1991, the active Air Force 
The 482d F-16 Fighter Wing and the managed the base, with major activities 
301" Rescue Squadron and the North being the 482"' Fighter Wing and the 301" 
American Air Defense Alert activity will Rescue Squadron. 
remain in a cantonment area. In August 1992, Hurricane Andrew destroyed 

most of the base. After the base was rebuilt 
and management transferred to the Air 
Force Reserve, operations were reinstated 
with major activities being the 482nd Fighter 
Wing and the NORAD Air Defense Alert 

Sources: 1991. 1993. and 1995 BRAC Commission repons and DOD 
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Appendix 11: Reserve Enclaves Created under 
Previous BRAC Rounds u) 

- - 

BRAC Round Bases With Enclaves Acreage 
1988 Fort Douglas, Utah 50 

Fort Sheridan, Ill. 100 
Hamilton Army Airfield, Calif. 150 
Mather Air Force Base, Calif. 9 1 
Pease Air Force Base, N.H. 218 

1991 Fort Benjamin Harrison, Ind. 138 
Fort Devens, Mass. 5,226 
Grissom Air Force Base, Ind. 1,380 
Sacramento Army Depot, Calif. 38 

1993 Griffiss Air Force Base, N.Y. 39 
Homestead Air Force Base, Fla. 852 
March Air Force Base, Calif. 2,359 
Rickenbacker Air National Guard Base, Ohio 168 

1995 Camp Kilmer, N.J. 24 
Camp Pedricktown, N.J. 86 
Fitzsimmons Medical Center, Colo. 21 
Fort Chaffee, Ark. 64,272 
Fort Dix, N.J. 30,944 
Fort Hamilton, N.Y. 168 
Fort Hunter Liggett, Calif. 164,272 
Fort lndiantown Gap, Pa. 17,227 
Fort McClellan, Ala. 22,531 
Fort Missoula, Mont. 16 
Fort Pickett, Va. 42,273 
Fort Ritchie, Md. 19 
Fort Totten, N.Y. 36 
Oakland Army Base, Calif. 27 

Sources: 1988. 1991. 1993. and 1995 BRAC Commiss~on repolls and DOO. 
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Appendix 111: Comments from the 
Department of Defense 

ASSISTANT SECRETARY OF DEFENSE 
1- DEFENSE PENTAGON 

WASHINGTON. DC 20301 - 1  500 

mar".. A=.,", 

Mr. Barry W. Holman 
Director, Defense Capabilities and Management 
U.S. General Accounting Office 
441 G Street. N.W. 
Washington. D.C. 20548 

19 JUN ZOUJ 

Dear Mr. Holman: 

This is the Department of Defense (DoD) response to the GAO draft report. GAO-03-723, 
"MILITARY BASE CLOSURES: Better Planning Needed for Future Reserve Enclaves," dated 
May 15.2003 (GAO Code 350231). 

An important element of the Base Realignment and Closure (BRAC) process is the timely 
collection of complete and accurate data used by the Department and the BRAC Commission in the 
evaluation process. The GAO report provides two recommendations that would require DoD to provide 
the Commission with specific infrastructure requirements (e.g. acreage and total square footage of 
facilities). and estimated operation and maintenance costs for any Reserve component enclave proposed in 
BRAC 2005. 

I recognize that in the past, Reserve components may have been required to obtain real property in 
"all or nondas-is" condition that resulted in higher than projected operation and maintenance costs. 
However, the Secretary of Defense in his November 2002 memorandum reemphasized efficient and 
effective basing strategies for BRAC 2005. It is certainly more efficient to capture real property 
requirements for Reserve components early in the BRAC process to the maximum extent practicable, and 
present that data to the Commission in the same level of detail as presented for the Active components. 

It is imperative that the Reserve components receive early notification of potential realignments or 
closures to effect efficient planning of future Reserve enclaves. I agree that when establishing a Reserve 
enclave, it is important to recognize the "move-in" costs associated with assuming the responsibilities of 
becoming an installation host. In past BRAC rounds, the Reserve components' requirements were 
considered later in the process. which led lo less effective use of Department resources. 

I concur with the recommendations as stated, and will work to resolve the issues addressed within 
this repon and ensure that the need for appropriate planning is recognized early in the BRAC process. 

Sincerely, 

TF. 
T.F. Hall 

Enclosure 
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Appendix 111: Comments from t h e  Department 
of  Defense 

GAO DRAFT REPORT, GAO-03-723 
"MILITARY BASE CLOSURES: Better Planning Needed for Future 

Reserve Enclaves," (GAO Code 350231). 

DEPARTMENT OF DEFENSE COMMENTS 
TO THE RECOMMENDATIONS 

RECOMMENDATION 1: As part of the new base realignment and closure round scheduled 
for 2005, the GAO recommended that the Secretary of Defense establish provisions to ensure 
that the data provided to the base realignment and closure commission clearly specify the 
infrastructure (e.g., acreage and total square footage of facilities) needed for any proposed 
reserve enclaves. (Page 2OlDraft Report). 

DoD RESPONSE: Concur with comment. 
As the GAO stated in the report. "information provided to the commission should be as complete 
and accurate as possible". The Assistant Secretary of Defense for Reserve Affairs recommends 
that Reserve component facilities information presented to the BRAC commission should be at 
the same level of detail as presented for the Active components. 

RECOMMEMDATION 2: As part of the new base realignment and closure round scheduled 
for 2005, the GAO recommended that the Secretary of Defense establish provisions to ensure 
that the data provided to the base realignment and closure commission clearly specify the 
estimated costs to operate and maintain such enclaves. (Page 21/Draft Report). 

DoD RESPONSE: Concur with comment. 
In some cases, the Reserve components may have been required to pick up real property in "as- 
is" condition resulting in higher than projected operation and maintenance (O&M) costs. The 
Assistant Secretary of Defense for Reserve Affairs recommends that Reserve component cost 
data presented to the BRAC commission capture as complete and accurately as possible 
projected O&M costs for future Reserve enclaves. 
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