DCN: 11626

DEFENSE BASE CLOSURE AND
REALIGNMENT COMMISSION

AIR NATIONAL GUARD LEGAL
DOCUMENTS AND RELATED
MATERIALS




DCN: 11626

N\



DUN: TToZb

DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION

AIR NATIONAL GUARD LEGAL DOCUMENTS
AND RELATED MATERIALS

TABLE OF CONTENTS

. August 10, 2005, Memorandum for Anthony J. Principi, Chairman, Defense
Base Closure and Realignment Commission, Office of Legal Counsel,
Department of Justice

. August 5, 2005, Discussion of the August 3, 2005 Wiley, Rein and Fielding
Memorandum Regarding the Apparent Legal Authority of he Secretary of
Defense to Recommend Changes to Air National Guard and Air National Guard
Units and Installations Pursuant to the Defense Base Closure and Realignment
Act of 1990, as Amended, Office of General Counsel, Defense Base Closure and
Realignment Commission

. August 3, 2005, Wiley, Rein and Fielding Memorandum Regarding the Apparent
Legal Authority of he Secretary of Defense to Recommend Changes to Air
National Guard and Air National Guard Units and Installations Pursuant to the
Defense Base Closure and Realignment Act of 1990, as Amended, Wiley, Rein
and Fielding :

. July 21, 2005, Complaint, Blagojevich v. Rumsfeld et al., C.D. lll. No. 05-3190

. Complaint, Rendell v. Rumsfeld, E.D. Penn. No. 05- , July 19, 2005

. July 14, 2005, Discussion of Legal and Policy Considerations Related to Certain
Base Closure and Realighment Recommendations, Office of General Counsel,
Defense Base Closure and Realignment Commission

. May 23, 2005, Letter from Chairman Anthony J. Principi to Attorney General
Gonzales, Defense Base Closure and Realignment Commission

. June 27, 2003, GAO-03-723, Military Base Closures: Better Planning Needed for
Future Reserve Component Enclaves




DCN: 11626



v vaew

UG/ AVUF &UUY L&e.UR [NA &VeViIUVVY

U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530
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Re:  Enclosed is OLC’s memorandum opinion Re: Authority under the Defense Base Closure
and Realignment Act 1o Close or Realign Nutional Guard Installations Without the Consent of
State Governors.




- U.S. Department of Justice

Office of Legal Counsel

Officc of the Deputy Assistant Atomey General Washingron, D.C. 20530

August 10, 2005

BY FACSIMILE & POST

The Honorable Anthony J. Principi

Chairman

Defense Base Closure and Realignment Commission
2521 S. Clark St., Suite 600

Arlington, VA 22202

Dear Mr. Principt:

The enclosed memorandum from the Office of Legal Counsel responds to your request to
the Attorney General, dated May 23, 2005, for a legal opinion regarding the authority of the
federal Government, when acting under the Defense Base Closure and Realignment of 1990, as
amendcd, to close or realign Army and Air National Guard installations without obtaining the
conscnt of the governors of the States in which the affected installations are located. As you will
sce, the Office concludes that the Government has such authority. w

This mcmorandum is not a public document. Should the Commission wish it to be made
public, pleasc consull us before taking any action.

Please contact me if you have any further questions or concems.

Regards,

. ! i
C. Kevin Marshall
Deputy Assistant Attorncy General

Enclosure
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U.S. Department of Justice

Office of Legal Counsel

Oftice of the Deputy Assistant Attorney General Washington, D C. 20530

August 10, 2005

MEMORANDUM FOR ANTIIONY J. PRINCIPI
CHAIRMAN, DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION

Re: Authority under the Defense Base Closure and Realignment Act to Close or Realign
National Guard Installations Without the Consent of State Governors

The Defense Base Closure and Realignment Act of 1990 (“Basc Closure Act” or “Act™)
establishes a process by which the federal Government is authorized to close and realign federal
military installations in the United States. See Pub. L. No. 101-510, § 2901, 104 Stat. 1808, as
amended, 10 U.S.C.A. § 2687 note {West Supp. 2005). You have asked the Attomey General
whether the federal Government has authority under the Act to close or realign a National Guard
installation without the consent of the governor of the State in which the installation 1s located,
particularly given two earlier-enacted statutes that require gubernatovial consent before a
National Guard “unit” may be “relocated or withdrawn,” 10 U.S.C. § 18238 (2000), or
“change[d]” as to its “branch, organization, or allotment,” 32 U.S.C. § 104(c) (2000). See Letter
{or Alberto R. Gonzales, Attorney General, from Anthony J. Principi, Chairman, Defense Base
Closure and Realignment Commission (May 23, 2005). The Attomey General has delegated to
this Office responsibility for rendering legal opinions to the various federal agencies. See 22 Op.
O.L.C. v (1998) (Foreword). We conclude that the federal Government has the requisite
authority.

I
A.

Congress adopted the Base Closure Act in order “to provide a fair process that will result
in the timely closure and realignment of military installations inside the United States.” Act
§ 2901(b).! Congress acted against the backdrop of “repeated, unsuccessful, efforts to close
nilitary bases in a rational and timely manner.” Dalron v. Specter, 511 U.S. 462, 479 (1994)
(Souter, T, concuring in part and concurring in judement). The initial Act authovized rounds of
closure and realignment for 1991, 1993, and 1995; amendments in 2001 (and again in 2004)
provided for another round in 2005. See National Defense Authorization Act for Fiscal Year
2002, §§ 3001-3008, 115 Stat. 1012, 1342-53 (2001); Pub. L. No. 108-375, Div. A, Title X,
§ 1084, Div. B, Title XXX VIII, §§ 2831-2834, 118 Stat. 2064, 2132 (2004). While in force, the

! Cilatons of the Act are of the sections as they appear in the note 1o 10 U.S.C. § 2687.
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Base Closure Act (which under current law expires on April 15, 2006) serves as “the exclusive v
authority for selecting for closure and realignment, or for cairying out any closure or realignment
of, a military installation inside the United States.” Act § 2909(a).> The Act’s scope is broad: It
defines “installation” as a “base, camp, post, station, yard, center, homeport facility for any ship,
or other activity under the jurisdiction of the Department of Defense, including any leased
facility.” /d. § 2910(4). And “[t}he term ‘realignment’ includes any action which both reduces
and relocates functions and civilian personnel positions but does not include a reduction in force
resulting from workload adjustments, reduced personnel or funding levels, or skill imbalances.”
Id. § 2910(5).

In addition to reaching broadly, the Act also establishes an “elaborate selection process™
for accomplishing ils purpose, by assigning specific roles ta several federal actors who are
subjected to rigid statutory deadlines. Dalton, 511 U.S. at 464 (opinion of Court). The process
for the 2005 round begins when the Secretary of Defense certifies to Congress that a need exists
to close and realign mifitary installations and that such closures and realignments would “result
in annual net savings for each of the military departments.” Act § 2912(b)(1)(B). The process
may proceed thereafter only if, no later than March 15, 2005, the President nominates for Senate
consideration persons Lo constitute the Defense Base Closure and Realignment Commission. Id.

§ 2912(d). Although the Commission’s actions are expressly subject to the approval or
disapproval of the President (as explained below) and the Act does not restrict the removal of
commissioners, the Comnussion is “independent” of other federal departments, agencics, or
commissions. Jd. § 2902(a); see generally Removal of Holdover Officials Serving on the Federal
Housing Finance Board and the Railroad Retirement Board, 21 Op. O.L.C. 135,135, 138 n.5
(1997); see also Memorandum for Alberto R. Gonzales, Counsel to the President, from M.
Edward Whelan 111, Acting Assistant Attomney General, Office of Legal Counsel, Re: Holdover
and Removal of Members of Amtrak’s Reform Board at 3-6 (Scpt. 22, 2003) (Part I}, available at
www.usdoj.gov/olc/opinions. htm.

The next step after the nonunation of commissioners is for the Secretary of Defense ta
develop a list of the military installations in the Unitcd States that he recommends for closure or
realignment; he must submit that list to the Commission by May 16, 2005. Act § 2914(a). In
preparing his list, the Secretary must “consider all military installations mnside the United States
equally without regard to whether the installation has been previously considered or proposed for
closure or realignment by the Department.” Jd. § 2903(c)(3}(A). The Secretary’s
recommendations must be based on his previously established and issued “force-structure plan”
and a “comprehensive mventory of military installations.” Jd. § 2912(a)(1). Congress also has

! The Act makes un exception for closwres wnd realignments not covered by 10 U.S.C. § 2687. See Act
§ 2909(c)(2). Section 2687 applies to closures of military installations at which 300 or more civilians are employed
and to realignments of such installadons (hyt involve a reduction by more than 1,000 (or 50 percent) of the civilian
personnel. In other words, small closures and realignments are not subject to the Act’s exclusivity provision. This
does not mean, however, that such closures and realignments cannor be cartied out under the Act,

2
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enurnerated four “military value criteria,” id. § 2913(b), and four “other criteria,” id. § 2913(c),
on which the Secretary must rely, and has provided that thcse, along with the plan and inventory,
shall be the “only criteria” on which he relies, id. § 2913(f). (In prior rounds, Congress left with
the Secretary discretion to establish the selection criteria. Jd. § 2503(D).)

The Commission must hold public hearings and prepare a report reviewing the
Secretary’s recommendations and setting out the Commission’s own recommendations. [d.
§ 2903(d). Just as it bas restricted the Secretary i preparing the original list, so also has
Congress constrained the Cormmission’s authority to alter the Secretary’s list. The Commission
roay do so only if it “determines that the Secretary deviated substantially from the force-structure
plan and final criteria.” Jd. § 2903(d)(2)(B). And the Commission must make additional
findings and follow additional procedurcs if it proposes to close or realign an installation that the
Secretary has not recommended for closure or realignment or to increase the extent of a
realignment. JId. § 2903(d)(2)(C)-(D); § 2914(d)(3), (d)(5). The Commission must transmit iis
report and recommendations to the President no later than September 8, 2005. Jd. § 2914(d).

Within two weeks of receiving the Commission’s report, the President must issue his own
~ report “containing his approval or disapproval of the Coromission’s recormmendations.” 1d.
§ 2914(e)(1). The Act “does not at all limit the President’s discretion in approving or
disapproving the Commission’s recommendations.” Dalton, 511 U.S. at 476; see also id. at 470.
But it does require his review to be “all-or-nothing,” see Act § 2903(e); he must accept or reject

o “the entire package offercd by the Conumission,” 511 U.S. at 470. If he disapproves, the

Comnussion may prepare a revised list, which it must send to the President by Octlober 20, 2005.
Act § 2914(¢)(2). Presidential rejection of that list ends the process; no bases may be closed or
realigned. Jd. § 2914(e)(3). If, however, the President approves either the original or revised
recommendations, he sends the approved list, along with a certification of approval, to Congress.
Id. § 2503(e)(2), (e)(4).

Bach of the above steps is necessary for any closures or realignments to occur under the
Act. [f Congress does not enact a joint resolution disapproving the Commission’s
recomnendations within 45 days after the transmuttal from the President, the Secretary of
Defense must implement the entire list. Id. § 2904. The Act goes on to specify in great detail the
procedures for implementing these closures and realignments. Id. § 2905.

B.

The modern National Guard descends from efforts that Congress began in the early
twentieth century both to revive the long-dormant “Militia” described in the Constitution and,
spurred by World War I, to make it an effective complement to the regular Armed Forces. See
generally Perpich v. Dep 't of Defense, 496 U.S. 334, 340-46 (1999). Among its scveral
provisions relating to the mulitia, the Coustitution grants to Congress powcr to “provide for
organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be
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employed in the Service of the United States,” while “reserving to the States respectively, the
Appointment of the Officers, and the Authority of training the Militia according to the discipline
prescribed by Congress.” U.S. Const. art. I, § §, cl. 16. Acting pursuant to this power, see
Perpich, 496 U.S. at 342, Congress in 1903 passed the Dick Act, 32 Stat. 775, which provided
among other things for an Organized Militia, known as the National Guard of the several States,
that would be organized in the same way as the regular Aymy, trained by regular Army
instructors, and equipped through federal funds. 496 U.S. at 342. For historical and
constitutional reasons, it was thought that this force could not be used outside of the United
States. See Memorandum for the Attorney General from Steven G. Bradbury, Principal Deputy
Assistant Attomey General, Office of Legal Counsel, ef al., Re: Whether the Second Amendment
Secures an Individual Right at 27 (Aug. 24, 2004) (Part 11.C.2) (“Second 4Amendment Opinion”),
available at www.usdoj.gov/olc/opinions. htm.

Partly to overcome this restriction, Congress in the National Defense Act of 1916, 39
Stat. 166, further fedcralized the National Guard pursuant to its power, among others, to “raise
and support Armics.” U.S. Const. art. 1, § 8, cl. 12; see Selective Draft Law Cuses, 245 U.S. 366,
377 (1918). The National Defense Act “increased federal control and federal funding of the
Guard,” “authorized the President to draft members of the Guard into federal service,” and
provided that the Army should include both the regular Army and the National Guard while in
federal service. Perpich, 496 U.S. at 343-44. The Court in the Selective Draft Law Cuses and
Cox v. Wood, 247 U.S. 3 (1918), upheld the draft provisions of the National Defense Act,
concluding, among other things, that Congress’s power to raise and support armies was “not
qualified or restricted by the provisions of the militia clause,” 247 U.S. at 6. The Court
reaffirmed this interpretation in Perpich. See 496 U.S. at 349-50.

In 1933, Congress gave the National Guard much of its current shape by creating two
overlapping crganizations whose members have dual enlistment: the National Guard of the
vanious States and the National Guard of the United States, the latter forming a permanent
reserve corps of the federal Armed Forces. See Act of June 15, 1933, 48 Stat. 153; Perpich, 496
U S. at 345; see also 10 U.S.C. § 101(c) (2000) (distinguishing between these two entities), id. §
10101 (defining the “reserve components of the armed forces” to include the Army and Air
National Guard of the United States); see also id. §§ 10105, 10111 (2000) (similar). Today, the
federal Government “provides virtually all of the funding, the materiel, and the leadership for the
State Guard units,” although Congress conlinues, arguably for constitutional reasons, to allow a
State to provide and mainiain at its own expense a defense force outside of this system. Perpich,
496 U.S. at 351-52; 32 U S.C. § 109(c) (2000). The National Guard of the United States is thus
at all times part of the Armed Forces of the United States. The requirement of dual enlistment
set up in 1933 means that a member of the National Guard simultaneously performs two distinct
roles: Armmed Forces reservist and state nulitiaman. Under ordinary civcumstances, National
Guard units retain their status as stale militia units, under the ultimate cormmand of the governor
of the State in which the unit is located. See 10 U.S.C. §§ 10107, 10113 (2000). Under certan
conditions, however, the President can order those units into active federal service, just as he can
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\_4 order any other component of the Armed Forces into active duty. See 10 U.S.C. § 12301 (2000

& West Supp. 2005). For as long as they remain in federal service, members of the National
Guard are relieved of their status in the State Guard, see 32 U.S.C. § 325(a) (2000); Perpich, 496
U.S. at 345-46, and their units become exclusively components of the United States Armed
Forces, see 10 US.C. §§ 10106, 10]12 (2000).

.
A.

Your letter to the Attorney General requests an answer to the question whether the federal
Government, when following the procedures described in the Base Closure Act, has authonity to
recommend and carry out the closure or realignment of a National Guard installation without
obtaining the consent of the governor of the State in which the installation is located.

As an initial matter, the authority and procedures of the Base Closuwre Act undoubtedly do
extend to National Guard installations, just as they do to any other type of military installation
under the jurisdiction of the Department of Defense. The Act is comprehensive in its coverage.
In broadly defining “military installation,” see Act § 2910(4) (quotcd above), the Act makes nio
distinction between installations associated with the National Guard and those associated with
any other component of the Armed Forces. Indeed, the Secretary’s required inventory of military
installations must include facilitics in both the “active and reserve forces,” id. § 2912(2)(1)(B),

U which plainly includes the National Guard, see 10 U.S.C. § 10101. We understand that all of the

National Guard installations recommended by the Secrctary for closure or realignment in the
current round are located on land either owned or leased by the Department of Defense. Such
installations are included within the definition of “military installation” and are thus
presumptivcly subject to closure or realignment under the Act. Similarly, the Act’s definition of
“realignment,” which “includes any action which both reduces and relocates functions and
civilian personnel positions,” Act § 2910(5), provides no basis for distinguishing the National
Guard. Nothing in that definition suggests that such actions are not equally covered whether they
involve active or rescrve forces, the regular military or the National Guard. 1t is therefore not
surprising that in previous rounds both the Secretary and the Commission made
recormendations to close or realign National Guard installations, or that the Scerctary has made
such recommendations in the current round.

As your letter recognizes, however, two statutes might be read to restrict the federal
Government’s ability to carry out such closures and realignments. These are 10 U.S.C. § 18238
and 32 U.S.C. § 104(c). Considering each provision in tum, we conclude that neither affects the
exercise of authority under the Base Closure Act.
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B.
Section 18238 provides in full as follows:

A unit of the Army National Guard of the United States or the Air Nationa) Guard
of the United States may not be relocated or withdrawn under this chapter without
the consent of the govemor of the State or, in the casc of the District of Columbia,
the communding general of the National Guard of the District of Columbia.

10 U.S.C. § 18238 (emphasis added). Section 18238 by its terms applies only to relocations or
withdrawals “under this chapter.” The applicable chapter of title 10 is chapter 1803, which
compriscs sections 18231 to 18239. The Base Closure Act, however, is not included in chapter
1803. Public Law 107-107, which authorizes the current round of closings and realignments, is a
distinct legal authority, and the Act has been included as a note to 10 U.S.C. § 2687, which is
part of chapter 159" By its terms, therefore, section 18238 does not apply to the Base Closure
Act because the Act is not part of “this chapter” (i.e., chapter 1803) and action under the Act
thercfore is not, and cannot be, action under chapter 1803. Thus, as the plain text of the
provision makes clear, section 18238 has no bearing on the scope of authority exercised under
the Act.

This reading of the current text is confirmed by the statutory history of section 18238.
The provision was originally enacted as section 4(b) of the National Defense Facilities Act of
1950, 64 Stat. 829, 830. Section 4(b) applied only to situations in which the location of a
National Guard unit was changed “pursuant to any authority conferred by this Act.” Id.
(emphasis added).* This limiting clause was modified to “under this chapter” in 1956 when the
Facilities Act was first codified in title 10 as part of the codification of military law into titles 10
and 32. Act of Aug. 10, 1956, Pub. L. No. 84-1028, § 1, 70A Stat. 120, 123.* As was generally
the case in the 1956 codification, no change in meaning was intended. Jd. at 640 (“In sections 1-
48 of this Act, it is the legislative purpose to restate, without substantive change. the law replaced
by those sections™); see also Schacht v. United Siates, 398 U.S. 58, 62 n.3 (1970) (“Although the
1956 revision and codification were not in general intended to make substantive changes,
changes were made for the purpose of clarifying and updating language.”); S. Rep. No. 84-1484,
at 19 (1956), reprinted in 1956 U.S.C.C.A.N. 4632, 4640 (“The object of the new titles has been

? Section 4(b) required merely that the relevant govemnor be “consulied.” 64 Stat. at 830. A subsequent
amendment added the phrase “and shall have consented.” Pub. L. No. 84-302, ch. 662, 69 Stat, 593 (1955). In
1958, the wording was changed 1o the current “without the consent” version, and the phrase “shall have been
consulted” was omitted as surplusage. See Pab. L, No. §5-861, § 1(43), 72 Stat. 1437, 1457 (1958); 1958
US.C.C.AN. 4634,

“ Section 4(b) then became 10 U.S.C. § 2238, part of chapter 133. In 1594, Congress redesignated chapter

133 as chapter 1803, and scctions 2231-2239 as sections 18231-18239, with section 2238 becoming section 18238,
See Pub. L. No. 103-337, § 1664(V), 108 StaL 2663, 3010 (1994).

6
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to Testate existing law, not to make new law. Consistently with the general plan of the United
States Code, the pertinent provisions of law have been freely reworded and rearranged, subject to
every precaution against disturbing existing rights, privileges, duties, or functions.”); Fairbank v.
Schlesinger, 533 F.2d 586, 600 (D.C. Cir. 1975) (observing that “the codification of the Armed
Forces statutes in 1956, according to the provisions of the codification and the committee reports,
did not intend to make any changes in the law™); /d. at 595 & n.20 (discussing the codification).

Both text and history thus make clear that the gubernatorial consent requirement
contained in section 18238 applies only where the federal Government is acting under the
authority conferred by the Facilities Act, as now codified in chapter 1803 of title 10. The
Cormrmission is certainly not doing so here. 1t is instead acting under the authority of the Base
Closure Act—its only source of authority or even existence—without any reliance on chapter
1803, just as the President and later the Secretary of Defense will act solely under the Act as the
proccss continues. Moreover, the Commission is performing actions distinct from those for
which chapter 1803 provides authority. The primary purpose of that chapter is to provide for
“the acquisition” in various ways “of facilities necessary for the proper development, training,
operation, and maintenance of the reserve components of the ammed forces, including troop
housing and messing facilities.” 10 U.S.C. § 18231 (2000): see also H.R. Rep. No. 81-2174, at 1
(1950) (stating shilar purpose of onginal Facilities Act). To that end, chapter 1803 -authorizes
the Secretary of Defense to acquire or build facilities with federal money, as well as to make
contributions to the States. See 10 U.S.C. § 18233 (2000). Those contributions are to be used
cither to converl existing facilities for joint use by more than one reserve unit, id. § 18233(a)(2),
or to acquire or convert new facilities “made necessary by the conversion, redesignation, or
reorganization” of units of the National Guard of the United States by the Secretary of the
relevant military department, id. § 18233(a)(3).

All of this federally funded construction for the benefit of the National Guard naturally
could lead to the relocation of certain Guard units to new facilities. In thesc circumstances,
section 18238 requires gubematorial consent before a unit is “withdrawn” from its existing
facility or “relocated” to a new one. The provision thus Jimits the ability of the Secretary of
Defense to relocate National Guard units unilaterally as an incident of his powers under chapter
1803 to provide new facilities for the reserve components of the Armed Forces. In contrast,
when the federal Government uses the Base Closure Act to close or realign military
mstallations—and thereby to relocate National Guard units—its power in no way derives from
chapter 1803.

The same analysis applies even if the closure or realignment of a National Guard facility
pursuant to the Base Closure Act should ultimatcly require the federal Government to acquire
land or construct facilities. That Act provides independent statutory authority for such
development activity, by autherizing the Secretary of Defense to “take such actions as may be
necessary to close or realign any military installation, including the acquisition of such lard, for]
the consiruction of replacement fucilities . . . as may be required to ransfer functions from a
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military installation being closed or realigned to another military installation.” Base Closure Act
§ 2905(a)(1)(A) (emphasis added). Here again, because the exercise of such authority would not
depend on anything in chapter 1803, it would be unconstrained by section ] 82387

C.
Section 104(c) of title 32 provides in full as follows:

To secure a force the units of which when combined will form complete higher
tactical units, the President may designate the units of the National Guard, by
branch of the Ammy or organization of the Air Force, to be maintained in each
State and Tervitory, Puerto Rico, and the District of Colurnbia. However, no
change in the branch, organization, or allotment of a unit located entirely within a
State may be made without the approval of its govemor.

32 US.C. § 104(c). Related to this provision, section 104(z) authorizes each State to “fix the
location of the units and headquarlers of its National Guard,” and section 104(b) provides that,
except as otherwise specifically provided in title 32, “the organization of” the Army National
Guard and Air Force National Guard “and the composition of [their] units™ shall be the same as
those of their respective branches of the federal Armed Forces.

For two reasons, we conclude that scction 104(c) does not constrain actions taken
pursuant to the Base Closure Act. First, the text of that section strongly suggests that the second
sentence simply qualifies any exercise of authority under the first, and thus that its gubernatorial
consent requirement does not apply to the exercise of any separate authority—such as the Base
Closure Act—even if that authority may allow similar or overlapping actions. Second, reading
the “However” sentence more broadly would so fundamentally undermine the Base Closure
Act's detailed and comprehensive scheme that Congress could not have intended such a result.
Indeed, the inconsistency between the integrated and exclusive procedures of the Base Closure
Act and the requirement imposed by the second sentence of section 104(c) is sufficiently serious
that, if the Act and section 104(c) did overlap, we would be compelled to read the former as

* Thereis an additional reason for not reading section 18238 to apply to the Base Closure Act. The
Facilitics Act grants authority to “the Secretary of Defense.” Seg, e.g, 10 U.S.C. § 18233(a). It follows that section
182385 limitation on that authority applies only to actions taken by the Secretary. Thus, the Facilities Act at least
should not be read to apply to actions by the Conmission or the President. And given that the final power 10 require
closure or realipnment under the Base Closure Act belongs to the President alone, see Dalton, 511 U.S. at 469-70, it
would be anomalous o read section 183238 to apply fo—and conflict with-- the Secretary's subsequent duty
(discussed above) 1o implement ai/ of the closures and realignments on the list approved by the President.

8
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impliedly suspending operation of the latter to the extent of the overlap.® Interpreting section
104(c) not to apply to the Act avoids that result and harmonizes the two statutes in a way fully
consistent with the underlying purposes of each, as required by well-established rules of statutory
construction,

We begin with the text. The second sentence of section 104(c) refers back to the first
sentence in two significant ways; these references suggest that the second sentence’s admonition
that “no change” may be made without gubernatorial approval is best read simply to constrain
actions conducted under the first sentence’s authorizarion of certain presidential “designat[ions]
For one, the beginning word, “However,” is one that necessarily refers to and limits what comes
before. Por another, the words “branch” and “organization” appedr in both sentences of section
104(c). In the first sentence they describe the scope of the President’s power; in the second, they
describe the scope of the limitation on that power. This parallel construction indicates that the
second sentence was intended to apply when the President takes action under the first sentence,
not when he acts pursuant to authority conferred on him by entirely scparate and distinct
authorizations.

"

This reading finds additional support in the statutory history. What is now section 104(c)
is the combied product of the National Defense Act of 1916 and the amendments enacted in
1933. Section 60 of the National Defense Act allowed the President to associate National Guard
units with particular branches of the regular Army and to arrange those units geographically so
that, when combined, they would form complete tactical units. See 39 Stat. at 166. As originally
enacted, this section granted no veto authority to the States. In 1933, however, Congress
qualified this presidential power, such that section 60 read as follows:

¢ Atlcast some closures or realignments of National Guard installations under the Base Closure Act may be
said 10 involve a “change in the branch, organization, or allotment of a unit located entirely within a State,” in. which
cage, if section 104(c) did apply, gubemnatorial consent would be required. We understand that phrase to reach only
actions that would either alter the affiliation of a particular National Guard “unit” with a particular segment of the
regular Armed Porces or move a Guard “unit” out of a State where it had been entirely maintained. This
interpretation bllows fom reading (he two scntences of section 104(c) together, In the first sentence, “branch”
refers 1o the part of the Army with which the Guard unit is associxicd, und “organization” refers to the part of the Air
Force. When used in the very next sentence, those terms should be given the same meaning, () Srown v. Gardner,
513 U.S. 115, 118 (1994) (observing that the “presumption that a given term is used 1o mean the same thing
throughout 4 statute [is] ... . surcly ut its most vignrous when a term is repeated within a given sentence.”). Similarly,
“allotment” is best undersiood, in ight of the first sentence, to refer to the President’s “designat{ion] ofvnits . .. 10
be mainiaimed in cach Stite.” Regulations issued by the National Guard Burean adopt this interpretation:
“Allotment to a state comprises all units allocated to and accepted by the Governor of that state for organizalion
under appropnalte authonization documents.” Depavtments of the Army and the Air Force, Organization and Federal
Recognition of Army Notional Guard Unifs, NGR 10-1 § 2-2 (Nov. 22, 2002), available at
http//wwwingbpde ngb.army.milpubfiles/10/101/pdf. Under this reading, section 104(¢) would not restrict the
transfer oL a National Guard unit’s federally owned equipment or armamenis, 50 long as the “unil” itsell remained in
place and its branch or organizaton were not changed. Although the provision so construed is limited, we
understand that certain closures or realignments proposed by the Scerctary in the current round may involve
relocating an cntire National Guard unit out of a given State, which could amount 1 a change in “allotment.”

9
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[T]he President may prescribe the particular unit or units, as to branch or arm of
service, (o be maintained in each State, Territory, or the District of Columbia in
order to secure a force which, when combined, shall form complete higher tactical
units: Provided, that no change in allotment, branch, or arm of units ov
organizations wholly within a single State will be made without the approval of
the governor of the State concerned.

Act of Jupe 15, 1933, § 6, 48 Stat. at 156. The language of this amendment demonstrates even
more clearly that Congress did not intend the gubematorial consent provision to be a free-
standing requirement for all actions taken by the federal Government with respect to the National
Guard. Instead, the use of a proviso form—linking the second clause to the preceding one both
grammatizally (by the colon followed by the word “Provided”) and syntactjcally (by the
repetition of the words “branch” and “arm’”)-~indicates that Congress intended merely to qualify
the authority it had previously conferred on the President in the 1916 Act.

This provision reached its current form in the 1956 codification, discussed above in
connection with section 18238, See § 2, 70A Stat. at 598. As with the changes made to section
18238, those made to section 104(c) at that time were stylistic, and were not intended to alter the
scope or meaning of the provision. See supra part ILB.

Thus, given both the language of the cwrent text and the history of that text, the second
sentence of section 104(c) is best read simply as a proviso of the first, i.e., as a statcment v
“restricting the operative effect of statutory language to less than what its scope of operation U
would be otherwise.” Norman J. Singer, 24 Statutes and Statutory Construction § 47:08 at 235
(6th ed. 2000); see Georgia R.R. and Banking Co. v. Smith, 128 U.S. 174, 181 (1888} (the
“ceneral purpose of a proviso, as is well known, is to except the clause covered by it from the
gencral provisions of a statute, or from somic provisions of it, or to qualify the operation of the
statute in some particular”). This textual reading is consistent with the general rule that a proviso
should be construed nairowly, see C.L.R. v. Clark, 489 U.S. 726, 739 (1989), and “to refer only to
the things covered by a preceding clause,” Alaska v. United States, 125 S. Ct. 2137, 2159 (2005).

[t is true that cowrts do not always apply the gencral rule that a proviso is limited to the
provision it qualifies. See Singer, 2A Statutory Construction § 47:09 at 239; Alaska, 125 S. Ct.
at 2159. But our analysis herc rests only on the particular text at issue—focusing on the obvious
connections between the two sentences of section 104(c), which the statutory history makes even
more obvious, as well as on the absence of any language indicating that the proviso was intended
to reach beyond the scope of the provision that it qualifies. In addition, the existence of a
separate gubernatorial consent provision in section 18238 further suggests that section 104(c)’s
proviso was not intended 1o be cornprehensive. Our interpretation thus docs not depend on
invoking a presumption to clarify a text more naturally vead in a different way, but instead relies
on what Congress intended when it enacted section 104(c), as evidenced by the words that it used

10
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and the context m which it used them. See Singer, 2A Statutory Construction § 47:09 at 239-40.
All of these indicators point toward giving the proviso a narow cast.

This textual reading of the scope of section 104(c)’s proviso finds additional support in
the rule that seemingly inconsistent statutes should be construed, where their text permts, to
avoid a conflict. See Morton v. Mancari, 417 U.S. 535, 551 (1974) (“[W]hen two statutes are
capable of co-existence, it is the duty of the courts, absent a clearly expressed congressional
iniention to the contrary, to regard cach as effective.”); California ex rel. Sucramento Merro. Air
Quality Mgmt. Dist. v. United States, 215 F.3d 1005, 1012 (th Cir. 2000) (“[I]t is a well
established axiom of statutory construction that, whenever possible, a court should mterpret two
seemingly inconsistent statutes to avoid a potential conflict.”). This rule of statutory construction
reinforces the need to construe the proviso narrowly, as a more expansive interpretation would
create serious conflicts between section 104(c) and the Base Closure Act. The Act establishes
comprehensive procedural and substantive criteria to be used for making base closure and
realignment decisions. It imposes strict deadlines on various Exccutive Branch actors and on
Congress; establishes and limits the criteria on which the Secrctary may rely in preparing his list
of recommendations; establishes and limits the criteria on which the Commission may rely in
reviewing and revising the Secretary’s list; and constrains the President and Congress to all-or-
nothing decisions about the entire package of reconumendations. These finely wrought
procedures are designed to be—and can work corvectly only if they are—wholly integrated as a
single package, exclusive of and unimpeded by external procedural requirements like a
gubernatorial veto. Accordingly, we must read section 104(c)’s proviso—consistent with 1is text
and statutory history—as not applying to the exercisc of authority under the Base Closure Act.”
Cf. United States v. Fausto, 484 U.S. 439, 453 (1988) (“This classic judicial task of reconciling
many laws enacted over time, and getting them to ‘/make sense’ in combination, necessarily
assumes that the implications of a statute may be altered by the implications of a later statute.”).

7 if we were to read the second sentence of section 104(c) as reaching beyond the section in which it
appears, we would be compelled to read the Base Closure Act as impliedly repealing (or, more accurately given the
time-limited naturc of the Act, temporarily suspending) the proviso o the extent that the proviso would interfere with
and constrain the exercise of authority under the Act. See Posadas v. Narioral Ciry Bank, 296 U.S. 497, 503 (1936)
(deseribing the “well-senled” rale that “where provisions in the two acts are in irreconcilable conflict, the later act (o
the extent of the conflict constilutes an implied repeal of the earlier one™); Singer, 1A Sratutory Construcrion § 23:9
at 458 (“[I)t is only natural that subsequent enactments could declare an intent to repeal preexisting laws without
menton or reference 1o such laws. A repeal may arise by necessary implication from the enactment of a subsequent
act™). The generdl presumplion against implied repeals is overcome where there is a clear conflict between
provisions enacted a1 different times or a clear indication that, in enacting the later statute, Congress mtended to
supplant the earlier one. See Deportment of Transp. v. Public Cirizen, 541 U.S. 752, 766-67 (2004); Branch v.
Smnith, 538 U.S. 254,273 (2003); see also In ve Glacier Bay, 944 F.2d 577, 583 (Sth Cir. 1991) (holding that the
Trans-Alaska Pipeline Authorization Act impliedly repealed the earlier Limitation Act, because the former wus
“comprehensive” and its “scheme simply cannot work if the Limitation Act is allowed to operate concwrently”'). For
the reasons given in the text below, such would plainly be the case here. Congress intended the Basc Closure Act 1o
be an integrated, comprehensive, and exclusive statutory schome, and 4 limited suspension of the previously enacted
proviso in section 104(¢) (which was last amended belore the Base Closure Act was first enacted in 1990) would be

" “necessary to make [the Act] work.” Silverv. New York Stock Exch., 373 U.S. 341, 357 (1963).

11
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The potential conflicts between a gubernatorial consent requirement and the Base Closure
Act take several forms. First, where it applies and while it is in force, the Act is expressly
designated as the “exclusive auihority” for the closure or realignment of federal military
installations in the United States. Act § 2909(a) (emphasis added). This exclusivity would be
eviscerated if an entity not given any authority by the Act were nevertheless allowed to deselect
particular installations from the list of proposed closures and realignments. The Act, in contrast
to the roles carefully selected for the Secretary, Commission, President, and Congress, designates
no role whatsoever for state governors in the selection process. It would be a serious incursion
on the Act’s comprehensive procedural scheme to allow a different set of actors, unmentioned in
the Act with regard to selection, and operating at an cntirely different level of government, to
play such a crucial and potentially disruptive role in determining which installations could be
closed or realigned. Indced, such a conclusion would allow state governors 10 exercise a power
that the Act witbholds from ¢/l of the federal actors on which it confers responsibility: the ability
to block the closure or realignment of an individual installation for any reason. In addition,
Congress knew how to confer a role on governors (and other non-federal entities) when it wanted
them to have one: The Act expressly gives to state and local officials (including governors in
some cases) the right to be consulted regarding and even veto certain federal actions, but these
are actions implementing the list, affer it has been approved. See Act § 2905(b)(2)(D) & (B),
(3)(B) & (D), (5)(B) & (C)(1). In this context, the Act’s cantrasting silence about the role of state
governors in the process of selecting bases for closure and realignment must be considered
conclusive. See, e.g., Jama v. Immigration and Customs Enforcement, 125 S. Ct. 694, 700
(2005) (“We do not lightly assurme that Congress has omitted from its adopted text requirements —
that it nonetheless intends to apply, and our reluctance is even greater when Congress has shown ‘
elsewhere in the same statute that it knows how to make such a requirement manifest.”).

Similarly, applying section 104(c) to the Act would unravel the exclusivity of the
selection criteria that Congress has woven into the rules for both the Secretary and the
Commission. Under section 2913(f), the “final selection criteria specified in [section 2913]
shall be the only criteria Lo be used, along with ihe [Secretary’s] force-structure plan and
infrastructure inventory” in determining the Secretary’s recommendations. (Emphasis added.)
Furthermore, the Secretary in applying these criteria must “consider al/ nlitary installations
inside the United States equally without regard to whether the installation has been previously
considered or proposcd for closure or realignment by the Department.” Act § 2903(c)(3)(A)
(cmphases added). Although this provision is not free from ambiguity (the concluding “without
regard” clause might be read as limiting the sense of “equally” rather than merely emphasizing
onc aspect of equal consideration), there is nevertheless tension between this mandate and the
application of a unique immunity for Nationa) Guard installations. The Comnussion faces
analogous restrictions, as it may depart from the Secretary’s recommendations only if, among
other things, it determines that he “deviated substantially from the force-structure plan and final
criteria.” [d. § 2903(d)(2)(B); see also id. § 2914(d) (imposing other constraints). Thus, the base
closure framework is unambiguously designed not to allow either the Secretary or the

12
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Commission to make decisions about which installations to close or realign on any additional
criteria not described in the Act itself—such as the wishes of state governors. A requirement that
gubernatorial consent be obtained before particular installations may be recommendcd for
closure or realignment cannot be squared with this crucial feature of the Act.

Section 2914(b), which Congress added for the 2005 round, confirms this interpretation
by expressly allowing one narrow exception from the exclusivity of selection criteria, and giving
even that exception a minimal scope. This section requires the Secretary, in developing his
recornmendations, to “consider any notice received from a local government in the vicinity of a
military installation that the government would approve of the closurc or realignment of the
installation.” Jd. § 2914(b)(2)(A). Yet at the end of the day, “[n]otwithstanding™ this
requirernent, the Secretary must base his recommendations only on “the force-structure plan,
infrastructure inventory, and final selection criteria.” Jd. § 2914(b)(2)(B). The Act makes no
comparable provision for state officials—or, indeed, for any officials who disapprove a possible
closure or realignment. In light of this narow accommodation of the view of Jocal governments,
the exclusion of any accommodation of the views of non-consenting governors is powerful
evidence that Congress did not expect—and would not bave wanted—a gubernatoral veto
provision to impede any action proposed or carried out under the Base Closure Act. Cf. United
Dominion Indus., Inc. v. United Strates, 532 U.S. 822, 836 (2001) (“The logic that invests the
omission with significance is familiar: the mceation of some implies the exclusion of others not
mentioned.”).

The conflict between an expansively interpreted version of section 104(c) and the
comprehensive schemc of the Base Closure Act becomes particularly acute in the context of the
President’s role under the Act. As previously noted, the Act imposes no constraints on the
President’s discretion to approve or disapprove the Commission’s recommendations. If state
governors had a veto power over actions under the Act, however, one of two absurd
consequences would follow. Ou the one hand, the President could take into account a
gubemnatorial veto. The President’s power under the Act, however, is all-or-nothing; he is barred
from editing out a particular installation to whose closure or realignment a governor objects.
Accordingly, his only option for giving effect to the gubernatorial veto-would be to reject the
entire list.® In such case, the governor would receive a veto power not simply over a particular
National Guard installation—which, as explained above, is extraordinary enough in the context
of the Act—Dbut rather over the entire set of recommended closures and realignments. Such a
power not only would exceed the scope of section 104(c) itself, but also would be clearly
irreconcilable with a nationwide, federal base closure process that, as described above, provides
no role for governors in selecting installations for closure or realipnment. On the other hand, the

$ Although the President could retwn the list to the Comnission with objections bascd on the veto, that
would not solve the problem. Ifthe Commission simply deleted the vetoed recommendations, it would violate the
exclusivity of selection criteria. Ifil did not, the President would face the original problem again when the
Comnussion returned the list.

13
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President might disregard a gubemnatorial objection (notwithstanding section 104(c)) and approve ,
the entire list. This action, however, would set up yet another conflict: Section 2904(a) of the U
Acl requires the Secretary, in implementing the final list, to “close o/l mulitary installations

recommended for closure” and “realign a// military installations recommended for realignment”

(emphases added). In that scenario, the Secretary could not comply with scction 104(c) without

Wiolating section 2904(a).

Although these specific conflicts are extremcly significant, we also cannot overlook that
reading section 104(c) to apply to actions under the Base Closure Act would thwart the broader
goal of the Act: to replace an essentially ad hoc and politically unworkable process, see Dalton,
511 U.S. at 479, 481-82 (opinion of Souter, J.), with a comprehensive, unified, and rational one,
“a fair process that will result in the timely closure and realignment of military installations
inside the United States,” Act § 2901(b). With respect to National Guard installatjons at least,
applying section 104(c) would revive the ills of the pre-Act process. Justice Souter’s
observations in Dalton (on behalf of four Justices) about the incompatibility of the Base Closure
Act with judicial review would thus apply with equal force to a gubernatorial veto:

If judicial review could eliminate one base from a package, the political resolution
embodied in that package would be destroyced; if such review could eliminate an
entire package, or Jeave its validity in doubt when a succeeding one had to be
deviscd, the political resolution neccssary to agree on the succeeding package
would be rendered the more difficult, if not impossible. The very reasons that led
Congress by this enactment to bind its hands from untying a package, once
assembled, go far to persuade me that Congress did not mean the courts to have
any such power through judicial review.

511 U.S. at 481-82 (emphasis added).

For these reasons, a gubernatorial consent requirement would do serious damage to—and
thus be incompatible with-—the carefully calibrated scheme set up by the Base Closure Act.
Under applicable rules of statutory construction, this incompatibility confirms our interpretation
that section 104(c)’s proviso qualifies only the power that section 104(c) itself grants.® Here,

* This inlerpretation does not render the proviso a nullity. The provision applies whencver the President
acls pursuant to the authority granted him by the first scntence of section 104(c). Although the President’s decision
to rearrange Nutional Guard units under that authority (which he can do at any time) is not constrained by the Base
Closure Act’s elaborate requirements, he is required in such circumstance 1o secure gubernatorial permission belore
altcring the branch, organization, or allotmant of'a unit Nor does our inlerpretation produce a result at odds with the
Proviso’s apparent parpose. When Congress in 1933 was in the process of adding to the predecessor of section
104(e) the requirement of gubernatorial consent, the House Committee on Military Affairs stated the reasons for the
addidon as follows: “[W]here a State has gonc W considerable expense and trouble in organizing and housing a unit
of a branch of the service,” the State “should not arbitranly be compelled {0 accept a change.” H.R. Rep. No. 73-
141, at 6 (1933). The stated goal was to protect Statcs apainst arbitrary changes. Although one might find the
closures and realignment wrought by the elaborate process of the Base Closure Act imperfect, one could hardly
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. because the power exercised in the base closure process by the Secretary, the Commission, and
ultimately the President, including the power to relocate Nationa) Guard units, is in no way
derived from or dependent on section 104(c), it follows that the proviso does not apply.”

* * *

For the foregoing reascns, we conclude that the federal Government, acting pursuant to
the Base Closure Act, need not obtain permission from state goverpors before closing or
realigning National Guard installations.

Please let us know if we can provide furtber assistance.

g

C. Kevin Marshall
Deputy Assistant Attorney General

consider them arbiwary. [ndeed, the entire point of the Act is {0 reduce arbilrariness.

" Necessarily included within your request is the question whether the authority to close or realign
National Guard installaions under the Base Closare Act, unrestricled by a requirement of state consent, would
violite the Constitution, or, at least, whether we should read scctions 18238 and 104(c) broadly so as (o avoida
possible constitutional violation. We see no basis for an afirmative answer. First, the most plausible source of any
constitutional infirmity would be the second Militia Clause. But that clausc authorizes Congress 1o provide for
“organizing, arming, and disciplining” the militia, U.S. Const, art. ], § 8, cl. 16, which includes forming the militia
into organized units, Perpich, 496 U.S. at 350. Indeed, “the Mijitia Clauscs are—as the constitutional text plainly
indicates—additional grants of power to Congress,” id. at 349; and concurrent state power in this area is clearly
subordinate to that federal power. See Second Amendment Opinicn al 38-40 (Part I1.D.2). Second, the modern
National Guard, intimatcly connected with the federal Armed Forces, rests to a large extent on Congress’s distinct
power 16 raise and support armies, which is net qualified by the Militia Clauses. See supra part LB, Third, the Act
applies only to federal installations, and thus finds lurther support in Congress’s power 1o “dispose of and make all
needful Rules and Regulations respecting the . . . Property belonging to the United States.” U.S. Const. art. 1V, § 3,
¢l. 2. That power is not held af the mercy of the States. See, e.g., Kleppe v. New Mexico, 426 1.8, 529, 539, 543
(1976). Finally, as already noled, the original version of what is now scction 104(c), in force from 1916 10 1933,
contained no requirement of gabematorial consent; we have located no constitutional objections raiscd during that
timic. Rather, the proviso apparendy was added in 1933 solely for policy reasons. See H.R. Rep. No. 73-141,at 6
(quoted above in note 9).
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Office of General Counsel
Defense Base Closure and Realignment Commission

Discussion of the August 3, 2005 Wiley, Rein & Fielding Memorandum Regarding
the Apparent Legal Authority of the Secretary of Defense to Recommend Changes
to Air National Guard and National Guard Units and Installations Pursuant to the
Defense Base Closure and Realignment Act of 1990, as Amended

Dan Cowhig
Deputy General Counsel

August 5, 2005

This memorandum discusses the August 3, 2005 Wiley, Rein & Fielding
memorandum regarding “the apparent legal authority of the Secretary of Defense to
recommend changes to Air National Guard and National Guard units and installations
pursuant to the Defense Base Closure and Realignment Act of 1990, as amended.” As
noted in prior Office of General Counsel memoranda, this memorandum is not a product
of deliberation by the commissioners and accordingly does not necessarily represent their
views or those of the Defense Base Closure and Realignment Commission (Commission).

As the Commission stood up operations in April 2003, it was apparent that
significant legal issues related to the Air National Guard loomed in the base closure and
realignment recommendations that were to be released on May 16, 2005." The Governor
and Attorney General of the State of Illinois, who at that time were the most vocal of the
critics of the anticipated Air National Guard recommendations, made several statements
regarding their belief that the pending recommendations would violate both statutory and
constitutional law.’ |

Consistent with the mandate for the Commission to conduct operations in an
open, fair and impartial manner, the Commission has solicited the views from a broad
variety of parties on these matters, including the Department of Justice.® Despite a

' The Secretary of Defense released his recommendations on May 13, 2005, three days earlier than the
Defense Base Closure and Realignment Act of 1990, as amended (Base Closure Act), required. See DEPT.
OF DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 2 OF 2: DETAILED
RECOMMENDATIONS (May 13, 2005).

“ The Illinois Attorney General wamed that if the anticipated recommendations were not modified, a
protracted legal battle would ensue upon the release of the recommendations.

> Letter from Chairman Principi to Attomey General Gonzales (May 23, 2005). Several Members of
Congress made the Congressional Research Service (CRS) memoranda The Availability of Judicial Review
Regarding Military Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June
24, 2005), and Base Realignment and Closure of National Guard Facilities: Application of 10 USC §
18238 and 32 USC §104(c), Flynn, Aaron M. (July 6, 2005), available to the Commission on release.
Some have made their views available to the Commission without request. See RESPONSE TO DEPT. OF
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number of informal and formal requests, the Office of General Counsel of the
Department of Defense (DoD OGC) refused to make their analysis of the matters
available to the Commission.* The Commission Office of General Counsel (Commission
OGC) prepared a discussion of legal and policy considerations related to certain base

- closure and realignment recommendations on July 14, 2005.> On July 18, 2005, the
Commission asked Wiley, Rein & Fielding (WRF) to examine the legal issues presented
by the Air National Guard recommendations as they relate to the authority delegated by
Congress and the President to the Commission, supplying WRF with the July 14
Commission OGC memorandum as a point of departure.

The question addressed by WRF in crafting their memorandum was “the apparent
legal authority of the Secretary of Defense to recommend changes to Air National Guard
and National Guard units and installations pursuant to the Defense Base Closure and
Realignment Act of 1990.” While the question differs from the one posed in Chairman
Principi’s May 23, 2005 letter to the Attorney General, the WRF memorandum
(Memorandum) is useful nonetheless as it may provide the Commission with insights into
the kind of analysis the Department of Defense may have conducted in order to reach the
conclusion that such authority does exist.

DEFENSE: BASE REALIGNMENT AND CLOSURE COMMISSION, Office of the Govemor of Nevada (June 2,
2005), and Complaint, Blagojevich v. Rumsfeld et al., C.D. Ill. No. 05-3190 (July 21, 2005).

* See Letter from DoD OGC to Commission Chairman Principi (June 24, 2005) and Letter from DoD OGC
to Commission Deputy General Counsel Cowhig (July 5, 2005). The DoD OGC views would have been of
great utility to the Commission. Knowledge of the DoD OGC analysis would have facilitated the ability of
the Commission to harmonize the legal positions of the contending parties, enhancing the ease with which
the Commission would fulfill the purpose of the Base Closure Act “to provide a fair process that will result
in the timely closure and realignment of military installations inside the United States.” Base Closure Act,
§ 2901(b).

5 Commission OGC, Memorandum, subject: Discussion of Legal and Policy Considerations Related to

Certain Base Closure and Realignment Recommendations (July 14, 2005) (July 14 Commission OGC
Memorandum).
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Summary of the Wiley, Rein & Fielding Memorandum

The entirety of the reasoning contained in the Memorandum is based upon a chain
of three syllogisms.6 The three syllogisms are described below.

The First Syllogism:

Major Premise: The Base Closure Act provides the “authority for
selecting for closure or realignment, or for carrying out any closure or
realignment of, a military installation in the United States.”’

Minor Premise: “The term ‘military installations’ apglies to
installations on which National Guard units are located.”

Conclusion: “Accordingly, installations on which National Guard
units are located may be closed or realigned.”®

In plain terms, this first syllogism asserts:

The Base Closure Act authorizes the closure or realignment of military
installations; _

Some muilitary installations house units of the Air National Guard;

Therefore, the Base Closure Act authorizes the closure or realignment of all
military installations that house units of the Air National Guard.

This syllogism provides a false conclusion.

SA syllogism is a common technique of reasoning often used in logic and oratory to move an argument
from a specific example to a more general application. “Men are mortal; Greeks are men; therefore, Greeks
are mortal” is a classic example of a syllogism, with an orderly statement of the major premise, the minor
premise, and the conclusion. Syllogisnis are sometimes linked in series to provide a more extensive
argument. While syllogisms are useful, they also present a significant hazard because they can sometimes
mask serious flaws in reasoning, making the irrational appear rational.

? Memorandum at 2.

8 Memorandum at 9.

? Memorandum at 10.
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The authority delegated to the Commission'® under the Base Closure Act is
limited by the definition of a “military installation.” Under the Base Closure Act, “the
term ‘military installation’ means a base, camp, post, station, yard, center, homeport
facility for any ship, or other activity under the jurisdiction of the Department of Defense,
including any leased facility. 1 1f the Department of Defense has jurisdiction over an
installation, the Commission may act to close or realign that installation. Conversely, if
the Department of Defense does not have jurisdiction over an installation, the
Commission may not act to close or realign that installation. In some instances, Air
National Guard units are housed on military installations under the jurisdiction of the
Department of Defense, such as an Air Force Base. In many instances, however, Air
National Guard units are housed at locations over which the Department of Defense has
no jurisdiction, such as a state-owned municipal airport.

Where past base closure commissions have “closed” a military installation under
the jurisdiction of the Department of Defense that housed a National Guard unit, the
usual result has been that the state concerned has taken over the “closed” base, leaving
the National Guard unit in place. Often, other Department of Defense activities are later
moved onto the “closed” installation through agreements with the state authorities. 12

The Second Syllogism:

Major Premise: “When a military installation is realigned ... units’
and headquarters’ ... missions and tasks ... will cease, be reorganized or
be relocated.”"

Minor Premise: The Base Closure Act provides the “authority for
selecting for closure or realignment, or for carrying out any closure or
realignment of, a military installation in the United States.”

12 Although this same limitation applies to the authority delegated to the Secretary of Defense, the role of
this office is to advise the Commission, not the Secretary.

" Base Closure Act § 2910(4) (Emphasis added). This definition is identical to that codified at 10 USC

§ 2687(e)(1).

2 A 2003 Government Accountability Office report provides a number of useful insights into the effect of a
base closure action on a National Guard unit housed on that base. GAQ-03-723, MILITARY BASE
CLOSURES: BETTER PLANNING NEEDED FOR FUTURE RESERVE ENCLAVES (June 27, 2003).

> Memorandum at 10-11

'* Memorandum at 2, quoting Base Closure Act § 2909(a).

40fll



DCN: 11626

Office of General Counsel
Defense Base Closure and Realignment Commission
w Discussion of the August 3, 2005 Wiley, Rein & Fielding Memorandum

Conclusion: “Accordingly ... equipment may be relocated without
apparent limitation, and the relocation of headquarters, units or missions
between one military installation and another ... is permitted [under the
Base Closure Act].”"’

In plain terms, this second syllogism asserts:

Base Closure Act recommendations make mention of disbanding, relocating,
reorganizing or changing the equipment of military units;

Base Closure Act recommendations are made under the authority of the Base
Closure Act;

Therefore, the Base Closure Act authorizes disbandment, relocation,
reorganization, or change to the equipment of military units.

This conclusion of this second syllogism is false.

The authority of the Secretary of Defense to disband, relocate, reorganize, or
change the equipment of military units is derived from and limited by diverse statutory
authority, including Title 10 and 32 of the United States Code, annual authorization and

W appropriation acts, and other session law, as well as the delegated authority of the
President as Commander-in-Chief of the Armed Forces of the United States.

The authorities and restrictions of the Base Closure Act are harmonized with these
other sources of authorities and restrictions by the Base Closure Act itself. The Act
provides for spec1ﬁc constrained exemptions and exclusions from the effect of precisely
identified statutes.'® The Base Closure Act does not contaln any language that would
permit its provisions to override statutes that are not listed.'” There is no provision of the
Base Closure Act that expands the authority of the Federal Government to disband,
relocate, reorganize or change the equipment of National Guard units outside the scope of
existing authorities.

'S Memorandum at 12.

S For example, Base Closure Act § 2909(a) (Restrictions on other base closure authority) (Limiting

application of 10 USC § 2687), § 2905 (Implementation) (Restricting the application of certain provisions

of the National Environmental Policy Act of 1969).

'” The Base Closure Act does not contain any language indicating that its provisions are . to be given effect
“notwithstanding any other provision of law.” To the contrary, the presence of specified exemptions to

identified statutes is a clear indication the Base Closure Act is not intended to override statutes that are not

explicitly identified.
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The Third Syllogism:

Major Premise (the conclusion of the first syllogism). “Installations
on which National Guard units are located may be closed or realigned.”"®

Minor Premise (the conclusion of the second syllogism): “Equipment
may be relocated without apparent limitation, and the relocation of
headquarters, units or missions between one military installation and
another ... is permitted.”19

Conclusion: “Hence, the BRAC statute authorizes the Secretary to
recommend and take any action necessary to terminate operations or
reduce and relocate National Guard equipment, headquarters, units and/or
missions.”

This third syllogism is constructed from the conclusions of the first and second
syllogisms. In plain terms, it asserts:

The Base Closure Act authorizes the closure or realignment of military
installations that house units of the Air National Guard;

The Base Closure Act authorizes disbandment, relocation, reorganization, or
change to the equipment of military units;

Therefore, the Base Closure Act authorizes the disbandment, relocation,
reorganization, or change to the equipment of units of the Air National Guard.

Derived as it is from the false conclusions of the first and second syllogisms, this
third syllogism and its conclusion are also false.

The false conclusion of this third syllogism is the conclusion of the
Memorandum, that the Base Closure Act “authorizes relocation or change to National
Guard equipment, headquarters, units and/or missions.”*! The Commission should not
rely upon the reasoning of the Memorandum.

'* Memorandum at 10.

'* Memorandum at 12.

*® Memorandum at 11. The Memorandum also states this conclusion in somewhat cleaner language as
“because the BRAC statute applies in the first instance to military installations on which National Guard
units are located, it necessarily also applies to National Guard units, missions, and equipment associated
with those installations.”

2! Memorandum at 8.
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Sundry Points

Although they do not impact the conclusion of the Memorandum, there are a
number of sundry points that merit comment.

The Memorandum concludes that the Base Closure Act “appears to provide no
authority for the retirement of equipment, as opposed to the transfer or relocation of
equipment.”® This is consistent with the conclusion on that same point in the July 14
Commission Office of General Counsel memorandum.?

While the Memorandum correctly notes “past BRAC rounds have recommended
the closure or realignment of installations relating to the National Guard,”** it
mischaracterizes those actions by failing to note that every recommendation made by
prior commissions that directed the movement of a unit of the Air National Guard was
made with the consent of the governor concerned.”> Often the recommendations were
made at the request of the governor concerned. The Memorandum also indicates that the
1995 Defense Base Closure and Realignment Commission (1995 Commission) directed
the relocation of a laundry list of Air Guard units “to locations acceptable to the Secretary
of the Air Force.””® A reader might conclude from that summarization that the 1995
Commission placed the relocation of a long list of Air Guard units entirely at the

2 Memorandum at 12.

* July 14 Commission OGC Memorandum at 15-17. Unfortunately, this leaves the Commission without a
possible insight into the DoD OGC analysis on this point.

34 Memorandum at 10.

** BASE REALIGNMENTS AND CLOSURES: REPORT OF THE DEFENSE SECRETARY’S COMMISSION (Dec 29,
1988) (1988 SECRETARY’S COMMISSION REPORT); DEFENSE BASE CLOSURE AND REALIGNMENT
COMMISSION: REPORT TO THE PRESIDENT 1991 (July 1, 1991) (1991 COMMISSION REPORT); DEFENSE BASE
CLOSURE AND REALIGNMENT COMMISSION: 1993 REPORT TO THE PRESIDENT (July 1, 1993) (1993
COMMISSION REPORT); DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION: 1995 REPORT TO THE
PRESIDENT (July 1, 1995) (1995 COMMISSION REPORT). The Memorandum also fails to note the practice
adopted by the Army in making its recommendations for the 2005 round, where every recommendation that
impacts a unit of the Army National Guard is conditioned by the phrase “if the State decides to relocate
those National Guard units.”

% Memorandum at 10, note 61, indicating that the “1995 BRAC Commission Report ... recommend[ed]
closure of Ontario International Airport Air Guard Station in California, Roslyn Air Guard Station in New
York, and Chicago O’Hare IAP Air Reserve Station in Hlinois with relocation of the 126™ Air Refueling
Wing (ANG) to Scott AFR in Illinois and relocations of other ANG units to locations acceptable to the
Secretary of the Air Force.”

7of1l



DCN: 11626

Office of General Counsel
Defense Base Closure and Realignment Commission
Discussion of the August 3, 2005 Wiley, Rein & Fielding Memorandum

discretion of the Secretary of the Air Force, without any limitation whatsoever. In fact,
the recommendations mentioned in the list contained in the Memorandum originated with
the states concerned, and were thus made with the consent of the governors concerned.”’
With the exception of the last installation mentioned in the list, O’Hare International
Airport, each recommendation proposed that the unit would move to the precise location
within the state that was requested by the state.?®

In the case of O’Hare International Airport, the City of Chicago sought the
property that housed the 126" Air Refueling Wing of the Illinois Air Guard and a number
of other support units at the airport. The city and state requested the 1995 Commission
authorize the movement of the state’s Air Guard units to other locations. The Air Force
concurred with the relocation of the 126™ Air Refueling Wing to Scott Air Force Base,
Illinois, and “‘the remaining Air National Guard units to other locations within the state,”
so long as those locations were “acceptable to the Secretary of the Air Force.” The
1995 Commission crafted a recommendation based on the request of the State of [llinois
that directed those movements so long as the City of Chicago paid all costs associated
with the relocations. If those conditions were not met, the 1995 Commission provided,
“the units [would] remain at O’Hare International Airport.”30

In the body of a historical discussion, the Memorandum recounts that the 1988

- Base Realignment and Closure Commission (1988 BRAC Commission) was “an
executive-branch commission,”*' established by the authority of the Secretary of
Defense.*? It is important to note that this is not true of the 2005 Base Closure and
Realignment Commission, which was established by the amended Defense Base Closure
and Realignment Act of 1990, a statute. Because Congress, through the Base Closure
Act, delegated some degree of legislative authority to the 2005 Commission, the
Commission resides outside the Executive Branch.

27 1995 COMMISSION REPORT.

2 See 1988 SECRETARY’S COMMISSION REPORT, 1991 COMMISSION REPORT, 1993 COMMISSION REPORT,
and 1995 COMMISSION REPORT.

% 1995 COMMISSION REPORT at Ch. 1, p. 94-95

%% 1995 COMMISSION REPORT at Ch. 1, p. 95.

3! Memorandum at 4.

3 While a statute was subsequently enacted to support the activities of the 1998 Secretary’s Commission,
that commission remained under the authority of the Secretary of Defense. Subsequent base closure
commissions were placed outside the authority of the Secretary of Defense by the enactment of the Defense
Base Closure and Realignment Act of 1990.

8of 11



DCN: 11626

Office of General Counsel
Defense Base Closure and Realignment Commission
Discussion of the August 3, 2005 Wiley, Rein & Fielding Memorandum

The Memorandum misstates the issue and holding of Dalton v. Specter.**
According to the Memorandum, the Court found in Dalton that “stated plainly, ‘claims
simply alleging the President has exceeded his statutory authority are not constitutional
claims, subject to judicial review.”””* This quote, however, is drawn from dicta, not from
the holding of the Court. The entire sentence reads “the decisions cited above,” referring
to an extensive discussion of the application of a broad variety of cases to the assertion
that the President’s approval of a recommendation purportedly tainted by a procedural
violation by the Commission constituted a violation of the Constitutional separation of
powers doctrine, “establish that claims simply alleging the President has exceeded his
statutory authority are not ‘constitutional” claims, subject to judicial review under the
exception recognized in Franklin.”*®

In the words of the Supreme Court, “the claim raised” in Dalton was “a statutory
one: The President is said to have violated the terms of the 1990 Act by accepting
procedurally flawed recommendations.”® In other words, in Dalton, the plaintiff claimed
that the Commission’s actions were procedurally flawed, not that the Commission had
exceeded its authority or violated the Constitution.

Deciding this issue, the Supreme Court held that “how the President chooses to
exercise the discretion Congress has granted him is not a matter for our review.”*’
Summing its decision, the Court rephrased this holding slightly, as a finding that “where
a statute, such as the 1990 Act, commits decision-making to the discretion of the
President, judicial review of the President's decision is not available.”*®

This distinction is critical to the Commission’s action on elements of
recommendations that fall outside the scope of the Base Closure Act, as discussed in the
July 14 Commission Office of General Counsel memorandum that was provided to the
Office of Legal Counsel, because the holding in Dalton presupposes that the action was
within the scope of the statutory delegation of authority. Justice Blackmun’s concurring
opinion underscored this distinction, pointing out that Dalton “does not foreclose judicial
review of a claim” that the President acted “in contravention of his statutory authority.”*

511 U.S. 462 (1994).

** Memorandum at 23 {quoting Dalton at 473).

3 511U.8. at 473-74, citing Franklin v. Massachusetts, 505 U.S. 788 (1992).

36511 U.S. at 474 (Emphasis added).

%7511 U.S. at 476 (Emphasis added).

*$'511 U.S. at 476-77 (Emphasis added).

511 U.S. at477-78. Justice Blackmun provided several examples of questions that he considered
reviewable under the Dalton decision:
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Nor, plainly, does Dalton foreclose a claim that the Commission acted beyond its
authority, or in violation of the Constitution.

It is essential for the Commission to recognize that the recommendations at issue
in Dalton did not themselves present constitutional questions. In Dalton, the plaintiff
asserted that the recommendations regarding a purely Federal facility, the Philadelphia
Naval Shipyard, were procedurally tainted.*’ Several leaps of logic were required to
allege a matter of constitutional significance. The Air Force and Navy recommendations
impacting the Air National Guard, however, are replete with issues that are clearly
grounded in the Constitution, including the separation of powers between the Legislative
and Executive and the division of power between the state and Federal governments.

Finally, the Memorandum asserts that the Commission must ignore and endorse
any aspect of the Department of Defense recommendations that might violate the law,

positing that the “Commission may only make changes to recommendations that
substantially deviate from the Force-Structure Plan and final criteria.”*! In effect, the

Memorandum would assert that commissioners are devoid of any authority to correct
plain error, could be compelled to act in violation of law, and are entirely reliant upon the
Department of Defense to determine the scope of their authority. Such an assertion can

1 write separately to underscore what I understand to be the limited reach of today’s
decision. The majority and concurring opinions conclude that the President acts within
his unreviewable discretion in accepting or rejecting a recommended base-closing list,
and that an aggrieved party may not enjoin closure of a duly selected base as a result of
alleged error in the decisionmaking process. This conclusion, however, does not
foreclose judicial review of a claim, for example, that the President added a base to the
Defense Base Closure and Realignment Commission’s (Commission's) list in
contravention of his statutory authority. Nor does either opinion suggest that judicial
review would be unavailable for a timely claim seeking direct relief from a procedural
violation, such as a suit claiming that a scheduled meeting of the Commission should be
public, see § 2903(d), note following 10 U.S.C. § 2687 (1988 ed., Supp. IV), or that the
Secretary of Defense should publish the proposed selection criteria and provide an
opportunity for public comment, §§ 2903(b) and (c). Such a suit could be timely brought
and adjudicated without interfering with Congress’ intent to preclude judicial “cherry
picking” or frustrating the statute’s expedited decisionmaking schedule.

511 U.S. at 477-78 (Emphasis added).

511 U.S. at 466.

*! Memorandum at 20. This assertion presupposes that unless a statute making a delegation of authority
contains a specific proviso to the effect that the entity to which the authority in question has been delegated
is authorized to ensure that it does not exceed its delegated authority, it must exceed its delegated authority.
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not be reconciled with the Commission’s role as an independent body charged with the -
responsibility of reviewing the recommendations of the Department of Defense for
compliance with the requirements of the Base Closure Act.

-~

5Wb
Author: Dan Cowhig, Deputy General Counsel

Approved: David Hague, General Couns% /0/ g [] / ;C/@ c)
Y44
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION
25221 South Clark Sireet, Sutte 600
Arlington, VA 2220
Telephone: 703-689-2000

August 5, 2005

The Honorable Alberto R. Gonzales
Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Ave., N.W.
Washington, D.C. 20530-0001

Dear Attorney General Gonzales:

A memorandum of law prepared at my request by the law firm of Wiley,
Rein & Fielding, LLP is enclosed. The memorandum is not a product of
deliberations by Base Closure and Realignment (BRAC) Commission members
and accordingly does not necessarily represent their views or those of the
Commission. We remain uncertain as to the state of the law and thus continue in
our need for the assistance requested in my letter to you of May 23, 2005.

Your legal opinion regarding the authority of the Secretary of Defense and
BRAC Commission to effect the changes contemplated by the Secretary's
recommended closures and realignments of National Guard and Air National
Guard installations will help to guide us in formulating our recommendations to
the President. With our final deliberations scheduled for August 24-27 and our
report due to the President on September 8, time is of the essence.

We have remained in contact with the Office of Legal Counsel with respect
to this matter and will continue to provide assistance as requested. A paper
prepared by my legal staff discussing the enclosed memorandum may be
forthcoming early next week.

Sincerely,

ordsy i

Anthony J. Principi
Chairman

Enclosure:
Memo of law dtd August 3, 2005

Chairman: Anthony J. Principt
Commissioners: The Honorable James H. Bilbray. The Honorable Philip E. Coyle HY, Admiral Harold W. Gehman Jr.
VSN (Rety. The Honorable Jim Hansen, General James T, Hill, USA (Reu. General Lloyd Newton, USAF (Ret), The
Honorable Samuct K. Skinner, Brigadier General Sue EHen Turner, USAL (Ret)
Executive Director: Charles Battaghia
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ATTORNEY CLIENT PRIVILEGED CONF[DENTIALﬁ 4

.-TO: | o -The Honorable AnthonyJ Prmcrp\ Do
L ' Charrman Defense Base Closure and Realrgnrnent Commrssron

'FROM:  Fred F. Fielding > ,
DATE: ~Atigust3 2005 | | | ,
, RE: ‘ Apparent Legal Authorlty of the Secretary of Defense to Recommend Changes to

‘Air National Guard and National Guard Umts and Installatrons Pursuant to the
Defense Base Closure and Realignment Act of 1990, as Amended

“I.. . Introduction. SRR T - S S ,""
‘ ~ The Defense Base Closure and Reallgnment Act (“BRAC statute”) of 1990 as’ amended '
" governs the 2005 round of base realignment and closure decxslons Pursuant to the BRAC |
statute, the Secretary of Defense (“Secretary”) presented a force-structure pian and 1nfrastructure
inventory to Congress and the Defense Base Closure and Realignment Commission (“BRAC
Commission”) and publlshed ﬁnal selection criteria for use in making base closure and
realignment recommendations.’ Subsequently, the Secretary transmitted to. Congress and the -
" BRAC Commission a list of military installations that the Secretary recommends for closure or
realignment based on the force- structure plan and the final selection criteria.’ The final selection
v cntena are “the only criteria to be used, along with the force-structure plan and rnfrastructure
mventory in makmg base closure and reallgnment recommendatlons in 2005 4

" Among the actions recommended by the Secretary are: (1) the closure of certam
1nstallatxons on whrch Army Natronal Guard or Alr Natlonal Guard (“Natxonal Guard”) units are

L " Defense Base Closure&Realrgnment Act of1990 as amended Pub L No lOl 5l0 §§ 290I I, 104 Stat 1808 ’ )
R ,(COdlfed at lO U SC §2687 note (§§ ”901 l4)) b L _ _ P

PO

2 10 is. c_§ 2687 note(§§2..,_ 2(a)—~29l3) e R

. .-.'-}." Id: §2687 note(§ 2914(a))

| "‘,-,Z'j‘ld §2687 note (§ 2913(0)
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v A located and the assocxated relocatlon or. change to equrpment headquarters umts and/or R
- . missions; and (2) the reahgnment of certain installations on which National Guard units are
located and the associated relocation or change to equipment, headquarters, units, and/or ‘
" missions.” ' Pursuant to your mstructton we enclose herewrth our analysrs of i issues related to -
'these recommendatlons - » : » SR ’

Il Presentatlon of Issues.

ST 3.The questton is whether the Secretary may recommend the above actlons mvolvmg

, mthtary installations on which National Guard units exist without obtaining gubematorlal

- consent in each state'in which such units are located. This question presents at least three

' subsidiary questions. First, do the pr0posed actions impacting National Guard equipment, }
headquarters, units, and/or missions fall within the parameters of the BRAC statute? Second, do " -
the proposed actions 1mpacttng National Guard equipment, headquarters, units, and/or missions -
|mpltcate other statutory schemes and, if so, does the BRAC ‘statute override these schemes” -
‘Third, even if the proposed actions implicate other statutory schemes, may the BRAC. . * °
Commission charige recommendations based on this legal presumption and, relatedly, coulda . ‘
cause of action lie against the Secretary or the BRAC CommtsSton for makmg or farhng to re)ect. L
suchrecommendedacttons” e L e e T Coe T

1. . The Secretary s Proposed Acttons Fall Wlthm the Parameters of the BRAC Statute '

‘A ., ‘The Purpose of the BRAC Statute Is to Provnde an Expedrted and Polmcally o
’ Neutral Base Closure Process . L

"1 T A review of the evolutton of the current BRAC process from prior statutory mechamsms 1
' - for closmg or reahgmng mlhtary installations is instructive for two reasons.  First, it illustrates -
- that the codified BRAC process was intended to be a cornprehensrve review of the United States -
‘military base structure: w1thout regard to partisan interests or local intervention. Second, and
'_.relatedly, it supports. the plain language of the BRAC statute, which currently provrdes that - ,
BRAC is the “exclusive authority for selecting for closure or realignment, or for carrymg out any -
. closure or realtgnment of a mtlttary mstallanon 1n51de the Umted States 6 L :

'l. The Pre—BRAC Statute Base Closure and Reahgnment Process

In the early 19605 Presrdent Kennedy dtrected Secretary McNamara to tmplement an :
extensrve base closure and reali gnment program aimed at reducing the sizeable base structure .~
o developed dunng Wor]d War II and the Korean conﬂtct Wlth mtmmal consultatton W1th

- P tis not. our oplmon based on the Ilmtted mformauon we have to- date that the members of a State s Guard
. “outside of their federal’ reserve capacity, assigned to-a headquarters or umt may themselves be relocated or moved
S outsrde the State pursuant to2 BRAC recommendatton : . - -

3 s |o u. s. c § 2687 note (§ 2909(a))

L o7 Defense Base Closure and Reahgnment Commtssron Report to the Prestdent 1995 (“1995 BRAC Commtssron

T Report ",.ch; 4; at 4- 1 Reportofthe Defense Secretary sCommlssnon l988 (“1988 Secretary sCommtssron
Report") ch'l at8 ' I L e .
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'Congress or the mlhtary serv1ces Secretary McNamara closed or reah gned hundreds of bases S v
" In 1965, suspicions that politics had played a role in the selection ofbases forclosureor . .
~ reali gnment members of Congress responded by enacting legislation that established reporting _
.- - requirements for base closures President Johnson promptly vetoed the Iegtslatzon settmg off a. .
decade ]ong struggle between the branches over base closures 0. R -
. In 1977 Congress succeeded in curtarlmg the: Secretary s abxhty to close or reahgn N R
: .'jm]htary bases.’ Tucked into the f'scal year 1978 rmhtary construction bill sigried by Presndent B
~Carter was a provnsnon requiring the Secretary to undertake extensive notification, reporting,
" . environmental, and layover requirements prior. to closmg or realigning a mxhtary mstallanon
‘The pl‘OVlSlOl’l subsequently was COdlﬁCd at§ 2687 of tltle 10, U.S. Code."?

12 .

‘As. enacted, § 2687 barred the Secretary from closing or reahgmng an mstallanon at -
: whrch at least 500 civilian personnel were authorized to be employed, of realigningan .
" installation if the reahgnment involved a reduction of more than 1,000- (or 50: percent of) ,
personnel authorized to be employed; unless the Secretary took certain steps.’* Specifi cally, the
- . Secretary was to notify Congressional armed services committees of the proposed closure or - .
reahgnment comply with environmental law,-submit his final decision to the committees ..
+.accompanied by a detailed justlﬁcatlon evaluating its possxble consequences, and wait 60 days
before implementing the decision.!> However, the statute removed § 2687’s procedural hurdles
.- forclosures or reahgnments above the numeric thresholds that the Premdent certified as.
* necessary for reasons of national security or a military emergency ® Section 2687 later was
~ .. amended to lower the number of authorized civilian personnel from 500 to 300, require
" committee notification as part of the Secretary s annual authorization request and extend the R
’ wamng penod to the longer of 30 legxslatlve days or 60 calendar days EE S *

- lld_._‘.
*id.
o v”ld

S 2 Mshtary Constructlon Authorlzatlon Act (“M|lCon Act”), Pub L No 95 82 tit. Vl §6l2 91 Stat 358(1977) B
L. .. .See aIso S.. REP NO 95 125 (1977), H. REP NO 95-494(1977) (Conf Rep) o

"ﬁ‘l"’lousc §2687

e thon Act § 6I2(a) (b)

- _"’ld §6l7(c)

.:,"‘"7 10 u: S C §2687 Department ofDefense Authonzatlon Act Pub L No 99 145 tlt Xll § l202(a) 993tat 7l6.7,:ij-,‘. :’._ CH
(1985)’-" ; ) T ‘ P . : : SRR
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U_‘ i B . Followrng the enactment of§ 2687 vrrtually no closures took place over the next
S jdecade '® In"1988, faced with a declining Department of Defense (“DOD”) budget, Secretary

~ Carlucci worked with Congress to develop a two- -part base closure approach, under which the .

Secretary would establish’ an executive-branch’ commtssron (“Secretary’s Commtssron”) to -

;‘revrew the mtlrtary base structurc ‘and’ Congress would draft leglslatton to 1mplement the - "

RGN base closure and realtgnment procedures by removmg exrstmg bureaucratrc and legtslatwe e
roadblocks : : s O v

: Accordtng]y, the Secretary established a 12- member commission charged with' .
determmmg the best process for identifying bases for closure or real gnment, reviewing the
- military base structure,.and reporting its recommendations to the Secretary by December 1988. 2
-"For.its par‘t Congress enacted a BRAC statute (1988 statute™) that attempted to address the key

~* impediments to DOD’s abtltty to close or realign unneeded military installations.?? At the outset, -

- the 1988 statute was structured to address the “very polmcal problem” of asking members of .
- Congréss to put aside parochial concerns and evaluate base closure recommendations -
_, obJectrvely. By codrfymg the Secretary ] Commnssron and rts mission, the 1988 statute

%988 Secretary 's Commission Report ch; l at9 (notrng that “[s]mce passaoe of [§ 2687] over a decade ago, there
has not been a. single major base closure [as a)ll attempts at closing major installations have met with failure, and

‘ ) Secretary 5 Commtssron S recommendattons The objecttve of this approach was 1o, streamlme e

even proposed movements of smial military. units have been frustrated™); 134 CONG. REC. S15554-04 (dailyed. Oct.
12, T988) (statement of Sen. Boschwttz) (assertmg that “for more than a decade Congress has kept the mrlrtary from’ .

~ . closing any unneeded’ bases")

v S 134 CONG REC 815554 04 (darly ed. Oct 12, 1988) (statement of Armed Services Comnuttee Ranktng Member
T T Warr\er) (descnbrno how President Reagan and Secretary Carlucci “seized the. initiative and approached the senior.
o members of both the House. and Senate Armed Servrces Corrumttees [and together] devnsed this levtslatron")

3 ld (statement of: Armed Servtces Commrttee Charrman Nunn) (explamrng that “[t]he key to maktng the mtlrtary '

installation structure more efficient and effective is to remove the current bureaucrattc and legislative roadblocks to. . o
closing or realrgmng bases”); H. Rep. NO. 100-735, pt. | (1988) (repomng that “[t]he purpose of [the bill] would'be - =~

to streamline procedures ona one -time’ basrs to expedrte the renlrgnment and closure of unneeded mtlttary
mstallattons”) : . . ,

2 1988 Charter Defense Secretary s Commnssnon on Base Realtgnment and Closure The Pentaoon (May 3 1988) R '

3

"1 Det‘ense Authorrzatron Amendments & Base Closure &. Realtgnment Act Pub L. No 100 526 1t ll §§ 201 09 .

102 Stat 2623 (1988) (codrt‘ed at lO U S. C § 2687 note (§§ 20l 09))

. . R o [ 'lt’

E 134 CONG REC 516882-01 (darly ed Oct 19 1988) (statement of Ranktng Member Wamer) (also (TR,

c_,e,\_ﬂ " acknowledgm g that “[n)o Senators or Congressmen want.to see Jobs lost in their States or drstncts") see also id. *
. _515554-04 (daily ed. Oct. 12, 1988) (statement of Chatrman Nunn) (noting that "[w]e also understand the reality .

: and the’ sensmvrty in the commumtres of America that are so dependent in some cases on these bases at least in the L :"..'_ s
*short turi and we know that that reﬂects itself here in’ rthe Congress") 4d Sl5554 04 (statement of Ranktng Mémber .. : "

. . Warner) (recogmzmo “the apprehens:on of thwembers of Congress [who may] say ‘We are closrng bases and we .
—e-—g-«-r———-may.-’close»out—my-career’m the:CongressTo! of the-United States“‘) id. S15554-04 (statement of Sen: Boschwrtz)
s : _ (indicating that although members. “agree in: prmcrple that some mthtary bases should be closed -, thi$ general

- “consensus.breaks down: when it:comes tq specifics; when Members put up obstacles . .. to'stop base ‘closings in their s

home States”); id: ‘H10033:01 (daily-ed. Oct.- 12, 1988) (statement of Rep Drcklnson) (emphasrzmg that.

y “[h]rstorrcally, we have been unable to- [put in place a base closmg Vehlcle]' at least for 12 years because of pohtrcal e :
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. remove[d] Congress from mrcromanagmg each and every proposal to close a mrhtary base n2d ; ‘ W
'At the same time, the 1988 statute also waived certam key statutes — mcludmg § 2687 = that the o Sy
Secretary had rdentrﬁed as tmpedrments to base closures S

The 1988 statute produced 1mmedrate effects In December 1988 the Secretary $
) Commrssron recommended closing or reahgmng 145 bases and in May 1989 afterthe’ "
- Congressronal revrew perrod exptred wrthout a resolutron of drsapproval the recommendattons
“went tnto effect LTl T R . : : : :

B 2. ' The Post-BRAC Statute Base Closure and Reahgnment Process. '

Because the 1988 statute provrded streamlmed base closure and reahgnment authorrty on
" a*one-time basis,” the legal and political 1mped1ments to base closure returned upon its -
expiration at the end of 1988’ 77 In'early 1990, Secretary Cheney nonetheless issued a list of -
, recommended closures and realr gnments, but the lrst met wrth Congressmnal opposrtron 8-

- Congress recogmzed that further reductrons in rnstallatrons were: necessary, however and.
: .m late 1990 enacted the BRAC statute as “the rrght way to close bases »29 The BRAC statute '

(Contrnued B IRRTIR TR . : - : o o
- considerations or whatever") id. H10033 01 (dally ed Oct 12, ]988) (statement of Rep Armey) (mdrcatmg that
_ “[1]his [legislation] has been a difficult fight [and iln the begmnmg, few thought that Congress would accept a blll
that strlkes so dtrectly at pork barrel spendmg”) : , :

134 CONG REC 515554 04 (darly ed: Oct 12, l988) (statement of Sen. Boschwrtz)

By REP No 100- 735 pt I (reportmg that the Secretary “stated that [DOD] is unable to close or reahgn unneeded
L n'uhtary installations because of impediments, restrictions, and delays imposed by provisions of current law”); H. -
" REP. N0: 100-735, pt. 1 (1988) (indicating that “[t]he Department contends . . . that a 1977 law (codnt‘red at 10

" U.S.C. section 2687) created impediments to closure of unneeded facilities”); l;4 CONG. REC..S16882 (darly ed:
Oct. 19,.1988). (statement -of Ranking Member Wamer) (noting that the Secretary “requested that Congress enact e

' _legrslanon to remove the vanous tmpedrments in law that prevent trmely closure of mthtary bases )
% 1995 BRAC Commtssron Report ch 4 at4 2 o
‘ ”H REP No 100- 735 pt L1

- i l995 BRAC Commrssron Report ch 4, at4 3 see eg 136 CONG REC H7429 03 (darly ed. Sept 12 1990)
- (statement of Rep. Fazio) (arguing that “[t]here is very strong evidence to indicate that Secretary Cheney's base -
closmg announcements are pohttcally motrvated"), id 'H7429-03 (statement of Rep. Brown) (explaining that “the
- long list of base closures and realignments proposed by Secretary of Defense Cheney-in-January 1990 is not, in my
. " opinion, either fair or forward- looking”); id. H7429-03 (statementof Rep ‘Schroeder) (urgrng Congress to* reject[] R
. the back ofthe envelope partusan base closure effons used by Secretary Cheney 50 far“) . SOt o

_ ---29 H REP No lOl é65 (1990) (statmg that “[t]he last two years have provrded examples of both the rrght way and
“the. wrong;way to close bases[: tthe’ establishment of the Defensc Secretary's. Commission on’ Base Realrgnment and
- Closure in 1988 is an’ example of the riglit way-to-close-bases... . {while] Secretary Cheney's announcement of ;"
o _candldates for base closure on January 29, l990 was an example of the wrong way to close bases”) Y




v R -burlt upon and made varrous rmprovements 10 the 1988 statute 30 Frrst the BRAC statute
authorized a bipartisan commission, with members (o be appomted by the President and .
confirmed by the Senate. 3! Second, the BRAC statute established a multi-step process, subject to ‘
©-0 . strict time lrmrts for makmg ¢losure and reahgnment recommendatrons in 1991, 1993, and 1995, .
R "respect\vely It directed the Secretary to submit a force structure planto Congress develop and’r o
" publish criteria for selectmg rnstal]atrons for- closure or realrgnment and fonnulate a listof T
' -;'f-'.'j-j'recommendatronSrbased upon the’ force-structure plan and final selectron criteria.? Upon recerpt_ PR
~ of DOD’s recommiendations; and wrth the assistance of the Government Accountabrlrty Off ce -
(“GAO”), the BRAC Commrssron was to conduct public hearings and réview the- T
_ recommendatrons to determine whether the Secretary had “deviated substantially” from the ,
- force-structure plan and final selection criteria.’* The BRAC Commission then was to report to-
* the President with its own recommendations, accompanied by explanations and. justifications. 3%
If the President approved the BRAC Commrssron s recommendations, he was to transmit themto -
_ Congress; if not, he was to return them to the BRAC Commission for revision and resubmlttal %
- Barring a Jomt resolutron of drsapproval by Congress, the: recommended closures and
: rea]rgnments were to be camed out by the Secretary wrthm a srx ryear penod

. - The BRAC statute provrded the Secretary wrth specral authontres to 1mp1ement cIosure
"~ and realrgnment recommendatrons Under the law, the Secretary could ¢ ‘take such actions as’
may be necessary” to close or realign an installation; manage and dispose of property, carry out
: envrronmental restoration and mitigation, and provrde assrstance to affected communities and .
BN employees In addition, the BRAC statute specified that it was 1o serve as “the exclusive * =~
authority” for base closures and realrgnments with the exception of closures and reali gnments
(1) that were implemented under the 1988 statute, or (2) to which § 2687 is not applicable,

305 REep. NO; 101-384 (l 990) (descnblng the BRAC statute s adoptron ofthe 1988 procedures wrth certam
|mprovements) ’ .

i §29o3 e
"’1d§2903(a) (c) R
'} :-S'-_" 1d. §2903(d)

g : 35 Id

- 36 Id: § 290.:(e) lf the Presrdent dld not transmlt an approved llSt of recommendatrons the process was to be
'termmatedld‘ . B . . T : :




' tncludmg those camed out for reasons of natlonal secunty or mtlttary emergency o To expedlte e v
the process even further, the BRAC statute also waived § 2687, along with’ certain property, ‘ o
“environmental, and appropriations statutes so that § 2687 could not tmpede the Secretary s
BN »abthty to close or realtgn mstallattons ‘ : : :

ST Pursuant to the BRAC statute three rounds of closureﬂand reahgnments toolc place m
L :1991 1993 and 1995 resulttng in the closure or reahgnment ofhundreds ofmstallattons

It was not unttl 2001 that Congress agam tumed its attentton to the need to reduce excess
mllttary infrastructure.® After extensive, debate, Congress approved. legtslatton (42001 .
amendments”) amending the BRAC statute to authorize a 2005 round.*® The 2001 amendments °
A - modified the BRAC statute to require the Secretary'to submit, in addition to the force-structure
L plan a comprehenswe mfrastructure mventory of every type of military mstallatton for active -

‘ ,‘°/d §§ 2905 2909. - S

_..“ Id § 2905(c) (d) The 1990 waiver thus constituted a more comprehenswe repeal of § 2687 than the 1988,
" version, which had merely authorized closures and realignments without regard to the “procedures set forth in” §
2687. Pub. L. No..100-526, § 205(2); see also S. REF:NO. 101- 384 (explaining that DOD should “reap the benefit
of cerfain waivers [applied in 1988 to] permit a more rapid closure of installations[-and] reallzatton of the attendant
savmgs[ and] expedtte the dISposal of the property ‘and the development of Iocal economic rewtahzanon plans”)

“ Dep'T OF DEFENSE REPORT REQUIRED BY SECTION 2912 OF THE DEFENSE BASE CLOSURE AND REALIGNM ENT

ACT OF 1990 (“Section 2912 Report”), app. C (2004). ‘The process “established by the BRAC statute withstood

constitutional challenges under the rion-delegation or.separation of powers doctrines. See Nat | Fed'n of Fed S v
: Emp[oyees V. Umted States 905 F.2d 400 404 05 (D C. Cir: 1990) K -

.8 The House of Representattves was. more resistant than the Senate to authonzmg an addmonal round E 2, 147
) CONG REC. H10069-01 (daily ed. Dec: 13,2001y (statement of Rep. Baldacci) (noting that “this House has .
- contmually stood up and voted against any. additional base closure commissions”); In 2001 the Senate approved
- defense authonzatton legislation providing comprehenswe aithority for a new BRAC round after narrowly-defeating.
an amendment to striké that authority.. 147 CONG. REC.'$9763-07 (daily ed. Sépt. 25,2001); see also S. REP. NO..
107-62 (2001) (rmnonty views of Sen. Bunning). By contrast, the'House legislation provided only for.limited -

. authonty relating o lease- back of base closure property. Compare, e.g., S. 1416 and S. 1238 (providing e
) comprehensxve authonty for a new BRAC round) with H.R. 2586 (providing only for limited.authority for. lease .’
.- back of base closure property).. Ultrmately, the House acquiesced to the Senate proposal modified to- delay the next-

round from 2003 t6 2005. H. REeP. No..107-333 (2001) (Conf. Rep.); 147 CONG. REC. H10069-01 (statement of -
" Armed Services Commiittee Chairman Stump) (explaining that "[o]ver the strong reservation ofmany House -
' Members, including myself we have agreed to authorize a round of base closures, but not until 2005”); id. H10069- . "=~ . =
- 01 (statement of Rep. Pomcroy) (stating that '] believe that . . . the Armed Services Committee correctly decided not. - - B
" to authorize additional base closures in the House bill [and] am. dtsappomted that they were forced under the threat o
ofa prestdenttal veto to accept a provusron authortzmo anew round in 2005") LT

D Nattonal Defense Authonzatton Act for Ftscal Year 2002, Pub L. No 107 l07 le B it, XXX §§ 300l 08 115 . '
" sStat | 12 (codified at 10 U.S.C.-§ 2687 note. (8§ 2904(a), 2905(b), 2906A 2912 14)); H. REP NO0.:107-333 (Conf
"~ Rep. )y .85 147 CONG REC :59763-07 (daily- cd “Sépt.25; 2001)- (statement ofArmed Servrces Committee ~ - .-
*.." Chairman Levin) (statmg that “(i]t seems.to me, at a minimum, we ought to-be wnllmg now.to set aside ourown -
o back-home concerns and do'what is essenttal in order to- ‘Have the efficient.use of résouices [esptcxally] when:we are: B
- '»asktng our troops to go into combat”)’ id, $10027: 07 (daily ed: Oct. 2,2001) (statcment of.Sen. McCain) (argumg
- that “[w]e cannot in thts nattonal ememency, Iet our parochlal concerns overrtde the needs of the mtlttary")
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v, : ‘_sand reserve forces and based on these documents certlfy whether a need exxsted for further ,4.; 2
g “ - closures and reahgnments The 2001 amendments also set forth specific sélection criteria for
" the Secretary to use in makmg recommendatlons Moreover, while the 2001 amendments’

~directed the Secretary to consider * any notice received from a local govemnment in the vrmmty of
... a military installation_ that the govemment would approve | of the closure or realtgnment of the-

B .“mstallatron they mstructed himi 1o make recommendallons for closure or reahgnment based on T
. “the force- structure plan 1nfrastructure mventory, and fmal selectton criteria otherw15e SR
. apphcable[ ]”47 Fmally, the 2001 amendments made other changes relatmg to the commtssron EETR

structure and ‘disposal ofproperty L : ‘ : » SRR

In 2004 when preparattons for the 2005 round were well underway, Congress debated
proposals to delay the 2005 round for two years, until 2007.*> Ultimately, however, Congress
“put the good of the Department of Defense over parochial interests and protected the upcommg )

- BRAC round” by rejecting the proposals Instead, Congress approved legrslauon (“2004
' amendments”) makmg certam modtf catrons to the BRAC statute.' o

S _B. - The BRAC Statute Authonzes the Closure and Reahgnment of Mllltary _

'_ T .. .- .Installations On Whlch National Guard Units Are Located As Well As the.

.Yt 7 .Associated Relocation, Change or Retlrement ofNatnonal Guard Mrssrons, '
Umts, and Equtpment. - : :

A review of the text htstory, and apphcatlon of the BRAC statute conﬁrms that its scope
- tncludes tnstallattons relatmg to the Nationa! Guard, and that it authorizes not only the closure
' and realignment of such installations but the assocrated relocauon or change to Natlonal Guard
. equrpment headquarters umts ‘and/or mlssmns o I S

) o Pub: L. No 107 107 § 3001 (amendtng lO U. S C §2687 note 10 add § ‘7912) The '700] amendments dtrected
GAO to evaluate the Secretary s. force-strucrure plan mfrastructure mventory, and neéd for closure or reahgnment

hod Id § 3002 (amendmg 10 u. s C. § 2687 note to add § 2913) _
X Id § 3003 (amendmg 10 U S. c §2687 note to add § 2914(b)(2)) ' o T ,‘ S e _‘ i
e Id <§ 3003 07 (amendmg lO U S C § 2687 note to add §§ 29l4 2906A and amend §§ 2902 2904 05 2908 10) ‘ ) _. C

i 150 CONG REC 85569 01 SS767-OI (datly eds May 18 19 2004) (debatmg the Lott et al amendment to delay :; S
_ .- the 2005 round for domestic ‘installations until 2007);.150 CONG. REC H3406:02 (daily ed, May 20; 2004) (debaung.f". o
.~ the l(ennedy Snyder amendment to delete legtslauve Ianguage dela mg the 2005 round unnl 2007) ' . o

-':” 150 CONG REC 510945 Ol (darly ed Oct 9 2004) (statement of Sen.‘ McCam) (notmg that the Senate defeated Ea
'._the Lott amendment“armed at cnpplmg the upcommg BRAC round") ', ol LTI e

: 5' Ronald W Reagan Nauonal Defense Authorrzatlon Act for Ftscal Year 2005 Pub L No 108-375 dw'B tlh ol
_XXVlll subtlt C §§ 283 l—34 Il8 Stat lSl l (codlfed at lO U S C § 2687 note (§§ 2912 14 e B
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, The BRAC statute deﬁnes mthtary mstallatron as “a base camp, post statlon yard L “
center, “homeport facxhty for any ship, or other activity, under the jurisdiction of the Department ' R
- of Defense, including any leased facility.”’? While the BRAC statute does not define “closure,”
;DOD defines the term in pertment part to mean that “[a]ll missions of the installation have : _
. . ceased orhave been relocated personnel posmons (mthtary cmhan and contractor) have etther o
IR been ehmmated or relocated »53In a olmure all missions camed out at a mrhtary installation -
i getther cease or relocate.” The BRAC statute deﬁnes reallgnment as “any action which both L
"_reduces and re]ocates functtons and cwrhan personnel posmons but does not mclude a reduction
“in force resultin from workload ad_tustments reduced- personnel or funding levels, or skill
‘ imbalances.” In a realignment, a military installation remains open but loses.and sometimes
©. gains’ functtons 3. Although the BRAC statute does not define “function,” DOD’s definition of’
 the term includes “the appropriate or assrgned duttes responsxbtlmes mtssrons or tasks of an
: mdrvrdual ofﬁce or orgamzatton »37 : 4

" Atthe outset the htstory and apphcatton of the BRAC statute conf m that the term )
_ mtlttary installations™ applies to installations on which National Guard units are located. The
~ history. of the BRAC statutory process makes cléar that the executive branch and Con%ress
' regarded the BRAC process as comprehensrve covering “every” > military, installation.: )
" Nowhere in the legtslattve history is there mention of any exemption for mstallattons mvolvmg _
- the Natronal Guard To the contrary, the legrslattve htstory mdlcates that Congress specrf cally :

e 10 U SC.§ 2687 note (§ 2910(4))
- ,” BRAC 2005 Deﬁmtrons avarlable atbtep: //www defenselink. mtVbrac/docs/deﬁmttonsOl2004 pdf o *

_ “ys. General Accountmg Ofﬁce Report No: GAO 02-433 (“GAO 2002 Report“), Mlhtary Base CIoszu es:
Progress in Completmg Acnons ﬁ om. Prior Reahgnmems and. Closures Apr 2002 at5n.6.. .

s lOUSC §2687 note (§ 2910(5))
'VS" GAO 2002 Report at5n6 L : >

.5 Departmem of Defense chtlonary of Mllhtary and Assocrated Terms (‘ DOD Dtcttonary"), avarlable at
http //www dtrc mrl/doctrme/)el/doddtct/ . :

2004 (concludmg that “BRAC has proven to be the only comprehensrve fair, and effective process for
accomplishing this tmperauve”) H. Rep. NO. 100-735, pt. IT' (notmg that the new procedure set up by the 1988:- o
) vstatute would direct the Secretary to “all m|htary mstallauons in the United States”) (emphasns added) H. REP. NO. ;
-2.107-333 (Conf. Rep.). (expressmg the-conferees” view that the Secretary must “review every type ‘of mstallauon“) S
(emphasts added); see also 147 CONG. REC. $9763-07 (daily ed. Sept. 25, 2001) (statement ofSen Dorgan) (noting” - ",
* that the BRAC commissions “say[] to every military installation i in the country; by the way, we are goingtolook at .-~
y - ‘you for potentral closure” and that “every military installation’ is. at risk of closure”) (emphasrs added); id, S9763 07 L
o ._..__,..,__(statement of.Sen. -Lott) (assertmg that “enery base, every community, every State is going to be affected by" the. =
§ : i 2005 round) (emphasrs added) Cf H.Rep. No; lOl -665 (stating that. “[t]he committee has assrduously protected- .
the l988 base closure process in the face of numerous attempts to undermrne |t" by carvmg out exceptrons thereto) e

, 5 See,e g.S. Rep. No 101 384, Rep No! fo7- 628, REP; No. 108- 260 (2004) H: REP No: 100 735, pts 1- IV
- H 'REP. NO: 101-665; H. R#. No: 107:94 (2001) H.Rep. No. 108491 (2004) H. REP. No 100-1071 (1988)
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“ S "understood that “Nattonal Guard facilities wrll be mcluded n ) this process ”60 Toward that
: ‘" ‘end, past BRAC rounds Have recommended the closure or realrgnment of tnstallattons relatmg to
the National Guard,®' and the Secretary’s mfrastructure inventory submitted for the 2005 BRAC
round lists thousands of National Guard 1nstallattons Accordmgly, mstallattons on Wthh
o Nattonal Guard umts are Iocated may be closed or reahgned ' . O

P Moreover, 1th regard to such mstalla rons the tenns of the BRAC statute authonze
assocrated relocatton' change or merger of Natronal Guard missions, units, and equrpment
Implicitin the statute’s definition of realtgnment as “any actton which both reduces and relocates
functions and civilian personnel positions™ is the commion sense notior that when'a military ..
mstallatton is realzgned pursuant toa nattonal plan, somethtng other than the property or

.

' '(Contmued D L ' ' ' o
(Conf. Rep.); H. REp. NO 101-923 (l990) (Conf Rep) H. REP NO 107 333 (Conf Rep) H REP NO 108 767
(2004) (Conf, Rep.); 134 CONG. REC. S15554-04, S16882-01, H10033-01 (daily eds. Oct..12, 19,26, 1988); 136~ .-
CONG. REC. E3511-02, H7297-05 (daily eds. Sept. 11, Oct, 26,/1990); 147 CONG. REC SQSGS-Gl '89763-07,

- 810027-07, S13118:01, H10069-01 (daily eds. Sept. 21, 25, Oct..2, Dec. 13, 2001); 150 CONG..REC..S5515-01,

© §5569-01, S5767-01, S7277 01 S10945-01, H3260 02 H3406 02, H3445 Ol (dally eds. May 17 l9 20 Junc 17,
Oct. 9, 2004) i , o N

e 147 CONG REC. 85569 Ol (datly ed. May 18, 2004) (statement ofSen Lott) (wammg that senators should -
“[k]eep this in mindf; t]he next BRAC round will include National Guard™); see’also 147 CONG. REC. $9763-07

(daily ed. Sept. 25, 2001) (statement of Sen: Lott) (arguing that the U.S. should not say to the Nattonal Guard and

others betng called up that “[b]y the way, we are going to look at closmg your base”); 150° CONG: REC. H3406-02
“(daily ed. ‘May 20, 2004) (statement of Rép. Ortiz) (arguing that “[w]eé have now begun to rely so much on the -~

.~ - -. National Guard and Reserve . . . [that it is) time to step back and look at what is happening™and delay the 2005 .
w o rourid); 150 CONG. REC. H3406 02 (datly ed. May 20, 2004) (statemeént of Rep. Kolbe) (noting that he supponed a
' .- 2005 BRAC round even though.“the 162 nd Fighter Wing of the Anzona Atr Natronal Guard whtch is: the largest air
F guard unit-in the Umted States" was tn hts dtstrlct) S e - o

et See e. g l988 Secretary 5 Comm\ssron Repon (recommendmg closure of Pease Atr Force Base in New S
) Hampshtre and directing that the 132nd Air Refueling Squadron (ANG) be telocated should local authorities decrde s
against operating the facility as an airport); Defense Base Closure and Realignment Commission: Report to the IR
© President, 1991(*1991 BRAC.Commission Report™) (recommendmg closure. of Rickenbacker Air Guard Base . . ...
: (“thkenbacker") in Ohio and transfer of the 160th Air Refueling Group (ANG) to Wrtght-Patterson AFBin Ohro)
Defense Base Closure and Realtonment Commrssron Report to the President, 1993 (1993 BRAC. Comrmssron
_ Report”) (recommending that the 1991 recommendation regarding Rickenbacker be modified to. move the 160th Air
" - Refueling Group (ANG) anid the 121 Air Refuelmg Wing (ANG) to a cantonment area at Rickenbacker); 1995 . :
" BRAC Commission Report (recommending closure of Ontario International Atrport Air' Guard Station in California,” -
. Roslyn Air Guard Station.in New York, and Chicago O’Haré AP Air Reserve Station-in Illinois with relocation.of
the 126th Air Refueltng Wing (ANG) to Scott AFR in lllmors and rclocattons ofother ANG untts to locatrons '
A acceptable to the secretary of the Alt‘ Force) ' ST -

E :;:-' .“ Sectron 2912 Report at 25 35. R

BEA o3 A sertes of related rovrs ns enacted as part of the same legtslatton as the 1990 statute remforce the notton that
L 'Congress mtended to utilizé the National Guard'as part ofa ‘complete and efficient military force. Pub. ‘L. No. 101-
. 510,§143 l(a) Specifically, Congress. indicated that DOD “should shift a greater share.of forcé structure and:
. SR budgetary resources to'the reserve components of the- Armed Forces ™ Id § 143 l(a)(4) Congress also found that
— e “lihe reserve components of the Armed Forces are an ‘essential element of-the national security establtshment of the
" . United States” and that national and' world events “requtre the Umted States to- mcrease use of the reserve
o components ofthe Armed Forces " ld § l43|(a)(l) (2) S : :
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‘ tnstallatton ttself is at issue. Umts and headquarters have duttes responsrbrlmes mtssrons and” L -
.+ tasks, and it is those that will cease, be reorganized or be relocated to support the force- structurev' EES
* . plan, in’ accordance with the final selectlon criteria. Supportmg this understanding is the sole
© judicial mterpretatton of “reahgnment ” which specrﬁes that the Secretary may take “any action
- which mvolves the posmonmg of one group of functtons or personnel relatrve to another G

1()4

, group ~

e The BRAC statutory scheme xtself supports thrs vxew s 1t provrdes‘fthat the Secretary
may “take such’ actions as may be necessary to close or reahgn any-military installation, -~ =
" including the acquisition of such land, the construction of such replacement facilities, the -
performance of such activities, and the conduct of such advance planning and design as ‘may be
* required to transfer funcnons froma mrlztary installation being closed or realzgned 10 anotlier:
- military mstallanon Consequently, with respect to both the reah gnment and closure of bases
an mdtvrdual office, or orgamzatron” - may be relocated fromn one mthtary mstallatron to -
" “another.®® Hence, the BRAC statute authorizes the Secretary to recommend and take any actron
- necessary to termmate operatlons or reduce and relocate Nattonal Guard equxpment
" headquarters, units; and/or missions at any “base, camp, post; station yard center, homeport :
facility for any ship, or other actrvrty 'under the jurisdiction of the Department of Defense, -

including any leased facility. 787 Because the BRAC statute applies in the first instance to’
military installations on which National. Guard units are located, it-necessarily also apphes to"
X ‘Nattonal Guard umts mlssnons, and equlpment assocrated with those mstallattons

Fmally, the BRAC statute covers. both real and personal property The statute B
* : authorizes the Secretary to transfer real property from a.closed or realigned installation to B R
o ,another military department.® The statute also empowers the Secretary to move any personal - " U
' property ]ocated at such an 1nstallat10n if the prOperty (l) is requtred for the operatron of aumit, <

4

-~ * County of Seneca v. Cheney, 12F3d8, 1 (2d C1r l993) (contrastmg reallgnment or the transfer or regroupmg
of functions and personnel wrth the mcre eltmmatlon of a pamcular functton or RlF at an Army depot in New York)
~-(emphasts added) -

_'_" 10U, s c § 2687 note (§ 2905(a)) (emphasns added)
,‘ , "6 DOD Drcttonary, avallable at http //www dttc mtl/docmnc/Jel/doddrct/

10 U s c §2687 note (§ 2910(4))

o8 Id (§ 2905(b)) (grantmg the Secretary authorlty over “real property, facrlmes and personal property located ata
- closed or realigned ‘military installation™). “Real property” consists of “lands, buildings, structures, utilities systems
improvements, and appurtcnanccs thereto. lncludcs equipment attached to and made part of bur]dmgs and structures -
(such as héating systems) but not movable equupment (such as plant equtpment) " DOD Dtctlonary, avarlable at
: http //www dtic. mtl/doctnne/;el/doddxct/ “Personal property"”, includes * [p]roperty of any kmd or: any interest -
R therem ‘eXCept real property, records. of the Federal Govemment and naval vessels of the followmg categorles
¥ surface combatants support shlps and submarmes - Id ' ' ¥ :

S 1“"’ 10 U s c § 7687 note (§ 2905(b)(2)(C))
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w o functron component weapon or weapons system at another locatron (n) is umquely mrlrtary m
g " - character, and is hkely to. have no civilian use[; ] (iii) is ‘not requrred for the reutilization or . ‘
~ “redevelopment of the installation (as )omtly determined by the Secretary and the redevelopment
- authority); (1v) is stored at the installation for purposes of distribution (tncludmg spare parts or
stock rtems) or (v) ‘meets known requirements of another Federal depaitment.”. “Accordingly, -
o there is no statutory basrs for ltmttmg the Secretary 'S authortty solely to transfers of real estate:
' = equ1pment may| be relocated wrthout apparent lmutatron and: the relocatlon of headquarters
units, or mrsStons between one mtlltary mstallatron and another m conjunctlon wrth a closure o )
i réali gnmentis: pérmitted. However the BRAC statute itself appears to provrde no authonty for
. the retirement of equrpment as opposed to transfer or relocation of equrpment whether such
retirement is otherwrse permrssrble Again, common sense supports the statutory language
given the coordmated comprehensrve and non-partisan review.of mtlttary installations that the ..
~ BRAC] process represents it seems highly dubious that the closure and realtgnment of military -
- installations was intended to take place wrthout concomttant changes to, and relocatron of
equrpment headquarters units, and/or mrssrons : - :

I_Y. The BRAC Statute Is the Exclusrve Authorrty for Closure and Reahgnment of .-15 .
: Mlhtary Installatlons e . _ SRR

‘ Notwrthstandmg the breadth of the BRAC statute it has been argued that two statutes
“would prohrbrt the closure or reali gnment of military installations to the extent that the closure or
‘realignment tmphcates relocation or retirement of National Guard equrpment units, or missions:
. 10 U.S.C. §18238and 32 US.C. § 104(c) In determtnmg whether those statutes qualrfy the
v authority under the BRAC statute, the most sustainable conclusion is that neither statute limits, -
L - the ability of the Secretary or the BRAC Commission to recommend the closure or realignment ~ . *-
w B . of military installations, even where the closure or reallgnment 1mpl|cates associated relocatron‘ :
o oor changes to Natlonal Guard equtpment headquarters umts and/or mrssrons '

70 1d. (§ 2905)b)(3)(E)) Even where such drsposmon rnvolves personal property - such as planes or equrpment
o rssued by-the United States to the National Guard unit of a particular State pursuant to a Congressional earmark
. - requiring that property to be located in that state; the BRAC statute’s grant of authority contains no restrictions on- .
- .. disposition of planes or other equipment. See gerier a[ly id: (§§ 2901-2914). In any. event, “[a]ll military property -
’ tssued by the Umted States to the Natlonal Guard remains the property of the Unlted States.” 32 U S C § 7l0(a)

il A 1995 General Accountrng Ofﬁce report conﬁrms thls readmg ot" the BRAC process notrng that

[t]he term base closure often conjures up the 1mage of a larger facrlrty berng closed than may L
actually be the case. Mtlrtary installations are rather diversified and'can mclude a base, camp,
: . [ r7 7 post, station, yard; center; home-port or leased facility.. Further, more thanone missionor .-
-————-—--\_._........_ﬁmcuon may be housed on a given installation[. Thus] an mdrvrdual [BRAC] recommendatron
: : “ may. actually affecta varrety of activities and functions wrthout fully. closmg an mstallatton Full
* _ closures, o the extent they occur, may mvolve relatrvely small facrlrtres rather than the .
. stereotyprcally large mrlrtary base : : : : S

oW S General Accountmg Ofﬁce Report No. GAO/NSIAD 95. 133 (“GAO l995 Report"), Mzhmry Bases Analysri )
... of DOD s 995 Process and Recommendanons for Closure ana' Reahgnmem Apr 1995 at’ l9 20..
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; o Orlgmally enacted as part ot' the Natlonal Defense FaCIllthS Act of 1950 (“NDFA”) §
. 18238 oftltle lO U S Code provrdes that

: :"-?"[a] unit of'tl , Army Nattonal Guard of the Umted States or the Atr Natlonal Guard ofthe
C -Umted States niay not be reIocated or wuhdrawn under this chapter wnhout the conserit -
' of the governor ‘of the State’or, in the case ofthe District of Columbla the commandmg
;"general ofthe Nattonal Guard ofthe Dlstrlct of Columbta ; RIS

‘ ‘Enactment of the NDFA was spurred by Congressxona] concern about the lack of
. ,facrlmes in the post-World War 1l éra for- the greatly expanded Nattonal Guard.’ I Congress
therefore authorized the Secretary to acqutre and equip.facilities as necessary to suppon reserve
- components, including the National Guard.™ "Because reserve units had encountered difficulties .
sustaining their units in communities with msufﬁment ‘manpower, Congress directed the '_
Secretary to determme whether-the number of units located in an area exceeded the area’s ..
. manpower 3 Toward that end, Congress granted the Secretary “firial authority” to disband or -
- remove a unit from an area, but dtrected him to consult with the governor about a Nauonal Guard
" unit before makmg a final decxsnon In 1958, during a routine recodification of title 10, the

~ consultation requnrement transformed into the consent requtrement now: found in the current
version ofthe statute o PO B , _

AR Although the obJecuves of the NDFA and BRAC are dtsparate § 18238 appears to
o+ require gubematonal consent before a unit of the National Guard may be relocated or withdrawn. .
* Notably, however, § 18238 governs only those relocattons or withdrawals “under this chapter,” a ‘ .
_phrase that consxstently has been mterpreted as relating to the provisions of the chapter in which * "~ *
5 the llmttatlon or deﬁmuon ex1sts The chapter under whtch § 18238 falls - chapter 1803 - B

o 10 Us.C. § 18238 (emphaS|s added)
k ”HR REP No 8! 2174(1950) s RE-P No 81- 1785(1950%

X :: 2B Nattonal Defense Facxlmes Act Pub L No. 81 783 §§2 8(1950) S ReP. No. 81- l785 Smce its enactment §
18238 has been amended on four occasions to remove surplusage and redesignate sections: Act of Aug 10, 1956 .
(70A Stat 123) Pub. L No. 85 861 (1958) Pub L No 97 214(1982) Pub L No lO3 377(1994) IR

‘ _.__” Pub L No 81 78.>. §4(a)(l) s REP No 81 1735
e ""s REP. No 81- 1785; Pub. L No 81 783 §4(b) As enacted §18238 requxred srmply that “the govemor SN
shall have been consulted with regard to'suck’ wrthdrawal or change of location.™ 1d;.see S. Hig: on S. 960 (1949)
. (discussing_ whether the consultauon requtrement should be converted toa consent requxrement or deleted
\’altogether) ' : & S T

‘-,” Pub: L. No, 85. 861, § s, REP‘ No. 83-2095 (‘1958) Netther thc leglslatton nor tts legxslatlv htstory provrde it
vy _,-explanatton for thts transformatlon Id R B P MR . T
Portlnnd Golf Club V.. Cl R 497 U S 154 164 65 (1990) (holdmg that the phrase “allowed by thts chapter”

: _cannot be rendered superﬂuous), Green v. Brantley, 981 F.2d: 514; 518 19 (¥1th.Cir. 1993): (holdmg that'a Federal
: -"Awatton Admmrstrauon repeal of a pllot cemf' cate constltuted acuon “under thts chapter” wnthm the meanmg of a:




. -

A

addresses “Facilities for Reserve Components,” and neither cross-references nor mentions

" BRAC, which is contained in chapter 159. ‘Consequently, we conclude that the relocation or .

. withdrawal of National Guard units associated with a closure or r¢ali%nment.pu_r_suar_1t tothe ©. -
- BRAC statute does not require gubernatorial consent under §.18238.° . . . . L

B National Guard:Uniiéi";'SiJ_béEQtidn (c) states that - I

£l Sect10n]04 of t1tle32, USCode,sets foith the]ocanon, orgamzat]on,and commandof

" [t]o secure aforce the units of which when combined will form complete higher tactical
units, the President may designate the units of the National Guard, by branch of the Army Co
.’ . or organization of the Air Force, to be maintained in-each State and Territory, Puerto, ;. e
-~ Rico, and the District of Columbia. However, no change in the branch, organization, or
Do allo_tm‘ehtv%f a unit located entirely within a State may be inade without the approval of its .~
. governor® . - TR I ) S T
.. Asoriginally incorporated in the National Defense Act.of 1916 (“NDA™), § 104(cy .
_focused solely on the President’s power to designate National Guard units, and did not include =~ -
the prohibition barring changes in the branch, organization, or allotment of certair units absent
'gubémator‘ial_approv‘al. " T Uy QRPN ol e e
> In 1933, Congress amended the NDA to authorize the President to order the National
Guard into federal service upon a'Congressional declaration of emergency, rather than via- -
_ draft.*? Congress also undertook certain unrelated modifications to the NDA, among them the - o
- addition of a proviso to § 104 requiring a governor’s approval prior to a ¢ hange in the allotment, .
branch, or arm” of certain National Guard units.*® I explaining the reasoning for this addition, .. .-

9

(Continued™.. .y : L e e S e Coe T
statute providing exclusive jurisdiction over review of orders ‘issued-under Chapter 20 of Federal Aviation Act); see’.

... also Nat'l Cable & Telecomm: Ass'n'v. Brand X Internet Seérvs.; 125.S. Ct. 2688, 2718 (2005) (Scatia, J. dissenting) =

* (acknowledging thatthe Federal Communications Commission could not use its Title I powers to impose comimon- -
carrier-like requirements; since the statute provided.that a “‘telecommunications carrier shall betreated asa .
. comumon carrier undet this chapter only o he extent that it is engaged in providing telecommunications services’ -
L .(_emphas_is‘ addéd), and “this chapter” includes Titles 1 and l]."'(gmpha;is in original)).” LT '

- Although we conclude that-neither § 18238 nor § 104(c) réquires gubernatorial consent before a National Guard- . . "
_unit or base may be realigned or closed, nothing prevents the Sccretary o his representative from consulting with . - - -
~state governors and reaching mutyally-satisfactory agreements, so long as the Secretary’s recommendations are . - - :

. based on the statutory criteria." The discretion to decide whether 1o consult with the governors, however, lies with -~ .
the Secrefary. [ - el G T T T L BOVETONS, Rowever, lies with -

A
TN

W32 USIC 104(c) (ermphasis added). S

~+ "HR Rep. No. 73141 (1933). 1

T e MR

0" 1d]S. Rep. NG, 73-135 (1933); Pub, L. No. 73-64, §.18 (1933);

P Pub L, No. 73-64,§6; HR: ReP: No. 73141 In 1956, ;duri_xigfthé,_r'e\".ids'ion of tnle32andwnhout vckp.lérrlétic‘m}
ub:.L..No. 84-1028:(1956); S: ReP: No: 84.2484 (1956) " ..

R _the'prd\/isb.-,Wés-'r'e\vkitten'fas_a'}separate.séntencé Pub:.L
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" the House Committee on Military Affairs stated that “that where 4 State has gone to considerable .. o
~expense and trouble'in orgdnizing and hausing a unit of a branch of the service, [the] State - -7 .
should not arbitrarily be compelled to accept a charige in such allotment[.7?* -~~~ = .
.. Although the statute ddes riot define -ftbranch;_orga;1jzati6n or allotment,” thesﬂéutei‘ms_ L
. lkely refet to the miseion, sricture, or location of a National Guard unit © On its face, § 104(©)
. requires gubernatorial consent before a “change in the branch;, organization, or allotmentofa’ - =.-+7
. [National Guard] unit located entirely within a State may be made "% At the same time, a wide~- = -2
" Tange of recommended changes to the mission, structure, or location of a National Guarduniton’
a military installation falls under BRAC authority, 4s the BRAC statute authorizes relocation or
change to National Guard equipment, headquarters, units, and/or missions corollary tothe -
" closure or realignment of military installations.”” Some of those proposed changes also alter the.~
" 'branch, organization, or allotrent of a National Guard unit as provided in 32 U.S:C. §104(c). "=

"+ Consequently; one may argue that a conflict appears to exist between § 104(c); which
requires-gubernatorial approval prior to a change in the “branch, organization, or allotment of a
_ [National Guard] unit located entirely within a State,”®® and the BRAC statute, which neither =
_contains nor contemplatés gubernatorial approval.®® A analysis of the text, purpose,and. - -
legislative history of the BRAC statute indicates that the National Guardis not exempt from its "
“exclusive and plenary authority. Therefore, to the extent that there is a conflict, .- - e

BRAC 'cont-rols.qq Lo

"6 10US.C.§2687.

© . Section 2909(a) of the BRAC statute, entitled “Restriction on Other Base Closure .+ -+ -
Authority,” flatly states that “during the period beginning on November 5, 1990, and endingon -~ “
~April 15, 2006, this part shall be the exclusive authority for selecting for closure or realignment, .~ -
~ or for carrying out any closure or realignment of, a military installation inside the United L
: _State's.-”.g"_ Sec;_ibn 2905(a)(1)(A) provides broad authority to the Secretary: “In closing or.~ -

»

“ H.R. REP. NO. 7314 (emphasis added). - - - q

o Notably, none of these terms lends itself to a definition that includes “equipment;”” “personal property,” or planes;

- § 104 does not appear to require gubernatorial approval for changes to same, whether under the. BRAC statute or
otherwise,” . . -7 R R T, R A

e

L M320SC5 104

-\437 See bért_:III; .\'>xipra.f_.'~i . L

TM3USC 104 SR

e

10 U.S.C:§12687 note (§§.2901-2914). The BRAC statute. contains no state or local approval requirements. .
WH§I§OCV§I.>’;Se¢ge;iérqlly id. .:.f."' R L e e




s .97 I '§-_2687 note (§ 2905(d)(2))
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SR andﬁglrgnments made under BRAC authonty

'freahgmng any mrhtary mstallatton under thrs part the Secretary may take such actrons as may be AP
necessary to close or reahgn[ T Nothmg in the BRAC statute or the 200] and 2004 amendments R
pertaining to the 2005 Round appears to limit appltcatron of the BRAC process toclosuresor.”

- realignments of a'certain size and impact. Indeed, the statute exphcrtly provrdes that the.;. " S
- Secretary may- close or- reahgn military. mstallatrons' ‘without: regard to section(] 2687.7 2, ,' Ll
o Therefore, the’ threshold requrrements contamed m § 2687(a) cannot be used to rmpede closures e

e Congress made clear 1n the BRAC statute that the BRAC*process 1S not requrred for
actrons taken for reasons of national security and mrhtary emergency Because of the BRAC

' statute’s waiver of “sections” of §2687.% the Secretary no longer has to certify. such .

L justifications to Congress and BRAC is, not a restriction on that other base closure: authorrty

The waiver provision, which states that the Secretary “mag close or realrgn military- rnstallattons o

". under this part without regard to . sectrons” of §2687,”" seems designed to ensure that netther-~
‘the labonous notification and layover procedures under § 2687(b) and (d), nor' the size thresholds ~ ~ -

outlined in § 2687(a), preclude the Secretary from utilizing the BRAC’ ‘process to close or reahgn S

‘ mstallatrons What is less clear is whether the €xceptions to BRAC 3 exclusrvrty under § 2909

~for* ‘closures.and reahgnments to which section 2687 of trtle 10; United States Code [this . =
~ section], is not applicable” means that the BRAC process is only. mandatory for those closures

that affect an installation where at least 300 civilian personnel are authorized to be employed or -

f reahgnments that mvolve reductrons by more than 1 OOO or 50%, of authorrzed crvrhan
personnel - oL S . .

Readmg the BRAC statute S warver prov1sron in conjunctton wrth the “exclusrvrty” '
provtsron % one possrble réndering is. that the BRAC process is the sole mechanism for closmg

~ and realigning military installations regardless of the size of the impact; and that the-exceptionin - -

: § 2909(0)(2) is desrgned solely to ensure that the warver provrslon does not unmtentronally

s 1d! 9 2‘905(d')')?

% To the extent that § 2687 appltes h0wever § 2687(a) contams strong languaoe mdrcatrng that closures may only
proceed accordmg tq BRAC andi its related statutes: “Notwrthstandmg any other provision of law ... Hence,any

" action which: (a)- closes an: msral]atron at which at least 300 civilian personnel are authorized to be employed or (b).

S (§ 2905(d))

’“Seerousc §2687(c)‘ SRR

' ,;"’ Id §2687(a) 5

. '9""/(1 § 2687 note (§. 2909)

realigns an mstallatron that meets the § 7687(a) threshold via the transfer of functions anid personnel, mcludmg those i

R ot' the Nanonal Guard proceeds rrrespectrve ofother provrsrons oflaw such as 32 U S.C. § lO4(c)

' f"°‘ 1ousc §2687 note (§ 2909(c)(2)).; _‘.‘ SR

'
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S preclude the Presrdent from can-ymg out closures and reahgnments for natronal securlty and
e ‘mrlrtary erhergency reasons outside the BRAC process. This readrng makes the most sense

given the broad definition of military installation, the absence of any referent to numeric

: thresholds under “thrs part,” and the comprehensrve nature of the BRAC statute and process

| : ’and that the exceptron to. exclusmty in § 2909(c)(2) for closures and- reallgnments “to which™
~ “section 2687 .- -is not appli¢able” Jeaves discretion not only. for riational security purposes, but

for reeommendmg closures and realrgnments that would not have requrred comphance with the” .

: ' prlor statutory scheme under § 2687(a)

The vrew that the BRAC statute 1s less exclusrve for actrons that affect less than the

fnumerrcal thresholds of crvrlran personnel contamed in § 2687(a) appears to be erroneous for two.

reasons. First, the BRAC statute supplants § 2687. Second such a view reads the exceptron to

-exclusivity clause in § 2909(c)(2) ‘50 as to utilize § 2687(a) as a restriction of the Secretary’s

" authority to close or realign mstallatrons under BRAC,. along with'related relocations of, and

.changes to equrpment headquarters units and/or missions, instead of a preservatlon of the -

- Secretary’s authority for recommendmg closures and reahgnments that would not have requrred =

~compliance with the prior statutory scheme, such as national security movements. "1 The BRAC

" statute specifically waived any encumbrances from “sectrons 2662 and 2687 of title 10 in the

’ _Secretary s executron of closures and reallgnments oo T

]

Resolutton of the above conﬂrct does not rrnpact the analysrs wrth reSpect to § 18238

" Nor does'it extend the limitations contained in' § 104(c) to recommendations for closure or

realignment that transfer military property. However, if it were determined that BRAC is not the N

- exclusive mechanism for closure or- realignment of mrhtary installations below the . numeric - -

RN " ‘:IO’ 10 U. S C § 7687 note (§ 2905(d)(2))

-.'°° See part lII supla . '1 a

thresholds contained in § 2687(a), in those instances where other mechanisms for closure or -

103

- realr gnment exist, there is no apparent authorrty for utrlrzmg a drscretronary statute to evade
o other legal lrmrtatrons - . : . v

o See Part m B, supra

.'_103 Thrs would not hold true rf the BRAC statute 1mplrcrtly repealed these other provrsrons Whrle federal courts

“ 'make an effort to harmomze potentially conflicting statutes;’ ‘the Supreme Court has recogmzed repeals by oo
"-_tmplrcatron “if there is an itreconcilable conflict between the. two provisions or if the later Act ‘was clearly mtended RN

i ""'-""‘**'"to“cove[r] thewihole subject of the ‘earlier one.”” 'Branch V. Srmlh 538 U.5..254, 256-57 (2003) (Stevens 1,

.- the. legtslatrve history. mdrcatrng express intent to-limit the mﬂuence of local polrtrcs and include: National Guard-.
o ﬁmctrons, equipment, and-’umts in'the’2005:round; lend strong support to: the notron that Congress mtended to
occupy the:field of closu svand realrgnments wrth thrs legrslatron : SRR

! _concurrmg) (rnternal citation ommed) The comprehensrve nature of the BRAC statutory scheme, combined: wrth

'

s o Another possrble readmg, however is that the warver"prowsron merely ensures that the o
,_‘Secretary i$ not precluded from makmg closures and reahgnments by ariy- subsectron of § 2687



A

w L ‘:D.v’;' , BRAC’s Statutory Scheme Enwsnons lelted Involvement by State or Local-._.. o
S Government In Recommendatlons to Close or Reallgn l\‘lllltary InstallatlonsT A

There are- addmonal reasons for mterpretmg the BRAC process as the excluswe
o :mechamsm for closure or reahgnment of bases, with no requlrement for gubematonal consent o
S even with respect to recommendatlons‘ for mllltary mstallatlons below the numeric threshold’-f OGRS
S contamed in § 2687(a) . .

,v Congress created the BRAC process to reduce parochlal polmcal obstacles to reallgnment
and closure Prior to enactment of the BRAC statute, the Secretary noted that “the Department
of Defense is unable to close or realign unneeded military installations because of 1mped1ments

~restrictions, and delays 1mposed by provisions of law. »104 Senator Wamer mmxlarly related that’

o the Sécretary “requested that Congress enact leglslatxon t0 remove. the various impediments in

" law that’ prevent timely closure of military bases.” »'9%. Senator Boschwitz also characterized an
earlier version. of the BRAC statute as an effortto * remove[] Congress from' mxcromanagmg
each and every proposal to close a-military base.”'% Subsequent to the BRAC statute’s passage,
;Congress has rejected attempts to overturn the BRAC Commission’s recommendatrons for -t
cclosure and reahgnment and has rejected allowing “parochial concerns [to] override the needs of
the military”'% Thus, in passing the BRAC statute, Congress sought to ehmmate the ~ '

: mterference of localized mterests in the eﬁ'xcnent operatton and reah gnment of the natxonal

o m1]1tary structure : S SRR : :

: Accordmgly, the BRAC statute requrres gubematonal consultatton only for the lxmrted
* purposes of disposing of “surplus real property or facilit[ies],” and considering the avallab'lltty of
L L public access roads, subsequent to- any BRAC closure or reali gnment.” il BRAC itself thus. .- .
0 ~-. 7. eliminates the neéd to consult governors in matters reallgnmg National Guard mstallatlons and
B ‘ ':'affected personnel equxpment and functtons except for these resrdual matters '

B :E'.i The BRAC Statute Is the More Recent and Comprehenswe Statute.

‘ Moreover to say an ex1stmg legal restrlctton l1ke § 104(c) controls whenever it conﬂlcts 3 .
: wrth a legmmate exercise of BRAC author\ty reverses the well settled prmc1ple of statutory o

”»"’"H Rep! No 100-735 Pt Lo e ﬁf, o TR
' »’_:‘.v'°5 134 CONG REC Sl6882 Ol (darly ed. Oct l9 1988) (statemcnt ofRankmg Member Wamer)

5_'°° 134 CONG REC 515554-04 (da)ly ed ou 12 1988) (statement ofSen Boschthz)

108’ 10 U'S.C § 2687 (§ 2905(b)(2)(D)-(E)) The Secretary must also mventory and ndentlfy any leﬁover “personal

property Six months after any Presndentlal approval ‘ofa closurc and reallgnment and then consult wrth the local

- - redevelopment’ authonty, local government .or des:gnated state agency to discuss the use of: such- property in-the..
) vredevelopment plan of the:vacated-or. condensed installationi, -/d. § 2905(b) See supla‘ notc:68
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" construction: “To the extent there isa conﬂlct the most recently passed statute or ru]e el U
S 7,]09 2 PR ST - B
‘prevatls - o R . o DL SRR

.- Congress ongmally passed § 104(c) in 1916 Its last acuon on the statute was a techmcal
R »amendment n 1988 Meanwhtle Congress enacted the BRAC statute in.1990 and authonzed
RO the; current BRAC round in 2001 and 2004 These latest authortzatrons mcluded srgmﬁcant

: _'Recommendattons for Reahgnments and C]osures for 2005 Round”) whrch requrres the S
o Secretary to ““consider any notice recelved fromi a local government.; . . [that] would approve of
the closure or realignment of the- installation,” but permits the Secretary to make the
. recommendatrons “[n]otwrthstandmg” this mput “based on the force- structure plan, -
infrastructure inventory, ; and fmal selection critéria otherwrse applicable to such . o
. 'recommendattons 1" These more recent, specrﬁc provrstons in the BRAC statute trump those
, of earher ‘more general statutes " :

. Congress is presumed to. have knowledge of pnor statutes and precedents +whenit’
~ enacts legislation, and with this understanding in mind, it made the BRAC statute “the excluswe i
authority” for closmg and’ reahgnmg mthtary fac1lttres and functrons Earher statutes that ;
e address the same topxc have no force ' o AR e

-1" .
Yo

- - o Farmer v. . McDaniel, 98 F. 34 1548, 1556(9th Ctr 1996) (quotmg Boudettev Barnette, 923 F.2d 754, 757 (9th
Lot Cir.. 1991)) (emplhiasis added); Internat 'kl Union, “United Auto.; “Aerospdce & Agric. lmplemem Workers, Local 737
‘v, Auto Glass Employees Fed. Credit Union; 72 F.3d 1243, 1248- 1249 (6th Cir. 1996) The Supreme Court has'.

E similarly commented in the context ‘of conﬂrctmg statutes and treaties that “‘when a statute. which is'subsequent m' '

time is inconsistent'with a treaty, the statute to:the extent of conflict renders the treaty null ™ Breard v Greene 523
: US 371 376(1998)(quot1ng Retdv CO\E‘II 354US L 18(1957)) : :

-' o Thts analysrs pertams equally t0 § 18238

. : n 10 U S C 2687 note (§ 2914) The qecretary is also requrred to explam lts decrsron to accept or re)ect the local
government mput in tts recommendatron ld (§ 2914(b)(2)(C)) .

';_f_'”2 United States v. Eslale ofRomam, 523 U S 517 530 33 (1998) (holdmg that a Iater specrﬁc statute trumps an I
~earher more general statute) T o R o ) : :

. ”JE g_ Reno v, Kor_ y, 5|~5 U S. 50 56 (1995) (‘“lt ist ot uncommon to refer to other related legrslatrve enactments RN
i ‘When mterprettno specnahzed statutory terms,’ since Congress is presumed to have ‘Iegtslated with ref‘erence to o
those terms. ") (quotmv GoJon Per etz v, Umled Slates. 498 U S 395, 407-408 (1991))) by :

_ F'f-'”‘ Eg C‘annon % Umv ofCIucago 441 U S. 677: 699 (l979) (“ln sum, it is not only appropnate but also, realtsttc SRR
RS presume ‘that Congress was' thorough]y familiar with:these unusually rmportant precedents from thrs and other T
e federal courts and that it: expected |ts enactment to be mterpreted in conformrty wrth them 7Y v

)
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‘l.v v Chvélle_ng‘es to t-l_i’eﬁ'ZQO’S' BRAC__.C.I:(}'_s'ures_land'Réaliglnbn_‘lent‘s,_‘;‘;

A. “The BRAC ComnussnonMay Or’il&‘lyi'aké Changes (ohgéco‘r:ﬁmeﬁd‘;t.idnis T‘h:ét' L
s Substantially Deviate From the Force-Structure, Plan and Final Criteria. . ’

S TheSecretarysdlscretlonmmakmgrecommendatmns1sdehm|ted by statute to .-

“compliance with the selection criteria, force-structure plan,-and infrastrutture inventory for the

-t "Armed Forces and milifary instaliations worldwide: Similarly, the BRAC Conimission plays'an -
"~ integral but defined role in reviewing the Secretary’s recommendations. ‘In making its-own” ©
' recommendations to the President, the BRAC Commission is only granted statutory authority to. -
. make changes to the Secretary’s recommendations “if the Commission determines that the _
- Secretary deviated substantially from the force-structure plan” based on the Secretary’s - -

© assessments of national security and anticipated-funding, and “.ﬁnal".g:rvité‘ria""bbtlihqd ing oo

L '-Fér ekafﬁplé; in”making 'i_ts.ré‘corﬁ}nendétiqn'_é_,-tﬁe BRAC Commlssxon may not take into . o
account for any purpose any advance conversion planning undertaken by an affected community - .

o with fespect to the anticipated closure or realignmient of a military installation;''® The final i
. selection criteria specified in § 2913 “shall be the only criteria to be used, along with the force- -
. Structure plan and infrastructure inventory .- 'in'making'rct;(_)mmendatiohs forthe cIosuré;q: ISR
- realignment of military installations inside the United States under this part in 2005.”' Hence, -
- even if the BRAC Commission believed that other law conflicts with the Secretary’s - © . ‘
. recommendations under exclusive BRAC authority, the statute does not appear to either require” ™
or penmit the BRAC Comm_issjon to delist recommendations on this basis. " . .
@ - B TherelsNoJudicial Review Available for Challenges to BRAC. =~
. Evenif §18238 or § 104(c) required gubernatorial consent or approval for BRAC’s ~
- - realignment of military installations that impact National Guard.furictions, there appears to be no: -
cause of action orj udicial review available for-the failure to-obtain such consent or approval.. - .
L. TheStatutes Do Not Provide a Right of Action. .. .- e
" . Asthe Supreme Court has established, “private rights of action to enforce federal law . -
- . -must be created by Congress.”!'® However, nothing in the text of the BRAC'statute, § 18238,0r. "

Cre Tl

110 US.C. §2687 note (88 2903(d)2)(B), 2913).

S 2903xEY. <

A (S 29130 Ahoigh Congres added he st nderioy 6 68 2917 and 935 i
T AMERAMEntsTit didioradd if to the Commission's directives in § 2903(d)(2)(B). /d. (§§ 2903(d)(2)(B), 2012(ay(1); + .. -

1 dlexander'y Sandoval, $32 US. 275, 286 (2001)..
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e ,"§ ]04(c) exphcltly prov:des for a nght of actlon - Wlthout a potentlal cause of act;on a pany e “

- “cannot file even a declaratory Judgment suit. - As the Declaratory Judgment Actis* procedural ST
o 'only,’_’|20 a party must refer toan ‘actual cause of actlon to gam Junsdrcuon under the'statute:'?! L ' '
S Moreover itis unhkely that a court would fmd an tmplled nght of actlon in the BRAC
L tatute § 18238, or § 104(c) In ana]yzmg whether a statute creates a pnvate right of actxon the
: }Supreme Court recently conﬁrmed that, where an exphcxt cause of actlon is absent, a party bears R -
"2 heavy burden to establish that Congress nonetheless intended to authorize remedies for pnvate S
_'lmgants 122 Nelther § 18238 nor § 104(c) provrdes any indication that Congress intended to =+

- create a private right of action. Like the statutes in Sandoval and Gonzaga University, both -
“statutes. are devoid of the “rights- creatmg language” apparent in statutes such as Title VI and

. Title IX.'? The language of §.18238 states that “‘no change . . . may be made thhout the.. R
" approval of its governor” while the language of § lO4(c) states that “[a] Unit. .. maynotbe T

relocated or withdrawn . . . without the consent of the governor of the State[ ] This language is -

" entirely different from that which the Supreme Court has stated was sufficient to create a private

- rightof action, even under the pre—Sandoval standard. 124 Addmonally, no party has assened that:
“the BRAC statute confers any rights on any’ mdrvrduals "And even if a statute is phrased in.
* explicit rlghts creatmg terms “a plamtlff suing under an 1mphed rlght of action still must show

- that the'statute mamfests an intent ‘to create not _|ust a prlvate right but also a private -

remedy.”'?® Therefore, is it unlikely that a court would 1mpute Congressuonal intent to. create a
prlvate nght of act)on under the statutes at issue. 126 : -

" Haw. Motor Sports cv. Babbm 125 F. Supp 2d 1041, 1046 (D Haw 2000) (holdmg that the BRAC statute L
dld not expressly or 1mplredly creatcapnvate nght ofactron) B o e o “

- SkeIIy o;1 Co v. Plnlhps PetroIeum Co 339U s 667 671 72(1950)

~

"2 Thips, althou°h the Declaratory Judgment Act expands the courts remedxal powers it is not an mdependent basns
of Junsdlctlon i, Hmmu Moror Spozrs Cor125°F. Supp 2d at 1045»46 - . .

122 Cor recnonal Servs Cor p v Malesko 534 U S 6l 67 n:3 (2002) (“Just last Term n was noted that we e

o abandoned the view- of Borak ‘decades ago, ‘and have repeatedly declined.to revert to the understandmg of pnvate e

R “causes of action that: ‘heid sway 40 years’ ago.") (intérnal quotation: -marks ommed) (citing Sandoval, 532 U.S. at
S, 287). For illustrations of the expansive approach to implied private rights of action that has since been abandoned:™

- see Cannon v: Umv ofChlcaga 441US. 677 (1979), Cort . Ash 422 U S 66(1975),.// Case Co v Bo; ak 377

_US 426(1964) EPREES _ . : , : ) : .

S _"'” 42 U S. C §2000d 20 U S.C. § l68l(a) See Sana'oval 532 U S. at288 (mtcmal quolanons ommed) Gon_aga
R '_Umv v, Doe 536US 273 284n3 (2002) [ , . g sl

R Allen . Stare Bd ofE/ecnons 393 U s 544 555 (l969) (holdmg that § 5 ofthe vouno R|°hts Act whnch
o provuded that “no person shall.be denied the nght to vote for failure to comply with this-section,” entitled appellants
.V toseeka declaratory judgment that a new state enactment ‘was covercd by the Act m hght of the exphcnt nghts

o language and the clear purpose of the Act) e S X L

..'25 Gon"aga Umv 536 U S at 284 (emng Sandoval 532 U S at 286) (emphasns in ongmal)'

’ ':' 126 la"at 284 n3.

T S N N A P N PO, | P QO W [RRTYS 700 RO D RO A B

b ——
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Even 1f‘ analyzed under the pre Sandova] factor test thé statutes at rssue focus upon e
g actlons taken by the United States and' do not ¢ ‘protect” any’ individual’s interests.. The statutes
limit the ablhty of the United States to relocate or withdraw units absent gubematonal consent.
-~ - The language of the text of the statutes does not indicate that Congress passed them to protect.
+; governors.. These. statutes focus on the entrty regulated ~ the United States. Thus there 1s “no T

nl

1mplrcatron of an 1 tent to confer rrghts on a partrcular class of ersons 7

In any event 'rt is 1rrelevant whether Congress mtended govemors to benef t from the

R ,statutes The essential i mqun‘y is'whether Congress unamblguously conferred- -aTight and not'

- whether vague “beneﬁts” or “interests” are enforceable. 128 Just as the Court in Gonzaga, -

o Umverszty summarrly dlsmrssed the plaintiff’s argument that Congress mtended him to benefit: e

"~ from the statute, such an argument would hkely be drsmrssed here because there 1s no exphcrt
“rights- creatmg language in the statutes at 1ssue SR : S

2. | The Supreme Court Has Held That Partle_s May Not Brmg Sult to
R Challenge BRAC Pursuant to the APA ‘

: The Supreme Coun s holdmg in Dalton V. Specter precludes any challenge to BRAC
~under the Administrative Procedure Act (APA)."*® In Dalton, the Court held that the actrons of

~ the Secretary and BRAC Commission could not be reviewed under the APA because they are not '
“final agency actions.’ »131. Actions taken by the Secretary and BRAC Commrssron have “no .

direct consequences” for base closmgs until the President makes the final decision. Until that i

time, BR@C_S recommendatlons are tentative and the equrvalent of the rulmg by a subordmate : o
offi cral B2l : - : : -

o Moreover the Presrdent s ﬁnal decrsron is not subject to revrew under the APA because
' the Presrdent is not an “agency.”'*" " Any claim that the President exceeded the terms of the -

o BRAC statute or failed to honor §'104(c) or § 18238 isnota constrtutronal claim, but a'statutory

one. 134 lndeed the Supreme Court in Dalton noted that rt has “drstlngmshed between clarms of

o Sandoval 532U s at 289

128 Gonzaga Umv 536 U S at 283

S '”511 us. 462(1994)

130 5 U S C 701 e’ 5eq ‘v - ::',

- '_“;D(_rl-t_on, V5 ll US at 469 s

in's; Massachuseits; 505 US 788 (1992)) ¢
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. constrtuttonal v1olatrons and elarms that an offi cral has acted in excess of hlS statutory authonty, AU v
- suggestmg that Bivens actions would be foreclosed as well. 135° A5 'such, the President’s decision -0l
".is not subject to review where the statute “commits the decision to the discretion of the -
e vtPresrdent »13¢ ‘Stated plainly, “claims simply alleging that the President has exceeded his
_ statutory -authority are not | ‘constitutional’ claims; subject toi jUdlClal review.”'>’ Because the.
- BRAC statute “does not at all ltmrt the Presrdent s drscretton” in decrdmg to adopt BRAC S -
= recommendatlons the Court cannot review * [h]ow tlte Presxdent chooses to exercrse the
S dlscretton Congress has granted’ hun[ ]”‘38 : v : SRR

‘ Only one court has found in the face of Dalton Judrcral power to review executrve
action. In Role Models America, Inc. v, White, 139 3 panel of the D.C. Circuit found judicial .
“review available for the failure to adhere to notice requtrements once the Defense Department
‘ published a rule of decision and obhgated itself to convey closed military base property toa’ -

- state-created development corporation. The panel attempted to distinguish itself from the
Supreme Court by charactenzmg Dalton as applying only to matters “that have found a lack of
final : agency action. »140 ' The Dalton Court however, made clear in a drscussron of an analogous

_ circumstance that it could not review even a President’s f nal decision with respectfothe = - .-

* recommendations: * ‘the President’s decrsron to‘approve or dtsapprove the orders [is] not _' )

o rewewable because ‘the final orders embody Presidential discretion as to polttrcal matters:
" beyond the competence of the courts to adjudicate.’ il Thus Dalton controls any APA

L Zchallenge to the BRAC process Any attempt to brmg surt m thrs context ‘under the APA should
i vfarl ' . . - _ : ‘ N

V_l.. C'onclus'i'o'nz' :

The Secretary may recornmend the closure and reallgnrnent of mstallatlons on whtch e w
’ Nattonal Guard umts are located as well as the relocatton of or changes to equ1pment - o

LB ay 472 (¢citing Bivens'v. Six- Unknown Fed: Narconcs Agents 403U s. 388 396 97 (197]) (dtstmgutshmg
. e between * ‘actions contrary to [a] constttutlonal prohlbmon” and those “merely said to be in excess of the authonty S
S. .. s .o delegated . ... by the‘Congress™); Wheeldin v. Wheeler,.373 U.S. 647, 650-52(1963) (drsnngurshmg between ‘rights
-7 which may arise under the Fourth Amendment" and “a-cause: of actton for abuse of the. [statutory] subpoena power :
S by a fedcral ocher ) : . N .

o .”"fd t474 ST PR

7 ld t473

. m Id. at 476 accom' Cohen v. che. 99" F 2d 376 381 (lst Ctr 1993) (holdmg that BRAC com.mrssron
o recommendanon for closure of Atr Force base was not “ﬁnal agency actron")

:"" Role Model: Am. Inc v. Whrte 317 F3d 327 331 (D c Cll’ 2003) SRR
"'"-""“’Jd a3 L

REe v W ":r_e.'t‘ntah S: SCot P 333 US]03, 114
’ ;(1948)) R T



U‘ S headquarters umts and/or m15510ns assocnated w1th those: closures and reahgnments wrthout R
.- " seeking or obtaining the consent of the governors of the states in which the changes would take L
~ place.. The closures and realignments discussed in this memorandum fall within BRAC’s text.
.~ and purpose to establish an efficient and apolitical method of determmmg how best to allocate - o
Ui _"the natxon s mxlltary resources To the extent any recommendatlon mtght lmpllcate § 18238 or §

y vthe BRAC statute nor § 18238 or § 104(c) provnde for a cause of actlon and as the Supreme
o Court has already rejected BRAC challen ges brought pursuant to'the APA; a declaratory
" judgment action or an APA suit to’ challenge either the. BRAC’s recommendatrons or the o
. Presrdent S decxston regardmg those recommendattons should fail. -
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS ‘F ILED
SPRINGFIELD DIVISION JUL 21 2005

JOHN M. WATERS, ¢}
U.S. DISTRICT COUR%‘rk
CENTRAL DISTRICT OF ILLINOIS

No. D 5-5140

ROD BLAGOJEVICH, Governor of the
State of Hlinois,

Plaintiff,

-vs-

DONALD RUMSFELD, Secretary of-Defense
of the United States; ANTHONY J. PRINCIPI,
Chairman of the Defense Base Closure and
Realignment Commission; JAMES H.
BILBRAY:; PHILLIP E. COYLE; HAROLD W.
GEHMAN, JR.; JAMES V. HANSEN;
JAMES T. HILL; LLOYD W. NEWTON,;
SAMUEL K. SKINNER; and SUE ELLEN
TURNER, members of the Defense Base
Closure and Realignment Commission,

Nt Nt st Nkl Nkl gt Nt s Nt Vs b NtV Nt sl etV St “vaiil st “uut’

Defendants.

COMPLAINT

Plaintiff, ROD BLAGOJEVICH, Govemor of the State of lllinois, by his attorney, Lisa
Madigan, Attorney General of the State of lllinois, and for his complaint agaiﬁst defendants,
DONALD RUMSFELD, Secretary of Defense of the United States; ANTHONY J. PRINCIPI,
Chairman of the Defense Base Closure and Realignment Commission; JAMES H.
BILBRAY; PHILLIP E. COYLE; HAROLD W. GEHMAN, JR.; JAMES V. HANSEN; JAMES
T. HILL; LLOYD W. NEWTON; SAMUEL K. SKINNER; and SUE ELLEN TURNER,
members of the Defense Base Closure and Realignment Commission, states as follows:

1. Plaintiff, Rod Blagojevich, is the Governor of the Stafe of lllinois.

2. Pursuant to the Constitution and laws of the State of llinois, plaintiff is the
Commander in Chief of the military forces of the State of Illinois, except for those persons

who are actively in the service of the United States. Illinois Constitution of 1970 art. XIi,

§4.
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3. Defendant Donald Rumsfeld is the Secretary of Defense of the United States. w0
4, Pursuant to the Defense Base Closure and Realignment Act of 1990, as
amended, Secretary Rumsfeld is authorized to make recommendations for the closure and
realignment of federal military bases in the United States to the Defense Base Closure and
Realignment Commission.
5.  Defendant Anthony J. Principi has been named by the President of the
United States to be Chairman of the Defense Base Closure and Realignment Commission.
6. Defendants James H. Bilbray; Phillip E. Coyle; Harold W. Gehman, Jr.;
James V. Hansen; James T. Hill; Lloyd W. Newton, Samuel K. Skinner; and Sué Ellen

Turner have been named by the President of the United States to be members of the

Defense Base Closure and Realignment Commission.

7. Pur;suant to Sections 2903 and 2914 of the Defense Base Closure and
Realignment Act of 1990 as amended, the Defense Base Closure and Realignment “
Commission is empowered to consider the recommendations of the Secretary of Defense
and make recommendations to tﬁe President of the United States for the closure and
realignment of military bases.

8. Pursuant to Sections 2903 and 2904 of the Defense Base Closure and
Realignment Act of 1990 as amended, the Secretary of Defense of the United States shall
close the bases recommended for closure by the Commission and realign the bases
recommended for realignment, unless the ;'ecommendation of the Defense Base Closure
and Realignment Commission is rejected by the President of the United States or
disapproved by a joint resolution of Congress.

9. The Air National Guard base at the Abraham Lincoln Capital Airport is used

for the administering and training of the reserve components of the armed forces.

: w
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10. Defendant Rumsfeld has recommended to the Base Closure and
Reassignment Commission that the 183" Fighter Wing be realigned.

11.  The 183" Fighter Wing of the lllinois Air National Guard is presently located
at the Abraham Lincoln Capital Airport in Springfield, lllinois. |

" 12.  A‘wing" is defined by Air Force Instruction 38-101 as a level of command
with approximately 1,000-5,000 persons which has a distinct mission with a significant
scope and is responsible for monitoring the installation or has several squadrons in more
than one dependent group. AFl 38-101 §2.2.6.

13. The 183" Fighter Wing is composed of Headquarters Staff, the 183"
Operations Group, the 183" Maintenance Group, the 183™ Medical Group, and the 183"
Mission Support Group.

14.  The 183™ Operations Group includes the 170" Fighter Squadron.

16. A "group” is a level of command consisting of ap;;roximately 500-2,000
persons usually comprising two or more subordinate units. AFI 38-101 §2.2.7.

16.  The Groups which make up the 183" Fighter Wing are composed of various
squadrons and flights.

17. A '"squadron” is the "basic unit of the Air Force." AFI-38-101 §2.2.8.

18. A “numbered/named flight” is the lowest leve! unit in the Air Force. AFI 38-
101 §2.2.9.1.

19. The wing, groups, squadrons, and flights at the Abraham Lincoln Capital
Airport are “units” as the term is defined by AFI 38-101.

20. The proposed realignment would result in the withdrawal or relocation of the

fifteen F16 fighter planes currently assigned to the 183™ Fighter Wing and the relocation
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or removal of the positions of 185 full time and 452 part time personnel.

21.  Plaintiff has information and believes that the proposed realignment will result
in the withdrawal or relocation of various units of the llinois Air National Guard, including
the 170" Fighter Squadron, the 183™ Operational Support Flight, and large portions of the
183" Maintenance Group.

22.  The result of the withdrawal or relocation of these units is that the 183"
Fighter Wing will cease to exist, because the units remaining will be insufficient to meet the
definition of a “wing.”

23. The lllinois National Guard constitutes a portion of the reserve component
of the armed forces of the United States.

24.  Defendant Rumsfeld has recommended that units of the lllinois Air National
Guard be relocated or withdrawn.

25. Pursuant to 10 U.S.C. §18238, “A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or
withdrawn under this chapter without the consent of the Governor of the State.”

26. Plaintiff has not consented to withdrawal or relocation of units of the lllinois
Air National Guard. |

27.  Plaintiff has informed defendants that he did not consent to withdrawal or
relocation of Air Nationa! Guard units and stated that:

The Springfield Air National Guard Base is a highly strategic location for

homeland security missions for both lllinois and the entire Midwest. lllinois

is also home to 11 nuclear power plants that provide 50 percent of our power

generation. Further, lllinois has 28 locks and dams on the lilinois, Mississippi

and Ohio rivers. If these recommendations are adopted, these vital assets

and many others will be at greater risk without the F-16s in Springfield. On

top of all that, this move will cost the taxpayers $10 million. These are the

wrong recommendations, at the wrong time and for the wrong reasons.

4
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See Exhibits A, B.
28. Pursuantto 32 U.S.C. §104(a) each State may fix the locations of the units
and headquarters of its National Guard.

29. Pursuanf to 32 U.S.C. §104(c) “no change in the branch, organization, or

- allocation of a unit located entirely within a state may be made without the approval of its

Governor.”

30. The units of the 183" Fighter Wing are presently located entirely within the
State of Hlinois.

31.  Federal law prohibits defendant Rumsfeld from taking action to realign the
183" Fighter Wing without the consent of the Governor of the State of llinois.

32. Pursuantto 10U.S.C. §18235(b)(1) the Secretary of Defense may not permit
any use or disposition of a facility for a reserve component of the armed forces that would
interfere with the facilities’ use for administering and training the reserve components of
the armed forces.

33. The realignment of the 183" Fighter Wing as proposed by defendant
Rumsfeld would interfere with the use of the Abraham Lincoln Capital Airbort for the
training and administering of reserve components of the armed forces and is barred by 10
U.S.C. §18235(b)(1).

34. By virtue of defendant R.umsfeld's proposal to realign the 183"; Fighter Wing
without the consent of the Governor of the State of lllinois an actual controversy exists
between the parties.

35. © The members of the Base Closure and Realignment Commission have

interests which could be affected by the outcome of this litigation and are made defendants
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pursuant to Rule 19(a) of the Federal Rules of Civil Procedure.

36. This Court has jurisdiction pursuant to 28 U.S.C. §1331 and Bivens v. Six
Unknown Named Agents, 403 U.S. 388 (1971).

37.  Venue is proper in the Central District of lllinois by virtue of the fact that the
Abraham Lincoln Capital Airport where the 183" Fighter Wing is based is in the Central
District of llinois and by virtue of the fact that the official residence of the Governor of the
State of lllinois is in the Central District of lllinois.

WHEREFORE, plaintiff prays that this honorable Court grant the following relief:

A. Enter a declaratory judgment declaring the realignment of the 183"
Fighter Wing as proposed by defendant Rumsfeld without the consent
of the Governor of the State of lllinois is prohibited by federal law; and

8. Granting such other relief as is warranted in the circumstances.

ROD BLAGOJEVICH, Governor of the State of
lllinais,

Plaintiff,

LISA MADIGAN, Attorney General,
State of illinois,

Attorney for Plaintiff,

BY: /s/Terence J. Corrigan
Terence J. Corrigan, #6191237
Assistant Attorney General
500 South Second Street
Springfield, IL 62706
Telephone: 217/782-5819
Facsimile: 217/524-5091

E-mail: tcorrigan@atg.state.il.us
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OFFICE OF THE GOVERNOR

Rod R. Blagojevich
JRTC, 100 WEST RANDOLPH, SUITE 16-100
CHICAGO, ILLINOIS 60601

July 11, 2005

The Honorable Donald H. Rumsfeld
Secretary of Defense

U.S. Department of Defense

The Pentagon

Room 3E800

Washington D.C. 20301

.Dear Secretary Rumsfeld:

According to the recent BRAC recommendations issued by the Department of Defense,
the fighter mission of 183" Fighter Wing at Abraham Lincoln Capitol Airport in
Springfield, Illinois would be realigned to another state. If this recommendation is
upheld by the Defense Base Closure and Realignment Commission, the 183" Fighter
Wing will no longer have a flying mission.

The Department of Defense did not coordinate this recommendation with either my
office or the Illinois Adjutant General. This lack of consultation compromises the

integrity of the process used to develop the BRAC recommendations and completely
disregards my role as Commander-in-Chief of the Illinois National Guard. Further,
pursuant to 10 U.S.C. §18238 and 32 U.S.C. §104(c), my consent is necessary for the
actions contemplated by the Department of Defense with regard to the 183™ Fighter
Wing.

Chairman Principi recently wrote you expressing his concern about the impact realigning
Air National Guard facilities would have on homeland and national security. The
Springfield Air National Guard Base is a highly strategic location for homeland security
missions for both Illinois and the entire Midwest. Illinois is also home to 11 nuclear
power plants that provide 50 percent of our power generation. Further, Illinois has 28
locks and dams on the [llinois, Mississippi and Ohio rivers. If these recommendations are
adopted, these vital assets and many others will be at greater risk without the F-16s in
Springfield. On top of all that, this move will cost the taxpayers $10 million. These are
the wrong recommendations, at the wrong time and for the wrong reasons.

DEFENDANT'S
g EXHIBIT
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By this letter I wish to formally notify you that I do not consent to the proposed
realignment of the 183" Fighter Wing. Accordingly, pursuant to the above reference
statutory citations, the actions proposed by your Department cannot proceed.

Sincerely,

Signature redacted pursuant to
USDC-CDIL Adm.Proc. Rule H(I)(1)(f)

‘Rod Blagojevich
Govemor of lllinois
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OFFICE OF THE GOVERNOR

Rod R. Blagojevich
JRTC, 100 WEST RANDOLPH, SUITE 16-100
CHICAGO, ILLINOIS 60601

July 11, 2005

Anthony J. Principi

Chairman of the Defense Base Closure and Realignment Commission
2521 South Clark Street

Suite 600 ‘

Arlington, Virginia 22202

Dear Chairman Principi:

As you are aware, Secretary of Defense Donald Rumsfeld has recommended that the
fighter mission of 183" Fighter Wing at Abraham Lincoln Capitol Airport in Springfield,
Illinois be realigned to another state. If this recommendation is upheld by the Defense
Base Closure and Realignment Commission, the 183" Fighter Wing will no longer have a
flying mission.

The Department of Defense did not coordinate this recommendation with either my
office or the Illinois Adjutant General. This lack of consultation compromises the
integrity of the process used to develop the BRAC recommendations and disregards my
role as Commander-in-Chief of the Illinois National Guard. Further, pursuant to 10

- US.C. §18238 and 32 U.S.C. §104(c), my consent is necessary for the actions
contemplated by Secretary of Defense Rumsfeld with regard to the 183 Fighter Wing.

In your recent letter to Secretary Rumsfeld, in addition to asking whether we were
consulted about this recommendation, you expressed concened about the impact

realigning Air National Guard facilities would have on homeland and national security.

The Springfield Air National Guard Base is a highly strategic location for homeland
security missions for both Illinois and the entire Midwest. Illinois is also home to 11
nuclear power plants that provide 50 percent of our power generation. Further, Illinois
has 28 locks and dams on the [llinois, Mississippi and Ohio rivers. If these

DEFENDANT'S
§ EXHIBIT

B
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recommendations are adopted, these vital assets and many others will be at greater risk
without the F-16s in Springfield. On top of all that, this move will cost the taxpayers $10
million. These are the wrong recommendations, at the wrong time and for the wrong
reasons. : -

By this letter, I wish to formally notify the Commission that I do not consent to the
proposed realignment of the 183" Fighter Wing. Accordingly, pursuant to the statutory
citations referenced above, the actions proposed by Secretary Rumsfeld cannot proceed.
I expressed similar sentiments to your fellow commissioners on June 20, 2005, at the
BRAC Regional Hearings in St. Louis via both oral and written testimony.

Thank you for your time and consideration.
Sincerely,

Signature redacted pursuant to
USDC-CDIL Adm.Proc. Rule H(I)(1)(f)

Rod Blagojevich )
Govemor of Illinois
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF THE GOVERNOR
HARRISBURG
BRAC Commission

THE GOVERNOR July 18, 2005
JuL 13 2008

Received

The Honorable Anthony J. Principi

Chairman

Defense Base Closure and Realignment Commission
2521 S. Clark St., Ste. 600

Arlington, VA 22202

Re: Rendell et al. v. Rumsfeld, Case 2:05-cv-03563-JP (E.D. Pa. 2005)

Dear Chairman Principi:

On July 11, 2005, Senators Arlen Specter and Rick Santorum and I filed a lawsuit
against Secretary of Defense Donald Rumsfeld to challenge the failure of the Department
of Defense (DoD) to obtain my consent or approval to the proposed deactivation of the
111" Fighter Wing, Pennsylvania Air National Guard, NAS JRB Willow Grove.
Secretary Rumsfeld did not seek or obtain my consent; nor did anyone from DoD ever
consult with me, my staff, my adjutant general, or her staff about this action. I have
attached a copy of the complaint filed by Attorney General Tom Corbett and our legal
team.

The National Guard is a unique example of federalism in action where both the
state and federal governments are full partners with clear statutory and constitutional
responsibilities. As Governor, I am the commander-in-chief of the Guard when it is not
in active federal service. The 111™ Fighter Wing provides about one-fourth of the Air
Guard’s strength in Pennsylvania. This Pennsylvania National Guard unit is an essential
military asset available to me to address state emergencies (floods, blizzards, and other
disasters), and more importantly in today’s environment, homeland security missions.

As you know, provisions of both Title 10 and Title 32 of the United States Code
require the consent or approval of the Governors with regard to major changes in
National Guard organizations in their states. Congress was clearly right when it
established a balanced approach requiring the DoD to obtain the consent of the
Governors before eliminating National Guard units in their states, just as I would have to
obtain the President’s consent in the event that I wished to disband Pennsylvania Guard
units. DoD was clearly wrong to ignore this mandate.
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The Honorable Anthony J. Principi
July 18, 2005
Page 2

Pennsylvania is not seeking judicial review of the BRAC process or of BRAC
decisions. We filed suit not to challenge your Commission or the BRAC process but to
~ preserve the careful balance between the states and the federal government in managing
the National Guard.

I firmly believe there is ample justification for the BRAC Commission to overturn
in their entirety DoD’s recommendations for closure of Naval Air Station Joint Reserve
Base Willow Grove and the 911™ Airlift Wing at Pittsburgh International Airport. I also
believe that the presentations from both Willow Grove and Pittsburgh were compelling,
and I urge you to reject DoD’s recommended actions for these installations because of the
substantial deviations from BRAC criteria. Our lawsuit in no way detracts from
Pennsylvania’s case on the merits with regard to these installations.

Based on my interactions with Commissioners and staff during base visits and the
Washington hearing, as well as from watching Commission proceedings on C-SPAN, I
understand the fiscal and operational realties which mandate that the BRAC process
occur. I also believe that the Commission is doing a fair and thorough job in wrestling
with these complex issues.

Thank you again for your courtesy and attentiveness when Pennsylvania made its
presentation on July 7, 2005. We are committed to continuing to work with the
Commission and hope to be in Washington soon to meet with your staff and reinforce
the points we made at our regional hearing.

Sincerely,

Cdivord G Bl l/

Edward G. Rendell
Governor

cc: The Honorable James H. Bilbray
The Honorable Philip Coyle
Admiral Harold W. Gehman, Jr. (USN, Ret)
The Honorable James V. Hansen
General James T. Hill (USA, Ret)
General Lloyd W. Newton (USAF, Ret)
The Honorable Samuel K. Skinner
Brigadier General Sue E. Turner (USAF, Ret)
The Honorable Arlen Specter
The Honorable Rick Santorum
The Honorable Thomas Corbett
Adjutant General Jessica Wright
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD G. RENDELL, in his official

capacity as Governor of the Commonwealth

of Pennsylvania, ARLEN SPECTER, in his

official capacity as United States Senator, :

and RICK SANTORUM, in his official : CIVIL ACTION
capacity as United States Senator, :

No. 05-
Plaintiffs,
V.

DONALD H. RUMSFELD, in his official
capacity as Secretary of Defense of
the United States,

Defendant.

COMPLAINT
Plaintiffs Edward G. Rendell, in his official capacity as the Governor of the

Commonwealth of Pennsylvania, Arlen Specter, in his official capacity as United States Senator
for the Commonwealth of Pennsylvania, and Rick Santorum, in his official capacity as United
States Senator for the Commonwealth of Pennsylvania, by and through their counsel, file the
following Complaint against Donald H. Rumsfeld, in his official capacity as the Secretary of

Defense of the United States, as follows:

Nature of This Action

L. This action arises out of the Department of Defense's (the "Department") attempt,
unilaterally and without seeking or obtaining the approval of the Governor of the |
Commonwealth of Pennsylvania, to deactivate the 111th Fighter Wing of the Pennsylvania Air
National Guard stationed at Naval Air Station Joint Reserve Base, Willow Grove, Pennsylvania
(the "111th Fighter Wing"). The Department's attempt to deactivate the 111th Fighter Wing

without first obtaining Governor Rendell's approval violates federal law, which expressly grants
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rights to the Commonwealth of Pennsylvania and its Govemnor, as commander-in-chief of the
Pennsylvania National Guard. While this action arises in the context of the 2005 Base
Realignment and Closing process, Plaintiffs do not challenge The Defense Base Closure and
Realignment Act of 1990, as amended, codified at 10 U.S.C. § 2687 note (the "BRAC Act") or
allege that Secretary Rumsfeld has violated any provision of the BRAC Act. To the extent that
Plaintiffs object to the Department's procedure and substantive judgments in the current Base
Realignment and Closing process, they have raised those objections in other, appropriate forums.
Instead, the gist of the instant action is that the Department of Defense derogated rights granted

by Congress to Governor Rendell independent of the BRAC Act.

The Parties, Jurisdiction and Venue

2. Plaintiff Edward G. Rendell ("Governor Rendell") is a resident of Harrisburg,
Pennsylvania and the duly elected Governor of the Commonwealth of Pennsylvania.

3, Governor Rendell is the commander-in-chief of the Pennsylvania National Guard.

4. Plaintiff Arlen Specter is a resident of Philadelphia, Pennsylvania and a duly
elected United States Senator for the Commonwealth of Pennsylvania.

5. Plaintiff Rick Santorum is a resident of Penn Hills, Pennsylvania and a duly
elected United States Senator for the Commonwealth of Pennsylvania.

6. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of
Defense of the United States of America.

7. This action arises under the "militia clause" of the United States Constitution, art.
I, sec. 8,cl. 16,10 U.S.C. § 18238 and 32 U.S.C. § 104. This Court has jurisdiction over this

action based on 28 U.S.C. § 1331 because it arises under the laws of the United States.

S8
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8. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2), because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of the action is situated within this judicial

district.

Factual Background

9, On May 13, 2005, Secretary Rumsfeld transmitted to the Defense Base Closure
and Realignment Commission ("BRAC Commission") the Department of Defense Base Closure
and Realignment Report ("BRAC Report").

10.  The BRAC Report was prepared by the Department pursuant to the BRAC Act.

11. The BRAC Report contains the Department's recommendations to realign or close
military installations within the United States and its territories.

12.  While preparing the BRAC Report, the Department considered, inter alia, the
installation needs of the Reserve Components of the armed forces, including the Air National
Guard of the United States and the Air Force Reserve.

13.  The BRAC Report recommends deactivation of the Pennsylvania Air National
Guard's 111th Fighter Wing at the Naval Air Station Joint Reserve Base at Willow Grove,
Pennsylvania and relocation of assigned A-10 aircraft to different Air National Guard units based
in Boise, Idaho, Baltimore, Maryland, and Mount Clemens, Michigan.

14.  The 111th Fighter Wing is an operational flying National Guard unit located
entirely within the Commonwealth of Pennsylvania.

15.  One thousand twenty-three (1,023) military positions are allotted to the 111%

Fighter Wing.
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16.  The 111th Fighter Wing’s strength currently stands at about 99% of the
authorized positions.

17. 111th Fighter Wing personnel consist of two hundred seventy-four (274) full-time
support personnel (205 military technicians and 69 Active Guard and Reserve) and seven
hundred forty-nine (749) traditional (part-time) Guard members.

18.  The more than 1,000 men and women assigned to the 11 1™ Fighter Wing
constitute a well-trained, mission-ready state military force available to Governor Rendell to
perform state active duty missions dealing with homeland security, natural disasters and other
state missions.

19.  Over 75% of the members of the 111" Fighter Wing have combat experience.

20.  The 111" Fighter Wing was the first unit in the Air National Guard to deploy to
Kuwait and Afghanistan.

21.  The 111th Fighter Wing has been intensely involved in combat operations since
September 11, 2001. While deployed to Afghanistan for Operation Enduring Freedom, A-10
aircraft from the 111" flew nearly 225 combat missions. In Operation Iraqi Freedom, the 111th
has flown 450 missions, dropped 125 tons of explosives and expended more than 42,000 rounds
of 30mm ammunition.

22.  Deactivation of the 111" Fighter Wing will deprive the Governor of nearly one-
fourth of the total strength of the Pennsylvania Air National Guard and will reduce the strength
of Pennsylvania military forces in the Southeastern Pennsylvania region.

23.  Deactivation of the 111" Fighter Wing and accompanying action to cease flying
operations at the Naval Air Station Joint Reserve Base at Willow Grove will deprive the

Governor and the Commonwealth of a key unit and joint base of operations possessing current
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and future military capabilities to address homeland security missions in the Southeastern
Pennsylvania region.

24.  The 111" Fighter Wing is organized as a unit of the Pennsylvania Air National
Guard (state) and Air Combat Command (federal). Deactivation of the 111" Fighter Wing is a
change in the branch, organization or allotment of the unit.

25.  InMay 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of
the BRAC Report to the BRAC Commission, an overwhelming majority of the 111th Fighter
Wing was not and currently is not in active federal service.

26.  Atno time during the 2005 BRAC process did Secretary Rumsfeld request or
obtain the approval of Governor Rendell or his authorized representatives to change the branch,
organization or allotment of the 111th Fighter Wing,

27.  Atno time during the 2005 BRAC process did any authorized representative of
the Department request or obtain the approval of Governor Rendell or his authorized
representatives to change the branch, organization or allotment of the 111th Fighter Wing,.

28. At no time during the 2005 BRAC process did Secretary Rumsfeld request or
obtain the consent of Governor Rendell or his authorized representatives to relocate or withdraw
the 111th Fighter Wing.

29.  Atno time during the 2005 BRAC process did any authorized representative of
the Department request or obtain the consent of Governor Rendell or his authorized
representatives to relocate or withdraw the 111th Fighter Wing.

30.  Ifrequested, Governor Rendell would not give his approval to relocate, withdraw,

deactivate or change the branch, organization or allotment of the 111th Fighter Wing.
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31 By letter dated May 26, 2005, Governor Rendell wrote to Secretary Rumsfeld in
pertinent part: "I am writing to advise you officially that, as Governor of the Commonwealth of
Pennsylvania, I do not consent to the deactivation, relocation, or withdrawal of the 111th Fighter
Wing."

32.  To date, neither Secretary Rumsfeld nor any authorized representative of the

Department has responded to Governor Rendell's letter dated May 26, 2005.

Ripeness for Judicial Review

33.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting requirements
with respect to the 2005 round of realignments and closures of military instailations, and no

further actions are required of the Department before the 111th Fighter Wing is deactivated.

First Claim for Relief

(Declaratory Relief Regarding the Secretary's Failure to Obtain the Governor's Consent)
- 34,  Plaintiffs incorporate by reference and re-allege paragraphs 1 through 33,

inclusive, as though fully set forth herein,

35.  Pursuant to 32 U.S.C. § 104, no change in the branch, organization or allotment of
a National Guard unit located entirely within a State may be made without the approval of that
State's governor.

36.  Pursuant to 28 U.S.C. § 2201 and Fed.R.Civ.P. 57, Plaintiffs request a
Declaratory Judgment declaring that Secretary Rumsfeld may not, without first obtaining

Governor Rendell's approval, deactivate the 111th Fighter Wing .
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37.  Pursuant to 28 U.S.C. § 2202, Plaintiffs request such further relief as necessary to
protect and enforce Governor Rendell's rights as governor of the Commonwealth of

Pennsylvania and as commander-in-chief of the Pennsylvania National Guard.

Second Claim for Relief

(Declaratory Relief Regarding the Secretary's Failure to Obtain the Governor's Consent)

38.  Plaintiffs incorporate by reference and re-allege paragraphs 1 through 37,
inclusive, as though fully set forth herein.

39.  Pursuantto 10 U.S.C. § 18238, a unit of the Army National Guard or the Air
National Guard of the United States may not be relocated or withdrawn without the consent of
the govemnor of the State in which the National Guard unit is located.

40.  Pursuantto 28 U.S.C. § 2201 and Fed.R.Civ.P. 57, Plaintiffs request a
Declaratory Judgment declaring that Secretary Rumsfeld may not, without first obtaining
Governor Rendell's consent, deactivate the 111th Fighter Wing.

41.  Pursuant to 28 U.S.C. § 2202, Plaintiffs request such further relief as necessary to
protect and enforce Governor Rendell's rights as governor of the Commonwealth of

Pennsylvania and as commander-in-chief of the Pennsylvania National Guard.

WHEREFORE, Plaintiffs pray that judgment be entered in their favor and against
Secretary Rumsfeld and that the Court grant the following relief:

a. An Order declaring that Secretary Rumsfeld, by designating the 111th Fighter
Wing for deactivation without first obtaining the approval of Governor Rendell, has violated the

"militia clause" of the United States Constitution, art I, sec. 8, cl. 16, 32 U.S.C. § 104 and/or 10

U.S.C. § 18238,
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b. An Order declaring that Secretary Rumsfeld did not and does not now have the

ower, without first obtaining Governor Rendell's approval, to deactivate or recommend
P g PP

deactivation of the 111th Fighter Wing;

c. An Order declaring that the portion of the BRAC Report that recommends

deactivation of the 111th Fighter Wing of the Pennsylvania Air National Guard is null and void;

and

d. Such other and further relief as the Court deems appropriate.

Dated: July 11, 2005

By: W(M W}) @Q'S>

Thomas W. Corbett, Jr.  (/
Attomey General of Pennsylvania
Daniel J. Doyle

Senior Deputy Attorney General
PA ID No. 54855

Susan J. Forney

Chief Deputy Attorney General
Office of Attorney General
Commonwealth of Pennsylvania
15th Floor, Strawberry Square
Harrisburg, PA 17120

Phone: (717) 787-2944
Facsimile: (717) 772-4526

By: A‘W’*W-— (doma (m)

Bhrbara Adams

PA ID No. 27226

General Counsel

Govemnor's Office of General Counsel
333 Market Street, 7th Floor
Harrisburg, PA 17101

Phone: (717) 783-6563

Facsimile: (717) 787-1788

Attorneys for Plaintiff, Edward G. Rendell

Respectfully submitted,

By:

Antinette R. Stone
PA ID No. 23464

Mary Kay Brown

PA ID No. 54327
BUCHANAN INGERSOLL PC
1835 Market Street, 14th Floor
Philadelphia, PA 19103-2985
Phone: (215) 665-8700
Facsimile: (215) 776-8760

David J. Porter

PA ID No. 66125
BUCHANAN INGERSOLL PC
One Oxford Centre

301 Grant Street, 20th Floor
Pittsburgh, PA 15219

Phone: (412) 562-1318
Facsimile: (412) 562-1041

Attorneys for Plaintiffs,
Edward G. Rendell, Arlen Specter and
Rick Santorum, in their official capacities



DCN: 11626

Of Counsel:

Peter M. Murphy

Steven D. Gordon

Michael Galano

HOLLAND & KNIGHT LLP

2099 Pennsylvania Avenue, N.W.

Suite 100

Washington, D.C. 20006
Phone: (202) 955-3000
Facsimile: (202) 955-5564
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Office of General Counsel
Defense Base Closure and Realignment Commission

Discussion of Legal and Policy Considerations Related to Certain Base Closure and
Realignment Recommendations

Dan Cowhig'
Deputy General Counsel

July 14, 2005

This memorandum describes legal and policy constraints on Defense Base
Closure and Realignment Commission (Commission) action regarding certain base
closure and realignment recommendations. This paper will not describe the limits
explicit in the Defense Base Closure and Realignment Act of 1990, as amended (Base
Closure Act),” such as the final selection criteria,’ but rather will focus on other less

' Major, Judge Advocate General’s Corps, U.S. Army. Major Cowhig is detailed to the Defense Base
Closure and Realignment Commission under § 2902 of the Defense Base Closure and Realignment Act of
1990, as amended.

? Pub. L. No. 101-510, Div B, Title XXIX, Part A, 104 Stat. 1808 (Nov. 5, 1990), as amended by Act of
Dec. 5, 1991, Pub. L. No. 102-190, Div A, Title III, Part D, § 344(b)(1), 105 Stat. 1345; Act of Dec. 5,
1991, Pub. L. No. 102-190, Div B, Title XXVIII, Part B, §§ 2821(a)-(h)(1), 2825, 2827(a)(1), (2), 105 Stat.
1546, 1549, 1551; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, § 1054(b), Div.
B, Title XXVIII, Subtitle B, §§ 2821(b), 2823, 106 Stat. 2502, 2607, 2608; Act of Nov. 30, 1993, Pub. L.

No. 103-160, Div. B, Title XXIX, Subtitle A, §§ 2902(b), 2003(b), 2904(b), 2905(b), 2907(b), 2908(b),
2918(c), Subtitle B, §§ 2921(b), (c), 2923, 2926, 2930(a), 107 Stat. 1911, 1914, 1916, 1918, 1921, 1923,

1928, 1929, 1930, 1932, 1935; Act of Oct. 5, 1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, §§
1070(b)(15), 1070(d)(2), Div. B, Title XX VIII, Subtitle B, §§ 2811, 2812(b), 2813(c)(2), 2813(d)(2),
2813(e)(2), 108 Stat. 2857, 2858, 3053, 3055, 3056; Act of Oct. 25, 1994, Pub. L. No. 103-421, § 2(a)-(c),
(H)(2), 108 Stat. 4346-4352, 4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, §§
1502(d), 1504(a)(9), 1505(c)(1), Div. B, Title XXVIII, Subtitle C, §§ 2831(b)(2), 2835-2837(a), 2838,
2839(b), 2840(b), 110 Stat. 508, 513, 514, 558, 560, 561, 564, 565; Act of Sept. 23, 1996, Pub. L. No.
104-201, Div. B, Title XXVIII, Subtitle B, §§ 2812(b), 2813(b), 110 Stat. 2789; Act of Nov. 18, 1997, Pub.
L. No. 105-85, Div. A, Title X, Subtitle G, § 1073(d)(4)(B), (C), 111 Stat. 1905; Act of Oct. 5, 1999, Pub.
L. 106-65, Div. A, Title X, Subtitle G, § 1067(10), Div. C, Title XXVIII, Subtitle C, §§ 2821(a), 2822, 113
Stat. 774, 853, 856; Act of Oct. 30, 2000, Pub. L. No. 106-398, § 1, 114 Stat. 1654; Act of Dec. 28, 2001,
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, § 1048(d)(2), Div B, Title XXVIII, Subtitle C, § 2821(b),
Title XXX, §§ 3001-3007, 115 Stat. 1227, 1312, 1342; Act of Dec. 2, 2002, Pub. L. No. 107-314, Div A,
Title X, Subtitle F, § 1062(£)(4), 1062(m)(1)-(3), Div. B, Title XXVIII, Subtitle B, § 2814(b), Subtitle D,

§ 2854, 116 Stat. 2651, 2652, 2710, 2728; Act of Nov. 24, 2003, Pub. L. No. 108-136, Div A, Title V1,
Subtitle E, § 655(b), Div. B, Title XX VIII, Subtitle A, § 2805(d)(2), Subtitle C, § 2821, 117 Stat. 1523,
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Office of General Counse]

Defense Base Closure and Realignment Commission

Discussion of Legal and Policy Considerations Related to Certain Base Closure and
Realignment Recommendations

obvious constraints on Commission action.* This memorandum is not a product of
deliberation by the commissioners and accordingly does not necessarily represent their
views or those of the Commission.

This discussion uses Air Force Recommendation 33 (AF 33), Niagara Falls Air
Reserve Station, NY,’ as an illustration. The text of AF 33 follows:

Close Niagara Falls Air Reserve Station (ARS), NY. Distribute
the eight C-130H aircraft of the 914" Airlift Wing (AFR) to the 314"
Airlift Wing, Little Rock Air Force Base, AR. The 914™s headquarters
moves to Langley Air Force Base, VA, the Expeditionary Combat Support
(ECS) realigns to the 310™ Space Group (AFR®) at Schriever Air Force
Base, CO, and the Civil Engineering Squadron moves to Lackland Air
Force Base, TX. Also at Niagara, distribute the eight KC-135R aircraft of
the 107 Air Refueling Wing (ANG’) to the 101! Air Refueling Wing
(ANG), Bangor International Airport Air Guard Station, ME. The 101%
will subsequently retire its eight KC-135E aircraft and no Air Force
aircraft remain at Niagara.®

1721, 1726; and Act of Oct. 28, 2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle 1, § 1084(i), Div. B,
Title XXVIII, Subtitle C, §§ 2831-2834, 118 Stat. 2064, 2132.

? Base Closure Act § 2913. ,

* Although the Commission has requested the views of the Department of Defense (DoD) on these matters,
as of this writing DoD has refused to provide their analysis to the Commission. See Letter from DoD
Office of General Counsel (OGC) to Commission Chairman Principi (June 24, 2005) (with email request
for information (RFI)) (Enclosure 1) and Letter from DoD OGC to Commission Deputy General Counsel
Cowhig (July 5, 2005) (with email RFI) (Enclosure 2). These documents are available in the electronic
library on the Commission website, www.brac.gov, filed as a clearinghouse question reply under document
control number (DCN) 3686.

> DEPT. OF DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 2 OF 2: DETAILED
RECOMMENDATIONS, Air Force 33 (May 13, 2005). This recommendation and the others cited in this paper
are identified by the section and page number where they appear in the recommendations presented by the
Secretary of Defense on May 13, 2005.

® Air Force Reserve

7 Air National Guard

¥ The justification, payback, and other segments of AF 33 read:

Justification: This recommendation distributes C-130 force structure to Little Rock
(17-airlift), a base with higher military value. These transfers move C-130 force structure
from the Air Force Reserve to the active duty — addressing a documented imbalance in
the active/reserve manning mix for C-130s. Additionally, this recommendation
distributes more capable KC-135R aircraft to Bangor (123), replacing the older, less

20f20
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Office of General Counsel

Defense Base Closure and Realignment Commission

Discussion of Legal and Policy Considerations Related to Certam Base Closure and
Realignment Recommendations

This recommendation, AF 33, includes elements common to many of the other

Air Force recommendations that are of legal and policy concern to the Commission:

& the creation of a statutory requirement to base certain aircraft in spec1ﬁc
locations;

capable KC-135E aircraft. Bangor supports the Northeast Tanker Task Force and the
Atlantic air bridge.

Payback: The total estimated one-time cost to the Department of Defense to implement
this recommendation is $65.2M. The net of all costs and savings to the Department
during the implementation period is a savings of $5.3M. Annual recurring savings after
implementation are $20.1M, with a payback period expected in two years. The net
present value of the cost and savings o the Department over 20 years is a savings of
$199.4M.

Economic Impact oun Communities: Assuming no economic recovery, this
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct
jobs and 430 indirect jobs) over the 2006-2011 period in the Buffalo-Niagara Falls, NY,
metropolitan statistical economic area, which is 0.2 percent of economic area
employment. The aggregate economic impact of all recommended actions on this
economic region of influence was considered and is at Appendix B of [DEPT. OF
DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 1 OF 2: RESULTS
AND PROCESS].

Community Infrastructure Assessment: Review of community attributes indicates no
issues regarding the ability of the infrastructure of the communities to support missions,
forces, and personnel. There are no known community infrastructure impediments to
implementation of all recommendations affecting the installations in this
recommendation.

Environmental Impact: There are potential impacts 10 air quality; cultural, )
archeological, or tribal resources; land use constraints or sensitive resource areas; noise;

threatened and endangered species or critical habitat; waste management; water
resources; and wetlands that may need to be considered during the implementation of this
recommendation. There are no anticipated impacts to dredging; or marine mammals,
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental
compliance and waste management. These costs were included in the payback
calculation. There are no anticipated impacts to the costs of environmental restoration.
The aggregate environmental impact of all recommended BRAC actions affecting the
installations in this recommendation have been reviewed. There are no known
environmental impediments to the implementation of this recommendation.

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107®
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is
expected to continue to exist at the same manpower levels as it does today. See GAO, MILITARY BASES:

ANALYSIS OF DOD’s 2005 SELECTION PROCESS AND RECOMMENDATIONS FOR BASE CLOSURES AND
REALIGNMENTS (GAO-05-785) (July 1, 2005).

3of20
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Office of General Counsel

Defense Base Closure and Realignment Commission

Discussion of Legal and Policy Considerations Related to Certain Base Closure and
Realignment Recommendations

= the use of the Base Closure Act to effect changes that do not require the
authority of the Act;

» the use of the Base Closure Act to effect changes in how a unit is equipped or
organized;

= the use of the Base Closure Act to relocate, withdraw, disband or change the
organization of an Air National Guard® unit;

» the use of the Base Closure Act to retire aircraft whose retirement has been
barred by statute, and;

» the use of the Base Closure Act to transfer aircraft from a unit of the Air
Guard of one state or territory to that of another

The legal and policy considerations related to Commission action on each of these -
elements are discussed below. While several of these issues are unique to the w
recommendations impacting units of the Air National Guard, several of the issues are also
present in recommendations not involving the Air National Guard.

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified
Locations

In AF 33, the Air Force proposes to “distribute ... eight KC-135R aircraft ... to
... Bangor International Airport Air Guard Station,” Maine. The eight tankers are
currently based at Niagara Falls, New York. Many other Air Force recommendations
also include language that would direct the relocation of individual aircraft to specific
sites.

% These units have a dual status. Although often referred to as units of the “Air National Guard” or “Army
National Guard,” these units are only part of the National Guard when they are called into Federal service.
When serving in a state or territorial role, they form a part of the militia (or guard) of their own state or
territory under the command of their own governors. When called into Federal service, the units form a

part of the National Guard, a part of the Armed Forces of the United States under the command of the
President.

4 0f20 w
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Defense Base Closure and Realignment Commission

Discussion of Legal and Policy Considerations Related to Certain Base Closure and
Realignment Recommendations :

Assuming that the final recommendations of the Commission to the President
proceed through the entire process set forth by the Base Closure Act to become a statute,
recommendations like those contained in AF 33 that mandate the placement of specific
numbers of certain types of aircraft will place significant constraints on the future
operations of the Air Force. In 1995, the previous Defense Base Closure and
Realignment Commission found it necessary to remove similar mandatory language
contained in recommendations approved in prior BRAC rounds. The restrictions on the
placement of aircrafi that were removed by the 1995 Commission were considerably less
detailed than those currently recommended by the Air Force. '

The Base Closure Act contains no language that would explicitly limit the life-
span of the statutory placement of the specified aircraft at the indicated sites."'

Although the Base Closure Act combines elements of the national security powers
of both Congress and the President, the end result of the process will be a statute.
Assuming that the resulting statute is legally sound, it will require the concerted action of
Congress and the President to relieve the Air Force of basing restrictions placed on
specific aircraft by the statute. The deployment and direction of the armed forces,
however, is principally the undivided responsibility of the President as Commander in
Chief. Were operational circumstances to arise that required the redistribution of those
aircraft, this conflict of authorities could delay or prevent appropriate action.'?

Where an otherwise appropriate recommendation would require the Air Force to
place certain aircraft in specific locations, the Commission should amend that
recommendation to avoid the imposition of a statutory requirement to base certain aircraft

'® Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall,
the Air Force would also suffer greater operational impediments from statutory directions on the basing of
specific airframes today than under the conditions that prevailed in the early 1990s.

"' Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary
of Defense “complete all such closures and realignments no later than the end of the six-year period
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the
recommendations for such closures or realighments” might limit the life-span of such restrictions, the
validity of this argument is questionable. Absent a later action by Congress or the President, or a future
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent.
12 Although both § 2904(c)(2) of the Base Closure Act and 10 USC § 2687(c) permit the realignment or
closure of a military installation regardless of the restrictions contained in each “if the President certifies to
the Congress that such closure or realignment must be implemented for reasons of national security or a
military emergency,” 10 USC § 2687(c), this language does not relieve the armed forces from the statutory
provisions that result from the Base Closure Act process. '
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at specific locations. This could be accomplished in some instances by amending the
recommendation to identify the units or functions that are to be moved as a result of the
closure or realignment of an installation, rather than identifying associated airframes. In
instances where the recommendation would move aircraft without any associated units,
functions or substantial infrastructure, the Commission should strike references to
specific aircraft and locations, substituting instead an authority that would permit the

Secretary of the Air Force to distribute the aircraft in accordance with the requirements of
the service."?

B For example, in AF 32, Cannon Air Force Base, NM, the Air Force recommends

Close Cannon Air Force Base, NM. Distribute the 27" Fighter Wing’s F-16s to
the 115" Fighter Wing, Dane County Regional Airport, Truax Field Air Guard Station,
WI (three aircraft); 114" Fighter Wing, Joe Foss Field Air Guard Station, SD (three
aircraft); 150" Fighter Wing, Kirtland Air Force Base, NM (three aircraft); 113" Wing,
Andrews Air Force Base, MD (nine aircraft); 57 Fighter Wing, Nellis Air Force Base,
NV (seven aircraft), the 388" Wing at Hill Air Force Base, UT (six aircraft), and backup
inventory (29 aircraft).

This recommendation would stand-down the active component 27" Fighter Wing and distribute the unit’s
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The
language of this recommendation does not call for the movement of any coherent unit. To bring this.
recommendation within the purpose of the Base Closure Act, it would be appropriate for the Commission
to amend the recommendation to read “Close Cannon Air Force Base, NM. Distribute the 27* Fighter
Wing’s aircraft as directed by the Secretary of the Air Force, in accordance with law.” Such an amendment
would be appropriate under the Base Closure Act because the language directing the “distribution” of
airframes independent of any personnel or function exceeds the authority granted to the Commission in the
Base Closure Act and, depending upon the other issues involved in the particular recommendation, may
otherwise violate existing law. See the discussions of the use of the Base Closure Act to effect changes that
do not require the authority of the Act and to effect changes in how a unit is equipped or organized. Such
an amendment would also have the benefit of preserving the Air Force Secretary’s flexibility to react to
future needs and missions. Further, if legal bars associated with aspects of recommendations impacting
the Air National Guard are removed, for example, by obtaining the consent of the governor concerned, such
an amendment could in some instances preserve the Air Force Secretary’s access to Base Closure Act
statutory authority and funding where the distributions are otherwise consistent with law. This could occur
where the Secretary of the Air Force associates infrastructure changes with those distributions.
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The Use of the Base Closure Act to Effect Changes that do not Require the
Authority of the Act

The authority of the Base Closure Act is required only where the Department
closes “any military installation at which at least 300 civilian personnel are authorized to
be employed,”" or realigns a military installation resulting in “a reduction by more than
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be
employed” at that installation.'> The Department of Defense may carry out the closure or
realignment of a military installation that falls below these thresholds at will.'¢

The Department of Defense does require the authority of the Base Closure Act to
carry out the recommendation to “close Niagara Falls Air Reserve Station” because the
station employs more than 300 civilian personnel. However, in AF 33, the Air Force
would also direct the following actions:

Distribute ... eight C-130H aircraft ... to ... Little Rock Air Force
Base, AR. The 914™s headquarters moves to Langley Air Force Base,
VA ...
Also at Niagara, distribute ... eight KC-135R aircraft ... to ...
Bangor International Airport Air Guard Station, ME.
. retire ... eight KC-135E aircraft ....

The Department of Defense does not require the authority of the Act to move
groups of eight aircraft,'” or retire groups of eight aircraft, or to move the headquarters of

an Air Wing without associated infrastructure changes. Many other Air Force
recommendations include similar language directing the movement or retirement of small

410 USC § 2687(a)(2).

'* 10 USC § 2687(a)(3).

' By definition, the Base Closure Act does not apply to “closures and realignments to which section 2687
of Title 10, United States Code, is not applicable, including closures and realignments carried out for
reasons of national security or a military emergency referred 1o in subsection (c) of such section.” Base
Closure Act § 2909(c)(2).

' Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where
that retirement is prohibited by law. See the discussion regarding the retirement of aircraft whose
retirement has been barred by statute, page 15.
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numbers of aircraft, often without moving the associated personnel.'® Several of the Air
Force recommendations do not contain a single element that would require the authority
of the Base Closure Act.”

The time and resource intensive process required by the Base Closure Act is not
necessary to implement these actions. Except for the actions that are otherwise barred by
law,” the Air Force could carry out these actions on its own existing authority. By
including these actions in the Base Closure Act process, critical resources, including the
very limited time afforded to the Commission to its review of the recommendations of the
Secretary of Defense, are diverted from actions that do require the authorization of the
process set out under the Base Closure Act. Perhaps more significantly, if these actions

are approved by the Commission, the legal authority of the Base Closure Act would be
thrown behind these actions, with the likely effect of overriding most if not all existing
legal restrictions.

The inclusion of actions that conflict with existing legal authority will endanger
the entirety of the base closure and realignment recommendations by exposing the
recommendations to rejection by the President or Congress or to a successful legal
challenge in the courts.?!

'8 For example, AF 44, Nashville International Airport Air Guard Station, TN, calls for the movement of
four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisviile, Kentucky,
without moving the associated personnel

'* For example, AF 34, Schenectady County Airport Air Guard Station, N, calls for the movement of four
C-130 aircraft from Schenectady, New York, to Litile Rock, Arkansas, with a potential direct loss of 19
Jobs and no associated base infrastructure changes; AF 38, Hector International Airport Air Guard Station,
ND, calls for the retirement of 15 F-16s with no job losses and no associated base infrastructure changes,
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total
loss of five jobs and no associated base infrastructure changes.

?# See in particular the discussions of the use of the Base Closure Act to effect changes in how a unit is
equipped or organized, page 9; the relocation, withdrawal, disbandment or change in the organization of an
Air National Guard unit, page 11, and; the retirement of aircraft whose retirement has been barred by
statute, page 15.

2! Although Congressional Research Service recently concluded it is unlikely that a legal challenge to the
actions of the Commission would prevail, CRS assumed that the Commission’s recommendations would be
limited to the closure or realignment of installations. The Availability of Judicial Review Regarding
Miljtary Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 24, 2005).
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped,
organized, or deployed, page 9.
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In order to protect the Base Closure Act process, where a recommendation to
close or realign and installation falls below the threshold set by Section 2687 of Title 10,
United States Code, but does not otherwise conflict with existing legal restrictions, it
would be appropriate for the Commission to consider even a minor deviation from the
force-structure report or the final selection criteria to be a substantial deviation under the
meaning of the Base Closure Act. Where a recommendation to close or realign and
installation falls below the threshold set by Section 2687 and conflicts with existing legal
restrictions, the Commission must act to remove that recommendation from the list.*

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or
Organized

In AF 33, the Air Force would direct the following actions:

Distribute the eight C-130H aircraft of the 914™ Airlift Wing
(AFR) to the 314™ Airlift Wing, Little Rock Air Force Base, AR. The
914th’s headquarters moves to Langley Air Force Base, VA ....

Also at Niagara, distribute the eight KC-135R aircraft of the 107"
Air Refueling Wing (ANG) to the 101* Air Refueling Wing (ANG),
Bangor International Airport Air Guard Station, ME. The 101% will
subsequently retire its eight KC-135E aircraft ....

In the purpose section of AF 33, the Air Force explains “these transfers move
C-130 force structure from the Air Force Reserve to the active duty — addressing a

documented imbalance in the active/reserve manning mix for C-130s.> Many other Air
Force recommendations include similar langua%e directing the reorganization of flying
units into Expeditionary Combat Support units,** the transfer or retirement of specific

2 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority
of the Act, page 7, to effect changes in how a unit is equipped or organized, page 9, to relocate, withdraw,
disband or change the organization of an Air National Guard unit, page 11, to retire aircraft whose
retirement has been barred by statute, page 15, and to transfer aircrafi from a unit of the Air Guard of one
state or territory to that of another, page 17.

» Emphasis added.

# See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186% Air
Refueling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in
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aircraft without movement of the associated personnel,? or the movement of
headquarters without the associated units.

The purpose of the Base Closure Act “is to provide a fair process that will result
in the timely closure and realignment of military installations inside the United States.”?
Under the Base Closure Act, “the term ‘military installation’ means a base, camp, post,
station, yard, center, homeport facility for any ship, or other activity under the
jurisdiction of the Department of Defense, including any leased facility.”>’ The purpose
of the Act is to close or realign excess real estate and improvements that create an
unnecessary drain on the resources of the Department of Defense. The Base Closure Act
is not a vehicle to effect changes in how a unit is equipped or organized.

Under the Base Closure Act, “the term ‘realignment’ includes any action which
both reduces and relocates functions and civilian personnel positions but does not include
a reduction in force resulting from workload adjustments, reduced personnel or funding
levels, or skill imbalances.”™ A “realignment,” under the Base Closure Act, pertains to
installations, not to units or to equipment.

The Base Closure Act does not grant the Commission the authority to change how
a unit is equipped or organized. Recommendations that serve primarily to transfer
aircraft from one unit to another, to retire aircraft, or to address an imbalance in the
active-reserve force mix” are outside the authority granted by the Act. The Commission
must act to remove such provisions from its recommendations.

effect that the 120" Fighter Wing of the Montana Air Guard be reorganized and redesignated as an
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND,
recommending in effect that the 119" Fighter Wing of the North Dakota Air Guard be reorganized and
redesignated as an Expeditionary Combat Support (ECS) unit.

% See notes 18 and 19 above.

% Base Closure Act § 2901(b) (emphasis added).

1 Base Closure Act § 2910(4). This definition is identical to that codified at 10 USC § 2687(e)(1).

8 Base Closure Act, §2910(5) (emphasis added). This definition is identical to that codified at 10 USC
§ 2687(e)(3). : '

 For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, “addressing a
documented imbalance in the active/dir National Guard/Air Force Reserve manning mix for C-130s” by
closing “Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH,” distributing “the eight
C-130H aircraft of the 179" Airlift Wing (ANG) to the 908" Airlift Wing (AFR), Maxwell Air Force Base,

AL (four aircraft), and the 314™ Airlift Wing, Little Rock Air Force Base, AR (four aircraft).” Emphasis
added.
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the
Organization of an Air National Guard Unit .

In AF 33, the Air Force proposes to “distribute the eight KC-135R aircraft of the
107™ Air Refueling Wing (ANG) to the 101% Air Refueling Wing (ANG), Bangor
International Airport Air Guard Station,” Maine. Under the recommendation, “no Air
Force aircraft remain at Niagara.” The recommendation is silent as to the disposition of
the 107" Air Refueling1 Wing of the New York Air Guard. The recommendation would
eithe}rodisband the 107", or change its organization from that of a flying unit to a ground
unit.

Many other Air Force recommendations would have similar effects, relocating,
withdrawing, disbanding or changing the organization of Air National Guard units. In
most instances, where the Air Force recommends that an Air Guard flying unit be
stripped of its aircraft, the Air Force explicitly provides that the unit assume an
expeditionary combat support (ECS) role. For example, in AF 28, Key Field Air Guard
Station, MS, the Air Force would

Realign Key Field Air Guard Station, MS. Distribute the 186™ Air
Refueling Wing’s KC-135R aircraft to the 128 Air Refueling Wing
(ANG), General Mitchell Air Guard Station, W1 (three aircraft); the 134™
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station,

TN (three aircraft); and 101* Air Refueling Wing (ANG), Bangor
International Airport Air Guard Station, ME (two aircraft). One aircraft

will revert to backup aircraft inventory. The 186th Air Refueling Wing’s
fire fighter positions move to the 172¢ Air Wing at Jackson International
Airport, MS, and the expeditionary combat support (ECS) will remain in
place.

Similarly, in DoN*' 21, Recommendation for Closure and Realignment Naval Air
Station Joint Reserve Base Willow Grove, PA, and Cambria Regional Airport,

% If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air
National Guard is set by Congress. Eliminating a refueling wing would alter the end-strength of the Air
National Guard.

3! Department of the Navy
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Johnstown, PA, the Navy proposes to “close Naval Air Station Joint Reserve Base
Willow Grove ... deactivate the 111w Fighter Wing (Air National Guard).” In AF 38,
Hector International Airport Air Guard Station, ND, the Air Force recommends that the
Commission “realign Hector International Airport Air Guard Station, ND. The 1 19"
Fighter Wing’s F-16s (15 aircraft) retire. The wing’s expeditionary combat support
elements remain in place.” As justification, the Air Force indicates “the reduction in F-
16 force structure and the need to align common versions of the F-16 at the same bases
argued fo}rzrealigrﬁng Hector to allow its aircraft to retire without a flying mission
backfill>”

Clearly, these and similar recommendations contemplate an action whose direct
or practical effect will be a change in the organization, or a withdrawal, or a disbandment
of an Air National Guard unit. There are specific statutory provisions that limit the
authority of any single element of the Federal Government to carry out such actions.

By statute, “each State or Territory and Puerto Rico may fix the location of the
units ... of its National Guard.”** This authority of the Commander in Chief of a state or
territorial militia is not shared with any element of the Federal Government. Although
the President, as the Commander in Chief of the Armed Forces of the United States,
“may designate the units of the National Guard ... to be maintained in each State and
Territory” in order “to secure a force the units of which when combined will form
complete higher tactical units ... no change in the branch, organization, or allotment of a
unit located entirely within a State may be made without the approval of its governor.™*
The clear intent of these statutes and other related provisions in Title 32, United States

Code is to recognize the dual nature of the units of the National Guard, and to ensure that
the rights and responsibilities of both sovereigns, the state and the Federal governments,

are protected. According to the Department of Defense, no governor has consented to
any of the recommended Air National Guard actions.>®

Several rationales might be offered to avoid giving effect to these statutes in the
context of an action by the Commission. It could be argued that since the

*2 Emphasis added.

3332 USC § 104(a).

3432 USC § 104(c).

3* Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division,
subject: Inquiry Response re: BI-0068 (“The Air Force has not received consent to the proposed
realignments or closures from any Governors concerning realignment or closure of Air National Guard
installations in their respective states.”) (June 16, 2005) (Enclosure 3).
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recommendations of the Commission, if forwarded by the President to Congress, and if
permitted by Congress to pass into law, would themselves become a statute, the
recommendations would supersede these earlier statutory limitations. This argument
could be bolstered by the fact that later statutes are explicitly considered to supersede
many provisions of Title 32, United States Code.*® It could also be argued that since the
Commission would merely recommend, but does not itself decide or direct a change in
the organization, withdrawal, or disbandment, no action by the Commission could violate
these statutes.”” Each of these lines of reasoning would require the Commission to ignore
the inherent authority of the chief executive of a state to command the militia of the state
and the unique, dual nature of the National Guard as a service that responds to both state
and Federal authority.

A related provision of Title 10, United States Code reflects “a unit of ... the Air
National Guard of the United States may not be relocated or withdrawn under this
chapter®® without the consent of the governor of the State or, in the case of the District of
Columbia, the commanding general of the National Guard of the District of Columbia.”*
It could be argued that this provision is limited by its language to the chapter in which it
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not
include the codified provisions related to base closures and realignments, Section 2687,%
which is located in Chapter 159, Real Property, much less the session law that comprises
the Base Closure Act. Such an argument, however, would ignore the fact that the Base
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities
for Reserve Components, applies the general statutory provisions related to the real
property and facilities of the Department of Defense found in Chapter 159, Real Property,
to the particular circumstances of the Reserve Components.

The Commission must also consider the Title 32, United States Code limitation
that “unless the President consents ... an organization of the National Guard whose

3 Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861, 72 Stat. 1568, which recodified the statutory
provisions relating to the National Guard as Title 32, provided that “laws effective after December 31, 1957
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency.”
*7 It might even be asserted that the responsibility and authority of the Commission is limited to verifying
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base
Closure Act, so that the Commission has no responsibility or authority to ensure that the recommendations
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the
.Government to ensure that he or she acts in accordance with the law. '

* Chapter 1803, Facilities for Reserve Components, 10 USC §§ 18231 er seq.

10 USC § 18238.

“10 USC § 2687.
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members have received compensation from the United States as members of the National
Guard may not be disbanded.”' While it could be argued that if the President were to
forward to Congress a report from the Commission that contained a recommendation that
would effectively disband an “organization of the National Guard whose members have
received compensation from the United States as members of the National Guard,” the
consent of the President could be implied, such an argument is problematic. Implied
consent requires an unencumbered choice. Under the mechanism established by the Base
Closure Act , the President would be required to weigh the detrimental effects of setting
aside the sum total of the base closure and realignment recommendations against
acceding to the disbanding of a small number of National Guard organizations. Under
those circumstances, consent could not reasonably be implied. What is more, it would be
at best inappropriate to allow the President to be placed in such a position by allowing a
rider among the Commission’s recommendations whose effect would be to disband a
guard unit covered by that section of Title 32.

Withdrawing, disbanding, or changing the organization of the Air National Guard
units as recommended by the Air Force would be an undertaking unrelated to the purpose
of the Base Closure Act. It would require the Commission to alter core defense policies.
A statute drawn from the text of the National Defense Act of 1916 proclaims that “in
accordance with the traditional military policy of the United States, it is essential that the
strength and organization of the Army National Guard and the Air National Guard as an
integral })art of the first line defenses of the United States be maintained and assured at all
times.”* This traditional military policy was given new vigor in the aftermath of the
Vietnam War with the promulgation of what is generally referred to today as the Abrams
Doctrine. A host of interrelated actions by Congress, the President, the states and the
courts have determined the current strength and organization of the National Guard.
While the Base Closure Act process is an appropriate vehicle to implement base closures
and realignments that become necessary as a result of changes to the strength and
organization of the National Guard, the Base Closure Act process is not an appropriate
vehicle to make those policy changes.

Any discussion of these statutory provisions must take into account the
underlying Constitutional issues. These statutes not only flesh out the exercise of the
powers granted to the Legislative and Executive branches of Federal Government,* they

4132 USC § 104(H(1).

“232 USC § 102.

> See Perpich v. Department of Defense, 496 U.S. 334 (1990); see generally Youngstown Sheet & Tube
Co. v. Sawyer, 343 U.S. 579 (1952) (Steel Seizures).
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also express a long-standing compromise with the prerogatives of the governors, as chief
executives of the states, that antedate the ratification of the Constitution.** Any argument
that would propose to sidestep these statutes should be evaluated with the knowledge that
the statutes are expressions of core Constitutional law and national policy.

Where the practical result of an Air Force recommendation would be to withdraw,
disband, or change the organization of an Air National Guard unit, the Commission may
not approve such a recommendation without the consent of the governor concerned and,
where the unit is an organization of the National Guard whose members have received

compensation from the United States as members of the National Guard, of the
President.**

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been
Barred by Statute

In AF 33, the Air Force recommends that the 101* Air Refueling Wing of the
Maine Air Guard “retire its eight KC-135E aircraft.” As discussed above, the

* See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d ed. 1920). The statutory
protection of the ancient privileges and organization of various militia units is also an expression of the
“natural Jaw of war.” See note 45, below.

* Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of their
ancient privileges and organization:

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of
the Act of May 8, 1792, which by the laws, customs, or usages of those States has been in
continuous existence since the passage of that Act [May 8, 1792], shall be allowed to
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia:
Provided, That those organizations may be a part of the National Guard and entitled to all
the privileges thereof, and shall conform in all respects to the organization, discipline,
and training to the National Guard in time of war: Provided further, That for purposes of
training and when on active duty in the service of the United States they may be assigned
to higher units, as the President may direct, and shall be subject to the orders of officers
under whom they shall be serving.

Section 32(a) of Act of August 10, 1956, Ch. 1041, 70A Stat. 633. Although this statute has relevance only
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia,
neither the Department of Defense nor the Commission has engaged in the research necessary to determine
whether any of the units impacted by these recommendations enjoys this protection.
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Department of Defense does not require the authority of the Base Closure Act to retire
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to
retire aircraft.

It is well-settled law that Congress’ power under the Constitution to equip the
armed forces includes the authority to place limitations on the disposal of that equipment.
For a variety of reasons, Congress has exercised that authority extensively in recent years

with regard to two aircraft types that are prominent in the Air Force recommendations to
retire aircraft.

The National Defense Authorization Act INDAA) for Fiscal Year (FY) 2004
prohibited the Secretary of the Air Force from retiring more than 12 KC-135E during FY
2004.** Under the Ronald W. Reagan NDAA for FY 2005, “the Secretary of the Air
Force may not retire any KC-135E aircraft of the Air Force in fiscal year 2005”7 It
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not
only KC-135E, but also C-130E and C-130H.**

Assuming that the final recommendations of the Commission to the President
proceed through the entire process set forth by the Base Closure Act to become a statute,
any recommendations that mandate the retirement of specific numbers of certain types of
aircraft will also have statutory authority. Whether the direction to retire those aircraft
contained in the statute resulting from the Base Closure Act recommendations or the
prohibition against retiring those aircraft contained in the National Defense Authorization
Act would control is a matter of debate.*® Nonetheless, since the Base Closure Act does

not grant the Commission the authority to retire aircraft, and the Department of Defense
does not require the authority of the Base Closure Act to retire aircraft in the absence of a
statutory prohibition, the Commission should ensure that all references to retiring certain

6 National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-136, Div. A, Title I, Subtitle
D, § 134, 117 Stat. 1392 (Nov. 23, 2003).

T Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div.
A, Title I, Subtitle D, § 131, 118 Stat. 1811 (Oct. 28, 2004).

% See Senate 1043, 109" Cong., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military
Activities of the Department of Defense, Title I, Subtitle D, § 132 (“The Secretary of the Air Force may not
retire any KC-135E aircraft of the Air Force in fiscal year 2006™) and § 135 (“The Secretary of the Air
Force may not retire any C-130E/H tactical airlift aircraft of the Air Force in fiscal year 2006.”) (May 17,
2005).

*® See Congressional Research Service Memorandum, Base Realignment and Closure of National Guard
Facilities: Application of 10 USC § 18238 and 32 USC §104(c), Flynn, Aaron M. (July 6, 2005).
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types of aircraft are deleted from the Commission’s recommendations in order to avoid a
potential conflict of laws.

The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard
of One State or Territory to that of Another

In AF 33, the Air Force recommends:

Also at Niagara, distribute the eight KC-135R aircraft of the 107"
Air Refueling Wing (ANG) to the 101* Air Refueling Wing (ANG),
Bangor International Airport Air Guard Station, ME.

This recommendation would effectively transfer the entire complement of aircraft
from a unit of the New York Air Guard, the 107™ Air Refueling Wing, to a unit of the
Maine Air Guard, the 101* Air Refueling Wing. Many other Air Force recommendations
include similar language directing the transfer of aircraft from the Air Guard of one state
or territory to that of another.”

The effect of such a recommendation would be to combine the issues raised by a
change in the organization, withdrawal, or disbandment of an Air National Guard unit
with those raised by the use of the Base Closure Act to effect changes in how a unit is
equipped or organized, and those raised by use of the Act to effect changes in how a unit

is equipped or organized. The legal impediments and policy concerns of each issue are
compounded, not reduced, by their combination.

Further, Congress alone is granted the authority by the Constitution to equip the
Armed Forces of the United States. Congress did not delegate this power to the
Commission through the language of the Base Closure Act. Where Congress has
authorized the purchase of certain aircraft with the express purpose of equipping the Air

% See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the
109th Airlift Wing of the New York Air Guard “transfer four C-130H aircraft” to the 189™ Airlift Wing of
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the
movement of four C-130Hs from Nashville, Tennessee to Peoria, [ilinois, and four C-130Hs to Louisville,
Kentucky.
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Office of General Counsel

Defense Base Closure and Realignment Commission

Discussion of Legal and Policy Considerations Related to Certain Base Closure and
Realignment Recommendations

Guard of a particular state or territory,”' the Commission may not approve any
recommendation action that would contravene the intent of Congress.

Conclusion and Recommendation

Each of the areas of concem discussed above

* the creation of a statutory requirement to base certain aircraft in specific
locations;

= the use of the Base Closure Act to effect changes that do not require the
authority of the Act;

» the use of the Base Closure Act to effect changes in how a unit is equipped or
organized,

s the use of the Base Closure Act to relocate, withdraw, disband or change the
organization of an Air National Guard unit;

® the use of the Base Closure Act to retire aircraft whose retirement has been
barred by statute, and,

® the use of the Base Closure Act to transfer aircraft from a unit of the Air
Guard of one state or territory to that of another

presents a significant policy concern or an outright legal bar. These policy concemns and
legal bars coincide in most instances with a substantial deviation from the force-structure
report or the final selection criteria set out in the Base Closure Act>?

3! Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division,
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30, 2005) -
(Enclosure 4).

52 The final selection criteria are:

(a) Final selection criteria. The final criteria to be used by the Secretary in making
recommendations for the closure or realignment of military installations inside the United
States under this part in 2005 shall be the military value and other criteria specified in
subsections (b) and (c).
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Defense Base Closure and Realignment Commission

Discussion of Legal and Policy Considerations Related to Certain Base Closure and
Realignment Recommendations '

issues.

The Commission should analyze each recommendation for the presence of these
Where the Commission finds significant policy issues, it should examine the

recommendation concerned to determine whether the recommendation is consistent with

{b) Military value criteria. The military value criteria are as follows:

(1) The current and future mission capabilities and the impact on operational
readiness of the total force of the Department of Defense, including the impact on joint
warfighting, training, and readiness.

(2) The availability and condition of land, facilities, and associated airspace
(including training areas suitable for maneuver by ground, naval, or air forces throughout
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces
in homeland defense missions) at both existing and potential receiving locations.

(3) The ability to accommodate contingency, mobilization, surge, and future total
force requirements at both existing and potential receiving locations to support operations
and training.

{4) The cost of operations and the manpower implications.

(c) Other criteria. The other criteria that the Secretary shall use in making
recommendations for the closure or realignment of military installations inside the United
States under this part in 2005 are as follows:

(1) The extent and timing of potential costs and savings, including the number of
years, beginning with the date of completion of the closure or realignment, for the
savings to exceed the costs.

{2) The economic impact on existing communities in the vicinity of military
installations.

(3) The ability of the infrastructure of both the existing and potential receiving
communities to support forces, missions, and personnel.

(4) The environmental impact, including the impact of costs related to potential
environmental restoration, waste management, and environmental compliance activities.

(d) Priority given to military value. The Secretary shall give priority consideration to
the military value criteria specified in subsection (b) in the making of recommendations
for the closure or realignment of military installations.

{e) Effect on Department and other agency costs. The selection criteria relating to the
cost savings or return on investment from the proposed closure or realignment of military
installations shall take into account the effect of the proposed closure or realignment on
the costs of any other activity of the Department of Defense or any other Federal agency
that may be required to assume responsibility for activities at the military installations.

(f) Relation to other materials. The final selection criteria specified in this section shall
be the only criteria to be used, along with the force-structure plan and infrastructure
inventory referred to in section 2912, in making recommendations for the closure or
realignment of military installations inside the United States under this part in 2005.

Base Closure Act, § 2913.
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Realignment Recommendations

the force-structure plan and the final selection criteria, or whether there is a substantial
deviation from the force-structure plan or the final selection criteria.

Where the Commission finds substantial deviation or a legal bar, it must act to
amend the recommendation, where possible, to correct the substantial deviation or
overcome the legal bar, Where amendment to correct the substantial deviation or
overcome the legal bar is not possible, the Commission must act to strike the
recommendation from the list. ’

Author: Dan Cowhig, Deputy General Counselw /‘/du/ Jg

Approved: David Hague, General CounseW W{

4 Enclosures ,

1. Letter from DoD Office of General Counsel (OGC) to Commission Chairman Principi w
(with email request for information (RFI)) (June 24, 2005).

2. Letter from DoD OGC to Commission Deputy General Counsel Cowhig (with email

RFT) (July 5, 2005).

3. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and

Closure Division, subject: Inquiry Response re: BI-0068 (June 16, 2005).

4. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and

Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired
through congressional add (June 30, 2005).
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DEPARTMENT OF DEFENSE

OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

June 24, 2005

The Honorable Anthony J. Principi

Chairman

Defense Base Closure and Realignment Commission
2521 South Clark Street, Suite 600

Arlington, Virginia 22202-3920

Dear Chairman Principi:

The Department of Defense is pleased to respond to Commission inquiries concerning the

2005 Base Realignment and Closure (BRAC) recommendations. The Deputy General Counsel
of the Commission, Mr. Dan Cowhig, by e-mail dated June 10, 2005, requested detailed legal
analyses regarding the authority of the Department of Defense to make and implement certain
recommendations affecting the Air National Guard. Mr. Cowhig also requested a description of
any consultation or coordination that may have occurred between the Department of Defense and
the Governors and Adjutants General regarding the proposed realignments of Air National Guard

v units. Information regarding Air Force consultation with Governors and Adjutants General is
being provided under separate cover; you may expect to receive that information in the next few
days.

The remaining four questions requested a series of legal opinions addressing the
Department’s authority to make and implement the recommendations forwarded to the
Commission concerning Air National Guard units and equipment. We recently received word
from the Department of Justice that on May 23, 2005, you requested similar legal advice from
the Attorney General. In keeping with its common practice, the Office of Legal Counse] (OLC)
has asked us to provide our views concerning these issues, and we will do so soon. Asa
consequence, we believe it would be premature and inappropriate for the Department to provide
its views on these issues to the Commission in advance of OLC’s opinion for the Commission.

I certify that the information contained herein is accurate and complete to the best of my
knowledge and belief. If you have any questions concerning this response, please feel free to
contact me at 703-693-4842 or nicole.bayert@osd.pentagon.mil.

A \6\_/\__/ . }:: "~"‘T___ i
Nicole D. Bayert
Associate General Counsel

Environment & Installations

[
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Cowhig, Dan, CIV, WSO-BRAC

From: RSS dd - WSO BRAC Clearinghouse

Sent: Friday, June 24, 2005 9:06 AM

To: Cowhig, Dan, CIV, WSO-BRAC

Cc: Flood, Glenn, CIV, OASD-PA; Hoggard, Jack, CTR, WSO-OSD_DST JCSG

Subject: OSD BRAC Clearing House Tasker C0285 ANG realignments in conflict with USC law
Attachments: BRAC Subpoena.pdf

Attached is the updated response to your inquiry, OSD Clearinghouse Tasker C0285 (PDF file is provided).

a

BRAC
Jbpoena.pdf (136 Ki

0OSD BRAC Clearinghouse

-----Qriginal Message-—---

From: Cowhig, Dan, CIV, WSO-BRAC

Sent: Friday, June 17, 2005 10:57 AM

To: RSS dd - WSO BRAC Clearinghouse

Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL
Subject: RE: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC law

Clearinghouse -

Thank you. The memorandum indicates that a further response is pending. Please keep the tasker open until the 0
answer is complete.

VIR

Dan Cowhig

Deputy General Counsel and Designated Federat Officer
2005 Defense Base Closure and Realignment Commission
2521 South Clark Street

Suite 600 Room 600-20

Arlington Virginia 22202-3920

Voice 703 699-2974

Fax 703 699-2735

dan.cowhig@wso.whs.mil

www.brac.gov

From: RSS dd - WSO BRAC Clearinghouse

Sent: Friday, June 17, 2005 10:18 AM

To: Cowhig, Dan, CIV, WSO-BRAC

cc: Siliin, Nathanie!, CIV, WSO-BRAC; Cook, Rabert, CIV, WSO-BRAC

Subject: FW: OSD BRAC Clearing House Tasker #CG285 ANG realignments in conflict with USC law

Attached is the response to your inquiry, OSD Clearinghouse Tasker # C0285.
(PDF file is provided.)

0SD BRAC Clearinghouse

Subject: RE: 0SD BRAC Clearing House Tasker #0285 ANG realignments in conflict with USC law
1
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Attached is the answer to subject tasker. << File: B1-0056,CT0285, Dan Cowhig, 16 Jun 05.pdf >>

-----0Original Message-----

From: Cowhig, Dan, CIV, WSC-BRAC

Sent: Friday, June 10, 2005 5:09 PM

To: RSS dd - WSO BRAC Clearinghouse

Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Hague, David, CIV, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL
Subject: BRAC Commission RFI

Clearinghouse -
Please respond to the following:

The Governors and Adjutants General of various states have indicated they believe some or all of the
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard.
Please include an analysis of the underlying issues of the division of powers between the state and Federal
governments. The analysis should specifically address whether and why the proposed realignments would or
would not violate existing law.

The Governors and Adjutants General of various states have indicated that in their view the Department of
Defense did not adequately consuit or coordinate with the Gavernors and Adjutants General regarding the
impact of the proposed realignments of Air National Guard units recommended by the Department of Defense
on their homeland security missions. Please describe in detail the consultation or coordination that occurred
between the Department of Defense and the Governors and Adjutants General regarding the proposed
realignments of Air National Guard units.

The Governors and Adjutants General of various states have indicated they believe the Department of
Defense recommendations to relocate specified aircraft from one state's Air National Guard to the Air National
Guard of another state fall outside the scope of authority established by the Defense Base Closure and
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act
of 1990, as amended.

The Governors and Adjutants General of various states have indicated they believe the Department of
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority
established by the Defense Base Closure and Realignment Act of 1990, as amended. Please provide a
detailed anaiysis of whether and why a recommendation to retire aircraft is or is not consistent with the
purpose and authority of the Defense Base Closure and Realignment Act of 1980, as amended.

The Governors and Adjutants General of various states have indicated they believe some of the realignments
of Air National Guard units recommended by the Department of Defense may violate the Constitutional
separation of powers between the executive and legisiative branches of the Federal Government. Some of
the aircraft the Department of Defense has recommended for removal from specific states were purchased by
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General
of various states have suggested that removal of those aircraft from the designated state’s militia and the
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the
President's power as Commander-in-Chief to contravene Congress’ exercise of its power to authorize, equip
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the
proposed realignment actions involving the Air National Guard.

Thank you.
VIR

Dan Cowhig
Deputy General Counsel and Designated Federal Officer
2
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2005 Defense Base Closure and Realignment Commission
2521 South Clark Street

Suite 600 Room 600-20

Arlington Virginia 22202-3920

Voice 703 699-2974

Fax 703 699-2735

dan.cowhia@wso.whs.mil <mailto:dan.cowhiq@wso.whs.mil>
www.brac.gov
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Mr. Dan Cowhig
Deputy General Counsel

DEPARTMENT OF DEFENSE

OFFICE OF GENERAL COUNSEL
1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1600

July 5, 2005

Defense Base Closure and Realignment Commission

2521 South Clark Street, Suite 600
Arlington, Virginia 22202-3920

Dear Mr. Cowhig:

This letter responds to your e-mail to the BRAC Clearinghouse, dated June 24, 2005.
 You asked for the legal advice the Department of Defense received regarding the authority of the
Department to make and implement certain recommendations affecting the Air National Guard.
You also requested copies of any pertinent documents.

Those involved in developing BRAC recommendations for the Secretary’s consideration
were advised by counsel regarding the authority of the Department of Defense to make and
implement certain recommendations affecting the Air National Guard. The substance of this
advice is protected from disclosure by the attomey-client privilege.

If you have any questions concerning this response, please contact Mrs. Nicole D. Bayert,
Associate General Counsel for Environment & Installations, at 703-693-4842 or

nicole.bayert@osd.pentagon.mil.

Sincerely, - -

Frank R. Jimenez
Acting Deputy General Counsel

(Legal Counsel)

ENCLOSURE 2
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Cowhig, Dan, CIV, WSO-BRAC

From: RSS dd - WSO BRAC Clearinghouse

Sent: Tuesday, July 05, 2005 12:29 PM

To: Cowhig, Dan, CIV, WSO-BRAC

Subject: FW: ’IlResponse to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24
emai

Attachments: Response to Commission request for legal advice on guard signed.pdf

Attached is the response to your query OSD BRAC Clearinghouse # 0418, in PDF format.
OSD BRAC Clearinghouse

----- Original Message-----

From: Rice, Ginger, Mrs, OSD-ATL

Sent: Tuesday, July 05, 2005 12:16 PM

To: RSS dd - WSO BRAC Clearinghouse

Cc: Yellin, Alex, CTR, OSD-ATL; Casey, James, CTR, OSD-ATL; Alford, Ralph, CTR, OSD-ATL; Meyer, Robert, CTR,
OSD-ATL; Buzzell, Brian, CTR, OSD-ATL; Harvey, Marian, CTR, OSD-ATL

Subject: FW: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 email

Attached is the response to Clearinghouse tasker 418 or 419 - please process appropriately.

Ginger B Rice

OSD BRAC Office

(703) 690-6101

----- Original Message-—--

From: Bayert, Nicole, Ms, DoD OGC

Sent: Tuesday, July 05, 2005 11:54 AM

To: Rice, Ginger, Mrs, OSD-ATL

Cc: Potochney, Peter, Mr, OSD-ATL,; Yellin, Alex, CTR, OSD-ATL

Subject: Response to Clearinghouse Tasker 418 or 419 - question from Dan Cowhig via June 24 email

Please ensure attached gets to clearinghouse for appropriate action - including provision to Congress w/in 48
hours. Thanks.

Nicole D. Bayert
Department of Defense
Associate General Counsel
(Environment & Installations)
703-693-4842; fax 693-4507

CAUTION: This message may contain information protected by the attorney-client, attorney work product,
deliberative process, or other privilege. Do not disseminate without the approval of the Office of the DoD General
Counsel.

7/14/2005
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Cowhig, Dan, CIV, WSO-BRAC

9@y From: Cowhig, Dan, CIV, WSO-BRAC
Sent: Tuesday, July 05, 2005 11:05 AM
To: RSS dd - WSO BRAC Clearinghouse
Cc: Hague, David, CIV, WSO-BRAC; Siltin, Nathaniel, CIV, WSO-BRAC; Meyer, Robert, CTR,
OSD-ATL; Cirillo, Frank, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC
Subject: RE: OSD BRAC Clearinghouse Tasker #0418 - BRAC Commission RFI
Clearinghouse -

Request update on status of RFI. No response to date.
V/R

Dan Cowhig

Deputy General Counsel and Designated Federal Officer
2005 Defense Base Closure and Realignment Commission
2521 South Clark Street

Suite 600 Room 600-20

Arlington Virginia 22202-3920

Voice 703 699-2974

Fax 703 699-2735

dan.cowhig@wso.whs.mil

www brac.gov
From: RSS dd - WSO BRAC Clearinghouse
Sent: Friday, June 24, 2005 5:11 PM .
) To: Alford, Ralph, CTR, OSD-ATL; Yeflin, Alex, CTR, OSD-ATL; Buzzell, Brian, CTR, QSD-ATL; Casey, James, CTR, OSD-ATL; Mever,
w Robert, CTR, OSD-ATL
Ce: Cowhig, Dan, CIV, WSO-BRAC
Subject: OSD BRAC Clearinghouse Tasker #0418 - BRAC Commission RFI

Please provide a response to the inquiry below and return to OSD BRAC Clearinghouse NLT noon on Wednesday 29
June 2008, with the designated signature authority, in PDF format.

Thank you for your cooperation and timeliness in this matter,

OSD BRAC Clearinghause

From: Cowhig, Dan, CIV, WSO-BRAC

Sent: Friday, June 24, 2005 4:47 PM

To: RSS dd - WSO BRAC Clearinghouse

Cc: Hague, David, CIV, WSO-BRAC; Sillin, Nathaniel, CIV, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL; Cirillo, Frank, CIV,
WSO0-BRAC; Cook, Robert, CIV, WSO-BRAC

Subject: BRAC Commission RFI

Clearinghouse -
Please respond to the following:

What legal advice did the Department of Defense receive on the questions given below during the formulation of the base
closure and realignment recommendations? Please provide copies of any pertinent documents.

The Governors and Adjutants General of various states have indicated they believe some or all of the
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their
* respective militias under the state and Federal statutory law and constitutions. Please provide a detailed
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard.
1
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Please include an analysis of the underlying issues of the division of powers between the state and Federal
governments. The analysis should specifically address whether and why the proposed realignments would or
would not violate existing {aw. w

The Governors and Adjutants General of various states have indicated they believe the Department of
Defense recommendations to relocate specified aircraft from one state’s Air National Guard to the Air National
Guard of another state fall outside the scope of authority established by the Defense Base Closure and
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another
state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act
of 1990, as amended.

The Governors and Adjutants General of various states have indicated they believe the Department of
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority
established by the Defense Base Closure and Realignment Act.of 1990, as amended. Please provide a
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended.

The Governors and Adjutants General of various states have indicated they believe some of the realignments
of Air National Guard units recommended by the Department of Defense may violate the Constitutional
separation of powers between the executive and legislative branches of the Federal Government. Some of
the aircraft the Department of Defense has recommended for removal from specific states were purchased by
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General
of various states have suggested that removal of those aircraft from the designated state’s militia and the
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the
President's power as Commander-in-Chief to contravene Congress' exercise of its power to authorize, equip
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the
proposed realignment actions invoiving the Air National Guard.

If they exist, legal opinions on these matters fall within the ambit of "all information used by the Secretary to prepare the
recommendations.”

Please expedite your response to this request.
VIR

Dan Cowhig

Deputy General Counsel and Designated Federal Officer
2005 Defense Base Closure and Realignment Commission
2521 South Clark Street

Suite 600 Room 600-20

Arington Virginia 22202-3920

Voice 703 699-2974

Fax 703 689-2735

dan.cowhig@wso.whs.mil

www . brac.gov

From: RSS dd - WSO BRAC Clearinghouse

Sent: Friday, June 24, 2005 3:06 AM

To: Cowhig, Dan, CIV, WSC-BRAC

Cc: Flood, Glenn, CIV, OASD-PA; Hoggard, Jack, CTR, WSO-OSD_DST JCSG

Subject: 0SD BRAC Clearing House Tasker C0285 ANG realignments in conflict with USC law

Attached is the updated response to your inquiry, OSD Clearinghouse Tasker C0285 (PDF file is provided).
<< File: BRAC Subpoena.pdf >>
08D BRAC Clearinghouse

-----QOriginal Message-----
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From: Cowhig, Dan, CIV, WSO-BRAC

Sent: Friday, June 17, 2005 10:57 AM

To: RSS dd - WSO BRAC Clearinghouse

Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Meyer, Robert, CTR, OSD-ATL
Subject: RE: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC faw

Clearinghouse -

Thank you. The memorandum indicates that a further response is pending. Please keep the tasker open until the
answer is complete.

VIR

Dan Cowhig

Deputy General Counsel and Designated Federal Officer
2005 Defense Base Closure and Realignment Commission
2521 South Clark Street

Suite 600 Room 600-20

Arlington Virginia 22202-3920

Voice 703 699-2974

Fax 703 699-2735

dan.cowhig@wso.whs.mil

www.brac.gov

From: RSS dd - WSO BRAC Clearinghouse

Sent: Friday, June 17, 2005 10:18 AM

To: Cowhig, Dan, Clv, WSO-BRAC

Cc: Siflin, Nathaniel, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC

Subject: FW: OSD BRAC Clearing House Tasker #C0285 ANG realignments in conflict with USC law

Attached is the response to your inquiry, OSD Clearinghouse Tasker # C0285.
(PDF file is provided.) '

OSD BRAC Clearinghouse

Subject: RE: OSD BRAC Clearing House Tasker #0285 ANG realignments in conflict with USC law

Aftached is the answer to subject tasker. << File: BI-0056,CT0285, Dan Cowhig. 16 Jun 05.pdf >>

From: Cowhig, Dan, CIV, WSO-BRAC
Sent: Friday, June 10, 2005 5:09 PM
- To: RSS dd - WSO BRAC Clearinghouse
Cc: Sillin, Nathaniel, CIV, WSO-BRAC; Hague, David, CIV, WSO-BRAC; Meyer, Rabert, CTR, OSD-ATL
Subject: BRAC Commission RFI

Clearinghouse -
Please respond to the following:

The Governors and Adjutants General of various states have indicated they believe some or all of the
realignments of Air National Guard units recommended by the Department of Defense violate 10 USC 18238
and 32 USC 104, as well as the authority of the various states to raise, maintain and command their
respective militias under the state and Federal statutory law and constitutions. Please provide a detailed
analysis of application of these statutes to the proposed realignment actions involving the Air National Guard.
Please include an analysis of the underlying issues of the division of powers between the state and Federal
governments. The analysis should specifically address whether and why the proposed realignments would or
3
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would not violate existing law.

The Governors and Adjutants General of various states have indicated that in their view the Department of
Defense did not adequately consuit or coordinate with the Governors and Adjutants General regarding the
impact of the proposed realignments of Air National Guard units recommended by the Department of Defense
on their homeland security missions. Please describe in detail the consultation or coordination that occurred
between the Department of Defense and the Governors and Adjutants General regarding the proposed
realignments of Air National Guard units.

The Governors and Adjutants General of various states have indicated they believe the Department of
Defense recommendations to refocate specified aircraft from one state's Air National Guard to the Air National
Guard of another state fall outside the scope of authority established by the Defense Base Closure and
Realignment Act of 1990, as amended. Please provide a detailed analysis of whether and why a
recommendation to relocate aircraft from one state's Air National Guard to the Air National Guard of another

state is or is not consistent with the purpose and authority of the Defense Base Closure and Realignment Act
of 1990, as amended.

The Governors and Adjutants General of various states have indicated they believe the Department of
Defense recommendations to retire certain numbers of specified aircraft fall outside the scope of authority
established by the Defense Base Closure and Realignment Act of 1890, as amended. Please provide a
detailed analysis of whether and why a recommendation to retire aircraft is or is not consistent with the
purpose and authority of the Defense Base Closure and Realignment Act of 1990, as amended.

The Governors and Adjutants General of various states have indicated they believe some of the realignments
of Air National Guard units recommended by the Department of Defense may violate the Constitutional

separation of powers between the executive and legislative branches of the Federal Government. Some of
the aircraft the Department of Defense has recommended for removal from specific states were purchased by
Congress for the express purpose of equipping those states' militias. The Governors and Adjutants General
of various states have suggested that removal of those aircraft from the designated state's militia and the
transfer of the aircraft to another state's militia at the direction of the Department of Defense would employ the
President's power as Commander-in-Chief to contravene Congress’ exercise of its power o authorize, equip
and fund that designated state's militia. Please provide a detailed analysis of that position as it applies to the
proposed realignment actions involving the Air National Guard.

Thank you.
VIR

Dan Cowhig
Deputy General Counsel and Designated Federal Officer
2005 Defense Base Closure and Realignment Commission
2521 South Clark Street ’
Suite 600 Room 600-20
Arlington Virginia 22202-3920
Voice 703 699-2974
Fax 703 699-2735

- dan.cowhig@wso.whs.mil <mailto:dan.cowhig@wso.whs.mil>
www.brac.qov ’
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16 June 2005

Inquiry Response

Re: BI-0068

Requester: OSD Cleannghouse

Question: Identify whether or not the respective Governor consents to each proposed
realignment or closure impacting an Air Guard installation.

Answer: The Air Force has not received consent to the proposed realignments or
closures from any Governors conceming realignment or closure of Air National Guard
installations in their respective states. There are no letters from any Governor, addressed
to the Air Force, withholding consent to realignment or closure of Air National Guard
installations in their respective states. However, there is one letter, (attached) from
Pennsylvania Governor Rendell to Secretary Rumsfeld, non-consenting to the Navy
closure impacting the 111th Fighter Wing, Pennsylvania Air National Guard (ANG), at
Naval Air Station Joint Rescrve Base (NAS JRB) Willow Grove.

1 certify that the information contained herein is accurate aud complete to the best of my
knowledge and belief. If you have any questions, feel free to contact me.

Approved

<
[}

DAVID L. JOHANSEN, Lt Col, USAF
Chief, Base Realignment and Closure Division

g.‘l k.\l

Willow Grove -
Rendell Itr.pdf...

ENCLOSURE 3
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@
COMMONWEALTH OF PENNSYLVANIA
QFFICE OF THE GOVERNOR
HARRISBURG
THE GOVERNOR May 26’ zms

The Honorable Donald H. Rumsfeld
Secretary of Defense

The Pentagon

1155 Defense Pentagon

Arlington, VA 20301

Dear Secretary Rumsfeld:

The Department of Defense recommendations for the 2005 Base Realignment and
Closure (BRAC) process included & recommendation to deactivate the 111 Fighter Wing,
Pennsylvania Air National Guard, Willow Grove Air Reserve Station.

I am writing to advise you officially that, as Govemor of the Commonwealth of
Penngsylvania, 1 do not consent to the deactivation, relocation, or withdrawal of the 11 12
Fighter Wing. '

The recommended deactivation of the 111 Fighter Wing has not been coordinated
with me, my Adjutant General, or members of her staff. No one in authority in the

Pennsylvania Air National Guard was consulted or even briefed about this recommended
action before it was announced publicly.

The recommended deactivation of the 111% Fighter Wing appears 10 be the resultof a

seriously flawed process that has completely overlooked the important role of the states with
regard to their Air National Guard units.

Sincerely,

Edomnd C ol

Edward G. Rendell
Govemor

Cc:  The Honorable Anthony J. Principi
The Honorable Arlen Specter
The Honorable Rick Santorum
The Honorable Allyson Schwartz
The Honorable Michael Fitzpatrick
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30 June 2005

Inquiry Response

Re: BI-0099 - ANG aircraft acquired through congressional add
Requester: BRAC Commission
Question:

Request the following information with respect to Air National Guard aircraft that were
purchased over the past 20 years with congressional add money. Specifically, we need
the type aircraft, tail number. location, date received by gaining unit, source of funding
(FY, appropriation, etc). Please forward this information NLT than 31 Jun 05 as it
supports a commission event.

Answer:

The requested information is provided in the attachment (4 pages). This information was
provided by the National Guard Bureau.

v Approved

—

DAVID L. JOHANSEN, Lt Col, USAF
Chief, Base Realignment and Closure Division
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ANG New Alrcraft v
Aquisitions Through Congressional Adds 1985-2005
[ Tvpe Aircraft | Unit Received T Date Received | Tail# | Total |

F-18 Blk 52 189 FW, McEntire ANGB, SC 1685 92003902
1998 92003903
1995 92003905
1995 92003909
1985 92003911
1995 92003914
1995 92003916
1995 92003817
1998 92003922
1885 93000531
1895 93000533
1995 93000535
1985 83000537
1985 93000539
1985 3000543

1985 93000543 16
C-17A; § alrcralt, 172 AW, Jackson, MS 18-Dec-03 2001112
12-Jan-04 3003113
30-4an-04 3003114
17-Feb-04 3003115
8-Mar-04 021186
31-Mar-04 3003117
18-Apr-04 3003118

12:-M3y-04 3003119 8
TC21A ¢ . 200 ALF SO, Peterson , CO Dec 88to Aug 87 85000374

note. Historian shows 4
acquired, however only 2 o
currently in inventory 86000377 2 w

-
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Aquisitions Through Congressional Adds 19852005

ANG New Aircraft

I Tvpe Alrcraft

T

Unit Received

| DateReceived | Tai# T Towl |

C-130H
note: Histonan shows 14
to Nashvilie, but
peogramatically can only
account for 12

118 TAW, Nashvitie, TN

123 AW, Louisville, KY

145 AW, Charolette NC

FY20

Fyg2

FY94-95

85001051

89001052
89001053
89001054
89001181
89001182
89001183
89001184
89001185
89001186
89001187
89001188

91001231
91001232
91001233
91001234
91001235
91001236
81001237
91001238
91001239
91001651
91001652
91601653

92001451
92001452
92001453
92001454
93001455
93001458
9300457
83001458
93001459
93001561
9300-562
93001563

12

12

12
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ANG New Alrcraft
Aquisitions Through Congrassional Adds 1985-2005

[ Tye Arcaft I Un? Recelved T Daie Recewea | 1al?__] Towal ]

C-130H 153 AW, Cheyenns, WY FY84-85 92001531
92001532
92001533
92001634
92001535
92001536
92001537
92001538 8

167 AW, EWVRA Shepherd, WV FY94-95 94006701
94006702
84006703
94006704
94008705
94006706
94006707
84006708
95006709
85006710
95006711
95006712 12

C-26A 124WG, Boiss ID FY30

note: C-28As are no longet

in the ANG inventory 147FW Elfington AFB TX FY80
144F°W, Fresno CA FYS0
1BSARW/, Meridian MS (KEY FIELD) FYS0
182AW, Pearia, IL FY20
111FW, Willow Grove NAS PA FYS0
122FW, Ft Wayne, IN FYS0O
192FW, Richmond VA (BYRD FLD) FYS0
131FW, St Louis, MO (LAMBERT) FYSQ
142FW, Portland OR FY80
121ARW, Rickenbacker OM FYS0 11
HH-H0G 176ARW, Kulis ANGB, AK FYS0 82026465
note: Historian shows 4:
programmatically shows 6 92026467
92026468
92026470
92026471
92026472 6
106 RSQ WG, Suffolk, NY FYS0 88026108
83026111
88026112
88026113
88026114
92026468 <]
129 RSQ WG, Moffett Fid, CA FYSg 88026106
880261C7
88026115
88026118
88026119
88026120 6

Page 3of 4



DCN: 11626

ANG New Aircrafi
Aquisitions Through Congressional Adds 1985-2005
{ Type Aircraft i Unit Received | DateReceived [  Tail# | Tow |
C-268 187 FW, Dannelly Fid, AL FYg2 91000504
note. Historian shows 14,
programmatically shows 11 94000285
147FW, Ellington, TX 9400C260
141 ARW, Fairchild, WA 94000262
144 FW, Frasno, CA 90000529
125 FW, Jacksonville, FL 9200C369
186 ARW, Meridian, MS 82000373
150 FW, Kirtiand, NM 9200C372
109 ALF WG, Schenectady, NY 94000261
115 FW, Truax, W! 94000264
162 FW, Tucson, AZ 84000263 1
C-38A ’ 201 ALF 8Q. Andrews AFB, MD 94001569
§4001570 2
C1308 - 175 WGH WG, Baltimore, MD 97001351
note: Historian shows 8,
programmalically shows 9 97001352
97001353
97001354
98001355
88001356
98001357
98001358
98001932 9
146 ALF WG, Channal Islands, CA 1001461
1001462
2001483
2001454 4
143 ALF WG, Quonset State, R! 2001434
89001431
98001432
99001433 4
EC-1304 193 SOP WG, Harrisburg, PA 1634
95008154
97001531
98001932
99001533 4
TOTAL AIRCRAFT: - =48

Note: C-12J: - acquired 6
from 87 to 88, (nu longer in
" inventory)

Page40of 4
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION
2521 SOUTH CLARK STREET, SUITE 600
ALEXANDRIA, VA 22202
TELEPHONE: 703-699-2950
FAX: 703-699-2975

23 MAY 70u5

Tae Hanmsadie AxtRony 2. Proacipi

Comrmssioners:
Tha Honoratin James M. Bikrey

(2
rrd V. Mwnton, USaF (Ret. )
Samee K. Sxinner
BnQaminr Gonern Svs Blar Tomts, U542 (Rt}

Erciute Drecioe:
Conries Anruagiio

The Honorable Alberto R. Gonzales
Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Ava., NW.
Washington, D.C. 20530-0001

Dzar Attorney General Gonzales:

As Chairman of the Base Closure and Realignment Commission | request your

‘ opinion regarding the legal authority of the Secretary of Defense to effect changes to
National Guard and Air National Guard units and installations. The Commission is

severely constrained in formulating its recommendations to the President as to which

military installations should be closed or realigned without a clear understanding of the
Secretary's authority,

Title 10, United State Code, Section 18238 and Title 32, United States Code,
Section 104 (c) require permission of the governors of the states in which National
Guard and Air National Guard units and installations are locatad before they may be

“changed” or “reiocated or withdrawn.” | am not aware of any authority that clearly
indicates contrariwise.

I ask for your opinion on this issue: does the Federal government, acting through
the Defense Base Closure and Realignment Act of 1990, as amended, possess the
authority to carry out the proposed realignments and closures of Army National Guard
and Air National Guard installations in the absence of a consultative process with the

governors of the various states? If not, what measures would be necessary to satisfy
the consultation requirement?

We need to know whether the National Guard and Air National Guard units and
installations that the Secretary has recommended be closed or realigned will, if the
Commission concurs with those recommendations, be closed or realigned within the
statutory time limits. Will the litigation being contemplated by various state attorneys



—
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general, or other intervening legal proceedings, delay the process or abort it
completely?

in order that we might fulfill our duty under the Defense Base Closure and

Realignmeant Act of 1890, as amended, we must test the recommendations of the
Secretary of Defense against the selection criteria and force-structure plan that he used
in developing his list of military installations to be closed or rzaligned. Upon determining

~that the Secretary deviated substantially from the selection criteria and force-structure
plan we can remove installations from his list. After making the same determination and
meeting other statutory requirements we can add installations to his list. We are also
authorized to make other changes to the list, such as privatization-in-place, as
altermnatives to actions proposed by the Secretary.

While all installations must be evaluated independently, many decisions that the
Commission must make are intetrelated. The process is involved and complex. Timely
action is critical for the expected military value on which the closure or realignment is
based to be realized. The legal opinion | have requested of you will provide the
Commission the reasonable certainty needed to make informed decisions regarding not
only the National Guard and Air National Guard installations being considered for

closure or realignment, but also the many other installations affected by those
decisions.

Loy (.

’) ';' KO 2 W ; [wawg

7
{ ool
Anthony/ J. PrinCipi

Chairfnan
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Accountabllity- integrity- Rellabiity

Highlights

Highlights of GAG-03-723, a report to the
Secretary of Defense

Why GAO Did This Study

While four previous base closure
rounds have afforded the
Department of Defense (DOD) the
opportunity to divest itself of
unneeded property, it has, at the
same time, retained more than
350,000 acres and nearly 20 million
square feet of facilities on enclaves
at closed or realigned bases for use
by the reserve components. In view
of the upcoming 2005 base closure
round, GAO undertook this review
to ascertain if opportunities exist
to improve the decision-making
processes used to establish reserve
enclaves. Specifically, GAO
determined to what extent

(1) specific infrastructure needs
for reserve enclaves were identified
as part of base realignment and
closure decision making and

(2) estimated costs to operate and
maintain enclaves were considered
in deriving net estimated savings
for realigning or closing bases.

What GAO Recommends

As part of the new base
realignment and closure round
scheduled for 2005, GAO is
recommending that the Secretary
of Defense provide the Defense
Base Closure and Realignment
Commission with data that clearly
specify the (1) infrastructure
needed for any proposed reserve
enclaves and (2) estimated costs
to operate and maintain

such enclaves.

In commenting on a draft of this
report, DOD agreed with the
recommendations.

www.gao.gov/cgi-bin/getrpt? GAO-03-723.

To view the full product, including the scope
and methodology, click on the link above.
For more information, contact Barry Holman
at (202) 512-8412 or holmanb@gao.gov.

MILITARY BASE CLOSURES

Better Planning Needed for Future

Reserve Enclaves

What GAO Found

The specific infrastructure needed for many DOD reserve enclaves created
under the previous base realignment and closure process was generally not
identified until after a defense base closure commission had rendered its
recommendations. While the Army generally decided it wanted much of the
available training land for its enclaves before the time of the commission’s
decision making during the 1995 closure round, time constraints precluded
the Army from fully identifying specific training acreages and facilities until
later. Subsequently, in some instances the Army created enclaves that were
nearly as large as the bases that were being closed. In contrast, the
infrastructure needed for Air Force reserve enclaves was more defined
during the decision-making process. Moreover, DOD’s enclave-planning
processes generally did not include a cross-service analysis of military
activities that may have benefited by their inclusion in a nearby enclave.

The Army did not include estimated costs to operate and maintain its reserve
enclaves in deriving net estimated base realignment or closure savings
during the decision-making process, but the Air Force apparently did so in
forming its enclaves. GAQ’s analysis showed that the Army overestimated
savings and underestimated the time required to recoup initial investment
costs to either realign or close those bases with proposed enclaves.
However, these original cost omissions have not materially affected DOD’s
recent estimate of $6.6 billion in annual recurring savings from the previous
closure rounds because the Army subsequently updated its estimates in its
budget submissions to reflect expected enclave costs.

Major Reserve Component Enclaves Created under Previous BRAC Rounds

Fort Munter
Liggat, Calif

March Air Reserve
Base, Calf.

Army Reserve [ ]
Army Nationsl Guard ~ ¥9
A Force Reservo [}

Eart Devens, Mass.

Fort Indiantown Gop. Pa

Fort Dix, N.J.

Fort Picxett. Va

Grissom Air Heserve Base.
Ind.

Forl Chaffeo, Atk

Fort McCielian. Aia.

Homestoad At Reserve Base
Fa.

Source {100,

-

United States General Accounting Office



DCN: 11626

Contents
L4

Letter 1
Results in Brief 2
Background 4
Infrastructure Needs of Many Enclaves Not Identified Until after
BRAC Decision Making 8
Many Initial Base Savings Estimates Did Not Account for Projected
Enclave Costs 17
Conclusions 20
Recommendations for Executive Action 20
Agency Comiments 21
Scope and Methodology 21
Appendix I General Description of Major Reserve

Component Enclaves (Pre-BRAC and Post-BRAC) 24

Appendix II Reserve Enclaves Created under Previous BRAC

U Rounds 26
Appendix II1 Comments from the Department of Defense 27
Appendix IV GAO Contact and Staff Acknowledgments 29
Tables

Table 1: DOD Pre-BRAC and Post BRAC Base Acreage and
Facilities for Bases Where Major Reserve Enclaves

Were Created 11
Table 2: Estimated Annual Costs to Operate and Maintain Selected

Army Reserve Enclaves 18
Table 3: Comparison of Estimated Annual Recurring Savings and

Payback Periods for Selected Bases with Reserve Enclaves 18

Page i GAO-03-723 Military Base Closures



DCN: 11626

Figures

Figure 1: Major Reserve Component Enclaves Created under

Previous BRAC Rounds 7
Figure 2: Property Layout of the Former March Air Force Base 15
Figure 3: Navy Compound at March Air Reserve Base 16

Abbreviations
BRAC base realignment and closure
COBRA Cost of Base Realignment Actions

This is a work of the U.S. Government and is not subject to copyright protection in the
United States. It may be reproduced and distributed in its entirety without further
permission from GAQO. It may contain copyrighted graphics, images or other materials.
Permission from the copyright holder may be necessary should you wish to reproduce
copyrighted materials separately from GAQ'’s product.

Page ii GAO-03-723 Military Base Closures

\ 4



DCN: 11626

i
wiE GAO

_ﬁcounlnbility *+ integrity * Reliability

United States General Accounting Office

Washington, DC 20548

June 27, 2003

The Honorable Donald H. Rumsfeld
Secretary of Defense

Dear Mr. Secretary:

Since 1988, the Department of Defense (DOD) has undergone four rounds
of base realignments and closures and has reportedly reduced its base
infrastructure by about 20 percent, saving billions of dollars in the process.
While the closure process has afforded DOD the opportunity to divest
itself of property it no longer needed' to meet its national security
requirements, it has, at the same time, retained more than 350,000 acres of
land and nearly 20 million square feet of facilities, typically referred to as
enclaves,” on closed or realigned bases for use by the reserve components.
Most of the larger enclaves were established during the 1995 round of base
closures and are now managed by either the Army National Guard or Army
Reserve rather than the active component.

We prepared this report under our basic legislative responsibilities as
authorized by 31 U.S.C. § 717 and are providing it to you because of
your responsibilities in the upcoming base closure round authorized for
2005.% In view of this round, we undertook this review to ascertain if
opportunities exist to improve the planning and decision-making

processes that were used to establish reserve enclaves in the previous
closure rounds. Specifically, our objectives were to determine to what

extent (1) specific infrastructure needs (e.g., needs for acreage and
facilities) for reserve enclaves were identified as part of base realignment
and closure decision making in previous closure rounds and (2) estimated

' DOD reported that, as of December 2002, it had disposed of about 272,000 acres
(53 percent) of an approximately 511,000 acres that it had identified during the previous
base closure rounds as unneeded and being made available to others for reuse.

2 See Defense Base Closure and Realignment Commission, 1995 Report to the President
(Washington D.C.: July 1, 1995), B-2. An enclave is “a section of a military installation that
remains intact from that part which is closed or realigned and which will continue with its
current role and functions subject to specific modifications.”

? A single round of base realignments and closures in 2005 was authorized with the passage
of the National Defense Authorization Act for Fiscal Year 2002.

Page 1 GAO-03-723 Military Base Closures
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costs to operate and maintain enclaves were considered in deriving the net
estimated savings for realigning or closing bases.

In performing our work, we focused our attention on the processes used
by the department to define infrastructure needs for major® reserve
enclaves for the Army in the 1995 round and for the Air Force in the earlier
rounds. We did not validate the need for any of the department’s enclaves
nor the specific infrastructure needs for those enclaves. Of the 10 major
reserve enclaves created during the previous closure rounds, 7 are within
the Army and 3 are within the Air Force. Neither the Navy nor the Marines
have formed a major enclave (see app. I for a brief description of DOD’s
major reserve component enclaves). We visited five major Army
enclaves—Fort Hunter Liggett, California; Fort Chaffee, Arkansas;

Fort Pickett, Virginia; Fort McClellan, Alabama; and Fort Indiantown Gap,
Pennsylvania——that were created during the 1995 closure round and
account for nearly 90 percent, or more than 310,000 acres, of DOD'’s total
major reserve component enclave acreage. We also visited two of three
major Air Force enclaves at Grissom Air Reserve Base in Indiana (a 1991
round action) and March Air Reserve Base in California (a 1993 round
action). We also visited a smaller Air Force enclave at Rickenbacker Air
National Guard Base in Ohio (a 1991 round action) to gain a perspective
on Air Guard enclave formation processes. Our review efforts were
constrained by the limited availability of officials (owing to the passage of
time) who had participated in previous rounds of base closure

decision making and the general lack of planning documentation
regarding enclave infrastructure needs and estimated costs.

: : The specific infrastructure needed for many reserve enclaves was

Results in BI'lef generally not identified until after the base closure and realignment
commission for a closure round had rendered its recommendations.
According to Army officials, while the Army had generally decided it
wanted much of the available training land for its enclaves priot to
completion of commission decision making during the 1995 round, time
constraints precluded the Army from fully identifying specific training
acreages and facility needs until after the commission made its
recommendations. Consequently, while some of the commission’s

! For the purpose of this report, we defined “major” as exceeding 500 acres. The amount of
acreage has no bearing on the relative importance of the missions being performed at these
or other enclave locations.

Page 2 GAO-03-723 Military Base Closures
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recommendation language® for the 1995 closure round suggested that
many Army reserve enclaves would be small, it was nevertheless
sufficiently general to allow, in practice, the Army wide flexibility in
creating such enclaves. Subsequently, the Army created several enclaves
that were nearly as large as the closing bases on which they were located.
In contrast, the infrastructure needed for Air Force enclaves was more
defined during the decision-making process and subsequent commission
recommendations were more specific than those provided for the Army.
Moreover, the department’s enclave-planning processes generally did not
include a cross-service analysis of the needs of military activities or
organizations near the enclaves that may have benefited by inclusion in
them. Without more complete data regarding the extent of needed enclave
infrastructure and cross-service needs—important considerations in the
decision-making process, the risk continues that a future base closure
commission will not have sufficient information to make informed
Jjudgments on the establishment of proposed enclaves, including informed
decisions on the facility needs of these enclaves, decisions that can affect
expected closure costs and savings. Nor can the department be assured
that it is taking advantage of opportunities to achieve operational,
economic, and security benefits—such as enhanced readiness, savings,
and enhanced force protection—that cross-servicing can provide.
However, the department recently issued guidance for the upcoming base
closure round that addresses the potential benefits of considering cross-
service needs in its infrastructure analyses.

Although the Army did not include estimated costs to operate and
maintain most of its major reserve enclaves in deriving net estimated base
savings during the decision-making process, the Air Force apparently did
so in forming its enclaves. The Army Audit Agency reported in 1997° that
about $28 million in estimated annual costs to operate and maintain four
of the Army’s major enclaves were not considered in the bases’ savings
calculations as part of the 1995 closure round. Our analysis showed that
the omission of these costs had a significant impact on the estimated

? See Defense Base Closure and Realignment Commission, 1995 Report. The report
recommendation language generally provided that the Army bases be “closed, except that
minimum essential ranges, facilities, and training areas” be retained for reserve component
use.

%U.S. Army Audit Agency, Base Realignment and Closure: 1995 Savings Estimates,
Audit Report AA97-225 (Washington, D.C.: July 31, 1997).

Page 3 GAO-03-723 Military Base Closures
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savings and payback periods—important considerations in the
realignment and closure decision-making process—for several of these
bases. In particular, the estimated savings were overstated and the
estimated payback periods were understated for those specific bases. For
example, if expected enclave costs would have been considered at one
Army location, the annual recurring savings estimate for the base would
have been reduced by over 50 percent. However, these original cost
omissions have not materially affected the department’s recent estimate of
$6.6 billion in annual recurring savings from the previous closure rounds
because the Army has subsequently updated its savings estimates to
reflect expected enclave costs. On the other hand, Air Force officials

told us that it had considered expected costs to operate and maintain its
proposed reserve enclaves in deriving its base closure savings estimates.®
We were unable to verify this point, however, because of the passage of
time and lack of available supporting documentation. In the absence of
more complete data regarding cost and net savings estimates, a base
closure commission may be placed in the position of recommending
realignment or closure actions without sufficient information on the
financial implications of those proposed actions. w

We are making recommendations that are intended to ensure that data
provided to the Defense Base Closure and Realignment Commission for
2005 round actions clearly specify enclave needs and costs to operate and
maintain any proposed enclaves. In commenting on a draft of this report,
DOD concurred with our recommendations.

To enable DOD to more readily close unneeded bases and realign others

Background to meet its national security requirements, the Congress enacted base
realignment and closure (BRAC) legislation that instituted base closure
rounds in 1988, 1991, 1993, and 1995. A special commission established for
the 1988 round made recommendations to the Committees on Armed
Services of the Senate and House of Representatives. For the remaining
rounds, special BRAC commissions were set up to recommend specific
base realignments and closures to the President, who in turn sent the

A payback period is the time required for cumulative estimated savings to exceed the
cumulative estimated costs incurred as a result of implementing BRAC actions.

* An exception is the commission-recommended enclave on the former Homestead
Air Force Base; DOD did not submit this as a recommendation to the commission and
therefore had not considered any costs related to this action in its submission.

w
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commissions’ recommendations with his approval to the Congress. The
four commissions generated nearly 500 recommendations—on 97 major
base closures and hundreds of realignments and smaller closures.

As a result of the BRAC process, DOD has reported that it reduced its
infrastructure’ by about 20 percent; has transferred over half of the
approximately 511,000 acres of unneeded property to other federal and
nonfederal users and continues work on transferring the remainder; and
generated about $16.7 billion in estimated savings through fiscal year
2001, with an estimated $6.6 billion in annual recurring savings expected
thereafter.”” We and others who have conducted reviews of BRAC savings
have found that the DOD’s savings are substantial, although imprecise,
and should be viewed as rough approximations of the likely savings."
Under the property disposal process, unneeded DOD BRAC property is
initially made available to other federal agencies for their use. After

the federal screening process has taken place, remaining property is
generally provided to state and local governments for public benefit and
econoric development purposes. In other cases, DOD has publicly sold its
unneeded property.

Under the decision-making processes during the last 3 BRAC rounds,
DOD assessed its bases or activities for closure or realignment using

an established set of eight criteria covering a broad range of military,
fiscal, environmental, and other considerations. DOD subsequently
forwarded its recommended list of proposed realignments and closures
to the BRAC Commission for its consideration in recommending specific

® The BRAC legislation—the Defense Authorization Amendments and Base Realignment
Act (P.L.100-526, as amended) for the 1988 round and the Defense Base Closure and
Realignment Act of 1990 (P.L. 101-510, as amended) for the 1991, 1993, and 1995 rounds—
was applicable to military installations in the 50 states, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, the U.S. Virgin Islands, American Samoa, and any
other commonwealth, territory, or possession of the United States.

1 See U.S. General Accounting Office, Military Base Closures: Progress in
Completing Actions from Previous Realignments and Closures, GAO-02-433
(Washington, D.C.: Apr. 5, 2002).

" See GAO-02433 and U.S. General Accounting Office, Military Base Closures: DOD’s
Updated Net Savings Estimate Remains Substantial, GAO-01-971 (Washington D.C.:
July 31, 2001); Congressional Budget Office, Review of the Report of the Department of
Defense on Base Realignment and Closure (Washington D.C.: July 1, 1998); Department
of Defense, Office of the Inspector General, Audit Report: Cost and Savings for 1993
Defense Realignments and Closures, Report No. 98-130 (Washington D.C. May 6, 1998);
and U.S. Army Audit Agency, Base Realignment and Closure: 1995.

Page 5 - GAO-03-723 Military Base Closures
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realignments and closure actions. Although military value considerations
such as mission requirements and impact on operational readiness were
critical evaluation factors, potential costs and savings, along with
estimated payback periods associated with proposed closure or
realignment actions were also important factors in the assessment
process. To assist with the financial aspects of proposed actions, DOD
and the BRAC Commissions used a quantitative analytical model,
frequently referred to as the Cost of Base Realignment Actions (COBRA),
to provide decision makers with a relative assessment of the potential
costs, estimated savings, and payback periods of proposed alternative
realignment or closure actions. Although the COBRA model was not
designed to produce budget-quality financial data, it was useful in
providing a relative financial comparison among potential alternative
proposed base actions. DOD generally provided improved financial data
for each of the services in its annual BRAC budget submission to the

Congress following a BRAC Commission’s recommendations.*

The four previous BRAC Commissions recommended 27 actions in
which either a reserve enclave or similar reserve presence was to be
formed at a base that was to be realigned or closed (see app. II). In many
instances, these actions were relatively minor in that they involved only
several acres, but in other cases the actions involved creating enclaves
with large acreages and millions of square feet of facilities under reserve
component management to conduct training for not only the reserve
component but also the active component as well. Figure 1 shows the
locations of DOD’s 10 major (i.e., sites exceeding 500 acres) reserve
component enclaves established under the previous BRAC rounds.

2 An exception to this involves the Air Force, which did not routinely update its savings
estimates from the COBRA model as part of BRAC decision making.

w
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Figure 1: Major Reserve Component Enclaves Created under Previous BRAC Rounds

Fort Devens, Mass.

Fort Indiantown Gap, Pa.

Fort Dix, N.J.

Fort Pickett, Va.

Grissom Air Reserve Base,

Fort Hunter
Liggett, Calif. M Ind,
Fort Chattee, Ark.

March Air Reserve
Fort McClellan, Ala.
L Homestead Air Reserve Base

Base, Calif,
Fia.

Army Reserve a
Army National Guard
Air Force Reserve )

Source: DOD.

As shown in figure 1, the Army has 7 enclave locations; all of these
enclaves, with the exception of Fort Devens (a 1991 round action),

were created during the 1995 round. The Air Force has the remaining

3 enclaves: Air Reserve—Grissom Air Reserve Base (a 1991 round action);
Homestead Air Reserve Base (a 1993 round action); and March Air Reserve
Base (a 1993 round action). Neither the Navy nor the Marines created any
major enclaves.”

** We have excluded any joint reserve bases established by a BRAC Commission, such as
the Navy-managed Joint Reserve Base-Ft. Worth in Texas, because they do not conform to
the definition of an enclave as previously defined.
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Many of DOD’s specific enclave infrastructure needs were not identified
Infrastructure Needs until after the commission for a BRAC round held its deliberations and

of Many Enclaves had rendered its recommendations. Although the Army’s enclave planning

Not Identified Until process—particularly for the 1995 BRAC round—began before the
issuance of commission recommendations," specificity of needed

after BRAC infrastructure was not defined until after the recommendations were

Decision Makmg finalized. The subsequent size of several of these enclaves was much

greater than seemingly reflected in commission recommendations that
called for minimum essential facilities and land for reserve use. On the
other hand, the Air Force’s planning process was reportedly further along
and enclave needs were better defined at the time the commission made

its recommendations. In addition, DOD’s enclave-planning processes
generally did not include a cross-service'" analysis of the needs of military
activities or activities in the vicinity of a realigning or closing base with

a proposed enclave. As a result, the commission often held deliberations
without the benefit of some critical information, such as the extent of the
enclave infrastructure needed to support training and potential
opportunities to achieve benefits by collocating nearby reserve 3
components on enclave property. “

Army Enclave While the Army’s enclave planning process for the 1995 round began
Infrastructure Needs Not previous to completion of the BRAC Commission’s deliberations, specific
As Well Defined As Those enclave infrastructure needs were not identified until after commission
of the Air Force during recommendations had been issued on July 1, 1995. Army officials told us

. . . that it was recognized early in the process that the Army wanted to retain
BRAC Decision Maklng the majority of existing training land at some of its bases slated for closure
or realignment that also served as reserve component maneuver training
locations, but time constraints precluded the Army from fully identifying
specific enclave needs before the commission completed decision-making.
According to a 1999 DOD report on the effect of base closures on future
mobilization options, the retention of much of the Army maneuver training
acreage at the enclave locations served not only to meet current training
needs but also could serve, if necessary, as future maneuver bases with
new construction or renovation of existing facilities for an increased force

" This advance planning was based on the recommendations for an enclave having already
been included in the recommendations of the Secretary of Defense, which were forwarded
to the BRAC Commission for its review.

'* Various service component (both active and reserve) units travel to and conduct training
at many reserve enclaves.
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structure.” In testimony before the commission, the Army had indicated
that much of the training land should be retained, but the Army was less
specific on the size and facility needs (i.e., in total square footage) for
the enclaves. Most facility needs fall within the enclaves’ primary
infrastructure (or cantonment area)"” necessary to operate and maintain
the enclaves.

The Army formed an officer-level committee—a “Council of Colonels”—
that reviewed reserve component enclave proposals but did not approve
them for higher-level reviews until July 7, 1995—about 1 week after the
BRAC Commission had issued its recommendations. Following the
Council of Colonels’ approval, a General Officer Steering Committee
worked with the Army reserve components to refine the infrastructure
needs for the enclaves, needs that the steering committee approved
(except for Fort Hunter Liggett™) in October 1995—more than 3 months
following the 1995 BRAC Commission’s recommendations,

Although Army approval for most of its enclaves’ infrastructure needs
occurred in late 1995, the number of acres and facilities for some
installations changed as various implementation plans took effect to
establish the enclaves. Changes occurred as a result of Army decisions and
community reuse plans for property disposed of by the department, as
illustrated in the following examples.

» At Fort Hunter Liggett, the number of facilities to be retained in the
enclave increased over time based on an Army decision to retain some of
the family housing (40 units); morale, welfare, and recreation facilities
(9 facilities) and other training-related facilities (3 barracks and
2 classrooms) that had originally been excluded from the enclave.

» At Fort McClellan, the expected cantonment area decreased considerably
from an initial proposal of about 10,000 acres (excluding about 22,200
training-range acres) to about 286 acres in response to concerns raised by
the local community.

'% Office of the Deputy Under Secretary of Defense (Installations), Report on the Effect of
Base Closures on Future Mobilization Options (Washington D.C.: Nov. 10, 1999).

' A cantonment area is that part of a base containing the majority of the facilities and most
areas that are not part of the training areas.

*® The infrastructure needs for the Fort Hunter Liggett enclave were not approved until
November 1997.
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The Air Force’s enclave infrastructure needs were reportedly more defined

than those of the Army at the time of commission deliberation and
decision making. Air Force officials told us that the base evaluation
process for the 1991 and 1993 rounds—the rounds when the Air Force’s
major reserve enclaves were created—included a detailed analysis of

the infrastructure needed for the enclaves, including enclave size,
identification of required facilities, and expected costs to operate and
maintain its proposed enclaves prior to commission consideration of its
proposals. These officials did note that some revisions in the sizing of the
enclaves and associated enclave boundaries were minor and have
occurred over time as plans were further defined, but stated that these
changes did not materially affect enclave costs. Although documentation
on the initial plans was not available (due to the passage of time), we were
able to document some enclave revisions made after the issuance of the
BRAC Commissions’ recommendations as follows:

At March Air Reserve Base, the Air Force made at least 3 sets of revisions
to its enclave size which now encompasses 2,359 acres. These revisions
were relatively minor in scope, such as one revision that expanded the
boundaries by about 38 acres to provide a clear zone for flight operations.
At Grissom Air Reserve Base, the Air Force has made one revision—an
exchange of about 70 acres with the local redevelopment authority"—to
its enclave configuration, which now encompasses 1,380 acres. In
addition, base officials are negotiating with the redevelopment authority
for acquisition of a small parcel to improve force protection at the
enclave’s main gate.

At Rickenbacker Air National Guard Base, the Guard made several
revisions prior to reaching its current 168-acre enclave, including

the transfer of 3.5 acres of unneeded property to the local redevelopment
authority after the Guard relocated its fuel tanks for force protection
reasons.

The degree of specificity in a commission’s recommendation language for
proposed enclaves varied between the Army and the Air Force. In general,
the recommendation language for the Army’s 1995 round enclaves was
based largely on the Army’s proposed language, specifying that the bases
were to be closed, except that minimum essential ranges, facilities, and
training areas be retained for reserve component use. In contrast, for
Army and Air Force enclaves created in earlier rounds, the

' A local redevelopment authority is the DOD-recognized local organization whose role is
to coordinate efforts of the community to reuse assets of a former military base.
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recommendation language was more precise—even specifying specific
acreages to be retained in sorne cases.

Acting on the authority contained in the commissions’ recommendations,
the Army and Air Force created enclaves that varied widely in size

(i.e., from several acres to more than 164,000 acres). Table 1 provides a
comparison of the reported size and number of facilities of pre-BRAC
bases with those of post-BRAC enclaves for DOD’s 10 major enclaves.

Table 1: DOD Pre-BRAC and Post BRAC Base Acreage and Facilities for Bases Where Major Reserve Enclaves Were Created

Number of acres Square footage of facilities

Percent Percent

Service Base Pre-BRAC Post-BRAC Retained Pre-BRAC Post-BRAC Retained
Army Fort Hunter

Liggett 164,762 164,272 100 836,420 832,906 100

Fort Chaffee 71,381 64,272 90 4,839,241 1,695,132 35

Fort Pickett 45,145 42,273 94 3,103,000 1,642,066 53

Fort Dix 30,997 30,944 100 8,645,293 7,246,964 84

Fort Indiantown

Gap 17,797 17,227 97 4,388,000 1,565,726 36

Fort McClellan 41,174 22,531 55 6,560,687 873,852 13

Fort Devens 9,930 5,226 53 5,610,530 1,537,174 27
Air Force March Air Force

Base 6,606 2,359 36 3,184,321 2,538,742 80

Grissom Air

Force Base 2,722 1,380 51 3,910,171 1.023,176 26

Homestead Air

Force Base 2,916 852 29 5,373,132 867,341 16
Total 394,430 351,386 89 46,450,795 19,823,079 43

Source: DOD.

Note: “Major” reserve enclaves refer to those enclaves with more than 500 acres. “Pre-BRAC’” refers
to base data at the time of the BRAC Commission recommendation while “Post-BRAC” refers to
enclave data as of the end of fiscal year 2002. Percentages are rounded to nearest whole number.

As shown in table 1, the vast majority—nearly 90 percent—of the

pre-BRAC land has been retained for the major reserve enclaves with
most enclaves residing in Army maneuver training sites (e.g., Forts Hunter
Liggett, Chaffee, Pickett, and Indiantown Gap). While the management of
these Army enclaves has generally shifted from the active to the reserve
component, the training missions at these Army bases have remained,
although the extent of use® has decreased slightly in some instances and

n Comparative data on training day usage were not readily available at the Ft. Devens

location.
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increased in others (see app. I). On the other hand, the Air Force enclaves
are generally much smaller in acreage than those of the Army due in large
part to the departure of active Air Force organizations and associated
missions from the former bases. While the Army retained much of the
pre-BRAC acreage, it generally made greater reductions in the amount of
square footage for its enclave facilities. Many of these reductions were
due in part to the demolition of older unusable facilities built during
World War II, and the transfer of other facilities (such as family housing
activities once required for the departing active personnel) to local
redevelopment authorities. At Fort Indiantown Gap, for example, the
Army has reportedly demolished 349 facilities since the Army National
Guard assumed control of the base in 1998. As shown in table 1, the Air
Force significantly reduced the amount of its facilities’ square footage for
2 of its 3 major enclaves.

While the language of the 1995 BRAC Commission recommendations
regarding enclaves allowed the Army to form several enclaves of
considerable size, these enclaves are considerably larger than one might
expect from the language, which provided for minimum essential land and
facilities for reserve component use. In this regard, the Army’s Office of
the Judge Advocate General questioned proposed enclave plans during the
planning process. For example, the Judge Advocate General questioned
Fort Indiantown Gap and Fort Hunter Liggett enclave plans,” calling for
retention of essentially the entire former base while the commission’s
recommendation would suggest smaller enclaves comprising a section of
the base. Nonetheless, the Army approved the implementation plans based
on mission needs. Having more complete information regarding expected
enclave infrastructure would have provided previous commissions with an
opportunity to draft more precise recommendation language, if they chose
to do so, and produce decisions having greater clarity on enclave
infrastructure and expected costs and savings from the closure and
realignment actions.

* See U.S. Army Judge Advocate General memorandum, Review of Implementation Plan
for Fort Indiantown Gap (Washington D.C.: Aug. 22, 1995) and U.S. Army Judge Advocate
General memorandum, Legal Review of Fort Hunter Liggett Facilities Utilization Plan
(Washington D.C.: Jan. 25, 1996). These memorandums were prepared for the Army
Assistant Chief of Staff for Installation Management in response to his request for a review
of plans to implement BRAC actions at these specified locations.

w
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Enclave Planning
Analyses Generally
Did Not Consider
Cross-Service Needs

DOD generally did not consider cross-service needs of nearby military
activities in planning for many of its reserve enclaves, although their
inclusion may have been beneficial in terms of potential for increased cost
savings, force protection, or training reasons. While some other reserve
activities have subsequently relocated on either enclaves created as part of
the closure decision or later on former base property after it was acquired
by local redevelopment authorities, those relocations outside enclave
boundaries have not necessarily been ideal for either DOD or the
communities surrounding the enclaves. Ideally, enclave planning analyses
would involve an integrated cross-service approach to forming enclaves
and enable DOD to maximize its opportunities for achieving operational,
economnic, and security benefits while, at the same time, providing for the
interests of affected communities surrounding realigning or closing bases.

Officials at several Air Force bases we visited told us that while other
service and federal government organizations that had already resided

on the former bases may have been included in the enclaves, military
activities of other services in the local area were not generally considered
for possible inclusion in the proposed enclaves. These officials told us that
these activities were either not approached for consideration or were not
considered due to service interests to minirize the size and relative costs
to operate and maintain the enclaves.

Following the formation of the enclaves, some additional reserve activities
have since relocated on either enclave or former base property. Some
have occupied available facilities on enclaves as tenants and are afforded
various benefits such as reduced operating costs, training enhancements,
or increased force protection. For example, a Navy Reserve training
center, originally based in South Bend, Indiana, moved its operations to an
available facility at Grissom Air Reserve Base in August 2002 because the
activity could not meet force protection requirements at its previous
facilities in South Bend. After the move, the commander of the activity
told us that his personnel have experienced enhanced training
opportunities since they can now waork closely with other military
activities on “hands-on” duties during weekend reserve drills. This
opportunity has led, in turn, to his assessment that both his recruiting
efforts and readiness have improved.
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On the other hand, the relocation of some activities to the former base,
or those remaining on the former property outside the confines of the
enclave, has resulted in a less-than-ideal situation for both the department
and the communities swrounding the former base. For example, at the
former March Air Force Base in California, other service activities from
the Army Reserve, Army National Guard, Navy Reserve and Marine Corps
Reserve reside outside the enclave boundaries in a non-contiguous
arrangement. This situation, combined with the enclave itself and other
enclave “islands” established on the former base, has resulted in a
“checkerboard” effect, as shown in figure 2, of various military-occupied
property interspersed with community property on the former base.

\ 4
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Figure 2: Property Layout of the Former March Air Force Base

[ . Defense Reutilization and .
Marketing Office (15 acres) Navy & Marine Reserve
(10.1 acres)

1

M Air Force Office of Special
\ Investigations (7 acres)

L]

1

Armed Forces Information
Ve e oo oo o o e o o e e Service (11 acres)

Army National Guard
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|_. Army Reserve
(18 acres}

Defense Commissary Agency
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‘ 1 Army & Air Force Exchange
[] Service (7 acres)

Air Force Reserve
{2,224 acres)

Antenna array - !
{21 acres) Firing range (6 acres) 1

== «= == Former base boundaries
w=s=====Enclave boundary (shaded areas)

Source: U.S. Air Force.

Note: Army, Navy, and Marine Corps Reserve properties are owned by DOD but are not a part of
the enclave.
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Further, some of the activities located outside the enclave boundaries
have incurred expenses to erect security fences, as shown in figure 3, for
force protection purposes. These fences are in addition to the fence that
surrounds the main enclave area.

Figure 3: Navy Compound at March Air Reserve Base

Source: GAO.

Local redevelopment authority officials told us that a combination of
factors (including the dispersion of military property on the former base
along with the separate unsightly security fences) has made it very
difficult to market the remaining property.

In its April 16, 2003, policy guidance memorandum for the 2005

BRAC round, DOD recognizes the benefits of the joint use of facilities.
The memorandum instructs the services to evaluate opportunities to
consolidate or relocate active and reserve components on any enclave of
realigning and closing bases where such relocations make operational and
economic sense. If the services adhere to this guidance in the upcoming
round, we believe it will not only benefit DOD but also will mitigate any

w
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Many Initial Base
Savings Estimates
Did Not Account
for Projected
Enclave Costs

potential adverse effects, such as the checkerboard base layout at the
former March Air Force Base, on community redevelopment efforts.

The estimated costs to operate and maintain the infrastructure for many
of the Army enclaves were not considered in calculating savings estimates
for bases with proposed enclaves during the decision-making process.
As a result, estimated realignment or closure costs and payback periods
were understated and estimated savings were overstated for those
specific bases. The Army subsequently updated its savings estimates in
its succeeding annual budget submissions to reflect estimated costs to
operate and maintain many of its enclaves. On the other hand, Air Force
officials told us that its estimated base closure savings were partially
offset by expected enclave costs, but documentation was insufficient to
demonstrate this statement. Because estimated costs and savings are an
important consideration in the closure and realignment decision-making
process and may impact specific commission recommendations, it is
important that estimates provided to the commission be as complete and
accurate as possible for its deliberations.

Army Enclave Costs Were
Not Generally Considered
in BRAC Decision-Making
Process

During the 1995 BRAC decision-making process, estimated savings for
most 1995-round bases where Army enclaves were established did not
reflect estimated costs to operate and maintain the enclaves. The Army
Audit Agency reported in 1997* that about $28 million in estimated annual
costs to operate and maintain four major Army enclaves,” as shown in
table 2, were not considered in the bases’ estimated savings calculations.

2 See U.S. Army Audit Agency, Base Realignment and Closure: 1995.

* The remaining two 1995 major enclaves—Fort Dix and Fort Hunter Liggett—were not
reviewed by the Army Audit Agency. An Army BRAC official told us that enclave costs
were considered in deriving net savings estimates for Fort Dix but not for Fort Hunter
Liggett. Supporting documentation was unavailable to verify this statement.
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Table 3: Comparison of Estimated Annual Recurring Savings and Payback Periods for Selected Bases with Reserve Enclaves

Table 2: Estimated Annual Costs to Operate and Maintain Selected Army

Reserve Enclaves

Dollars in millions

Cost’
Installation Maintenance Other support Total
Fort Chaffee $3.6 $3.2 $6.9
Fort Indiantown Gap 4.9 34 8.3
Fort McClellan 3.3 2.6 59
Fort Pickett 3.4 3.2 6.6
Total $15.2 $124 $27.7

Source: U.S. Army Audit Agency.

Note: Estimated costs as reported by the Army Audit Agency in fiscal year 1995 dollars. Totals may

not add due to rounding.

*Other support costs include expenses for automated target systems, environmental, personnel,

integrated training-area management, and security.

Enclave costs are only one of many costs that may be incurred by DOD in
closing or realigning an entire base. For example, other costs include
expenditures for movement of personnel and supplies to other locations

and miilitary construction for facilities receiving missions from a realigning

base. The extent of all costs incurred have a direct bearing on the
estimated savings and payback periods associated with a particular
closure or realignment. Table 3 provides the results of the Army Audit
Agency's review (which factored in all costs) of the estimated savings and
payback periods for the realignment or closure of the same Army bases
shown in table 2 where enclaves were created. As shown in table 3, the
commission’s annual savings’ estimates were overstated and the payback
periods were underestimated for these particular bases.

Doliars in millions

Estimated annual recurring savings

Estimated payback period

Base 1995 BRAC Commission __ Army Audit Agency 1995 BRAC Commission  Army Audit Agency
Fort Chaffee $13.4 $1.4 " 1year 18 years
Fort Indiantown Gap 18.4 11.8 Immediate 1 year
Fort McClellan 40.6 27.4 6 years 14 years
Fort Pickett 21.8 5.9 Immediate 2 years
Total $94.2 $46.5

Sources: U.S. Army Audit Agency and 1995 BRAC Commission.

Note: GAO analysis of U.S. Army Audit Agency and 1995 BRAC Commission data.
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Our analysis showed that the omission of enclave costs significantly
affected the initial estimates of savings and payback periods at all
locations except Fort McClellan as shown in table 3. For example, the
omission of $6.8 million in enclave costs at Fort Chaffee (see table 2)
accounted for more than 50 percent of the $12 million in estimated
reduced annual recurring savings at that location. Further, the enclave
cost omissions were instrumental in increasing Fort Chaffee’s estimated
payback period from 1 year to 18 years. On the other hand, at

Fort McClellan, estimates on costs®* other than those associated with the
enclave had a greater impact on the resulting estimated annual recurring
savings and payback periods.

Although it is unknown whether the enclave cost omissions or any other
similar omissions would have caused the 1995 BRAC Commission to revise
its recommendations for these installations, it is important to have cost
and savings estimates that are as complete and accurate as possible in
order to provide a commission with a better basis to make informed
Jjudgments during its deliberative process.

Although the Army omitted enclave operation and maintenance costs
from its savings calculations for most of its 1995 actions during the initial
phases of the BRAC process, it subsequently updated many of these
savings estimates in its annual budget submissions to the Congress. In our
April 2002 report on previous-round BRAC actions, we noted that even
though DOD had not routinely updated its BRAC base savings estimates
over time because it does not maintain an accounting system that tracks
savings, the Army had made the most savings updates of all the services in
recent years.” According to Army officials, the Army Audit Agency report
provided a basis for the Army to update the annual BRAC budget
submissions and adjust the savings estimates at the installations reviewed.
As a result, the previous estimated cost omissions have not materially
affected the department’s estimate of $6.6 billion in annual recurring
savings across all previous round BRAC actions due to the fact that the
savings estimates for these locations have been updated 1o reflect many
enclave costs in subsequent annual budget submissions.

# The cost estimates included about $19 million in annual recurring costs, about
$40 million in one-time construction costs and about $26 million in one-time operations
and maintenance costs related to the Fort McClellan closure.

® See GAD-02-433.
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Because of the passage of time and the lack of supporting documentation,
we were unable to document whether the Air Force had considered
enclave costs in deriving its savings estimates for the former air bases we
visited at Grissom in Indiana (a 1991 round action), March in California
(a 1993 round action), and Rickenbacker in Ohio (a 1991 round action).
Air Force Reserve Command officials, however, told us that estimated
costs to operate and maintain their enclaves were considered in
calculating savings estimates for these base actions. Officials at the bases
we visited were unaware of the cost and savings estimates that were
established for their bases during the BRAC decision-making process.

Conclusions With an upcoming round of base realignments and closures approaching

in 2005, it is important that the new Defense Base Closure and
Realignment Commission have information that is as complete and
accurate as possible on DOD-proposed realignment and closure actions in
order to make informed judgments during its deliberations. Previous
round actions indicate that, in several cases, a commission lacked key
information (e.g., about the projected needs of an enclave infrastructure
and estimated costs to operate and maintain an enclave) because DOD had
not fully identified specific infrastructure needs until after the commission
had issued its recommendations. Without the benefit of more complete
data during the deliberative process, the commission subsequently issued
recommendation language that permitted the Army to form reserve
enclaves that are considerably larger than one might expect based on the
commission’s language concerning minimum essential land and facilities
for reserve component use. In addition, because DOD did not adequately
consider cross-service requirements of various military activities located
in the vicinity of its proposed enclaves and did not include them in the
enclaves, it may have lost the opportunity to achieve several benefits to
obtain savings, enhance training and readiness, and increase force
protection for these activities. DOD has recently issued policy guidance
as part of the 2005 closure round that, if implemented, should address
cross-service requirements and the potential to relocate activities on
future enclaves where relocation makes operational and economic sense.

Recommendations for As part of the new base realignment and closure round scheduled for 2005,
. . we recommend that you establish provisions to ensure that data provided
Executive Action to the Defense Base Closure and Realignment Commission clearly specify
the (1) infrastructure (e.g., acreage and total square footage of facilities)
needed for any proposed reserve enclaves and (2) estimated costs to
operate and maintain such enclaves.

-
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Agency Comments

Scope and
Methodology

As you know, 31 U.S.C. 720 requires the head of a federal agency to submit
a written statement of the actions taken on our recommendations to the
Senate Committee on Government Affairs and the House Committee on
Government Reform not later than 60 days after the date of this report. A
written statement must also be sent to the House and Senate Committees
on Appropriations with the agency’s first request for appropriations made
more than 60 days after the date of this report.

In commenting on a draft of this report, the Assistant Secretary of

Defense for Reserve Affairs concurred with our recommendations. The
department’s response indicated that it would work to resolve the

issues addressed in our report, recognizing the need for improved planning
for reserve enclaves as part of BRAC decision making and include
improvements in selecting facilities to be retained, identifying costs of
operation, and assessing impacts on BRAC costs and savings. DOD’s
comments are included in appendix III of this report.

We prepared this report under our basic legislative responsibilities as
authorized by 31 U.S.C. § 717. We performed our work at, and met with
officials from, the Office of the Assistant Secretary of Defense for Reserve
Affairs, the Army National Guard, the Air National Guard, the headquarters
of the Army Reserve Command and Air Force Reserve Command, and
Army and Air Force BRAC offices. We also visited and met with officials
from several reserve component enclave locations, including the Army’s
Fort Pickett, Virginia; Fort Indiantown Gap, Pennsylvania; Fort Chaffee,
Arkansas; Fort McClellan, Alabama; and Fort Hunter Liggett, California;
as well as the Air Force’s March Air Reserve Base, California; Grissom

Air Reserve Base, Indiana; and Rickenbacker Air National Guard Base,
Ohio. We also contacted select officials who had participated in the

1995 BRAC round decision-making process to discuss their views on
establishing enclaves on closed or realigned bases. Our efforts regarding
previous-round enclave planning were hindered by the passage of time,
the lack of selected critical planning documentation, and the general
unavailability of key officials who had participated in the process.

To determine whether enclave infrastructure needs had been identified
prior to BRAC Commission decision making, we first identified the scope
of reserve enclaves by examining BRAC Commission reports from the four
previous rounds and DOD data regarding those enclave locations. To the
extent possible, we reviewed available documentation and compared
process development timelines with the various commission reporting
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dates to determine the extent of enclave planning completed before a
commission’s issuance of specific BRAC recommendations. We examined
available commission hearings from the 1995 round to ascertain the

extent of commission discussion regarding proposed enclaves. We also
interviewed officials at most of the major enclave locations as well as at
the major command level to discuss their understanding of the enclave
planning process and associated timelines employed in the previous
rounds. We also discussed with these officials any previous planning
actions or actions currently underway to relocate various reserve activities
or organizations to enclave locations.

To determine whether projected costs to operate and maintain reserve
enclaves were considered in deriving estimated savings during the

BRAC decision-making process, we reviewed available cost and savings
estimation documentation derived from DOD’s COBRA model to ascertain
if estimated savings were offset by projected enclave costs. We reviewed
Army Audit Agency BRAC reports issued in 1997 on costs and savings
estimates at various BRAC locations, including some enclave sites.
Further, we analyzed how omitted enclave costs affected estimated annual“
recurring savings and payback periods at selected Army bases. We also
discussed cost and savings estimates with Army and Air Force BRAC
office officials as well as officials at bases we visited. However, as in our
other efforts, we were generally constrained in our efforts by the general
unavailability of knowledgeable officials on specific enclave data and
adequate supporting documentation. We also examined recent annual
BRAC budget submissions to the Congress to ascertain if savings
estimates at the major enclave locations had been updated over time.

In performing this review, we used the same accounting records and
financial reports DOD and reserve components use to manage their
facilities. We did not independently determine the reliability of the
reported financial and real property information. However, in our recent
audit of the federal government’s financial statements, including DOD'’s
and the reserve components’ statements, we questioned the reliability of
reported financial information because not all obligations and
expenditures are recorded to specific financial accounts.” In addition, we
did not validate infrastructure needs for DOD enclaves.

*%U0.8. General Accounting Office, Major Management Challenges and Program Risks:
Department of Defense, GAO-03-98 (Washington, D.C.: January 2003).

4
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We conducted our work from July 2002 through April 2003 in accordance
with generally accepted government auditing standards.

We are sending copies of this report to the Secretaries of the Army,
Navy, and Air Force; the Commandant of the Marine Corps; the Director,
Office of Management and Budget; and interested congressional
committees and members. In addition, the report is available to others
upon request and can be accessed at no charge on GAO’s Web site at
WWW.2a0.g0V.

Please contact me on (202) 512-8412 if you or your staff have any
questions regarding this report. Key contributors to this report are listed in
appendix IV.

Sincerely yours,

4»7 N-/?é[-

Barry W. Holman, Director
Defense Capabilities and Management
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Appendix I: General Description of Major

Reserve Component Enclaves (Pre-BRAC
and Post-BRAC)

w

Installation BRAC recommendation Utilization

Fort Hunter Liggett Realign Fort Hunter Liggett by + Prior to BRAC 1995, the Army Reserve
relocating the Army Test and managed the base, assuming control of the
Experimentation Center missions and property in December 1994 from the active
functions to Fort Bliss, Texas. Retain Army.
minimum essentia! facilities and » In September 1997, the base became a
training area as an enclave to support sub-installation of the Army Reserve's
the reserve component. Fort McCoy. The training man days have

increased by about 55 percent since 1998.

Fort Chaffee Close Fort Chaffee except for minimum = Prior to BRAC 1985, the active Army
essential ranges, facilities, and training managed the base. The reserve components
areas required for a reserve had the majority of training man days
component training enclave for (75 percent) while the active component
individual and annual training. had 24 percent; the remaining training was

devoted to non-DOD personnel.

« in October 1997, base management
transferred to the Arkansas National Guard.
Overall training has decreased 51 percent
with reserve component training being down

59 percent.
Fort Pickett Close Fort Pickett except minimum » Prior to BRAC 1995, the Army Reserve
essential ranges, facilities, and training managed the base. The reserve components ‘
areas as a reserve component training had the majority of the training man days “
enclave to permit the conduct of (62 percent) while the active component
individual and annual training. had 37 percent; the remaining training was

devoted to non-DOD personnel.

~ In October 1997, base management
transferred to the Virginia National Guard.
Overall training has increased by 6 percent.

Fort Dix Realign Fort Dix by replacing the active < Prior to BRAC 1995, the active Army
component garrison with an Army managed the base. The reserve components
Reserve garrison. In addition, it had the majority of training man days
provided for retention of minimum (72 percent) while the active component
essential ranges, facilities, and training had 8 percent; the remaining training was
areas as an enclave required for devoted to non-DOD personnel.
reserve component training. ~ in October 1997, base management

transferred to the Army Reserve. Overall
training has increased 8 percent.

Fort Indiantown Gap Close Fort Indiantown Gap, except ~ Prior to BRAC 1995, the active Army
minimum essential ranges, facilities managed the base. The reserve components
and training areas as a reserve had the majority of training man days
component training enclave to permit (85 percent) while the active component
the conduct of individual and annual had 3 percent; the remaining training was
training. devoted to non-DOD personnel.

~ In October 1998, base management
transferred to the Pennsyivania National
Guard. Overall training has increased by
about 7 percent.

-

Page 24 GAO-03-723 Military Base Closures



DCN: 11626

Appendix I: General Description of Major

Reserve Component Enclaves (Pre-BRAC and

Post-BRAC)

Installation BRAC recommendation Utilization

Fort McClellan Close Fort McCiellan, except minimum o Prior to BRAC 1995, the active Army
essential land and facilities for a managed the base.
reserve component enclave and « In May 1999, base management transferred
minimum essential facilities, as to the Alabama National Guard. Overall
necessary, to provide auxiliary support training has increased 75 percent.
to the chemical demilitarization
operation at Anniston Army Depot,
Alabama.

Fort Devens Close Fort Devens. Retain 4600 acres ¢ Prior to BRAC 1991, the active Army

and those facilities necessary for
reserve component training
requirements.

managed the base.

In March 1996, base management
transferred to the Army Reserve as a
sub-installation of Fort Dix.

March Air Reserve Base

Realign March Air Force Base. The
445" Airlift Wing Air Force Reserve,
452™ Air Refueling Wing, 163"
Reconnaissance Group, the Air Force
Audit Agency and the Media Center will
remain and the base will convert to a
reserve base.

Prior to BRAC 1993, the active Air Force
managed the base, with major activities
being the 452™ Air Refueling Wing, 445th
Airlift Wing and the 452" Air Mobility Wing,
163" Air Refueling Wing.

In April 1996, base management transferred
to the Air Force Reserve with major activities
being the 63rd Air Refueling Wing and the
144" Fighter Wing as well as tenants such as
U.S. Customs.

Grissom Air Reserve Base

Close Grissomn Air Force Base and
transfer assigned KC-135 aircraft to the
Air reserve components.

Prior to BRAC 1991, the active Air Force
managed the base with major activities being
the 434th Air Refueling Wing and several Air
Force Reserve units.

In 1994, base management transferred to
the Air Force Reserve. Grissom Air Reserve
Base houses the 434" Air Refueling Wing as
well as other tenants such as the Navy
Reserve.

Homestead Air Reserve Base

Realign Homestead Air Force Base.
The 482d F-16 Fighter Wing and the
301" Rescue Squadron and the North
American Air Defense Alert activity will
remain in a cantonment area.

Prior to BRAC 1991, the active Air Force
managed the base, with major activities
being the 482™ Fighter Wing and the 301
Rescue Squadron.

In August 1992, Hurricane Andrew destroyed
most of the base. After the base was rebuilt
and management transferred to the Air
Force Reserve, operations were reinstated
with major activities being the 482™ Fighter
Wing and the NORAD Air Defense Alert
activity.

Sources: 1991, 1993, and 1995 BRAC Commission reports and DOD.
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Appendix II: Reserve Enclaves Created under

Previous BRAC Rounds

BRAC Round Bases With Enclaves Acreage
1988 Fort Douglas, Utah 50
Fort Sheridan, ill. 100
Hamilton Army Airield, Calif. 150
Mather Air Force Base, Calif. 91
Pease Air Force Base, N.H. 218
1991 Fort Benjamin Harrison, Ind. 138
Fort Devens, Mass. 5,226
Grissom Air Force Base, Ind. 1,380
Sacramento Army Depot, Calif. 38
1993 Griffiss Air Force Base, N.Y. 39
Homestead Air Force Base, Fla. 852
March Air Force Base, Calif. 2,359
Rickenbacker Air National Guard Base, Ohio 168
1995 Camp Kilmer, N.J. 24
Camp Pedricktown, N.J. 86
Fitzsimmons Medical Center, Colo. 21
Fort Chaffee, Ark. 64,272
Fort Dix, N.J. 30,944
Fort Hamilton, N.Y. 168
Fort Hunter Liggett, Calif. 164,272
Fort Indiantown Gap, Pa. 17,227
Fort McClellan, Ala. 22,531
Fort Missoula, Mont. 16
Fort Pickett, Va. 42,273
Fort Ritchie, Md. 19
Fort Totten, N.Y. 36
Qakland Army Base, Calif. 27

Sources: 1988, 1991, 1993, and 1995 BRAC Commission repons and DOD.
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~ Appendix III: Comments from the
Department of Defense

ASSISTANT SECRETARY OF DEFENSE
1500 DEFENSE PENTAGON
WASHINGTON, DC 20301-1500

Resenve Arrams 19 JUN 2003

Mr. Barry W. Holman

Director, Defense Capabilities and Management
U.S. General Accounting Office

441 G Street, N'W.

Washington, D.C. 20548

Dear Mr. Holman:

This is the Department of Defense (DoD) response to the GAO draft report, GAO-03-723,
“MILITARY BASE CLOSURES: Better Planning Needed for Future Reserve Enclaves,” dated
May 15, 2003 (GAO Code 350231).

An important element of the Base Realignment and Closure (BRAC) process is the timely
collection of complete and accurate data used by the Department and the BRAC Commission in the
‘ evaluation process. The GAO report provides two recommendations that would require DoD to provide

the Commission with specific infrastructure requirements (e.g. acreage and total square footage of
facilities), and estimated operation and maintenance costs for any Reserve component enclave proposed in
BRAC 2005.

I recognize that in the past, Reserve components may have been required to obtain real property in
“all or none/as-is” condition that resulted in higher than projected operation and maintenance costs.
However, the Secretary of Defense in his November 2002 memorandum reemphasized efficient and
effective basing strategies for BRAC 2005. It is certainly more efficient to capture real property
requirements for Reserve components early in the BRAC process to the maximum extent practicable, and
present that data to the Commission in the same level of detail as presented for the Active components.

It is imperative that the Reserve components receive carly notification of potential realignments or
closures to effect efficient planning of future Reserve enclaves. I agree that when establishing a Reserve
enclave, it is important to recognize the “move-in” costs associated with assuming the responsibilities of
becoming an installation host. In past BRAC rounds, the Reserve components’ requirements were
considered later in the process, which led to less effective use of Department resources.

I concur with the recommendations as stated, and will work to resolve the issues addressed within

this report and ensure that the need for appropriate planning is recognized early in the BRAC process.

Sincerely,
N
N W/
T.F. Hall

Enclosure

l .

W
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Appendix II1I: Comments from the Department
of Defense

GAO DRAFT REPORT, GAO-03-723
“MILITARY BASE CLOSURES: Better Planning Needed for Future
Reserve Enclaves,” (GAO Code 350231).

DEPARTMENT OF DEFENSE COMMENTS
TO THE RECOMMENDATIONS

RECOMMENDATION 1: As part of the new base realignment and closure round scheduled
for 2005, the GAO recommended that the Secretary of Defense establish provisions to ensure
that the data provided to the base realignment and closure commission clearly specify the
infrastructure (e.g., acreage and total square footage of facilities) needed for any proposed
reserve enclaves. (Page 20/Draft Report).

DoD RESPONSE: Concur with comment.

As the GAO stated in the report, “information provided to the commission should be as complete
and accurate as possible”. The Assistant Secretary of Defense for Reserve Affairs recommends
that Reserve component facilities information presented to the BRAC commission should be at
the same level of detail as presented for the Active components.

RECOMMENDATION 2: As part of the new base realignment and closure round scheduled
for 2005, the GAO recommended that the Secretary of Defense establish provisions to ensure
that the data provided to the base realignment and closure commission clearly specify the
estimated costs to operate and maintain such enclaves. (Page 21/Draft Report).

DoD RESPONSE: Concur with comment.

In some cases, the Reserve components may have been required to pick up real property in “as-
is” condition resulting in higher than projected operation and maintenance (O&M) costs. The
Assistant Secretary of Defense for Reserve Affairs recommends that Reserve component cost
data presented to the BRAC commission capture as complete and accurately as possible
projected O&M costs for future Reserve enclaves.
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Appendix IV: GAO Contact and Staff
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GAO Contact Michael Kennedy (202) 512-8333
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