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Hague, David, CIV, WSO-BRAC

From: Sarkar, Rumu, ClV, WSO-BRAC

Sent: Tuesday, July 26, 2005 2:09 PM

To: Hague, David, CIV, WSO-BRAC

Subject: Attachments re; evidentiary matters
Attachments: Memo of Instruction on Weighting Evidence.doc

vemo of Instruction
on Weighti...

Rumu Sarkar

Associate General Counsel

2005 Defense Base Closure and Realignment Commission
2521 South Clark Street, Suite 600, Room 600-18
Arlington, VA 22202-3920

Tel: (703) 699-2973

Cell: (703) 901-7843

Fax: (703) 699-2975
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Hague, David, CIV, WSO-BRAC

From: Hague, David, CIV, WSO-BRAC
Sent: Tuesday, July 26, 2005 3:34 PM
To: Sarkar, Rumu, CIV, WSO-BRAC
Subject: RE: Attachments re: evidentiary matters

Rumu -- Pls send the attachment to me again. David

From: Sarkar, Rumu, CIV, WSO-BRAC
Sent: Tuesday, July 26, 2005 2:09 PM
To: Hague, David, CIV, WSO-BRAC
Subject: Attachments re: evidentiary matters

<< File: Memo of Instruction on Weighting Evidence.doc >>

Rumu Sarkar

Associate General Counsel

2005 Defense Base Closure and Realignment Commission
2521 South Clark Street, Suite 600, Room 600-18
Arlington, VA 22202-3920

Tel: (703) 699-2973

Cell: (703) 901-7843

Fax: (703) 699-2975



July 26, 2005

MEMORANDUM FOR CHAIRMAN AND COMMISSIONERS
DEFESNE BASE CLOSURE AND REALIGNMENT COMMISSION

From: GENERAL COUNSEL

Subj: WEIGHING EVIDENCE IN PREPARATION FOR FINAL DELIBERATIONS OF
THE 2005 DEFENSE CLOSURE AND REALIGNMENT COMMISSION

This memorandum provides guidance on weighing the various types of evidence that have been
submitted to the 2005 Defense Base Closure and Realignment (BRAC) Commission. In light of
the upcoming final deliberations to be undertaken by the Commissioners in making recommend-
dations to the President, a quick summary overview of the types of evidence provided to the
Commission, and the weight they should be accorded are discussed below. This memorandum
provides a suggested approach to weighing the evidence, but does not purport to be binding
instructions to the Commissioners.

The following categories of evidentiary submissions (both testimonial and documentary) will be
considered:

A) Certified data submitted by the Department of Defense (DoD),

B) Swomn testimony and documentary submissions at regional hearings before the BRAC
Commission,

C) Submissions by federal, state and municipal officials and authorities,

D) Submissions by the general public, both individuals and organizations.

CATEGORY A: CERTIFIED DATA PROVIDED BY THEDOD

Section 2903(c)(5)(A) of the Defense Base Closure and Realignment Act of 1990 (Public Law
101-510), as amended by FY 2002 Department of Defense Authorization Act (Public Law 107-

107) (the “BRAC statute), provides that each person:

when submitting information to the Secretary of Defense or the [BRAC]
Commission concerning that the closure or realignment of a military installation,
shall certify that such information is accurate and complete to the best of that
person[ ‘[s knowledge and belief.

Those “persons” include: (i) the Secretaries of the military departments; (ii) the heads of the
defense agencies; and (iii) each person who is in a position whose duties include personal and
substantial involvement in the preparation and submission of information and recommendations
concerning the closure or realignment of military installations.” (See Section 2903(c)(5)(B)) of
the BRAC statute.
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Accordingly, DoD personnel have provided certified data to the Secretary in support of making
recommendations for closures and realignments. Based on this certified data, the Secretary has
made his final recommendations to the Commission. Moreover, pursuant to Section 2912(b) of
the BRAC statute, the Secretary has also certified that there is a need for the closure and
realignment of military installations, and has additionally certified that such closures ands
realignment will result in annual net savings for each of the military departments beginning no
later than fiscal year 2011.

DoD personnel (in the categories described above), when responding to questions submitted by
Commission personnel to the DoD clearinghouse have a duty to provide the Commission with
certified data. All data received from the clearinghouse is considered to be certified.

CATEGORY B: SWORN TO TESTIMONY AND DOCUMENTARY SUBMISSIONS

Section 2903 (d)(1) of the BRAC statute provides that after receiving the Secretary’s
recommendations for closures and realignments of military installations, the Commission shall
hold public hearings. Further, this statutory provision directs that “[a]ll testimony before the
Commission at a public hearing . . . shall be presented under oath.”

The oath administered to witnesses testifying before the Commission states as follows:

Do you swear or affirm that the testimony you are about to give, and any
evidence that you may provide, are complete and accurate to the best of
you knowledge and belief, so help you God?

This statutory language parallels the certification requirement set forth in Section 2903 of the
BRAC statute. Moreover, the oath covers not only the sworn to testimony of the witnesses
appearing before the Commission but also the documentary evidence (e.g., PowerPoint
presentations, hand-outs, memoranda) that may be submitted to the Commission during the
course of a regional hearing by a witness. Thus, Categories A and B are equivalent in terms of
the credibility and weight that should be accorded to them as a matter of law.

As an additional note in terms of weighing the credibility of the witnesses, each Commissioner
must individually determine the believability of each witness. In evaluating this matter, each
Commissioner must consider each witness’s sincerity, truthfulness, persuasiveness,
knowledgeableness on the subject-matter presented, and whether the witness is supported or
contradicted by other evidence. The possibility of bias in terms of how the witness may be
impacted by the decision-making of the BRAC Commission may also (but not necessarily) factor
into the process of according the appropriate weight to such a witness’s testimony and
presentation of documentary evidence, if relevant. In making this determination, it is important
to remain as objective and impartial as possible, realizing that each Commissioner is also moved
by his or her own life and professional experiences, biases and judgments.



CATEGORY C: SUBMISSIONS OF DOCUMENTARY EVIDENCE BY
PUBLIC OFFICIALS

The BRAC Commission has also been in close contact with numerous elected and non-elected
federal, state and municipal officials. Where such officials have been corresponding or
otherwise communicating in person or by telephone without formally testifying before the
Commission, such communications should also be given some weight, particularly where letters
or documentary evidence are being communicated to the Commission expressing a particular
point of view. Commissioners may come in contact, for example, with a number of such
officials during the course of hearings, base site visits, meetings, receptions or other informal
discussions.

Since the nature of these communications are not sworn to or otherwise certified as truthful and
accurate, less weight needs be accorded to them. Nevertheless, there may be circumstances in
which a particular Commissioner may feel that a certain non-certified communication is
particularly influential or persuasive. This is a matter of, again, weighing the credibility and
believability of such a person, and the context of that communication which necessarily includes
the nature of the Commissioner’s relationship with that person. However, as a matter of law, the
weight to be accorded such Category C communications is less than for Categories A and B.

CATEGORY D: COMMUNICATIONS FROM THE GENERAL PUBLIC

Finally, the Commission has received thousands of pieces of correspondence from individuals,
civic and community organizations, veterans groups, schools and numerous other types of
organizations. These communications (whether posted directly on-line through the BRAC public
website) or in letters are not sworn statements. Thus, such statements, representations and
submission of documentary evidence (unless notarized in some form) should be accorded less
weight as a matter of law since the authenticity of such statements has not been certified as such.
However, the same caveat mentioned above may apply here where an individual Commissioner
may feel that a certain public submission has great persuasive value. This is a judgment call, and
each Commissioner has been vested with the public trust and authority to make such a
determination.

RUMU SARKAR
Associate General Counsel
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Memo for David Hague , _ /) Liepmnec Yotz
From: Charlie Battaglia%~ 4

Subj: Policy Restrictions on Meeting with DoD Officials and Personnel

Date: July 27, 3005

Commissioner Gehman has raised the question of whether DoD officials
and personnel are restricted in conversing with BRAC Commissioners
and/or staff. As a corollary, the question arises on what information
obtained from DoD officials and personnel as well as other sources
Commissioners may consider in their deliberations. Your memo of July
26, 2005 (Weighing Evidence in Preparation for Final Deliberations of the
2005 BRAC Commission) addresses the latter.

We need to provide guidance to Commissioners on the former question.
In short, there are no restrictions on Commissioners’ meeting with
anyone. However, the Department of Defense issued public affairs
guidance earlier this year (I gave my copy to Jim Schaefer) restricting such
communications. I am not aware if that guidance terminated after the
SecDef published his list on May 13, 2005. In addition, DoD officials
meeting Commissioners may prefer that their views be off the record or
not sourced. In these cases, there are likely no submissions.
Consequently, Commissioners should heed the guidance cited as
Category C communications. It would be useful to paraphrase and cite
the law on weighti such information.———__

addresses Commissioner Gehman’s question and provides youy/July 26 as

an attachment. o

s
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(a) Restricting Communications With Members of Congress and Search this title:

Inspector General Prohibited.— y W
(1) No person may restrict a member of the armed forces in
communicating with a Member of Congress or an Inspector General.

{2) Paragraph (1) does not apply to a communication that is [ Search Title 10 ]

unlawful. /

collection home faq search donate

(b) Prohibition of Retaliatory Personnel Actions.—

Notes
(1) No person may take (or threaten to take) an unfavorable Updates
personnel action, or withhold (or threaten to withhold) a favorable Parallel authorities (CFR)
personnei action, as a reprisal against a member of the armed forces Your comments

for making or preparing—
(A) a communication to a Member of Congress or an Inspector
General that (under subsection (a)) may not be restricted; or

(B) a communication that is described in subsection (c)(2) and
that is made (or prepared to be made) to—

(i) a Member of Congress;

(ii) an Inspector General (as defined in subsection (i)) or
any other Inspector General appointed under the
Inspector General Act of 1978;

(iii) a member of a Department of Defense audit,
inspection, investigation, or law enforcement
organization; or

(iv) any other person or organization (including any
person or organization in the chain of command)
designated pursuant to regulations or other established
administrative procedures for such communications.

(2) Any action prohibited by paragraph (1) (including the threat to
take any action and the withholding or threat to withhold any favorable
action) shall be considered for the purposes of this section to be a
personnel action prohibited by this subsection.

(c) Inspector General Investigation of Allegations of Prohibited
Personnel Actions.—

(1) If a member of the armed forces submits to an Inspector General
an allegation that a personnel action prohibited by subsection (b) has
been taken (or threatened) against the member with respect to a
communication described in paragraph (2), the Inspector General shall
take the action required under paragraph (3).

(2) A communication described in this paragraph is a communication

http://www4.law.corell.edu/uscode/html/uscode10/usc sec 10 00001034----000-.html 7/28/2005
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in which a member of the armed forces complains of, or discloses
information that the member reasonably believes constitutes evidence
of, any of the following:

(A) A violation of law or regulation, including a law or
regulation prohibiting sexual harassment or unlawful
discrimination.

(B) Gross mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public health
or safety.

(3)
(A) An Inspector General receiving an allegation as described
in paragraph (1) shall expeditiously determine, in accordance
with regulations prescribed under subsection (h), whether there
is sufficient evidence to warrant an investigation of the
allegation.

(B) If the Inspector General receiving such an allegation is an
Inspector General within a military department, that Inspector
General shall promptly notify the Inspector General of the
Department of Defense of the allegation. Such notification shall
be made in accordance with regulations prescribed under
subsection (h).

(C) If an aliegation under paragraph (1) is submitted to an
Inspector General within a military department and if the
determination of that Inspector General under subparagraph (A)
is that there is not sufficient evidence to warrant an
investigation of the allegation, that Inspector General shall
forward the matter to the Inspector General of the Department
of Defense for review.

(D) Upon determining that an investigation of an allegation
under paragraph (1) is warranted, the Inspector General making
the determination shall expeditiously investigate the aliegation.
In the case of a determination made by the Inspector General of
the Department of Defense, that Inspector General may
delegate responsibility for the investigation to an appropriate
Inspector General within a military department.

(E) In the case of an investigation under subparagraph (D)
within the Department of Defense, the results of the
investigation shall be determined by, or approved by, the
Inspector General of the Department of Defense (regardless of
whether the investigation itself is conducted by the Inspector
General of the Department of Defense or by an Inspector
General within a military department).

(4) Neither an initial determination under paragraph (3)(A) nor an
investigation under paragraph (3)(D) is required in the case of an
allegation made more than 60 days after the date on which the
member becomes aware of the personnel action that is the subject of
the allegation.(5) The Inspector General of the Department of Defense,
or the Inspector General of the Department of Homeland Security (in
the case of a member of the Coast Guard when the Coast Guard is not
operating as a service in the Navy), shall ensure that the Inspector
General conducting the investigation of an allegation under this
subsection is outside the immediate chain of command of both the
member submitting the allegation and the individual or individuals
alleged to have taken the retaliatory action.

(d) Inspector General Investigation of Underlying Allegations.—
Upon receiving an allegation under subsection (c), the Inspector General

http://'www4.law.cornell.edu/uscode/html/uscode10/usc_sec 10 00001034----000-.html 7/28/2005



US CODE: Title 10,1034. Protected communications; prohibition of retaliatory personnel ... Page 3 of 5

receiving the allegation shall conduct a separate investigation of the
information that the member making the allegation believes constitutes
evidence of wrongdoing (as described in subparagraph (A) or (B) of
subsection (c)(2)) if there previously has not been such an investigation or if
the Inspector General determines that the original investigation was biased
or otherwise inadequate. In the case of an allegation received by the
Inspector General of the Department of Defense, the Inspector General may
delegate that responsibility to the Inspector General of the armed force
concerned.

(e) Reports on Investigations.—

(1) After completion of an investigation under subsection (c) or (d)
or, in the case of an investigation under subsection (c) by an Inspector
General within a military department, after approval of the report of
that investigation under subsection (c)(3)(E), the Inspector General
conducting the investigation shall submit a report on the resuits of the
investigation to the Secretary of Defense (or to the Secretary of
Homeland Security in the case of a member of the Coast Guard when
the Coast Guard is not operating as a service in the Navy) and shall
transmit a copy of the report on the results of the investigation to the
member of the armed forces who made the allegation investigated.
The report shall be transmitted to the Secretary, and the copy of the
report shall be transmitted to the member, not later than 30 days after
the completion of the investigation or, in the case of an investigation
under subsection (c) by an Inspector General within a military
department, after approval of the report of that investigation under
subsection (¢)(3)(E).

(2) In the copy of the report transmitted to the member, the
Inspector General shall ensure the maximum disclosure of information
possible, with the exception of information that is not required to be
disclosed under section 552 of title 5. However, the copy need not
include summaries of interviews conducted, nor any document
acquired, during the course of the investigation. Such items shall be
transmitted to the member, if the member requests the items, with
the copy of the report or after the transmittal to the member of the
copy of the report, regardless of whether the request for those items is
made before or after the copy of the report is transmitted to the
member.

(3) If, in the course of an investigation of an allegation under this
section, the Inspector General determines that it is not possible to
submit the report required by paragraph (1) within 180 days after the
date of receipt of the allegation being investigated, the Inspector
General shall provide to the Secretary of Defense (or to the Secretary
of Homeland Security in the case of a member of the Coast Guard
when the Coast Guard is not operating as a service in the Navy) and to
the member making the allegation a notice—

(A) of that determination (including the reasons why the report
may not be submitted within that time); and

(B) of the time when the report will be submitted.

(4) The report on the results of the investigation shall contain a
thorough review of the facts and circumstances relevant to the
allegation and the complaint or disclosure and shall include documents
acquired during the course of the investigation, including summaries of
interviews conducted. The report may include a recommendation as to
the disposition of the complaint.

(f) Correction of Records When Prohibited Action Taken.—

(1) A board for the correction of military records acting under section
1552 of this title, in resolving an application for the correction of

http://www4.law.cornell.edu/uscode/html/uscode10/usc sec 10 00001034----000-.html 7/28/2005
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records made by a member or former member of the armed forces
who has alleged a personnel action prohibited by subsection (b), on
the request of the member or former member or otherwise, may
review the matter.

(2) 1In resolving an application described in paragraph (1), a
correction board—

(A) shall review the report of the Inspector General submitted
under subsection (e)(1);

(B) may request the Inspector General to gather further
evidence; and

(C) may receive oral argument, examine and cross-examine
witnesses, take depositions, and, if appropriate, conduct an
evidentiary hearing.

(3) If the board elects to hold an administrative hearing, the member
or former member who filed the application described in paragraph
(1)—
(A) may be provided with representation by a judge advocate
if—
(i) the Inspector General, in the report under subsection
(e)(1), finds that there is probable cause to believe that a
personnel action prohibited by subsection (b) has bheen
taken (or threatened) against the member with respect to
a communication described in subsection {c)(2);

(ii) the Judge Advocate General concerned determines
that the case is unusually complex or otherwise requires
judge advocate assistance to ensure proper presentation
of the legal issues in the case; and

(iii) the member is not represented by outside counsel
chosen by the member; and

(B) may examine witnesses through deposition, serve
interrogatories, and request the production of evidence,
including evidence contained in the investigatory record of the
Inspector General but not included in the report submitted
under subsection (e)(1).

(4) The Secretary concerned shall issue a final decision with respect
to an application described in paragraph (1) within 180 days after the
application is filed. If the Secretary fails to issue such a final decision
within that time, the member or former member shall be deemed to
have exhausted the member’s or former member’s administrative
remedies under section 1552 of this title.

(5) The Secretary concerned shall order such action, consistent with
the limitations contained in sections 1552 and 1553 of this title, as is
necessary to correct the record of a personnel action prohibited by
subsection (b).

(6) If the Board determines that a personnel action prohibited by
subsection (b) has occurred, the Board may recommend to the
Secretary concerned that the Secretary take appropriate disciplinary
action against the individual who committed such personnel action.

(g9) Review by Secretary of Defense.— Upon the completion of all
administrative review under subsection (f), the member or former member of
the armed forces (except for a member or former member of the Coast

http://www4.law.cornell.edu/uscode/html/uscodel0/usc sec 10 00001034----000-.html 7/28/2005
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Guard when the Coast Guard is not operating as a service in the Navy) who
made the allegation referred to in subsection (c)(1), if not satisfied with the
disposition of the matter, may submit the matter to the Secretary of
Defense. The Secretary shall make a decision to reverse or uphold the
decision of the Secretary of the military department concerned in the matter
within 90 days after receipt of such a submittal.

(h) Regulations.— The Secretary of Defense, and the Secretary of
Homeland Security with respect to the Coast Guard when it is not operating
as a service in the Navy, shall prescribe regulations to carry out this section.

(i) Definitions.— In this section:

(1) The term “Member of Congress” includes any Delegate or
Resident Commissioner to Congress.

(2) The term “Inspector General” means any of the following:
(A) The Inspector General of the Department of Defense.
(B) The Inspector General of the Department of Homeland

Security, in the case of a member of the Coast Guard when the
Coast Guard is not operating as a service in the Navy,

{(C) Any officer of the armed forces or employee of the
Department of Defense who is assigned or detailed to serve as
an Inspector General at any level in the Department of Defense.

(3) The term “unlawful discrimination” means discrimination on the
basis of race, color, religion, sex, or national origin.

Prev | Next
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GAO-05-614, Military Base Closures: Observations on Prior and Current BRAC Rounds

GAO has played a long-standing role in the BRAC process. As requested
by congressional committees (1988 BRAC round) or mandated by law since
1990, we have served as an independent and objective observer of the
BRAC process and have assessed and reported on DOD's decision-making
processes leading up to proposed realignment and closure
recommendations in each of the four prior rounds. To make informed and
timely assessments, we have consistently operated in a real-time
setting since the 1991 BRAC round and have had access to portions of
the process as it has evolved, thus affording the department an
opportunity to address any concerns we raised on a timely basis. We
have been observing the 2005 BRAC process since DOD's initial work
began on the 2005 round. Because of our ongoing monitoring of DOD's
BRAC 2005 process, and some access to the internal workings of that
process, any comments by me today regarding specifics of the 2005 round
must of necessity be somewhat limited because of nondisclosure
requirements that remain in place until DOD releases its list of
recommended closures and realignments later this month.

http://www.gao.gov/htext/d05614.html

Page 1 of 1
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Very interesting question. The BRAC process is designed to eliminate politics -- as much
as possible. The Pentagon has forced all employees involved in the BRAC process to sign
nondisclosure forms so their deliberations are kept secret and Congress and lobbyists don't
get too involved. The nine-member, BRAC panel that will make final recommendations to
Congress and President Bush has both Democrats and Republicans on it. Nonetheless,
politics always seeps into BRAC. In past rounds, Sen. Sam Nunn, a Georgia Democrat,
headed the Senate Armed Services Committee and his state did not lose a base, whereas
five bases were closed in the district of former Rep. Ronald Dellums, an outspoken
Pentagon critic. David Sorenson, an Air War College professor who has written
extensively on BRAC believes, "People critical of the Defense Department tend to lose
bases." | agree.

http://www.govexec.com/gelive/archive/20050413.htm 7/30/2005
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July 26, 2005

INFORMATION MEMORANDUM

TO: BRAC Commissioners

SUBJECT:  Weighting Evidence in Preparation for Final Deliberations of the BRAC
Commission

FROM: Office of the General Counsel

This information memorandum provides guidance on weighting the various types of

evidence that has been submitted to the 2005 Defense Base Closure and Realignment

(BRAC) Commission. In light of the upcoming final deliberations to be undertaken by

the Commissioners in making the Commission’s recommendations to the President on

the BRAC closure and realignment process, a quick summary overview of the types of

evidence provided to the Commission, and the weight that should be accorded thereto/i( S
discussed below. This memorandum provides a suggested approach to weighing the

evidence, but does not purport to be binding instructions to the Commissioners.

Questions regarding the guidance contained in this information memorandum may be

brought to the attention of the General Counsel, David C. Hague.

The following categories of evidentiary submissions (both testimonial and documentary)
will be considered:

» Certified data submitted by the Department of Defense;

» Sworn to testimony and documentary submissions at regional hearings before the
BRAC Commission;

> Submissions by federal, state and municipal officials and authorities;

» Submissions by the general public, both individuals and organizations.

CATEGORY A: CERTIFIED DATA PROVIDED BY THE DEPARTMENT OF
DEFENSE (DOD)

Section 2903(c)(5)(A) of the Defense Base Closure and Realignment Act of 1990 (Public
Law 101-510), as amended by FY 2002 Department of Defense Authorization Act
(Public Law 107-107) (the “BRAC statute), provides that each person:

when submitting information to the Secretary of Defense or the [BRAC]
Commission concerning that the closure or realignment of a military installation,
shall certify that such information is accurate and complete to the best of that
person[ ‘]s knowledge and belief.
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Those “persons” include: (i) the Secretaries of the military departments; (ii) the heads of
the defense agencies; and (iii) each person who is in a position whose duties include
personal and substantial involvement in the preparation and submission of information
and recommendations concerning the closure or realignment of military installations.”
(See Section 2903(c)(5)(B)) of the BRAC statute.

Accordingly, DOD personnel have provided certified data to the Secretary in support of
making recommendations for closures and realignments. Based on this certified data, the
Secretary has made his final recommendations to the Commission. Moreover, pursuant
to Section 2912(b) of the BRAC statute, the Secretary has also certified that there is a
need for the closure and realignment of military installations, and has additionally
certified that such closures ands realignment will result in annual net savings for each of
the military departments beginning no later than fiscal year 2011.

Further, DOD personnel (in the categories described above) have a duty to provide the
Commission with certified data, and in response to questions submitted to the BRAC
clearinghouse, this certified data has been provided in compliance with the above-
described statutory requirement.

CATEGORY B: SWORN TO TESTIMONY AND DOCUMENTARY SUBMISSIONS

Section 2903 (d)(1) of the BRAC statute provides that after receiving the Secretary’s
recommendations for closures and realignments of U.S. military installations, the
Commission shall hold public hearings. Further, this statutory provision directs that
“[a]l] testimony before the Commission at a public hearing . . . shall be presented under
oath.”

The oath administered by the Designated Federal Officer (i.c., a member of the BRAC’s
Office of the General Counsel) states as follows:

Do you swear or affirm that the testimony you are about to give, and any evidence
that you may provide, are complete and accurate to the best of you knowledge and
belief, so help you God?

Thus, this statutory language parallels the certification requirement set forth in Section
2903 of the BRAC statute. Moreover, the oath covers not only the sworn to testimony of
the witnesses appearing before the Commission but also the documentary evidence (e.g.,
PowerPoint presentations, hand-outs, memoranda) that may be submitted to the
Commission during the course of a regional hearing by a witness. Thus, Categories A
and B are equivalent in terms of the credibility and weight that should be accorded to
them as a matter of law.

As an additional note in terms of weighing the credibility of the witnesses, each
individual Commissioner must determine for him or herself the believability of each
witness. In evaluating this matter, each Commissioner must consider each witness’s
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sincerity, truthfulness, persuasiveness, knowledgeableness on the subject-matter
presented, and whether the witness is supported or contradicted by other evidence. The
possibility of bias in terms of how the witness may be impacted by the decision-making
of the BRAC Commission may also (but not necessarily) factor into the process of
according the appropriate weight to such a witness’s testimony and presentation of
documentary evidence, if relevant. In making this determination, it is important to
remain as objective and impartial as possible, realizing that each Commissioner is also
moved by his or her own life and professional experiences, biases and judgments.

CATEGORY C: SUBMISSIONS OF DOCUMENTARY EVIDENCE BY PUBLIC
OFFICIALS

The BRAC Commission has also been in close contact with any number of elected and
non-elected federal, state and municipal officials. Where such officials have been
corresponding or otherwise communicating in person or by telephone to the Commission
without formally testifying before the Commission, such communications should also be
given some weight, particularly where letters or documentary evidence are being
communicated to the Commission expressing a particular point of view. Commissioners
may come in contact, for example, with a number of such officials during the course of
hearings, base site visits, meetings, receptions or other informal discussions.

Since the nature of these communications are not sworn to or otherwise certified as
truthful and accurate, less weight neegve accorded to them. Nevertheless, there may be
circumstances in wWjjc icular Commissioner may feel that a certain non-certified
communication is %%ﬁﬂuential or persuasive. This is a matter of, again,
weighing the credibility and Believability of such a person, and the context of that
communication which necessarily includes the nature of the Commissioner’s relationship

with that person. However, as a matter of law, the weight to be accorded such
communications is lessgr than for Categories A and B.

CATEGORY D: COMMUNICATIONS FROM THE GENERAL PUBLIC

Finally, the Commission has received literally millions of pieces of correspondence from
individuals, civic and community organizations, veterans groups, schools and numerous
other types of organizations. These communications (whether posted directly on-line
through the BRAC public website) or in letters are not sworn to statements. Thus, such
statements, representations and submission of documentary evidence (unless notarized in
some form) should be accorded less weight as a matter of law since the authenticity of
such statements have not been certified as such. However, the same caveat mentioned
above may apply here where an individual Commissioner may feel that a certain public
submission has great persuasive value. This is a judgment call, and each Commissioner
has been vested with the public trust and authority to make such a determination.
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