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TO: Commissioners 

FROM: Robert J. Moore, General Counselafid 

RE: S~ecter v. Garrett et al. 

I thought that you might be interested in the U.S. District 
Court decision to dismiss the lawsuit against the Commission, the 
Navy, and DoD. The Court ruled in our favor on two grounds 1) the 
Base Closure statute precludes judicial review and 2) the political 
question doctrine forecloses judicial intervention. 

Senator Specter and the ~hiladelphia plaintiffs have said that 
they will appeal to the 3rd U.S. Circuit Court of Appeals, but they 
will have a tough fight. We have already been in touch with the 
Department of Justice to develop our appeal strategy. 

I am hopeful that this decision will discourage others from 
challenging the Commission recommendations in court. Please 
contact me if you have any questions. 
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2N THE UNITED STATE8 DISTRXCT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN* ARLEN SPECTER, 8 t  him 
. CIVIL ACTIQN 
t 

R, LAWRENCE G M E T T ,  111, t 
Secretary ef  the Navy, ek al. w 

BUCXWALPER, J . Nsvember 1, 1 9 9 1  

Z w i l l  grant the defendants' motion t a  diamis~ because; 

(a) the statute prcoludcs ju4ioial review; and 

(b) the political question doctrine forealoes  

judio ia l  intervention, 

Am !uUmD"rE F%EaaRw Jun=c- 
p l a i n t i f f a  have asserted that  their rigkt to judioial  

review for Counts X and XI arissr under thr Adminietrative 

Procedure Act, 5 VIS.C. 6 5  551-706 (1977) ,  her~aftar  A?&. 

The preeumption a t  judicial revimw of federal agency 

action under thr APA i a  Well ~atabliahud~ 

oratories v t . . m t  387 tf6S1 136, 141 (1967) ,  T h i ~  

presumpti an, l i k *  all presumptions used in interpreting rtatutee, 

may be overcome by the appropriate ohowing o f  congress4onal 

intent. e I 447 VqSr 340, 

349 ( 1 9 8 4 ) .  The APA spaoifically ptovidea two meUloBn fox 

overcoming the presumption of judicial review in ( f o l ( a ) .  POT 

purposea of t h i s  case, wm are concerned only with the fitst 



method in 6701(a) ( I ) ,  which provides for no judic ia l  review under 

the APA "to the extent t h a t  a (1) etatutea praoluda judicial 

In detswminihg whether s statute grecludw judicial 

reviev, the Supreme Court has instrucrte4 oourt# to look a t  

~lspeckrfic language oz srgeoiffc Ilsgialative history t h a t  tar a' 

reliable indicator af congrcsoional intent,* Whs oollqotiva 

Import of ieglslative and judicial hietory behind 1 p.tkicular 

~ t a t u t e , "  and "inisrencro of intent drawn tram the  s t a t u t o q  

eaheme as b wholrdr -1 467 UISo a t  349.  A r  long ao the 

congressional intent kc preclude judic ia l  taview i8 Yi?aisly 

disesrnlble in the statutory uchemerl' the prerumptlon favoring 

jud ic ia l  revisrw hag been ovarooma, U, a t  351, 

Applying the80 standards, t h e  murk f i n d s  that  the 
Defense Baae Closure and Realignment Act a t  1990 precludre 

judicial review for tho Zollowing roasonr. ~ n i f i a l l y ,  #pacific 

language in the legislative history of the Act indicater a 

congressional i n t e n t  to grealude judici&l review, The Houw 

conference Report grovidam: 

The rulemaking ( 5  U,8.Ca 553) and 
adjudication ( 5  U16,C. 554) provimi~n~ or the  
~drninfqtrative Ptocedurer Act (5 U,SoCo 551 
e t  seg.) contain expl ic i t  sxrmptfons fo r  nthc 
conduct of milit& or fareign bfiafro 
functlan,~ An act  r on falling within this 
exce tion, a& tha decirion to OlshY and 
real ! gn baa88 euxaly doaa, i n  immune from the 
previ~iona o f  the Admfniotrativr Pr0u6dur~r 
A c t  dealing w i t @  hsaringr ( 5  U.S.C. 556) and 
f i n a l  ngdncy dmcirionu (8  U, S o  C, 557) , bua 
td the military affaire exception to the 
Xdminlrtrative Procedure Aatr no final a sncy 
action occurs in the case a f  vsriaua aat 1 ana 



requited uhdev tha baa6 clesure grocaaa 
contained i n  this b i l l ,  There so ti an^, 
therefore, would net be eubjeot t o  the 
rulemaking and adjudication requirements, and 
would n o t  As subject t o  judioial  review, 
Specifia action# which would ROC be subject 
to Judicial revfew include the i aauan~s  o f  a 
force struoture Ian, . ., the ienuancs a t  8 aeleution ariter a, , ., the  seuretary a f  
Psfense~s recommendation of closures and 
realignmsnts of  nilitary inctallatian#, . , , 
the beoi&ion ef tho  Pr6sidmk. , ,, and the  
Secretaryfa aaGions t o  car out tho 
reoomandatiana o f  the Corn 7 ssfan, . , . 

HeR+ Canf. Rep, 101-923, l o l o t  Cong., 2 6  sees. 706, 

 his parsage in the legislative hirtory exprrscler a 

cleat congressional i n t e n t  t o  preclude judicial rcvitw under t h o  

APA of  all actions taken pureuant t b  the BaBe Cloaure Act .  

Other indioicl of statutory i n t e n t  t o  precludth judi~ial 
review La the Act'. concern with ''the timely clbsurr and 

realignment of military in~tallatfcns.'~ Section 2901(b). The 

House Conference Report atated a deeire for the b a ~ e  olasure 

process under the 1990 A c t  to correct the Yeil inga or the bass 

closure process under tha than o~iotlng law, whiah included that  

 closure^ and realignment8 ((take a acnrfdrrable period o f  tine and 

involva numerous apportunitia~ f o r  ohallengr in court. * W. R. 

Conf, Rep. 501-923, lOlrt Cong. Zd Srrr. 705, teprinted in 1990 

u,S, Code Cong, 8 Admln. Nws 3110, 3257. The Rapert further 

etatea  that the new prooesa under the 1990 Aat nfnvolving an 

independent, outaide cbmmierion will psrmit base closure8 to go 

forward i n  a prompt and rational mannerVn U, 



I 

 his language in the legislative hirtery indicates that  

there was cmncern that jud ic ia l  review of base ol0dUre61 had been 

preventing t h e  ba88 cloaure procase f rom moving forward i n  a 

timely manner. Tho desira t o  correot t h i ~  short~crminp un4sz the 

than exirting law Purthrr supporta tho aontmtion that  ne 

judicial review war eonternplated by the 1990 Act. While the 

argunenta propoaed by both side8 on t h i 6  issue are ext~nrivs, X 

have written this menorandun in a rather  aummary faahion in t h o  

ihterert o i  tifie, but not a t  the expense of a thorough anrlyrie 

of the  arguments on beth ridme. In brief, i find t h a t  the intent 

t o  preclude judicial review i r  ''fairly dircmribla in -8 

statutory scheme," 

B, THE POLITICAL QUESTION DOCTRINE FORECLOSES 
m X O E ,  

dieousaion, even b t  the price of exCsnding thlr  

opinion, requires review o f  r number o f  political p a s t i o n  caree, 

in order to expoae the attributes of  the doctrinm - attributes 
which, in various #ettinq# , diverge, ~ombina, appear and 

dirappear in seemingly Uirorderlineso", &&r: . .Y. CUE, 369 U. B . 
$86, 210 (296216 

Bamd on my own revlow of  caaes as wall as trsatisrr en 

the ~ u b j e c t ,  X believe that Juetict Brennsn's etatrmctrit in the 

B a k u  case, gunra, remains a. true today ro it wa8 29 ycarr B ~ Q .  

Nevrrthelea~, tho Bgbftr case did  describe th4 attribut~r of a 

pclitice3 question and expressed them L the  f ~ l l b ~ l n g  manner; 

x t  i s  apparent that  srveral i o m u l a t i o n ~  
whioh vary #lightly according to the 8eMings 



in which the qr~estiono arise nay dsacribe a 
po%Stical queoticr~i, although each baa one ar 
more elements whiah i d e n t i f  i t  an 
eeoetM.ally a funetiota of t K s sepamtion ef 
powers, Prominent on the aurface of any case 
he38 to invoLva a political weat ion i r  found 
a textually demanetrable aonstitutional 
commitment af the iscus to n caardinate 
palitlcal degartmentt or a lack ef judfaially 
di~uovewable and managehble standards f g r  
resolving it! or the ittlgosaibility a$ 
deciding without an i n i t i a l  paliay 
determination of a kind u1e~rly for 
nonjudicial diecrrtionr er tha impommibllity 
of a oaurtts undertbking indapendsnt 
resolution without expreisrrlfig lack of tha 
reapact due aaardinats branchsw of 
governmentt 91 &n unusual need for 
unquestioning adhcrencr t o  a palitioal 
decision alrrady made1 or tha potentiality of 
smbarraesment fsaw multifarious 
prcnouncementr by varioua degartmrntr an on# 
q U ~ s t i ~ n .  

I n  a eense, Che invoking e l  the po l i t i ca l  question 

doctrine i s  no mere than a carrrlativr of my first   on elusion 

that the,Dcfensc Base Cl~eure and Realignment Act 09 a990 

precludes j u d i c i a l  review, 

On the ofhex hand, the doctrine ccm stand by Ztcrlf, It 

seems t o  me, a6 one which recognizes that in certain oases, the 

concept o f  separation of powere utrongly suggeatr that  the 

judici8ry should d # f w  i n  certain uantr~vrtrisa t a  onr or both of 

the athet branched o f  gavernment, 

In reviewing the fomulntiano in Brr)cer, I fett that t h e  

present case represented on* which war imponribla far the coutt 

t o  resolve independently without exprrmsing lack o f  respect due 

the coord ina te  branchea a9 government. 



 he rsapect due t o  the  other branohes of g~vernmmt 

come6 in part fram a raaagnition t h a t  a l l  branahes are deeply 

oancerned with cbhduating their afta ir$  in the manner.which 18 

consistent with the conetitutlon. Indeed, a l l  thrw branched ate 

invalved in int;rpreting it. It i s  true, of courae, that 

nbmally the j u d i c i a l  branch undertake8 the ultinsate review ef 

lawe and i n  so doing will not alwaya agree with tho 

interpretation o f  tha &her branches. 

Under tho peiitictll quaation docrtrine, when should the 

ju4iciaxy defer to the bthW branches, views aa opgased t o  simply 

undertaking ju4tuial raview and stating its own views, whather o r  

not they digfer fram the other buanchea? 

Unfortunately, there is no particula~ guidance in case 

law f o r  determining the answer to tha t  question ae tho  firet 

cpotatlon from &b.x indicates. The simplo anawcr i r ,  ~ L Y .  

Nevertheless, one must view the partioufar ~oltihg i n  which the  

qu~stion is raised, the case nov before me comas with a 

significantly long hiotory of attempts t a  clone ailitary baaes 

an8 the problem6 resulting Prom such attempka.  he Aot af 1990 

i e  the mast recent in a rwLe8 of tiforts by Congress t o  rarolve 

those probleme fa ir ly ,  Among other thingo, it provides for a 

review by Congreae o f  t he  tecommen~atione of the Commir$fan, 

thorsby giving mcuobrre wf Congrcos the opportunity t o  d i ~ p u t e  

those r~commendationa. Aa permitted by the Aut, both the 

President and the  Congreas have apgrov~d the rreomanded base 

closures. while plaintifie view defendants, taising of the 



pc l l t  ical questloti doctrine ar rpecicue, I mumt dirrrgrae. 

Llthough I view it oa a doctrine which uhauld ba ucled sparingly, 

thie caee fa i r ly  calls for it& invacatian. 

In conclusion, I believe that  it  would be impomeible to 

undertake j u d i c i a l  raview of the decirian on bsoa olosuree made 

by thr duly eleotad repr&eentative$ of this country without 

expressing a lack o t  the rrrpect due those branch&& of  
I 

government;. 

Based on thq foregoing opinion, the follwing order 56 
I 

entered! 

Q-"LRul 
M P  NOW, this lmt day OP November, 1991, it Am hemby 

ORDERED that  defandantr' Motion t o  RS~miss f e  GRANTED; tbs court 

entara judgment for the defendants and t h ~  plaintit'fo' olaima are  

DISMISSED WJTH PREJUbTCE, 

BY THE COURTt 1 

' I  

, . 
w a/dA- 
RONALD L. BWCKWAII~BR, 2, 


