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ISSUE PAPER ON LEGAL ASPECTS RE: DEPOT MAINTENANCE 

This is a brief synopsis on the legal aspects of depot maintenance. 

A depot maintenance activity is defined as an industrial type 
facility established to perform depot-level maintenance on weapon 
systems, equipment and components. The term includes DoD 
installations and commercial contractors.' 

The current legal authority regarding depot maintenance contracts 
is 10 U.S.C. section 2466 which was amended by the FY93 
Authorization Act. The statute states that the Secretary of a 
military department and with respect to a Defense Agency, the 
Secretary of Defense, may not contract for more than 40 percent of 
the depot-level maintenance workload for the military department or 
the Defense Agency to be performed by nonfederal personnel. 

The Army is required to provide Army aviation depot work to DOD 
employees of not less than 50 percent in fiscal year 1993, 55 
percent in fiscal year 1994 and 60 percent in fiscal year 1995. 2 

The departments apply the provision per year, per dollar amount. 
The departments regulate their compliance individually. (The 
Secretary applies the statute for a Defense Agency.) Each 
department ensures that 40-60 is met for the entire department 
across commodity lines. For example the Navy does not need to meet 
40-60 for shipyards and 40-60 for Naval Depots. It can contract 20- 
80 in shipyards and compensate in NADEP maintenan~e.~ When 
contracts are for five years the contract is prorated per year 
based on performance. 

The statute permits that the Secretary of Defense may waive the 40- 

' DoD Directive 4151.1, July 15, 1982. 

* 10 U.S.C. 2466 (a) (2) A,B,C. 

Conversation with Mr. Pybis, Sr. Policy Analyst, Maintenance 
Directorate, Office of the Assistant Secretary for Production and 
~ogistics, on June 11, 1993. ~ X C J A U  b L w \ .  hi%+, .- - 
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60 restriction if the Secretary determines that the waiver is 
necessary for national security reasons and notifies Congress of 
such determination. 4 

Donna M. Heivilin, of GAO testified to the Subcommittee on 
Readiness, Committee on Armed Services, House of Representatives, 
that currently about 33 percent of the depot work is being done by 
the private sector. Discussions with other DOD personnel confirm 
this estimate. The percent was not broken down by services. 

The legislative background of the 40-60 division indicates that the 
percentages where based in part on the amount of work that must 
remain within the services-otherwise known as the core requirement 
or core logistics functions. Core logistics functions are defined 
as the minimal work that must be maintained by the Department in- 
house in the event of threats to national security. It includes the 
logistics capability (including personnel, equipment and 
facilities) to ensure effective and timely response to a 
mobilization, national defense contingency situations and other 
emergency requirements. 6 

GAO reported that the military departments are assessing their core 
logistics requirements. If the requirements are assessed at less 
than the 60 percent, Congress might amend the 40-60 provision. As 
of May 1993, the naval aviation community is the only one to have 
developed a draft strategy. 7 

GAO stated that any private sector initiative to increase 
appreciably its current share of the depot maintenance workload 

10 U.S.C. 2466 (c). 

Depot Maintenance, Issues in Management and Restructuring to 
Support a Downsized Military, statement of Donna M. Heivilin to the 
Subcommittee on Readiness, Committee on Armed Services, House of 
Representative, May 6, 1993, "Heivilin StatementItt page 20. 

10 U.S.C. 2464(a). 

Heivilin Statement at 20. 
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could require a change to the statutory limit '. 

Another issue relating to depot maintenance costs is the 
possibility of increasing interservicing for depot maintenance. 
t'Interservicing achieves cost saving by transferring work on 
comparable systems to the depot of another Service to take 
advantage of economics of scale, and to avoid the cost of 
maintaining dual capabilities in a second service." 9 
In FY 1991, interservicing amounted to less than 3 percent of the 
overall Service depot maintenance budget. lo 

Requirement of Com~etition 

10 U.S.C. 2469 directs that the Secretary of Defense or the 
Secretary of a military department may not change the performance 
of a depot-level maintenance workload that has a threshold value of 
not less than 3 million dollars and is being performed by a depot- 
level activity of the DoD unless, prior to the such change the 
Secretary uses competitive procedures to make the change. " The 
DoD interpretation of this provision is that it is a prohibition to 
move workload to a private facility and not movement as a result of 
a realignment via a Commission re~ommendation.~~ 

Depot Maintenance Consolidation Study, December 2, 1993, 
page 11-5. 

l1 10 U.S.C. 2469. 

Conversation with Pybis on June 11, 1993. Depot Maintenance 
Consolidation Study, December 2, 1993, page 11-6. bldJ,, t 
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Conclusion 

The studies and reports indicate currently there is still room 
within the 40-60 requirement for more private sector contractors to 
perform depot maintenance for the military departments. Estimates 
are that about 7 percent more depot maintenance could be contracted 
to the private sector.   his was not indicated by service or 
commodity. 

At this time, it is difficult to determine the exact capacity for 
depot maintenance that can be contracted to the private sector in 
any one group (i.e. shipyards) since the departments do not 
determine it by commodity. 

The studies also indicate that the amount of core logistics 
functions that each department must maintain is currently being 
assessed at this time. If and when the core logistics is reviewed 
and DoD states that 60 percent is too high, which will likely be 
the case, Congress might amend the 40-60 provision to 50-50 or 60- 
40 and thereby increase the amount that can be contracted to the 
private sector. 

In an effort to reduce dramatically the public depots (below which 
level at which the 60 percent requirement could be met): 

1) DoD could reevaluate work that has been categorized as core 
function and seek legislative relief so more functions could be 
competed to the private sector. The provision could be 
legislatively changed to 50-50 or 60-40. 

2) The Secretary could exercise his waiver authority if necessary 
for national security reasons. 

3) The departments could increase interservicing agreements and/or 
consolidate work at the DoD depots and attempt to persuade Congress 
that is should amend the 40-60 provision to 50-50 or 60-40 even if 
the core logistics percent does not change. 
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Q 2466. Llmlbtionr on the performance of depot-level maintenance of maleritl 
(a)  Percentage Ilmlhtlon.-(l) Except at provided in paragraph (2). tho Stem 

tary of a military department and, with respect to a Defenae Agency, the Secretary 
of Defense, may not eontract for the performance by non-federal Governmen! 
personnel of more than 40 percent of the depot-level maintennncc workload for Lhc 
military department or the Defense Agency. 

(2) The Secretary of the Army shall provide for the performance by employecq o l  
the Department of Defense of not less than the following prcentages of Army 
aviation depotlevel maintenance workload: 

(A)  For fiical year 1993, 50 percent. 
(I31 For k c a l  year 1994, 55 pertent. 
(C) For r i ca l  year 1995, 60 percent. 

(b)  Prohibition on  management by end 8trcnflh.-The civilian eml)l~l:;~rs of the 
Department of Defense ilivolved in the depot-level rnaintennnce of mntcriel mny not 
be managed on the basis of any endatrength constraint or limi~tiort on the number 
of such employees who may be employed on the last day of a fiscal year. Such 
em;loyees shall be managed solely on the basis of the availnble wornload and the 
funds made available for such depotlevel maint@nante. 

(c)  Waiver of limitation.-The Secretary of the miliary department concerned 
and, with respect to a Defense Agency, the Secrebry of Defense mny waive the 
applicability of subsection (a) for a fiical year, to a partic11':tr workload, or to r 
particular depot-level activity if the Secretary determiner that the wtivcr is necw 
sary for reasons of national security and notifies Congress regarding the reasons for 
the waiver. 

(d )  ExceptionCubsection (a) shall not apply with respect to the Sacramento 
Army Depot. Sacramento, California 

(e) Rtpar(s.-41) Not later than January 15. 1992, and January 15, 1393. the 
Secretary of the Army and the Secretary of the Air Force shall jointly submit to 
C o n p s s  a report describing the progress during the preceding fiscal ycnr to 
achieve and maintain the percentage of depot-level rnaintcnance required to be 
performed by employees of the Department of Defense pursuant to subsection (a). 

(2) Not later than January 15, 1994, the Secretmy of each m i l i ~ r y  d~partmcnt 
and the Secretary of Defense, with respect to the L)efensc Ageticics, nhnli jointly 
subn.it to Congress a report described in paragraph (1). 
(Added r u b . L  100-466. Div. A. Title Ill, ( 82qa). Scpl. 29. 19RB. 102 SuL 1455. and amcndd 
Fub .L  101-189, Div. A, Title 111, 1 313, Nov. 29, 1989, 103 ShL 1412  Pub L. lo?-190, Div. A. 
Title Ill, 6 314(anl), Du. 6, 1991, 105 Sht  1336; h b . L  102-4RI. Div. A. Title Ill. # 36'3rHc). 
oa. P. i ~ z  106 stat me.) 

IIISTORICAL AND STA7VIY)RY h'OTES 

1991 Ammdwal  or the Sccrrtary of the Air Force. in ulccting an 

pub.L 102-190 in catchline c d  in tcxt substi. rntity to V'f''"" any d m  maintcfiancc wotk' 

tutd ptu m1atin8 limilatian, on war. I d .  to entry out a c o m y t i t m  for such c t k .  

m- d d e p ~ . k v d  d n t c f i a m  d matcrkl, fm 
lion-" in proritims prcccding pl. (1) 

~ r o v k i i s  vrchibitina m a i n  depot maintmrnct UTra of Admcsu Coo- 
'-klad c&npctitims Stction 352fd) of Fuh.L. 101414 pmvidd that 
I989 Ammdmal  "Th. Srcrefary of a rnrltrary dqurtmrnt and the 

pub 1.. . ~ o l - ~ n ? ,  6 113, 1uhtitutrd  he seere- *rctary nl C)rfen-*. with r m ~ l  to the [krcnu 
---c;r:* e l , *  *rrrary of the A[mcln, may n d  canctl a drpol~lc~el  malnlr 

- - -  .- -- eh. , t ~ w  n( the msr-I 
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k t h  IIYaX)) of h b . L  102-190 provided 
that: 

7 3 )  The Sccrrury d the Anny and h e  Scerr- 
t u y  d the Alt F m  may mi Mal a dcpot.lwe1 
nulntrrmace a m l r u l  in CCILCt on the date of the 
rnu tmml  d thlr ACI [Ds. 5. 1991) in order lo 
comply with the rqulremmu of v a l o a  1466(a) 
d such tit;c. u mended by ~ubuctlon (a) [sub 
we. (a) d this s ec th ] . "  

C w p r c l h  PUot Rolnr fw Depot-brrl  
b f l l . l . uu r  d Materid 

kch 3 lYbHd)  d h b . L  102-190, unendsd 
h b . ~  I o z a r .  D~V.  A. mt10 111. 1 3%. OCI. 23. 
1992. ItX Sut.  2319, prmidd that: 

16). R @ d  Fuh I 102484. Div. A. Title 
111. t 3%. Ort. 21. 1992. I W  Sut. 2179) 

Wd) Repa t  by .%t(.ry of MCIP,.-NOI la. 
tcr than Dncmk 1. 1993, the S e c m u y  of Dc- I 

fmce 8h.U aubmit to Congrot a rrpon- 
71) a m l i n t n ~  a f iveycu strategy d tk 

Drputmmt of D d m v  to UJC compnitive pc- -. 
d u r n  for the wlcction d mti t i a  to p d m  
dcpoi d n t n u n a  w o r k h d q  ud 
Yl) daniMn6 the coat n v i n p  m t i c i p t d  

lhroufi the uu d t h a a  proccdum." 

Pub.L 101-510. D i v .  A. Title IX. 4 922. Nw.  
S. 1990. 104 Su t .  1627. whkh authorized a dcpu 
n u i n t o ~ c  worklord competition p i b  prg ram 
durina f i 4  y a r  1991. w u  repaled by Pub.L. 
101-190, Div. A. Title Ill. 1 314@X2). Dee. 3. 
1991. I05 SIJI. 1337. 

~ - ~ - .  

Y c )  Rwrt*w by Comptmnn Gwd.-Not la- For Icglrlative hlator). and purpac of Fub .~ .  
tcc than Fcbnury I. 1994, the Ccnnplrollcr chn- IOM56, m 1988 U.S.Code Cons. and Adm. 
ml s h l l  aubmlt lo Congrat UI evduation d d l  New, p. 2503. Sec dm. Pub.L 101-189. 1989 

1 
drpc rndntmancc w o r k ~ s  d the Dcpurmrnt U.S.Code h a .  m d  Adm. Ncvr. p. 838; Pub.L 
d Defense, Including Navy dcpot m d n t m a n a  101-190, ICC 1991 U.S.Code Conl. m d  Adm. 
* u k l o d r .  that are prfmrd by an entity wlcct. News, p. 918; h b . L  102-484. see 1991 U S 
cd puntunt to competitive proccduto. Code Cong. and Adm. News, p. 16M. 
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Q 2467. Cort compsrl*onr: requirements with respect to retirement corts and 
conaullntion with employees 

(a) Requirement to Include retirement costa.-41) In any cornpariaon conducted 
by the Department of Defense under Office of Management and Budget Circular 
A-76 (or any successor administrative regulation or policy) of the cost of performing 
commercial activities by Department of Defense personnel and the cost of perform- 
ing such nctivities by contractor personnel, the Secretary of Defense shall incll~de 
retirement system costs (as described in paragraphs (2) and (3)) of both the 
Department of Defenae and the contractor. 

(2) The retirenient system costs of the Department of Defense shall include (to 
the extent npplicnble) the follow in^: 

( A )  The cost of the Frderal Eml)loyees' Retirement Syatcrn, vnlued by using 
the normnl-.cost percentagr (8s defined by section 8401(23) of title 5. United 
Stntes W e ) .  

tn) The cost of the Civil Service Retirement System under subchapter 111 of 
chnpt~r  83 of such title 5. 

(C) The cost of the thrift savings plan under nu5chapter 111 of chnptcr 84 of 
such title 5. 

(1)) The cost of the old age, survivors, and disability insurance taxes imposed 
under section 3111(a) of the Internal Revenue Code of 1986. 

(3)  The retirement system costs of the contractor shall include the cost of the old 
age, aurvivom, arid disability inaurnnce taxes imposed under section 3111(a) of the 
Inkrnnl Revenue Code of 1986, the cost of thrift or other retirement savings plans. 
and other relevant retirement costrr. 

(b )  Requirement to connuit DOI) employees.-41) Each officer or employee of 
tho L)epnrtrnrnt of 1 )e fc .n~~ rea~wnaiI)lo for dctrrrnining under Office of Xfannge- 
tnmt  and R u d ~ e t  Circular A-76 whrther to convert to contrnctnr pcrformnnrc. Any 
corntnr-rcinl nctivity of t l ~ r  I ) P J ) R ~ ~ I I I P I I ~ - -  

0 8  . . ,  , . - I r a t  
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of ~ r c r e t u y  1 cat  Im; pwnrlng statute rqu i rn  a mcuunbk. 
Scop of rtrlew 1 ob)cain unnpuison d cmts DKbold b L' S . 

C.A 6 (Ky.) 1991. 947 F 2d 181 

I. M w r r c l o l l o f ~  1. Srop d nr1.r 

Scrmary d Defense m y  nol contrrct out w- Army u noc rntitlcd lo ancrptn& ddermce m31h 

rim to private m p n y  u a uutta of dirmkm. raw to its dcccrminatm to pnvat~rc rmun 
nor may that decision ra t  a, whether the Secrr- o p m l h  Diebold v U S . C A 6 (Ky ) IWI. 

tary d m *  the contncl oc the in b o w  vnicc to 947 F.2d 787. 

) I  ' 4 2463. Reporb on navlnp o r  conb from Incremcd use of DO11 cl*lllan penon. 

ncl 

( a )  In general.-Whenever during a T w l  year to which this section applies the f k ,  performance of a commercial or industrial type activity of the L)cpartment of 
Defense that i. being performed by IX or rno~employees of a private contractor tr 

, ,v 4 changed to performance by civilian empToTmn of-the Department of 1)efenne. the 
-iX-f-'\ Secretary of Defense shd l  maintain data in which 8 comparison is made of the 

;I ' estimated costs of (1) continued performance of such activity by private contractor 
employees. and (2) performance of such activity by civilian employees of thc 

3 Drl~artmcnt of Defense. 

tb) Appllcabllity of nert1on.-lhis section applies only with rearwvt to a Ij~caL 
y?ar dur in~which-Uprp  is no s t a t u e q  I~mg(rommonly known an an "en11 
strength'') on the number of civiliandemph&ees fthat ~y k crnploycd by tt* 
Department of Defense as of the ]apt a p T -  a t  year. 

(Added Pub.L 100-370.( 2(a)(1), July 19. 1968.102 Sbt. W, and amended I'ub 1. 101-lP3. I)ir 
A Title XVI. 6 lG&cM7). Nov. 29. 1989. 103 S1.L 1a4; Pub 1, 101-510. Uiv. A. XtIc XII1. 

1IISK)RICAL AND STATLTORY NOTES 

1990 Amtndmnt Subuc. (b)OMA) Pub 1. 101-119. 
Subuc. (b). h b . L  101-510. 8 IMl(I4XA). ( 1622(cMl). rubrtilutd "Comm~ttm bn A w m  

struck out fonner rvbwc. @), which rquircd priations" fof "Commilru on Apprgrirrimc- 
miannu l l  r c p r u  showing u n n p  a 1- to 
Ilmr*c and Senale Committee on Arrnd knuu ~+l~ll,, 1 1 l a ~  
and Appropriations. 

 pub.^ 101-510, 4 IMI(IIXO), r do ip r t cd  
Fof Icgirl"ivc hisror~ and PurPov Pub 

forinn subwe (c) u (b). 
ICO-110. see 1988 U.S.Codc Ccmg. a d  Adm 

SUM. (c). p ~ b . L  101-310, 8 lMI(I4)(I)). P. lo''. 'Iwm Pub 101-189. IV1' 
tcdoipatcd r0- aubuc. (c) u (b). 

U.S.Crdc Con). and Adm New, p. 838; Publ. 
101-510. I990 U 5 Code C'ont and Adm Ner*. p 

i989 Amcndmmt 293 1 
S u b .  @). Pub.L 101-1119. 1622(cn7), 

sublitutcd "Committra an Appropriations" for 
"Cornmitree on Approprialions". 

5 2464. Core logistlcn functions 

(a)  Nccennlty for core l o g l s t l ~ ~ ~  capabl1lty.-41) It is essential for the national 
defense that Department of Defense activities maintain a logkt ic~ capability (includ. 
ing personnel, equipment, and facilities) to ensure a ready and controlled reurce of 
technical competence and resources necessary to ensure effective and timely rc- 
sponse to a mobilization, national defense contingency situations, and other emergen. 
cy requirements. 

(2) The Secretary of Defense &all identif thos ' ' activities that a n  
/> !(f  YL wcensary to mainbin the I O ~ + C S  c a p a ~ ~ ~ t y  d;.criJd (1). _ ___------- 

( h )  I,imltntlon on mntract1nt.--(I) Except an provided in prrngrnph (2). prfor. 
rnrnce of a lo~istics activity identified by the &rehry u n d ~ r  nubnectioo (aH2). nrid ' ---- - f  a rl*nrtinn of the Department of Defense dcscrilwd in ncrtion 1231113) . -  ' " I -... 00 ( (r.. o() StII( 
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(2) The Sccr~Lary of (1) in the cane of any such 
lofitics activity or of such activity or 
function shnll be cc&derebfnr conversion to contractor performance in acconlance 

- - w i t h  OMB Circlllnr A-76. Any such waiver shall be made under regulations 
pn%cnbcd by d ~ C & r e  and shall be based on a determinatisn by the Secrc~ry  
h a t  Covcrnment prfo2nce of h e  activity or hnction is no longer m(uimd L r  
national defenne reMona. Such regulations shall include critoris for determining 
whether Covcrnrnent pcrformanco of any such activity or function h no longcr 
required for nationnl defense rearonq. 

(3) A waiver under p a r a p p h  (2) may not take effect until- 
(A)  the Secretary submits a report on the wai:.cr Lo the Committees on A m e d  

Sewicca and the committees on Appropriations of the Senate and 1Iouse of 
Rcpmentatives; and 

(a) a period of 20 days of continuous session of Congress or 40 calendar dayn 
has panned after the receipt of the report by those committees. 

( 4 )  For purpnen of pnrap-aph (SMB), the continuity of a sension of Congress is / 
bmkrn only by an adjournnlent sine die, and the days on which either I I o u ~ e  is not in I 

scnsion because of an adjournmcnt of more than three days to a day certain are 
cxcluded in the cornpuLation of such 2Way period. 

1 

l ~ d d r d  ~ u b . L  100-970. ( #@MI). July 19, 1988. 102 S~AL 853, and amended Pub.L 101-189. Div. . 
A. Title XVI. o lamtnf) .  No*. 29. 1989, 103 S~LICO~.) 

l l lSMRlCAL  AHU ST'A'IIJTORY N M E S  
Ref- la Text Laddatlrr Hhwr 

12'l(b) Ihe Dcpnmrnt IMmv For Icgitlative hirfory and pu- d Pub.L. 
Aulhoci~Iion Act. 1986, rrfcrrcd lo SUM. 
(bx~).  ir m l o n  IZll(b) or Pub.L 99-145. TIII, 1m370, 1988 U.S.C*e C O ~ X .  and Adm . - . - . . - 
XI!. Nor. 8 .  1989. W !&;I. 731. and b claqtified u Nm'. P. 1071. k. also. Pub L. 101-189. I989 - - 
1 m e  under section 23W d lhb title. U.S Cde  Con&. m d  Adm New% p. 838 

5 2465. Prohlbltlon an contrnctr for performance of n r c n g h t l n ~  o r  nccurlty- 
guard functlonr 

( a )  Except provided in subsection (b),  fund^ appropriated to the Department of 
Dt-fense may not be obligated or expended for the purpose of entering into a 
contract for the performance of firefighting or security-guard functions at  any 
military installation or facility. 

(b)  The prohibition in subsection (a) does not apply- 
(1) ta a contract to be carried out a t  n location outside the United State 

(including itn commonwealths, territories, nnd possessions) a t  which members o I 
the armed forcer would have to be used for the performance of a function\ 
dc*cribcd in subsection (a) a t  the expense of unit readiness; 

(2)  b a contmct to be carricd out on a Government-owned but prirahly (70(  (2 
opcmlrd installntion; or - ,  

(3) (o a contract (or the renewal of a contrnct) for tho performance of a I function under contract or September 24. 1983. 

(Add4 h b . L  99-461, Div. A, Title XII, 8 122UaXl). Nov. 14, 1986. 100 Stat. 3976, ( 2693. and 
amended Pub.L 100-180. Div. A. Title XI. 6 1l lUr) .  (bX1). (2). Dee. 4, 19R7. 101 Swt. 1147. and 
w n u m b d  O 2465, h b . L  1 M 0 ,  ( 20;t1), July 19, 1986, 102 St.; 851.) 

I l lSfORlCAL AND STATUIDRY N M E S  
1987 A.udacal public law; replation. ~ l e .  or order in dcrt  

I lrding. Puh.L IOh-ISQ ( 11 12(b)(2), i n m .  under hw  SO rrplaocd to catinue in effect under 
ed reference lo security-pard functionr pro+ion eructed until repealed. unendcd, or su. 

Suhuc. (a). Pub L IMIPQ O, 1 I )I(,). subti. ~ c d * ;  .nd actirm 1.kn Or oflmu committd 
l u t d  -nrr(l&htlng or ucurlty.lurd functions" for under law replaced t r u t d  u taken a cmmi t t d  
"flrefl&hlin~ funrthmr". under prnvislon r n a c t d ,  see section 4 of Pub L. 

Sut-  XI) Pub.[.. 10-1110. ( III~(I,KI). ;,?;;; * out a* l note rcctim 101 of 
ruImtlturd "1 funrtlon" h ~ r  "the tunctlon". 



by  tha t  detarminrt ion and consider the viewr o f  r uch  employeer on the develop 
ment and prepur tJon o f  thrt rtatement and that  rtudy; and 

(B)  m r y  consult w i t h  ruch  employees on  other m r t t e n  r c l r t i ~ ~ g  to  that 
determination. 

(2HA) In the c u e  o f  employcer reprenentud by  r labor organization r cco rdd  
exclusive rccognlt lon under section 71  11 o f  t i t le  6, Uniltd Stater Code, conrultatbn 
w i t h  representatlvm o f  t ha t  labor o r g m i u h n  shall rat infy the consultation r q u h  
ment  in paragraph (I). 

(n) I n  the c u e  o f  employees other than employeer referred to i n  r u b y r r r g n p h  
(A), consult ad or^ w i th  r p p r o p d r b  reprerentaliver o f  Utore employeer s l l r l l  aaliofy 
the ronsu l~n l l on  requirement in p l n g n p h  (1). 

(3)  I l ~ c  Secretary o f  Defense rhrll y r e r c d l e  regulationr to carry out  th i r  r u l r u  
tion. The regulations rhrll include pmvb lon r  fo r  the releetion o r  der ignrt ion of 
rppropr inta representativer o f  employee8 referred ta Ln y r n g m p h  (2HB) for  yu r  
poser of  consultation required b y  p u r g n p h  (1). 

(Added P0b.L 100-(66, Div. A, 'f(tla Ill, ( Ml(r), SIpL 29. 1988, 102 Sht. 1951.) 
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N c n ,  p. 2501. 
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(a) Au tho r l l y  o f  b u t  commnnder.-The Secretary o f  I k fenne  sh r l l  direct that 
the cotlrmander of  each mi l i tary installation shall have the authority and thc 
rerponsibil i ty to enter in to  c o n h c b  in rccordrnce w i h  this sectiot~ for  ttlu perfor. 
mrnce o f  a commercial act iv i ty on the mil i tary installation. 

(b)  Year ly dutln of bane commander.-To enter into r c o ~ ~ t r n c t  under rtlbaection 
(a) for a fiscal year, Ute commander o f  a mi l i tary installation s l~a l l -  
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Circular A-76 process. 
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which the commander of  each mi l i tary installation may exercise the authority rnd 
resyot~eibil i ty provided under suboection (8). 

(2) The authority and responsibility provided undcr sul~sccl ion (a) aro aubject lo 
the rul l ior i ty,  direction, r n d  con lml  o f  the Sccrelnry. 

( d t  Aralntrncc t o  dlaplaced employeta.- I f  Ute commander o f  r tni l i t r ry inn~alln 
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(1) T c r m l n ~ l l o n  u l  ruthurIty.-The ru tho r i l y  provided b commanden o f  r n i l i h r y  
inr ta l l r t ionr by  rubsection (a) shall terminate on  September 90, 1993. 
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TO: Mary Ann Hook 

FROM : Marni Langbert 

RE: Legislative History of Limitations on Depot Maintenance 

In section 326 of FY 1989 Defense Authorization (Public Law 

100-456), the original provision concerning limitations on depot 

maintenance workload competitions was passed by Congress in 1988. 

The section did not regulate the Department of the Navy. 

Specifically, the bill "prohibited the Secretary of Defense from 

requiring the Secretary of the Army or the Secretary of the Air 

Force from competing depot workloads between themselves or with 

private  contractor^.^^ U.S.C.C.A.N., 1988, p.2518. 

Since then, various amendments have changed the depot 

maintenance provision. In 1991, the House bill Ifcontained a 

provision that would allow the Department of Defense to compete 

annually between $5.0 to $15.0 million of depot maintenance 

workload with the private sector. This provision would also limit 

the competition to not more than 40 percent of each depot's 

workload. If U.S.C.C.A.N., 1991, p.1082-National Defense 

Authorization Act for FYI991 (Public Law 101-510) . The Senate 

wanted to "repeal section 2464 of title 10, United States Code, 

which currently prohibits the Army and the Air Force from competing 

depot maintenance tasks between the Army and the Air Force or 



PRIVILEGED & CONFIDENTIAL 
ATTORNEY-WORK PRODUCT 

DRAFT 
JUNE 16, 1993 

M E M O R A N D U M  

TO: Mary Ann Hook 

FROM : Marni Langbert 

RE: ~egislative History of   imitations on Depot Maintenance 

between the Army or the Air Force and a private contractor." Id., 

p.1082. 

The conferees agreed upon a section that provided "that not 

less than 60 percent of the total depot maintenance of material in 

the Army and the Air Force shall be performed by employees of the f lP 
Department of Defense. This percentage limitation should be 

measured in dollars." Id., p.1082. But Congress did not permit 

the Itsecretary of the Army and the Secretary of the Air Force to 
- 16 P'  

just cancel a depot-level maintenance contract... in order to 

comply with the requirements of this provision. The Secretary of 

the Army and the Secretary of the Air Force may waive the operation 

of this provision for their respective services if the Secretary 

concerned determines that the waiver is necessary for reasons of 

national security and notifies Congress regarding the reasons for 

the waiver." Id., p.1082. 

Then, in 1992, the conferees agreed to extend the limitations 

on the performance of depot-level maintenance to the Department of 

the Navy. U.S.C.C.A.N., 1992, p.1778. However, the conferees 

disagreed on establishing "a limit of no more than 40 percent of 

the depot-level maintenance workload by each type of equipment and 
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material that may be offered for contract by non-government 

personnel." Id., p.1778. In addition, Congress agreed that the 

I1Secretary of the Army shall provide for the performance by 

employees of the Department of Defense of not less than 50 percent 

in fiscal year 1993, 55 percent in fiscal year 1994 and 60 percent 

in fiscal year 1995 of Army aviation depot-level maintenance. The 

Secretary concerned may not cancel a depot-level maintenance 

contract in effect on the date of enactment of this act in order to 

comply with the requirements of this provision. Id., p. 1778-9. 

Furthermore, another 1992 amendment provided that "the 

Secretary of Defense or the Secretary of a military department may 

not change the performance of a depot-level maintenance workload 

that has a threshold value of $3.0 million and that is being 

performed by a depot-level activity of the Department of Defense to 
<hChS15 

performance by a private contractor unless, prior to selection of 
w h d  

the private contractor, the Secretary uses competitive procedures .-I- 
bS m Wuh 

for the selection.It Id., 1992, p.1779. 5-p a w y  not 
The conferees also discussed a repeal of the requirement for 

a competition pilot program for depot-level maintenance of 

materials. The House wanted to amend the National Defense 
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~uthorization Act for Fiscal Years 1992 and 1993 (Public Law 102- 

190) l1to increase the limit of non-care workload that can be 

competed among depots with private industry from 10 to 20 percent." 

Id., p.1779. The Senate opted to "delete the limitation on the 

amount of depot maintenance workload in the Army and the Air Force 

above the core level that can be opened to competition during 

fiscal year 1993. It Id. , p. 1779. The conferees decided that 

"depot maintenance workload selected for competition not be drawn 

disproportionately from one or several depot maintenance activities 

of the military Services." Id., p.1779. 
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I have attached the conference reports for 1988, 1989, 1991 

and 1992. I hope these are of help (1991 and 1992 give some 

explanation of the 60140 rule). Unfortunately though, none of 

the reports indicate why this depot maintenance limitation was 

originally enacted. If you have any suggestions as to where else 

I could look, please let me know. 



LEGISLATIVE HISTORY 
HOUSE CONF. REP. NO. 100-989 

Qualifications for head of auditing finction in Military Depart- 
ments (sec 3251 

The House bill contained a provision (sec. 325) that would estab 
lieh minimum qualifications for auditors general within each Serv- would authorize t h  
ice and would give the Department of Defense Inspedor General warfare activities. 
authority to approve each new auditor general seiectee. In addi- The House bill co 
tion, this provision would prohibit the use of military personnel in The House recede 
certain key supervisory p i t i o n s  within the Naval Audit Service. Requirements for ce. 

The Senate amendment contained no similar provision. 
The Senate recedes with an  amendment. 
The conferees agree to establish minimum qualifications for 

auditors general within each Service, and agree to prohibit the use 
of military personnel in certain key supervisory positions within 
the Naval Audit Service. The conferees also agree that the Navy 
should replace the militiary officers serving in these key superviso- 
ry positions within one year with highly skilled and professional ci- 
vilian audit managers. The conferees direct the Navy to conduct a 
thorough and extensive search for candidates to fill these positions. 
The conferees do not agree that approval by the Department of De- 
fense Inspector General of each auditor general selectee should be 
required. 

Prohibition on certain depot maintenance workload competitions 
(sec. 326) 

The House bill contained a provision (sec. 326) that would prohib- 
it the Secretary of Defense from requiring the Secretary of the 
Army or the Secretary of the Air Force from competing depot 
workloads between themselves or with private contractors. 

[page 3831 

Report on manpower, mobility, sustainability and equipment (see. 
327) 

The House bill contained a provision (sec. 328) that would make 
permanent the annual reporting requirement contained in section 
317 of the fiscal year 1988/1989 Defense Authorization Act (Public 
Law 100-180). Under this requirement, the Secretary of Defense 
must submit a report to the Committees on Armed Services of the 
Senate and House of Representatives on the status of Department 
of Defense efforts to identify and measure readiness and to relate 
such indicators and measurements to the budget process. 

The Senate amendment contained no similar provision. However, 
the Senate report (S. Rept. 100-326) directed the Secretary of De- 
fense to submit a consolidated report on manpower, mobilization, 
sustainability and readiness to the Committees on Armed Services 
of the Senate and House of Representatives not later than Febru- 
ary 15,1988. 

The Senate recedes with an amendment. The conferees agree to 
require a report from the Secretary of Defense for fiscal year 1989 
as outlined in the Senate report. 

25 18 
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DEFENSE AUTHORIZATION ACT 
P.L 101-189 

[ m e  2281 

SECTION 811-PROHIBITION ON PAYMENT OF SEVERENCE PAY TO 
FOREIGN NATIONALIS IN THE EVENT OF CERTAIN B U R  CLOSURES 

au- 

r 

base closure. 

SECTION 91 2-PROHIBITION ON RELEASING ClVaUN PERSONNEL AT THE 
SAN ANTONIO BEAL PROPERTY MAINTENANCE AGENCY 

Section 312 would prohibit the Secretary of &fern from termi- 
nating or laying off any full time, dn-call or temporary employees 
of the San Antonio Real Property Maintenance Agency starting 
from the date of enactment of this Act until the disestablishment 
of the Real Property Maintenance Agency. 

SECTION 813-PROHIBITION ON JOINT USE OF IUCAS AT EL TOBD, CA 
WITH cIva AVIATION 

Section 313 would prohibit any commercial expansion of MCAS 
El Toro, California. This section would ensure that El Toro remains 
available for military training. 

dance SECTION 314--CLAILIFICAl'ION OF F'BOIITBI'lTON ON C E R T A I N P h T  . 
art to MAINTENANCE WOBKLOAD - ! O N 8  - J- 

849 



LEGISLATIVE HISTORY 



DEFENSE AUTHORIZATION ACT 
P.L 102-190 
r P w  an] 

Authority of base cornnuandem over contracting for commercial cur- 
tiuities (set. 815) 

D e f m  Business Opemtiona Fknd (sa: 916) 

1083 



LEGISLATIVE H I r n R Y  
HOUSE CONF. REP. NO. 102-966 

[page 6871 

Capital asset subaccount (sec. 3421 1 

Limitations on oblrgntions against DefcMc Busiacaa Operutions 
find (sec. 343) 

SUBTITLE -DEPOT-LEVEL ACITOITIE9 

Competitive bidding for tactical missik maintenqnce (off. 351) 
The House bill contained a provision (sec. 341) that would re- 

uire the Secretary of Defense to use competitive procedures if the 
k r e t a r y  decides to consolidate tactical missile maintenance. 

The Senate amendment contained no similar provision. 
The Senate recedes with an amendment that would require the 

Secretary of Defense to ensure that the System Management Ac- 
tivity and the Depot Systems Command are mlocated to*Ro& 
Island Arsenal, Illinois in accorQnea with the recommendation of 
the Base Closure and &alignment Commission dated July 1 1991. 
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LEGISLATIVE HISTORY 
HOUSE REPORT NO. 102-527 

rpape 2301 

SEXXION SS%PBOHIBITION ON MANAGEMENT OF COMMISSARY FUNDS 
THROUGH DEFENSE BUSINESS OPERATIONS FUND 

This section would prohibit the inclusion of the Defense Commis- 
sary Agency in the Defeme Business Operations Fund. 

SWX'XON 311MMPEl'ITIVE BIDDING MSONC CERTAIN DEFENSE DEPOT- 
LBVEL ACFlVlTIEB FOR TACITCAL MISSILE MAINTENANCE 

This section would require the Secretary of Defense to use com- 
petitive procedures if the Secretary decides to consolidate tactical 
missile maintenamp - --- ---- -... 

, 
/ BECI'XON 342-LIMITATIONS ON THE PERFORMANCE OF DEPOT-LEVEL 

:, MAINTENANCE OF MATERIEL 

This &ion would establish a limit of no more than 40 percent 
of a depot-level maintenance workload by each type of equipment 
and materiel that may be offered for contract by non-governmental 
personnel. 

SECTION 343-REQUIREMENT OF CVMPETITION FOR SELECTION OF PRI- 
VATE CONTRACPOB8 TO PERFORM WORKLOADS PREVIOUSLY PER- 
FORMED BY DEPOT-LEVEL ACI'IVmES OF THE DEPARTMENT OF DE- 
FENSE 

This- eection would require the Department of Defense to use 
competitive procedures for awarding any workload currently being 
performed in a military depot. 

SECllON 34CREQUIREMENT OF COMPARABLE OFTERING FROM PRIVATE 
CONTRACFOR CONTRACIS AND DEPARTMENT OF DEFENSE CONTRACrS 
FOR CONTRACT8 OWERED FOR COMPErmON 

Thie section d d  require the Secretary of Defense, in offering 
for competition contracts for the performance of depot-level main- 
tenance workloads, to offer contracts for the performance of work- 
loads that are being performed by private cont radrs  at  least to 
the same extent as offers for contracts performed by depot-level ac- 
tivities of the Department of hferise. 

SECTION 34kEXPANSION OF COMPETITION PILOT PROGRAM 

This section would increase the limit of noncore workload that 
can be competed among depots or with private industry from 10 
percent to 20 percent. 

SECTION 351"ANDARDIWTION OF CERTAIN PROGRAMS AND 
ACFIWTIE8 OF MILlTARY EXCHANGES 

This section would require the Secretary of Defense to provide a 
single agency of the Department of Defense for the operation and 
management of all military exchange stores. 
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In section 326 of FY 1989 Defense Authorization (Public Law 

100-456), the original provision concerning limitations on depot 

maintenance workload competitions was passed by Congress in 1988. 

The section did not regulate the Department of the Navy. 

Specifically, the bill "prohibited the Secretary of Defense from 

requiring the Secretary of the Army or the Secretary of the Air 

Force from competing depot workloads between themselves or with 

private contractors." U.S.C.C.A.N., 1988, p.2518. 

Since then, various amendments have changed the depot 

maintenance provision. In 1991, the House bill "contained a 

provision that would allow the Department of Defense to compete 

annually between $5.0 to $15.0 million of depot maintenance 

workload with the private sector. This provision would also limit 

the competition to not more than 40 percent of each depot's 

workload." U.S.C.C.A.N., 1991, p.1082-National Defense 

~uthorization Act for FYI991 (Public Law 101-510). The Senate 

wanted to "repeal section 2464 of title 10, United States Code, 

which currently prohibits the Army and the Air Force from competing 

depot maintenance tasks between the Army and the Air Force or 
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between the Army or the Air Force and a private contractor.ll Id., 

p. 1082. 

The conferees agreed upon a section that provided "that not 

less than 60 percent of the total depot maintenance of material in 

the A m y  and the Air Force shall be performed by employees of the 

Department of Defense. This percentage limitation should be 

measured in dollars." Id., p.1082. But Congress did not permit 

the llSecretary of the Army and the Secretary of the Air Force to 

just cancel a depot-level maintenance contract... in order to 

comply with the requirements of this provision. The Secretary of 

the Army and the Secretary of the Air Force may waive the operation 

of this provision for their respective services if the Secretary 

concerned determines that the waiver is necessary for reasons of 

national security and notifies Congress regarding the reasons for 

the waiver." Id., p.1082. 

Then, in 1992, the conferees agreed to extend the limitations 

on the performance of depot-level maintenance to the Department of 

the Navy. U.S.C.C.A.N., 1992, p.1778. However, the conferees 

disagreed on establishing "a limit of no more than 40 percent of 

the depot-level maintenance workload by each type of equipment and 
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material that may be offered for contract by non-government 

personnel." Id., p.1778. In addition, Congress agreed that the 

"Secretary of the Army shall provide for the performance by 

employees of the Department of Defense of not less than 50 percent 

in fiscal year 1993, 55 percent in fiscal year 1994 and 60 percent 

in fiscal year 1995 of Army aviation depot-level maintenance. The 

Secretary concerned may not cancel a depot-level maintenance 

contract in effect on the date of enactment of this act in order to 

comply with the requirements of this provisi~n.~~ Id., p.1778-9. 

Furthermore, another 1992 amendment provided that Itthe 

Secretary of Defense or the Secretary of a military department may 

not change the performance of a depot-level maintenance workload 

that has a threshold value of $3.0 million and that is being 

performed by a depot-level activity of the Department of Defense to 

performance by a private contractor unless, prior to selection of 

the private contractor, the Secretary uses competitive procedures 

for the selection." Id., 1992, p.1779. 

The conferees also discussed a repeal of the requirement for 

a competition pilot program for depot-level maintenance of 

materials. The House wanted to amend the National Defense 
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Authorization Act for Fiscal Years 1992 and 1993 (Public Law 102- 

190) I1to increase the limit of non-care workload that can be 

competed among depots with private industry from 10 to 20 percent.I1 

Id., p.1779. The Senate opted to "delete the limitation on the 

amount of depot maintenance workload in the Army and the Air Force 

above the core level that can be opened to competition during 

fiscal year 1993." Id., p.1779. The conferees decided that 

"depot maintenance workload selected for competition not be drawn 

disproportionately from one or several depot maintenance activities 

of the military Services." Id., p.1779. 


