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b, 1621. Perjury generally

Whoever—

(1) having taken an ocath before a competent tribunal, officer, or
person, in any case in which a law of the United States authorizes an
oath to be administered, that he will testify, declare, depose, or certify
truly, or that any written testimony, declaration, deposition, or certifi-
cate by him subscribed, is true, willfully and contrary to such oath
states or subscribes any material matter which he does not believe to be

truer or

2) in any declaration, certificate, verification, or statement under
penaity of perjury as permitted under section 1746 of title 28, United
States Code, willfully subscribes as true any material matter which he

does not believe to be true;

is guilty of perjury and shall, except as otherwise expressly provided by law,
be fined not more than $2,000 or imprisoned not more than five years, or
both. This section is applicable whether the statement or subscription is
made within or without the United States.

(June 25, 1948, c. 645, 62 Stat. 773; Oct. 3, 1964, Pub.L. 88-619, § 1, 78 Stat. 595;
Oct. 18, 1976, Pub.L. 94-550, § 2, 90 Stat. 2534.)
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Historical and Revision Notes -

Reviser’s Note. Based on Title 18, US.C.,
1940 ed., §§ 231, 629 (Mar. 4, 1909, c. 321,
§ 125, 35 Stat. {111, June 15, {917, c. 30,
Title XI, § 19, 40 Stat. 230).

Words "‘except as otherwise expressly pro-
vided by law" were inserted to avoid conflict
with perjury provisions in other titles where
the punishment and application vary.

More than 25 additicnal provisions are n
the code. For construction and application
of several such sections, see Behrle v. Unitea
States (App.D.C.1938, 100 F.2d 714), United
States v. Hammer (D.C.N.Y.1924, 299 F.
1011, affirmed, 6 F.2d 786), Rosenthal v.
United States (1918, 248 F. 684, 160 C.C.A.

584), cf. Epstein v, United States (1912, 196

F. 354, 116 C.C.A. 174, certiorari denied 32
S.Ct. §27, 223 U.S. 73t, 56 L.Ed. 634).

Mandatory-punishment provisions were re-
phrased in the alternative.

Minor verbal changes were made.

1976 Amendment. Pub.L. 94-550 divided
existing provisions 1nto a single introductory
word “Whoever”, par. (1), and closing prowi-
sions following par. (2), and added par. {(2).

1964 Amendment. Pub.L. 88-619 inserted
“This section is applicable whether the state-
ment or subscription is made within or with-
out the United States.”
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- dayn,

three hundred and sixty-five conrecutive

o dayndl;l;;':':{it}::‘ryox P:‘ fo:ll-:i';ne or intermittent basis, a p?n-ﬁ;r;.et}llini’:s}jn Set:tz:

:::l‘r)noi::zner, L ari e simt?lsn;??;;ai:t'edoznder cha;s;r 40 of title 28 and
Gays of appointm(-iz:tté; nngdtiﬁn?:(;lepcezdent counsel under sect.;ion 594(c) ofﬁt':lt:eloig.l
any person ;Ppothe next preceding sentence, every person serving 8«_:, arpgg;-be me local
Nt m(;gf a Member of Congress in the Member's home distri 029(c) e e e
o an special Government employee. Notwithstanding sectlmll‘e ) o
g fa;a g: 10, 1956 (70A Stat. 632; 6 U.S.C. 30r(c) and (d)‘)i %ted e
e oed ll'l‘g‘:'ces c'or an officer of the National Guard of the l'n“sa od State ‘, ey
the A’T"! l‘,fﬁce'r or employee of the United States, sl.\all be eR ed o o e
P ten loyee while on active duty solely for training. A etfd e officer of the
e Forces oyan officer of the National Guard of the Uni e
oty s o i e o ot f 1 e 4y

i r of the Unt
ggsa::a&cbt?og: ;ssgm;}? Z(,lgg?nd 218. A Reserveho'ﬂ_icer :vfi,’tll;e m:: t:‘r(i)lrycessh :ll; z;)r;
j 8e!
officer of the National Guard of the United State'ls‘h x: :e :m O e and

i ial Government employee. Y ath,
s]as:clgid(}xe:nz):ﬂa;mployee" as used in sections 208, 206, 207 through 209, &
R?I‘I)l“ not include enlisted members of the Armed Forces.

[See main volume for text of (b)]

erwise provi i ' “ r” and “employee”
i i in such sections, the terms o{ﬁce ;

i Exce%?,aazgts.h 207 tlelmughd;(g), a::;c218 of this title s}!all not include the President,
it,'}ll: e\m?;resihent: a Member of Congress; or a Federal judge.

(d) The term “Member of Congress” in sections 204 and 207 means—

i tates Senator; and ‘
g; » }t}:;zdseitative in, or ayDelegate or Resident Commissioner to, the House of
a 2

Representatives.

is chapter, the term— .
© A:)u:::ei::tti:e branx:t}f: includes each executive aggncybasn(:;‘ﬁned in title 5, and
an(y other entity or administrative unit in the executnlr‘e Ur:imd, —
2) “judicial branch” means the Supreme Go_\n't.of t! ?u-ts ited 3 the i
. urts of appeals; the United States district cot ’urt crecumated pmumant ato
States co de: the United States bankruptey cuur'ts; any ¢o e Anposls
“0"‘31 e eix United States Constitution, including the Court o Mittary inc]uding
it I Ofg ete Claims Court, and the United States Tax Cqurt, F‘;d ot Including
e s ot &t’::et:’iw or possession of the United States; the._i l l?ranch' o
?J::tl:_: ointl any :t)}r\er agency, office, or entity in the judicial H
(3) “legislative branch” m(:ms——- |
e Congress; an ) e
(g, tt: Ofﬁ?::f the Architect of the Capitol, the Uni;le:;‘ “S':ab%s;c: e
e :h General Accounting Office, the Government y an , the
S f % neress, the Office of Technology Assessment, the Col gresesnmy
it ((;fﬁcg g:l: U’niwd States Capitol Police, and any other agency, 2
Efl;i(lgftor com;nission established in the legislative branch.

amen . 8, » s 101~ v 1
(As ded Pub.L 100-191, § 3(a), Dec. 15, 1987 101 Stat. 1306; Pub.L. 101-194, Title , § 401,
] h - 19, - 7
N 0, 1989, “” Stat. 174T; Pub.L. 101-280, § 6(a), Mly 4, 1990, 104 Stat. 158)
ov. 30, 3 .

» HISTORICAL AND STATUTORY NOTES o .m
Subsec.  (e}(BXA). Pub.L.m relnﬂ;xg w,
1990 Amendment 01.280, § (a)(1), added ] 5(n)(3)(2)(A)é :“b::lvtil;itﬁ:! prem]a ti:g o relating to
L. 101-280, § 3 & for pi
pmwsu'bm (C)i.cilrjgbw section 218 of this title and ;‘;ec‘gzg: D toces or emplayoes of te
slonstre visions referring to definitions of Gerate or of the House of Representatives.
:zrﬁl%:l;r:g f;g “employees” found in sections Subsee.  (eXBNB). PubL. ”101—2“80,
2104 and 2105, respecsi\gly. of Title 5, Govern- ; 5(.)(3)(2)(3),] Nted “the Offce o-22
ment Organtzation sn o officer or employea”.
‘ bsti-
. (). Pub.L. 101-2890, 5_ 5(a)(2), su X
tui‘:lbz:e:nl" for “shall include”. 1989 Amendn;g:o (e_) bl 101164 sdded
Subsec. (é)(1). Pub.L. 101-280, § 5(a)(3)(1}. Subsec(sé)('; o X . »
substitutéd “ineludes each” for “means any”.  subsecs.
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1887 Amendment

Subsec. (8). Pub.L. 100-191 expanded the
definition of “special Government employee” to
include an independent counsel appointed under
chapter 40 of title 28 and any n inted

18 §203

note under section 171 of Title 28, Judiciary and
Judicia! Procedure,

Effective Date of 1990 Amendment

by that independent counsel under section 594(c)
of title 28, regardiess of the number of days of
appointment.

Change of Name

United States magistrate appointed under
section 631 of Title 28, Judiciary and Judicial
Procedure, to be known a8 United States magis-
trate judge after Dec. 1, 1990, with any refer-
ence to United States magistrate or magistrate
in Title 28, in any other Feders statute, ete.,
deemed a reference to United States magistrate
Jjudge appointed under section 631 of Title 28,
see gection 321 of Pub.L. 101-650, set out as a
note under section 631 of Title 28,

References to United States Claima Court
deemed to refer to United States Court of Fed.
eral Claims and references to Claims Court
deemed to refer to Court of Federal Claims, see
section 902(b) of Pub.L. 102-672, set out s a

A dment by Pub.L. 101-280 effective on
May 4, 1990, see section 11 of Pub.L. 101-280,
set out as a note under section 101 of Appendix
6 to Title 5, Government Organization and Em-
ployees,

Effective Date of 1987 Amendment,

Amendment by Pub.L. 100-191 effective Dee,
15, 1987, applicable both to independent, counsel
proceedings initiated prior to, and still pending
on, that date as well as to independent counsel
proceedings"““nnd"‘r dent )
appointed on and after that date, see section 591
of Title 28, Judiclary and Judicial Procedure.

Legislative History

For legislative history and purpose of Pub.l,.
100-191, see 1987 U.S. Code Cong. and Adm.
News, p. 2150. See, also, Pub.1,, 101-194, 1989
U.S.Code Cong. and Adm.News, p. 1225; Pub. L.
1011-380, 1990 U.S. Code Cong. and Adm. News,
p. 169.

FEDERAL PRACTICE AND PROCEDURE

Elements of offense to be alleged directly and
with certainty, see Wright: Criminal 24 § 126.

CODE OF FEDERAL REGULATIONS

Officers and employees of U.S., claims against
a;xd matters affecting governmental activities
of —

Practice of special government employee
permitted, see 14 CFR 300.12,

Temporary disqualification of former Board
Members and employees in mattars for-
merly under their responsibility, see 14
CFR 300.14.

LAW REVIEW COMMENTARIES

And gifts and travel for all—A summary ex-
planstion of the Ethics Reform Act of

- 1989-—The move toward greater parity. June

E. Edmondson, 37 Fed.B.News & J. 402 (1990).

Mandatory summary jury trial in federal
court: Foundationally flawed. 16 Pepperdine
L.Rev. 261 (1989).

Proposed standards of conduct for presiden-
tial transition workers. Phillip J. Harter Es-

quire, 36 Fed.B.News & J. 130 (March/April
1989).

Section 205's restriction on pro bone repre-
sentation by federal attorneys. Carolyn Ele-
fant, 37 Fed.B.News & J, 407 (1990),

NOTES OF DECISIONS

Special government employees 1

L. Special government employees

Reserve officer who Iz in fact servin more
than 130 days is not entitled to confliet o% inter-
est statute’s exemption that Congress crested
for reserve officers who serve less than 130
days, whether or not orders changed at some
point in the interim. U.S. v. Baird, D.D.C.1901,
T18 F.Supp. 540,

So long as Board of Ing; members, ap-
pointed under section 183 of Title 29, Labor, are
appointed for terms of not more than 15 days
and, whenever reappointed, would serve in total
o more than 130 days in any period of 365
consecutive days, they would qualify as spectal

Government employees under this section, and
supplementation of their compensation would
not be prohibited by section 209 of this title.
1978 (Counsel-Inf.0p.) 2 Op.0.L.C. 264,

Where an informal Presidential adviser has
departed from his usual role in connection with
his work on a social issue by ealling and chairing
& number of meetings that were attended by
employees of various agencies, in relationship to
this work, and assuming considerable responsi-
bility for coordinating the administration's activ-
ities in that area, he is engaging in a govern-
mental function when he performs these duties
and should be designated as a special govern-
ment employee for purposes of the Federa) con-
flict-of-interest laws in connection with the work,
1977 (Counsel-Inf. Op.) 1 Op.0.1..C. 20.

§ 203. Compensation to Members of Congress, officers, and others in matters

affecting the Government

() Whoever, otherwise than as provided by law for the proper discharge of official
153

duties, directly or indirectiy—
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tures and hribes made with eriminal intent that
the benefit be received by the official as a quid
pro quo for some official act. US, v. Head,
C.A.Vs.1981, 841 F:24 174, .

In prosecution for accepting hribe, trial
court's instructions, taken as whole, correctly
and clearly charged jury. that, in case before
them, requisite corrupt intent consisted of de-
fendant’s knowing acceptance of money for fi-
nencial gain, in return for violation of his official
duty, with specific intent to violate law. Uus. v
Strand, C.A.Wash.1978, 574 F.2d 993.

In order to properly deny instruction on
charg of giving a gratuity to a public official
when defendant is charged with bribery, trial
conrt must be able to say that a jury finding of
no specific intent would be irrational. US. v
Crutchfield, C.A.Nev.1977, 547 F.2d 496.

. 152. —— Entrapment

Bribery defendant, a goveérnment contractor,
was not entitled to entrapment instruction
where evidence indicated that he had been pay-
ing bribes to government inspector overseeing
his work for several months before another in-
spector, who was working undercover, began
receiving bribes. U.S. v. Lee, CA® (Cal.) 1988,
846 F.2d 531.

Where border patrolman told defendant that
bribing him was {llegal, and defendant stated
that she knew her actions were unlawful, defen-
dant was not entitled to jury instructions re-
garding entrapment by estoppel. U.S. v. Hsieh-
Hui Mei Chen, C.A.Ariz1985, 764 F.2d 817,
certiorari denied 105 S.Ct. 2684, 471 U.8. 1139,
86 1.Ed.2d 701

In prosecution of United States senator and
another on bribery and related charges arising
ot of Abscam undercover operation, district
court did not err in instructing jury that they

_were not to be concerned with legality or propri-
ety of Abscam investigation where district court
properly instructed jury that their function was
to decide each defendant’s predisposit to
commit crimes charged and to consider Abacam
tactics only as they related to defense of entrap-
ment. U.S. v. Willisms, C.A.N.Y.1983, 705 F.2d
603, certiorari denied 104 S.CL. 524, 6525, 464
U.8. 1007, 78 L.Ed.2d 708.

In hribery progecution in which person im-
planting illegal purpose in defendant’s mind was
“ignorant pawn of the government,” trial court,
which instructed jury that inducement to com-
mit & crime from a private. citizen cannot be
deemed sufficient to support a claim of entrap-
ment unless that private citizen was an “ggent”
of a government officer, committed reversible
error in failing to explain the appropriate rules
of agency. U.S. v. Anderton, C.A Tex.1980, 629
F.2d 1044.

In view of want of any evidence whatever
tending to show government inducement or de-
fendant's lack of predispesition to it of-
ferse charged, and in view of lack of any evi-
dence of government involvement when defen-
dant first sought out official of company which
he had investigated, evidence was ingufficient
even to raise issue of entrapment to aolicit value
for work performed ag publie official, and thus

giving instruction on entrapment was not re- .

versible error even though it was assertedly

CRIMES AND CRIMINAL PROCEDURE

confusing by reason of distinguishing between
“legal” and “illegal” entrapment. U.8. v. Dob-
son, C.A.Tex 1980, 809 F.2d 840, certiorar de-
nied 100 8,Ct. 2925, 446 U.S. 965, 64 L.Ed.2d
813. -

In view of disclosures that internsl revenue
service agent insisted on meeting personslly
with accused in connection with audit despite
accused’s efforts to make available all necessary
financial papers through his accountant, and in
view of fact that accused and accountant both
testified that agent repeatedly told accused he
had problems with certain claimed expenses and
deductions and asked accused what accused
wanted agent to do about the problems, denial of

d's request to submit entrapment defense
to jury on count two charging offense of gratu-.
itous payment for an official ‘act was erroneous.
U.8, v. Cohen, C.A.N.Y.1970, 431 F.2d 830,

‘Where most defendant who was charged with
payment of a bribe or gratuity to internal reve-
nueagent.scouldmﬂtymmﬂmtmsgent
suggested a general financial need several days
before $50 was given to the agent, and where
there was no evidence given sufficient to war-
rant a jury finding that the agent induced or
initiated the crime, refusal to charge as.to en-
trapment was proper. U.S. v. Barash, CAN.Y.
1969, 412 F.2d 26, certiorari denied 90 8.Ct. 86,
396 U.S. 832, 24 L.Ed.2d 82.

163, - —— Coercion of jury

Supplemental instruction in bribery prosecu-
tion that “you have an obligation to attempt to
agmeonnverdict"md“tomifymcmot
agree without giving up what you believe to be 8
verdict, hased on the evidence™ and not to “arbi-
trarily and capriciously give up what [you feel
to benproperve:dictbuedonmeeﬁdemefw
the sske of unanimity” represented proper at-
tempt to avoid necessity for retrial and was not
coercive, even if judge knew that jurors were
split 11 to 1 in favor of conviction when instruc-
tion was given. U.S. v. Jennings, CAN Y1918,
471 F.2d 1310, certiorari denied 93 S.Ct. 1909,
411 U.S. 985, 36 L.Ed.2d 395.

154. Deliberations of jury .

In prosecution for bribing Internal Revenue
Service agent during criminal tax investigation,
trial judge did not err in replaying at Jury's

request all three tape recordings containing de- -

fendants’ incriminating conversations, even
though jury requested that only two of those
tapes be replayed, in view of fact that subject
matter of tape which jury had not requested was
closely related to that of the other two tapes and
thus, jury could not have thought that additional
playing of that tape indicated any prejudice by
judge. U.8. v. Gentile, C.A.N.Y.1975, 6256 F.2d
952, certiorari denied 96 S.Ct. 1493, 425 US.
903, 47 L.Ed.2d 753,

155. Verdiet . )
Where,whhreglrdwtwoo!thethreeob-
jects of the conspiracy, indictment rested in
large part on acts occurring without limitatiors
period, defendant was entitled to sn instruction
requiring jury to find an overt act committed
within limitations period before it conid-find him
guilty of conspiracy to achieve iflegal objectives
and trial court’s failure to give such instruction

150

CRIMES AND CRIMINAL PROCEDURE 18 § 202

a8 mq}:emed constituted reversible error where
basis for jury's general verdict could not be
perceived with reasonable certainty. US, v,
Head, CAVa1981, 641 F2d 174. -

Despite fact that defendant wan fou
gtum.y of accepting & bribe but was foundnglug;?;
l:laser included offense of accepting & gratui-
:a efendant:'s conviction of engaging in inter-
mte l;:hv:: in aid of racketeering enterprises
et logically nor legally inconsistent
A leg-lo'ml inconsisteney existed, there was
demconsiatency where each verdict was
Evms,nc.:.d%e:;m A o dgam reboaring
denied 576 F.2d 931, certiorari derﬂedreQ};?eaSngE
200, 439 U8, 870, 68 L.Ed.2d 182. ’

156. Sentence

Defendant was properly sentenced

on both
Hobb:u Act and bribery convictions, even though
convib.e ons were based on the same acts, in
absence of evidence of congressionsl intent to
proscribe dual punishment under the two stat-

lrl;. o 8}1‘!78 v. Stephenson, C.A.2 (N.Y.) 1990, 895

Where, in prosecution for soliciti

n .
exchange for promise not to teaﬂfyga'tmt):ily ;r;
:lm mhftgl‘%l;one call made by defendant

proo et frod

did nat « titute single contining vl mor
4 or . i et

3 ing purposes, th
If::m:lnm,’s purpose of maki:g calls, ie., t: l::rl?;
C.!A. tg:Lﬁmony, was constant. U.S. v, Moore,
SACaLIg, 668 F.24 384, certiorari doned 102

.lt. 680, 454 US. 1102, 70 L.Ed.2d 646,

In pr whereln defendant was fc
gtenluty of ov;sking for or receiving thing of ::l::
fonn‘:ie defofﬁcial act performed or to be per-

v , defendant was not shown to be innocent
o,I bribery and thus no abuse of diseretion was
shown }n ianosiﬁun of sentence even if judge

156n. Restitution

General rule, that seized
p oth

contraband shml!d be remmyih ::;lt:::ll
owner at conclusion of eriminal proceedings, did
:;»t qg)!y to money which was voluntarily g.iven

' public officials as gratuity in violation of
criminal statute. U.S. v. Kim, E.D.Va.1990
F.Supp. 1002 78

158, Review

Where distriet court dismissed indj
ca‘;zmm;t forme:: senator for solicitutiond;mn i:f
.sptancea l.edot‘ bribes, on ground that this section
. l’pp ied to the senator would violate speech on:

ebate clause of Conatitution, U.S.C.A. Const,
:?. dxi-'e: 6, cl. 1, Supreme Court had Jurisdiction
of dir t appeal by Government, despite district
Ju gt: (] s.tatement “based on the facts of this
ie:n;,‘ which, in context, referred to facts alleged
by e 9lzndictrmmt. US. v. Brewster, Dist.Col.
e, S.Ct. 2531, 408 U.S. 501, 33 L. Ed.2d

Admission of irrelevant evid
lon ence rej
gefendan.ts ﬂxght was reversible error, 5:’ 'l‘)‘:-i:l)f
of?q; ;:9; l:n'l:hld‘d defer;:ant admitted to willfully
. ribe and in which only remaini -
tion was whe.t.her defendant had heen e:gr:];;:d
into committing offense. U.S. v. Kang, CA. 5
(Tex.) 1991, 934 F.2d 621, '

Although defense counsel int.
/ ! erposed ge
gibg:::ﬂo;l to laggussion of alleged ﬁzﬁsaget:i?!
ony of an agent that government’ h ¢
;v:::rs had admitted to him that he lmdgp;idwaf
' "_k.) defendant in a tax ense, ohjection was
fmzu icient to preserve asserted hearsay clairrll
dorf appeal, .ln absence of plain error, where
c;:d :l::":hm ;o't\ requl:t instructions \;'hich he
‘ ave been given and di
Zl?jea to trial court's charge on subject. d{'} Sm;t
: e o o . iptan, gg.%gis{.lla‘ggsz, 467 F.2d 1161, certiorari
cause he thought defendant could ;:\g:’;)een 587. - O TR B LBt
oo STy B 7 e G e
dant o see;e r:d :;,i appeal in view  trapped into conspiring to bribe a
m(yppot mmmmlje 0 seck re Ru]:: :’f g::{,’,c? ofﬁci!;l, bribery of a government %oﬂ"::il:;m::;
nt to rule 1, eeral R al  conspiring to smuggle marij
pursu. ' . e of Crim v * marijuana into the coun-
Pmcedlggo' dure, this 0 ex.  try would not be consid iewi
s 956,. siex‘-:ig;;ld d;;ged 100 S.Ct. whti;e bes;xch defense wnesr:«':th{;rre?:ﬁzg gi: otl;:
2025, Ed. 3 cou ow. US. v.
i the bl v. Cambre, C.A.Cal.1972, 467

Hed on to e both

Le., aiding ?“?anm I ofrentive offnses,  Where flaw in bribery indictment und

d':;epﬂns a bribe, and the con;p{,-,gcy count, ‘m"g ge'gi(?o!:e; was highly technical guvemre:e::.':
endant was doubly punished in viol sion to prosecute under such Cod

double jeopardy clause when he ation of  than under this section, and ita decisi e rather

y decision to g

on both the subatantiv wes sentenced  peal dismissa) of the original i >

s o Sy o el st Inmedinay sk s et i

sentence, would be v in relation to denial of

any incontive for the governmmert cemgiry o reflect arbitrary, mg“gec:nc?rm;: oo e

Isr multiple punishmenta in the fut’ueree "%2""‘:- pressive hehavior on the part nf":;:? Gol\,re:x

Aﬂ_stin, C.ATenn.1976, 529 F 24 565 . US v, {r]lg‘;ppllns(‘vs ;Binhton, 1972, 463 F.2d 887, i50

had been en-

§ 202, Definitions

(a) For the purpose of secti 205
ons
(Ppectal Gavernment, employee” 203, 206, 207, 208, and 209 of this title the term
AIA
Ug'lwd ée ranch of the Uni{ed taten Government, of any ind
, tates or of the District of . ol any independent agency of the

employed to' perform, with or without compe'ns
R 151
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thirty days during any period of three hundred and sixty-five consecutive days,
temporary duties either on a full-time or intermittent basis, a part-time United States
commissioner, a part-time United States magistrate, or, regardless of the number of
days of appointment, an independent counsel appointed under chapter 40 of title 28 and
any person appointed by that independent counsel under ‘section 594(e) of title 28.
Notwithstanding the next preceding sentence, every person gerving as a part-time local
. representative of a Member of Congress in the Member’s home district or State shall be
classified as a special Government employee. ‘Notwithstanding section 29(c) and (d) of
the Act of August 10, 1956 (70A Stat. 632; 5 U.S.C. 30r{c) and (d)), a Reserve officer of
the Armed Forces, or an officer of the National Guard of the United States, unless
otherwise an officer or employee of the United States, shall be classified as a special
Government employee while on active duty solely for training. A Reserve officer of the
Armed Forces or an officer of the National Guard of the United States who is
ed active duty in excess of one hundred and thirty

voluntarily serving a period of extend

days shall be classified as an officer of the United States within the meaning of section
203 and sections 206 through 209 and 218. A Reserve officer of the Armed Forces or an
officer of the National Guard of the United States who is serving involuntarily shall he
classified as a special Government employee. The terms “officer or employee” and
“gpecial Government employee” as used in sections 203, 205, 207 through 209, and 218,
ahall not include enlisted members of the Armed Forces. :

[See main volumé for text of (B)]

(¢) Except as otherwise provided in such sections, the terms “officer” and “employee”
in sections 203, 205, 207 through 209, and 218 of this title shall not include the l_’resident,

the Vice President, a Member of Congress, or a Federal judge.
(d) The term “Member of Congress” in sections 204 and 207 means—

(1) a United States Senator; and '
(2) a Representative in, or a Delegate or Resident Commissioner to, the House of

Representatives. .
(e) As used in this chapter, the term—
(1) “executive branch” includes each executive agency as defined in title 5, and
any other entity or administrative unit in the executive branch;
(2) “judicial branch” means the Supreme Court of the United States; the United

States courts of appesls; the United States district courts; the Court of Interna-
tional Trade; the United States bankruptcy courts; any court created pursuant to
article 1 of the United States Constitution, including the Court of Military Appeals,
the United States Claims Court, and the United States Tax Court, but not including
a court of a.territory or possession of the United States; the Federal Judicial
Center; and any other agency, office, or entity in the judicial branch; and

(3) “legislative branch” means—

{A) the Congress; and .
(B) the Office of the Architect of the Capitol, the United States Botanic
the Government Printing Office, the

Garden, the General Accounting Office,
Library of Congress, the Office of Technology Assessment, the Congressional
Budget Office, the United States Capitol Police, and any other agency, entity,

office, or commission established in the legislative branch.

(As ;lmemled Pub.L. 100-181, § 3(s), Dec. 15, 1987, 101 Stat. 1306; Pub.L. 101-194, Title IV, § 401,
Nov. 30, 1989, 103 Stat. 1747; Pub.L. 101-280, § 6(a), May 4, 1900, 104 Stat. 158.)

- section 902(b) of Pub.L,

1987 Amendment

Subsec. (a). Pub.L. 100-291 expand
' ) L. led
wdeﬂmdon of “special Government employee"mt:
e an independent counsel appointed under
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note unde:
o um r seeﬂon.l’ﬂ of Title 28, Judiciary and

Ef‘fecﬂve Date of 1990 Amendment
by Pub.L. 101-280 effective on

chapter 40 of title 28 and an

y person appointed
3{ g:]:t 2lré’depemiem counsel under section 534(c)
appolnhnenmc less of the number of days of

Change of Name

United States magistrate a ted
undi
section 631 of Title 28, Judtcimd Judicizl;
Procedure, to be known as United States magis-
trate judge after Dee. 1, 1990, with any refer-
ence to United States magistrate or magistrate

May 4, 1990, see section 1

3 3 1 of Pub.L. 101
;e:o a'lll‘ztln: ; l(l;r;s under section 101 of Appen”(;g;
ployees. » Government Organization and Em.

Effective Date of 1087 Amendment
Amendment by Pub.L. 100-
t .L. 191 effecti
15, 1987, applicable both to independent'::ug::i

proceedings initiated prior to, i
, and still i
on, thnt. date’ as well as to hdependent%'l‘;::g

in Mtle 28, in any other Federal statut,
deemed a reference to United States magi;t:rt:
,:eeudge “&ppolnsgd ?r;:iuer section 631 of Title 28
on 521 of Pub.L. 101-850 :
note under section 631 of Title 28.' et out an a

References to United States

Claim
deemed to refer to United States Court!och‘o::crlf
eral Claima and references to Claima Court
deemed to refer to Court of Federal Claims, see
102-572, set out as a

pr lings initiated and independent cou
:gp;‘:ated on and after that date, see sectio: s5"3'1s
e 28, Judiciary and Judicial Procedure,

Legisiative History :

For legislative history and
purpose of
:;03;9" see 1987 U.S. Code Cong. andPXg':,"
News, p. 2150, See, also, Pub.L. 101-194, 1989
10.l~g%del gg%n%j ;nd Adm.News, p. 1225; E"ub.L,
Y3 \ -8. Code Cong. and Adm. News,

FEDERAL PRACTICE AND PROCEDURE

Elements of offense to be alleged
. direct]
with certainty, see erg'ht: Criminal 24 ;yla;:

CODE OF FEDERAL REGULATIONS

Officers and employees of 1.8., claims again
- 8, c at
and matters affecting governmenta! activities

Practice of special ernm
permitted, see 14 gng :-!01)@1’;t employee

Temporary disqualification of f
ormer Board
x::;emdmd :mployees in matters :':»r-
under their respo:
PR 2o er nsibility, see 14

LAW REVIEW COMMENTARIES

And gifts and travel for all—,
planstion of the Ethies R;}o:;mmx:ty e:;
1980-—The move toward greater parity. June
E. Edmondson, 37 Fed.B.News & J. 402 (1990).

Mandatory summary ju

ty trial in federal
court: Foundationally 1
LRev. 261 (1989, ~ o 1® Fepperdine

ﬁn]Prtuposed standards of conduct for presiden-

q“&era;;iti;:d ;o;km Phillip J. Harter Es-

1989)? -B.News & J. 130 (March/Apri)
Section 206's restriction o

sentation by federal nttome;s?mc::‘r’:luynmg'l.e-

fant, 37 Fed.B.News & J. 407 (1990), ©

NOTES OF DECISIONS

Special government employees 1

1. RSpeelnl government employees
eserve officer who is in fact servin
than 130 days is not entitled to confliet o%i:'?t:r:

t
AISTORICAL AND STATUTORY NOTES polnt n the interim. U.S.v. Bard, D.D.C.I061,
1990 Amendment s s“b';)“(-zx A (eX3NA. ted m}‘ :0&—280. So long as B;)ard f 1 bers,
Subsee. (). PubL. 101-280, § 5(aX1), added B(a) ), substituted pi ons relating to inted under sect] of Ing members, ap-
\ the C f isions relating to Memb b on 183 of Title 29,
e Congress for p appointed for terms of not mm:. tharl;a?gra:yr:

of Congress and any officers cr»em;loyees of the
Senate or of the House of Representatives.

Subsec.  (eX8XB). . PublL.

provisions relating to section 218 of this title and
struck out provisions referring to definitions of
aofficers” and “employees” found in sections
2104 and 2106, respectively, of Title 5, Govern-
ment Organization and Employees.

Subsee. (d). Pub.L. 101-280, § 5(a)(2), substi-
tuted “means” for “shall include”.

Subsec. (eX1). Pub.L. 101-280, § 5aX3X1),
aubstituted “includes esch” for “means any".  subsecs. () to (e).
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officer or employee”.
1989 Amendment

101-280,
§ B5(a)(3X2)(B), substituted “the Office” for “an

Subsecs. (¢) to (e). Pub.L. 101-194 added

snd, whenever reappointed, would serve in total
no more than 130 days in any iod of 365
coneecutive days, they would qualify as special

§ 203. Compensation to
affecting the Government

Members of Congress, officers,

Government employees under this secti
:I;gptl’eemenmﬂqn of their compe:saﬁononv'vumg
e prohibited by seetion 209 of this title
(Counsel-Inf.0p.) 2 Op.0.L.C. 264 '

Where an informal President ! advi

¢ ntial
d;pwonnedrk of;oms;mlususl role in mnﬁe‘dc:li::rv:n!::
a issue by ealling and chairi
:m m;mber of meetings that weregnttencdex:ngf
tlu'sp :{ﬁ: :; ;moumus agencies, (;n relationship to
i ming congiderable i-
ilglﬂ:yifm- coordinating the ldminiamﬁoﬁzzrtﬁ-
es in that area, he is engaging in a govern-
:I;nt:,!o{!’xﬁctl:n d::;en he performa these duties
ignated as a special -
ﬁ"ﬁ:ﬁ, :!nployee for purposes of the Fedesrm-
s -interest laws in connection with the work.
(Counsel-Inf. Op.) 1 0p.0.L.C. 20.

and others in matters

(a) Wh i i
oever, otherwise than as provided by law for the proper discharge of official
1563

duties, directly or indirectly—
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Note 4 -

rosponsibiliies where he does not intend to  ing in any ense in which the Distriet of Columbia (C) which involved a specific party or specific parties at the time of such

participate in the ltigation on behalf of the
United States or to act as agent or attorney on
behalf of the corporation and the action is not
being  handled by his  deprrtmental  section.
1977 (Counsel-Inf. Op.) 1 0p.0.L.C. 7.

5. Contracis

Generally, carriers' earnings in excess of au-
thorized rate of return are not subject to refund
orders by Federal G ications C insi
(FCC), but rates carrier charges in future may
be lowered if there is history of consistent over-
earnings. Ohio Bell Télephone Co. v. F.C.C.
C.AS 1991, 949 F.24 R6d.

9. Assistance of counsel

In this section forhidding federal employee
from representing anyone before agency or
court, exclusion permitting one to act without
compensation as agent or attorney for any per-
aon who s suhject of disciplinary, loynity or
other personnel administration proceedings in

P i

is a party or has a direct and substantial inter-
est. - 1980 (Counsel-Inf.0p.) 4B Op.0.L.C. 800.

An employee in the office of & United States
Attorney may appear on behalf of his daughter
in an Internal Revenue Service office audit of
her tax return. 1977 (Counsel-Inf. Op.) 1 Op.

0.L.C. 148.

1. Pr tor and defender ‘exchange pro-
grams
This section is not a bar to having one or
more Assistant ‘United States Attorneys and
assistant Federal Public Defenders temporarily
exchange duties. ' 1977 {Counsel-Inf. Op.) 1 Op.
0.L.C. 110.

12. Agency personnel exchanges

The detafling of Environmental Protection
Agency employees to important positions in
atate agencies, the duties of which may require
them to represent the state before the Environ-

tal Protection Agency, is integral to the

connection with those proceedings is apy

only in “administration proceedings” and not in
proceedings before courts. Bachman v. Pert-
schuk, D.C.D.C.1977, 437 F.Supp. 973.

Petitioner heing investigated by Army to de-
termine his suitability for retention in Army
ROTC program and whether he should be or-
dered to active duty was not entitled to legally
qualified counsel; in any event, petitioner know-
ingly and voluntarily waived any right that he
had, if any such right existed, to legally quatified
counsel. Secarth v. Gernei, D.C.Tex 1974, 382
F Supp. 876, affirmed 510 F.24 1363.

This section does not prohibit government
attorneys from representing federsl employees
in personnel administration proceedings in court
as well as before agencies, so long as the repre-
sentation does not conflict with the attorney's
official duties. 1982 (Counsel-Inf.0p.) 6 O.L.C.
461. ’

10. Representation of relatives

Attorneys employed by the federal govern-
ment are barred by this section from participat-

substantive environmental programs which the
Agency administers, and is not prohibited by
this section or section 208 of this title. 1980
(Counsel-Inf.Op.) 4B Op.0.L.C. 498.

13. Union activities

The representational bar of this section ap-
plies to union organizing activities of a federal
employee in which he acts as “agent or attor-
ney” for other federsl employees before their
agency. 1981 (Counsel-Inf.0Op.} 5 Op.0.L.C. 194.

14, Class actions

This sertion does not bar Assistant. United
States Attorneys from participating as plaintiffs
in a class action suit challenging the authority of
the Office of Personnel Management to reduce
the cost of living allowance paid to all federal
employees in Alaska, though they may not ac-
cept any compensation for assisting in prosecut-
ing the claims of the class or act as agents or
attorneys for the class. 1981 (Counsel-Inf.0p.) &
0p.O.LC. . ’

§ 207. Restrictions on former officers, employees, and elected officials of the
executive and legislative branches

(a) Restrictions on all officers and employees of the executive branch and

certain other agencies.—

(1) Permanent restrictions on representation oh particular matters.—Any
person who is an officer or employee (including any special Government employee)
of the executive branch of the United States (including any independent sgency of

the United States), or of the District of Colnmbta, and who, after the termination of
his or her service or employment with the United States or the District of

participation,
ghall be punished as provided in section 216 of this title.

. {2) Two-year restrictions concernin
g particular matters unde -
mm:l:&l‘;yz—y}::{s ggx::r;h suttgect: to the restrictions contained in :)aragraomﬂ;:\ l(P:)
| who, e termination of his or her service or i
the United States or the District of Columbi i o it ot with
knowingly makes, with th
influence, any communieation to or o 4 o e
S ppearance before any officer or )|
any department, agency, court, or court-martial of the United States orecl!?g lg}i,:;'ig:

of Columbis, on behalf of any other person (e i :
of Columbia), in connection with = ;;’:rticulgr xfnesttt:tf—- United States or the District

(A) in which the United istri ia i
a direct and substanﬁr:l intgrt:ntmf or the District of Columbia is a party or has

(B) which such person knows or reason
v ably should know
pend'ingtl “;:;;dhiff olr her obfggal r&sponsibility as such officer ‘;:Be;c;;:):lg
within ; year ore the termination of hi i
employment with the United States or the District of Col?m?;ia!.lfngemce o

« : . .
pend:nzmm involved a specific party or specific parties at the time it was so

shall be punished as provided in section 216 of this title.

(3) Clarification of restrictions.— jeti ined i
and (2) shall apply. rictions.—The restrictions contained in paragraphs (1)

(A) in the case of an officer or em i

: ployee of the exeenti

Upnl:d States (including any independent agency), only weith ,Zﬁpgg';f,hc;’,f,,f,'ﬁ

nications to or appearances bgfore any officer or employee of any department,

mg.(gm or c%mt;;f th:!! Ur;ited States on behalf of any other
, and only with res to a m i

the United States is a party or has a direct and mtantial ?mg:t;w}::g

(B) in the case of an officer or empl
ployee of the District of Col
;“ithl respeﬁt to dc:mmurdcations to or appearances before a:ym:fl;ii:é: ntg"
o m :n mo¥h partment, agency, or court of the District of Columbia on
y otner person (except the District of Columbia), and only with

to tter
m& ta: t'il:ll 1 in which the District of Columbia is a party or has a direct

(b) One-year resirictions on aiding or advising.—

(1) In general.—, person who is a former offic
er or employee of th
branch of the United States (including any independent agel:\c;') and isesi’;:ejce::h;

the restrictions contained in subsection (a)(1), o perso!
i , Or an n who is
or employee of the legislative branch or a torm};r Meml‘:eroof %mofﬁ;he:

* personally and substantially participated in any ongoing trade or treaty negotiation

on behalf of the United States within the 1
-year period preceding th i
m l;zr i:?or:'inc:uz; mploment wicthh tht:] United Statgs ferminag te: t:ﬁ gvl]li:, :fg
concerning such trade or treaty negotiati l,ﬂ h
from disclosure under section 662 of title 5, B 50 destgnated Ty oy
, Which ia eo designated b
m;:: ;em;;rsmcyh and tvl:hi%h the person knew ;‘: ashwwyh;t\tz
8 not, on the basis of that information, knowi
represent, aid, or advise any other person (except the Uni gy
such ongoing trade or treaty negotiation for a Teriof of } o Smmerm} his or hee
period of 1 i
w‘w bzr employment with the United States terminates. An};'e;:.rson w)l:fv‘i:la'::::
subsection shall be punished a8 provided in section 216 of this title.

(2) Definition.—~For purposes of thin paragraph—

Columbia, knowingly makes, with the intent to influence, any communication to or -

appearance before any officer or employee of any department, agency, court, or

court-martial of the United States or the District of Columbia, on behalf of any

other person (except the United States or the District of Columbia) in connection
with a particular matter— ‘ ) .

(A) in which the United States or the District of Columbia is a party or has

a direct and snbstantial interest, ©

(B) in which the person participated personally and substantially aa such | jndependent mncie:t_ﬁn'u on certain senlor personnel of the executive branch and

officer or employee, and
162 163

(A) the term “trade negotiation” means negotia i Presi
tions which i
;l;,»:);n:}n& mwerzake to ent:zlr glot:\ a trade agreement pn:sutahn.: to seci;::
Trade an petitiveness Act of 1
include any actiof taken before that determination is m:de;gsasr;dmd does. not

(B) the term “treaty” means an international agreem,
t
President that requires the advice and consent of the Sena:: made by the
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(1) Reatrictions.—In addition to the restrictiona set forth in subsections (0) and
{h), any person who is an officer or employee {including any special Government
employee) of the executive branch of the United States (including sn independent
agency), who is referred to in paragraph (2), and who, within 1 year after the
termination of his or her service or employment as such officer or employee,
knowingly makes, with the intent to influence, any communication to or appearance
before any officer or employee of the department or agency in which such person
served within 1 year before such termination, on hehalf of any other person (except
the United States), in connection with any matter on which such person seeks
official action by any officer or employee of such department or agency, shall be
punished as provided in section 216 of this title.

(2) Persons to whom restrictions apply—(A) Paragraph (1) shall apply to a
person (other than a person subject to the restrictions of subsection (d))—

(1) employed at a rate of pay specified in or fixed according to subchapter IT
of chapter 53 of title b, : ]

(if) employed in a position which is not referred to in clause (i) and for which
the hasic rate of pay, exclusive of any locality-based pay adjustment under
section 5302 of title 6 (or any comparable adjustment pursuant to interim
authority of the President), is equal to or greater than the rate of basic pay
payable for level V of the Executive Schedule; i

(i) appointed by the President to a position under section 106(a)(2)(B) of
title 3 or by the Vice President to a position under section 106(a)(1)(B) of title
3, or .

(iv) employed in a position which is held by an active duty commissioned
officer of the uniformed services who is serving in a grade or rank for which

* the pay grade (as specified in section 201 of title 37) is pay grade O-7 or above.

(B) Paragraph (1) shall not apply to a special Government employee who serves
less than 60 days in the 1-year period before his or her service or employment as
such employee terminates. ) _ )

(C) At the request of a department or agency, the Director of the Office of

Government Ethics may waive the restrictions contained in paragraph (1) with

reapect to any position, or category of ponitions, referred to in clause (ii) or (iv) of
subparagraph (A), in such department or agency if the Director determines that—
(1) the imposition of the restrictions with respect to such position or posi-
tions would create an undue hardship on the department or agency in obtaining
qualified personnel to fill such position or positions, and . ’
(i) granting the waiver would not create the potential for use of undue
influence or unfair advantage.

(d) Restrictions on very senior personnel of the executive branch and indepen-

dent agencies.—

(1) Restrictions.—In addition to the restrictions set forth in subsections (a) and
{b), any person who—

(A) serves in the position of Vice President of the United States, .

(B) is employed in a position in the executive branch of the United States
(including any independent agency) at a rate of pay payable for level I of the
Executive Schedule or employed in a position in the Executive Office of the
President st a rate of pay payable for level II of the Executive Schedule, or

(C) is appointed by the President to a position under section 106(aX2)(A) of
title 3 or by the Vice President to a position under section 106(a)(1)A) of title

h

and who, within 1 year after the termination of that person’s service in that position,
knowingly makes, with the intent to influence, any communication to or appearance
before any person described in paragraph (2), on behalf of any other person (except
the United States), in connection with any matter on which such person seeks
official action by any officer or employee of the executive branch of the United
States, shall be punished as provided in section 216 of this title.

(2) Persons who may not be contacted—The persons referred to in paragraph
(1) with respect to sppearances or communications by a person in a position
described in subparagraph (A), (B), or (C) of paragraph (1) are—
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(A) any officer or employee of any dej i
C ) 3 partment or agen i
person served in such position within a period of 1 yeargbefco{el:u:l:“;z:':::‘h
service or employment with the United States Government terminated an:

(B) any person appointed to a position in th
) ; ; P 5 e executi ich i
listed in sections 5312, 6313, 5314, 5315, or 5316 of ‘:?tle 5t'Vt' branch which is

(e¢) Restrictions
legialatie toiore :n members of Congress and officers and employees of the

(1) Members of congress and elected officers.—(A i
M‘en?ber of Cqngress or an elected officer of either Hous)etrf‘yoopﬁgzzs vg:g :\?h:
}vnﬁhm 1 year Gfter thgt person leaves office, knowingly makes, with the intent t(;
;n uence, any communication to or appearance before any of the persons deacribed
in subpata_g‘rapl'\ (B) or (C), on behalf of any other person (except the Unfted State
in connection vnt’h any matter on which such former Member of Congress or electe?
officer seeks action by 8 Member, officer, or employee of either House of Congress,

in his or h i i i
e or her official capacity, shall be punished as provided in section 216 of this

(B) The persons referred to in sub
he g paragraph (A) with respect t:
communications by a former Member of Congress are angeiieg\;gf e?)rfgrclsis ::

employee of either H i
el %l' o Congres:“se of Congress, and any employee of any other legistative

(C) The persons referred to in sub i

D paragraph (A) with respect
communications by a former elected officer are any Member, l:)eff‘ic;g ::);;p:;r alx!;cis m;'
the House of Congress in which the elected officer served, ’ plyee o

(21) Pem;nal staff.—(A) Any person who is an employee of a Senator or an
ﬂoaee of a 'Member of the Flouse of Representatives and who, within 1 year
e ; L e termination pf that employment, knowingly makes, with the intent .to
in e;) ce, any communication to or appearance before any of the persons deseribed
cons: ec;:;’r:g;la&h (B), on tbt:half o:v:;n{‘ other person (except the United States) in

any matter on ch such former emplo; ks acti
Member, officer, or employee of either House of s, in his o hor offaia)
s s " Congress, in hi i
caf;cit'glr‘.h shall be panished as provided in section 216 g{ihis t;itle.s o her offcil
) The persons referred to in subparagraph (A) with
n . » ms m
communications by a person who is a former employee are ghe:tfollx&egzm ees o

(i) the Senator or Memher of the Hou i
person was am smtoseeoer ouse of Representatives for whom that

i
tiv(esn any employee of that Senator or Member of the Houne of Representa-

(3) Committee staff.—Any person who i3 a
2 n employee of a
Congr;ss and who, within 1 year after the termination olf) t}{at pemon’sczrzlzlli;;e:xe:tf
&!‘;:l;g o:o:;‘)ml: knmngly makes, with the intent to influence, any communica-
ce before any person who is 8 Member or an )|
committee or who was & Member of the committee b e
the year immediately pri
the termination of such person's em e corm on behulf of sy
ployment by the committee, on bel

zltlt;rfopemmern e(;’;;iggteethsie ll{:ﬂ;egi Stalt;ea) ir;d connection with any matte:la(l;i o‘fnﬂ

r on hy a Member, officer, or emp} f ei
House of Con; , in his or her offici i . A
Hosae of C ol‘mthis ! er official capacity, shall be punished as provided in

(4) Leadership staff—(A) Any person who is an e
8 mployee th
staff t(;f at;l; ‘}:'x::s:i (;;‘ iRelpresenut:‘ive» or an employee on tl!,ne ¥ead:|"‘shi; slt:’;'?i?t!ﬁz
Senal X N 1 year after the termination of that person’ )
such staff, knowingly makes, with the intent to influe Y ramiestion to o
3 nee, an; j

:gpemnce before any of the persons described in subpmgray c:l:n:g‘;.mo?:tl')oe%;ﬁ ?);'
sughmfo person {except the Unﬂt'ed States) in connection with any matter on which

rmer employee seeks action by a Member, officer, or employee of either

House of Con, , in i i i i
e of C ofgurfi:stitle. 8 or her official capacity, shall be punished as provided in

(B) The persons referred to in subparagraph (A) wi
communications by a former employeg are thl:e ft(ﬂlf)ywix:g:mpm 0 appearances or
(1) in the case of a former employee on the leadershi
p staff of the H
Representatives, those persons are any Member of the leadership of theogls:u:g
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of Representatives and any employee on the leadership staff of the House of
Representatives; and

(ii) in the case of a former employee on the leadership staff of the Senate,
those persons are any Member of the leadership of the Senate and any
employee on the leadership staff of the Senate. :

(5) Other legislative offices.——(A) Any person who is an employee of any other
legislative office of the Congress and who, within 1 year after the termination of
that persons's employment in such office, knowingly makes, with the intent to
influence, any communication to or appearance before any of the persons described
in subparagraph (B), on behalf of any other person (except the United States) in
connection with any matter on which such former employee seeks action by any
officer or employee of such office, in his or her official capacity, shall be punished as
provided in section 216 of this title. ’

(B) The persons referred to in subparagraph {A) with respect to appearances or
communications by a former employee are the employees and officers of the former
legislative office of the Congress of the former employee. )

(6) Limitation on restrictions.—(A) The restrictions contained in paragrapha
@), (3), and (4) apply ouly to acts by a former employee who, for at least 60 days, in
the aggregate, during the 1-year period before that former employee's service as
such employee terminated, was paid a rate of basic pay equal to or greater than an
amount which is 75 percent of the basic rate of pay payable for a Member of the
House of Congress in which such employee was employed.

(B) The restrictions contained in paragraph (5) apply only to acts by a former
employee who, for at least 60 days, in the aggregate, during the 1-year period
bhefore that former employee’s service as such employee terminated, was employed
in a position for which the rate of basic pay, exclusive of any locality-based pay
adjustment under section 5302 of title 6 (or any comparable adjustment pursuant to
interim authority of the President), is equal to or greater than the basic rate of pay
payable for level V of the Executive Schedule. ) :

() Definitions.—As used in this subsection—

(A) the term “committee of Congress” includes standing committees, joint
committees, and select committees;

(B) a person is an employee of a House of Congress if that person is an
employee of the Senate or an employee of the House of Representatives;

{C) the term “employee of the House of Representatives” means an employ-
ee of a Member of the House of Representatives, an employee of a committee
of the House of Representatives, an employee of a joint committee of the
Congress whose pay is disbursed by the Clerk of the House of Representatives,
and an employee on the leadership staff of the House of Representatives;

(D) the term “employee of the Senate” means an employee of a Senator, an
employee of a committee of the Senate, an employee of a joint committee of the
Congress whose pay is disbursed by the Secretary of the Senate, an an
employee on the leadership staff of the Senate;

(E) a person is an employee of a Member of the House of Representatives if

that person is an employee of a Member of the House of Representatives under

the clerk hire allowance; } _ _

(F) a person is an employee of a Senator if that person is an employee in a
position in the office of a Senator; . :

(G) the term “employee of any other legislative office of the Congress”
means an officer or employee of the Architect of the Capitol, the United States
Botanic Garden, the General Accounting Office, the Government Printing
Office, the Library of Congress, the Office of Technology Assessment, the
Congressional Budget Office, the Copyright Royalty Tribunal, the United
States Capitol Police, and any other agency, entity, or office in the legislative
branch not covered by paragraph (1), (2), 3), or (4) of this subsection;

(H) the term “employee on the leadership staff of the House of Representa-
tives” means an employee of the office of a Member of the leadership of the

House of Representatives described in subparagraph (L), and any elected

minority employee of the House of Representatives;
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Note 151
turea and hrihes made with eriminal intent that confusing by reason of distinguishing between
the benefit be received by the official as a quid  “legal” and “lllegal” entrapment. U.S. v. Dob-
pro quo for some -official act. U.S. v. Head, son, C.A.Tex.1980, 609 F.2d 840, certiorari de-
C.AVa.1981, 641 F.2d 174. nied 100 S.Ct. 2926, 446 U.S. 955, 64 L.Ed.2d
In prosecution for accepting bribe, trinl 813. - :
court's inatructions, taken as whole, correctly In view of disclosures that internal revenue
and clearly charged jury that, in case before service agent insisted on meeting personally
them, requisite corrupt intent consisted of de-  with aceused in connection with audit despite
fendant’s knowing acceptance of money for fi-  accused's efforts to make available all necessary
nancial gain, in return for violation of his official  finaneial papers through his accountant, and in
duty, with specific intent to violate law. U.S.v. view of fact that accused and accountant both
Strand, C.A.-Wash.1978, 574 F.2d 993. testified that agent repeatedly told accused he
In order to properly deny instruction on had problems with certain claimed expenses and
charge of giving a gratuity to a public officia] deductions and asked sccused what sccused

when defendant is charged with bribery, tria]l Wanted agent to do about the problems, denial of
d’s req; to submit entrapment defense

court must be able to say that a jury finding of .

no specific intent would be irrational. U.S. v. *.N..EJ. on Suﬂenﬂo n:nasmn.ova.muuo Qo.“.c gratu-
, C.A.Nev.19717, 547 F.2d 496. us payment for an official ‘Was neous.

Crutchfield, C.A.Nev. U.S. v. Cohen, C.A.N.Y.1970, 431 F.2d 830,

152. —— Entrapment Where most defendant who was charged with
Bribery defendant, a government, contractor, payment of a-bribe or gratuity to internal reve-
was not entitled to entrapment instruction nue agents could testify to was that an agent
where evidence indicated that he had been Pay-  suggested a general financial need several days
ing bribes to government inspector overseeing  hefore $50 was given to the agent, and ‘where
his work for several months before another in- there was no evidence given sufficient to war-
spector, who was working undercover, began rnt g jury finding that the agent induced or
receiving bribes. U.S. v. Lee, C.A.9 (Cal.) 1988, initiated the crime, refusal to charge as to en-
846 F.2d 531. trapment was proper. U.S. v. Barash, CAN.Y.
Where border patrolman told defendant that 1969, 412 F.2d 26, certiorari denied 90 S.Ct. 86,
bribing him was illegal, and defendant stated 396 U.S. 832, 24 L Ed.2d 82.
that she knew her actions were unlawful, defen-
dant was not entitled to jury instructions re- 153. . —— Coercion of jury ) :
garding entrapment by estoppel. U.S. v. Haieh Supplemental instruction in bribery prosecu-
Hui Mei Chen, C.AAriz1985, 764 F.2d 817, - tion that “you have an obligation to attempt to
2 verdict” and “to see if you eannot

certiorari denfed 106 S8.Ct. 2684, 471 U.S. 1139, agree on
86 L.Ed.2d 701. agree without giving up what you believe to be a

In prosecution of United States senator and  verdict based on the evidence” and not to “arbi-
!.os.wn on bribery and related charges arising  trarily and capriciously give up what [you feel)
out of Abseam undercover operation, district {0 be a proper verdict based on the evidence for
court did not err in instructing jury that they the sake of unanimity represented proper at-
were not to be concerned with legality or propri-  tempt to avoid necessity for retrial and was not
ety of Abseam investigation where district court ~ coercive, even if judge knew that jurors were

ly instructed jury that their function was  SPHt 11 to 1 in favor of convietion when instruc-
fo.decide. each detoryants peodiomin e ton wan given. U5, . Jemapeion when instruc

commit crimes charged and to consider Abseam 471 F.2d 1310, certiorari denied 98 S.Ct. 1909,

tactics only as they related to defense of entrap- 411 U.S. 935, 36 L.Ed.2d 395. )
ment. U.S. v. Williams, C.A.N.Y.1983, 705 F.2d 184. Deliberati T
603, certiorari denied 104 S.Ct. 524, 525, 464 a”.. Delibe m..:eﬂhwez“”ma internal Revemue
U.8. 1007, 78 L.Ed.2d 708. . Se 1133 __nnNmmus_.o during criminal tax investigation,
In bribery prosecution in which person im- trial judge did not err in replaying at jury’s
planting illegal purpose in defendant’s mind was request all three tape recordings containing de-
“ignorant pawn of the government,” trial court, o incriminating conversations, even
which instructed jury that inducement to com- though jury requested that only two of those
mit a crime from a private citizen cannot be tapes be replayed, in view of fact that subject
deemed sufficient to support a claim of entrap-  poster of tape which jury had not requested was
ment unless that private citizen was an .._—wm.a.. closely related to that of the other two tapes and
of a government oaamw. committed reversible thus, jury could not have thought that additiona!
error in failing to explain the appropriate rules playing of that tape indicated any prejudice by
of agency. US.v. Anderton, CATex.1980, 629 juqoc® U5y, Gentile, CAN.Y 1905, 535 v.o)
F.2d 1044. 252, certiorari denied 96 S.Ct. 1493, 426 U.S.
In view of want of any evidence whatever 408, 47 1, Ed.2d 753, . : )
tending to show government inducement or de- 155. Verdict

fendant’s lack of predisposition to it of- )
fense charged, and in view of lack of any evi- Where, with regard to two of the three ob-
dence of government involvement when defen- Jects of the conspiracy, indictment rested in

large part on acts occurring without limitations

dant first sought out official of company which .
he had investigated, evidence was insufficient period, defendant was entitled to an instruction

cven to raise issue of entrapment to solicit value
- for work performed as public official, and thus
giving instruction on entrapment was not re-
versible error even though it was assertedly

within limitations period before it eould find him
guilty of piracy to achieve illegal objeet
and trial court’s failure to. give such instruction
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- convieted of r..zwm.u.. but, _.. any event, defen-

requiring jury to find an overt act committed.
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