
Attorney Client Privileged Communication 

MEMORANDUM 

To: Chairman Dixon 
From: Mary Ann Hook, General Counsel 
Re: Special Government Employee 
Date: October 13, 1994 

October 17 additions in bold on page 2. 

A special government employee, SGE, is one who is retained, designated, appointed or 
employed either with or without compensation, to perform temporary duties for not to exceed 
130 days out of any period of 365 consecutive days.' 

You were designated as a special government employee. Even if you exceed the 130 day mark 
in a 365 day period you will nevertheless continue to be considered a special government 
employee for the remainder of that 365 pried.' A new estimate (regarding designation as a 
special government employee) should be made at the expiration of each 365 day period 
thereafter. 

Other facts about SGEs: 
1- All days you work count toward the 130 day limit. Payment is immaterial for calculation of 
the 130 day period. 

2- Any part of a day worked should be counted as a full day for the purposes of counting days, 
including weekends or holidays. 

3- The 365 day period begins on your first day worked. 

4- After 60 days worked, your SF278 is available for public inspection at its request. 

1 Title 18 U .S .C . section 202 (a). 

2 visorv 1 e-oranda and Fo& &mons of h e  Unitd . . Office of Government Ethics, Ihe Infonnal Ad 
States 1979-1988, 84 x 4, pages 45 14%. 

. . Office of Government Ethics, The and Me- of the United 
e of Gov- 1979- 1988-84 x 4, pages 451 -452. Federal Personnel Manual, 735-C-02. 
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5- If the agency believes that the employee will work more than 130 days, he should be 
classified as a full-time employee and not a SGE. In the past, Commissioners have received 
the SGE classification. This classification permits the employee to maintain full-time outside 
employment and is less restrictive in regards to the employee's ability to work on matters 
before the government. 

6- As long as you are performing official government business, and the appropriate travel 
orders are completed by the Commission's Administration Department, you will receive travel 
cost reimbursement for travel and expenses. Exceeding your 130 appointment designation will 
not affect reimbursement. 

7. You can aggregate your pay and bill for an eight hour period. For example, you work 
3 hours on Friday and 5 hours on Saturday. You can bill the Commission for one day 
(Friday) worked and report two days (Friday and Saturday) for 130 designation. 

Another recommendation is to try and restrict return of telephone calls, media etc. one 
day a week until 1995. 

If you do not @form the Commission otherwise, we will assume your billable hours 
constitute your total work period for 130 reporting and for billing purposes. 

Federal Personnel Manual, Chapter 735, Appendix C at 2. 

Department of Justice Opinion, Memorandum Oplnron for the Cowe l  to the Presid- . . 
August 1979, page 323. 

Office of Government Ethics, The Informal Advisory L y  
ted S S  1979-1988. Opinions 

81 x 24 and 84 x 4. 

Telephone confirmation with the Office of Government Ethics, Oct. 14, 1994, Stewart 
Rick and Kent Wayland. 
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A special government employee, SGE, is one who is retained, designated, appointed or 
employed either with or without compensation, to perform temporary duties for not to exceed 
130 days out of any period of 365 consecutive days.' 

You were designated as a special government employee. Even if you exceed the 130 day mark 
in a 365 day period you will nevertheless continue to be considered a special government 
employee for the remainder of that 365 period.2 A new estimate (regarding designation as a 
special government employee) should be made at the expiration of each 365 day period 
thereafter. 

Other facts about SGEs: 

1- All days you work count toward the 130 day limit. Payment is immaterial for calculation of 
the 130 day period. 

2- Any part of a day worked should be counted as a full day for the purposes of counting days, 
including weekends or holidays.4 

3- The 365 day period begins on your first day worked. 

4- After 60 days worked, your SF278 is available for public inspection at its request. 

I Title 18 U . S . C . section 202 (a). 

2 F . . Office of Government Ethics, The I m a l  A d v i s o r y L e t t e r s a n d  of the United 
States 1979-1988, 84 x 4, pages 451452. 

Office of Government Ethics, . . of h e  U a  
States Office of G o v e r n m e n t .  1979-1988. 84 x 4, pages 451452. Federal Personnel Manual, 735-C42. 
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5- If the agency believes that the employee will work more than 130 days, he should be 
classified as a full-time employee and not a SGE. In the past, Commissioners have received 
the SGE classification. This classification permits the employee to maintain full-time outside 
employment and is less restrictive in regards to the employee's ability to work on matters 
before the government. 

6- As long as you are performing official government business, and the appropriate travel 
orders are completed by the Commission's Administration Department, you will receive travel 
cost reimbursement for travel and expenses. Exceeding your 130 appointment designation will 
not affect reimbursement. 

7. You can aggregate your pay and bill for an eight hour period. For example, you work 
3 hours on Friday and 5 hours on Saturday. You can bill the Commission for one day 
(Friday) worked and report two days (Friday and Saturday) for 130 designation. 

Another recommendation is to try and restrict return of telephone calls, media etc. one 
day a week until 1995. 

If you do not inform the Commission otherwise, we will assume your billable hours 
constitute your total work period for 130 reporting and for billing purposes. 

Sources of Information 

Federal Personnel Manual, Chapter 735, Appendix C at 2. 

Office of Government Ethics, ' r h e ~ r a n d a  and 
Formal O ~ i m s  of the Un 

. . ited SWes Office of Government Ethics. 1979-1988. Opinions 
81 x 24 and 84 x 4. 

Telephone confirmation with the Office of Government Ethics, Oct. 14, 1994, Stewart 
Rick and Kent Wayland. 
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specific party or parties (1) in which he, at  any time, 
participated personally and substantially while in 
Government or (2) which is pending in the Department in 
which he is senring. Moreover, the latter prohibition applies 
only to a special Government employee who has served in 
the Department for more than 60 of the preceding 365 
days. You have not served in the Department of Justice 
during the last year. Therefore, the prohibition against your 
acting as agent or attorney in matters pending in the 
Department of Justice and receiving compensation for 
services rendered before a Federal Department in relation to 
such matters will not go into effect until you have actually 
performed services as Independent Counsel on all or part of 
60 of the next 365 days. Until that time, you could 
personally represent clients in matters pending before the 
Justice Department, and you could share in your law firm's 
fees for its services performed in matters before the 
Department. 

If you should perform duties as Independent Counsel on 
all or part of 60 days, however, you would be barred from 
personally representing a client in a matter "pending in" the 
Justice Department, and your firm would have to take 
measures to ensure that any compensation you might 
continue to receive from the firm was not attributable to 
services the firm performed in relation to matters pending 
in the Justice Department and was not compensation for any 
advice or assistance you might render to your partners or 
associates who were prosecuting claims pending in the 
Department. 

A case or other matter is not regarded as pending in the 
Department for purposes of these restrictions if it is within 
the jurisdiction of a court. Thus, if an information or 
indictment has been filed in a criminal case or a complaint 
has been filed in a civil case, the matter is no longer 
pending in the Justice Department. Even aRer expiration 
of the 60-day period mentioned above, then, you could 
personally represent a client in court or before the 
Department in such criminal cases, and your partnership 
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draw could include fees for these cases. The prohibitions 
mentioned above would only apply to a grand jury or other 
investigations or discuseions with the Juatice Department 
prior to the filing of an information or indictment in a 
criminal case and to administrative and civil matters 
pending in the Department prior to the filing of a law suit. 

Please feel free to contact me if you wish to  further 
discuss these matters. 

Sincerely, 

David H. Martin 
Director 
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f firm in negotiations-on a contract matt'er befor;! [a] 
Department [not related in any way to your agency] 
(hereinafter "the Department"). 

We will first review the three conflict statutes which 
bear on your situation. Chapter 11 of Title 18 of the United 
States Code contains criminal restraints which you as a 
Federal official must be aware of in your private business 
dealing in matters in which the United States Government 
has a direct and substantial interest. More specifically, 

, 18 U.S.C. Q 203 is essentially a prohibition against an officer 
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or employee of the executive branch receiving compensation 
from a private source for working on a particular matter in 
which the Government has an interest and which is pending 
before any Department or agency.' 

18 U.S.C. Q 205 is similar to section 203 and overlaps it 
in some respects. Section 205 prohibits an officer or 
employee of the executive branch fiom acting as agent or 
attorney for anyone with or without compensation before any 
Department or agency in any particular matter in which the 
United States is a party or has a direct and substantial 
interest.l Included in "particular matters" are applications 

'18 U.S.C. 5 203 states: 

(a) Whoever, otherwise than aa provided by law for the 
proper discharge of omcial dutiea, directly or indirectly 
receives or agrees to receive, or aaks, demands, solicits, 
or eeeka, any compensation for any services rendered or 
to be rendered either by himaelf or  another . . . in 
relation to any proceeding, application, request for a 
ruling or other determination, contract, claim, 
controversy, charge, accusation, arrest, or  other particular 
matter in which the United States ia a party or haa a 
direct and eubstantial interest, before any department, 
agency, court-martial, oflicer, or any civil, military, or 
naval commiseion . . . shall be fined not mre than 
$10,000 or imprisoned for not more than two yeara, or 
both; and shall be incapable of holding any ofice of 
honor, trust, or prolit under the United States. 

'18 U.S.C. 205 statea in part: 

Whoever, being an olficer or employee of the United 
States in the executive . . . branch of the Oovernment or 
in any agency of the United States . . . otherwise than 
in the proper discharge of his official duties-- 

(2) acts as agent or attorney for anyone before any 
department, agency, court, wurt-martial, olficer, or 
any civil, military, or naval commiseion in 
connection with any proceeding, application, q u e s t  

(contidued...) 
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and contracts. Clearly, this part of the etatute standing 
alone would constitute a bar to your personal involvement in 
any negotiations on behalf of a private firm before the 
Department. However, both sections 203 and 205 provide an 
exemption of limited application to the above mentioned 
restrictions in the case of special Government employees, an 
employment status which is defined in 18 U.S.C. 5 202. In 
short, this exception precludes a special Government 
employee from representing private firms as an agent or 
attorney only in a matter involving a specific party or 
parties (i) in which he has participated personally and 
substantially in his Government capacity, or (ii) which 

. is before his Department or agency if he has served 
therein more than 60 days in the past year.' 

From the above, we determine that the critical issue in 
your case is whether or not you and the other members of 

'(...continued) 
for a ruling or other determination, contract, claim, 
controversy, charge, accusation, arrest, or other 
particular matter in which the United States is a 
party or has a direct and mbstantial interest -- 

Shall be fined not more than $10,000 or imprisoned for 
not more than two years or both. 

'18 U.S.C. 206 statea in part: 

A special Government employee shall be subject to 
the preceding paragraphs only in relation to a particular 
matter involving a specific party or parties (1) in which 
he hae at any time participated personally and 
substantially as a Government employee or as a special 
Government employee through decision, approval, 
disapproval, recommendation, the rendering of advice, 
investigation or otherwise, or (2) which is pending in the 
department or agency of the Government in which he i~ 
serving: Provided, That clause (2) shall not apply in the 
case of a special Government employee who has served 
in such department or agency no more than sixty days 
during the immediately preceding pcriod of thmc 
hundred and sixty-five conseculive days. 
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lyourl Board are to be considered special Government 
employees under 18 U.S.C. 4 202. 

In two separate internal memoranda, the Office of 
General Counsel of l y o u  agency1 has concluded that i t  is 
"doubtful" whether or not the [members of this Board] are 
special Government employees. These memoranda seem to 
rely on the following factors a s  being dispositive of the issue: 

(A) the definitional language of 18 U.S.C. 8 202 does not 
exactly describe a member of [this] Board; and 

(B) the payment of an annual salary to the [members of 
thisl Board.' 

'see, c.g., the Onice of General Couneelps ([of your agency]) 
memorandum to fie of September 14, 1970: 

It might be argued fmm the $300-a-day salary authorized 
to each [Board member] (not ta exceed 30 or 60 
days)([citation omitted]), that a [Board member's] 
employment does not exceed "one h u n d ~ d  and thirty 
days" during the year. On the other hand, however, a 
[board member] ia also authorized a salary of $10,000 a 
year (emphasis added). [citation omitted]. This suggeate 
an annual salary, presumably p r a t e d  as such, 
notwithstanding the additional $300 per diem. In 
addition, the per diem allowance ia not to be "construed 
to limit the number of daye of meetings each year to 30 
days." Id Thus, the [Board memberel are not precluded 
from meeting more than 130 b y e  a year -- only their 
per diem allowance may not be paid for more than SO or 
60 days. 

See olso the memorandum of June 24, 1974 fmm Atmistant General 
Counsel, Legal AlTairn Off~ce to General Counsel: 

A [Board member] simply Qee not fit within the 
language of 18 U.S.C. 202 as "an oficer . . . of the 
executive branch . . . who in . . . appointed . . . to 
perform . . . temporary duties . . . ." nor within the 
sense of the statute in creating that category. 

of Government Ethics (81 x U) 

numerated under sections 203 and 205 of Title 18! 

an officer or employee of the executive or 
legislative branch of the United States 
Government, of any independent agency of 
the United States . . . who is retained, 
designated, appointed, or employed to 
perform, with or without compensation, for 
not to exceed one hundred and thirty days 
during any period of three hundred and 
sixty-five consecutive days, temporary duties 
either on a full-time or intermittent 

Guidelines for obtaining and utilizing the services of special 
Government employees are found in the Federal Personnel 
Manual a t  Chapter 735, Appendix C." 
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The facts and form of the appointment are the critical 
elements." 

Under [the applicable provisions of the United States 
Code] the members of the Board are appointed by the 
President. The agency has advised us that the Board 
normally meets once a month on call of the Chairman. 
These meetings usually consist of an afternoon session on 
one day and a morning session on another day. Special 
meetings are held occasionally as policy matters dictate and 
separate committees of the Board meet on an intermittent 
basis. Since establishment of the Board, experience has 
shown that none of the [members] has served more than 130 
days within a 365 calendar day period. More particularly, 
you have not served more than 130 days within the prior 
365 day period, nor is i t  contemplated that you will serve 
more than 130 days during the current 365 day period. 

For all of the foregoing reasons, we conclude that for 
purposes of the conflict statutes Board members are apecial 
Government employees. 

Having concluded that you shouid be classified as a 
special Government employee, we are of the further opinion 
that you may enter into negotiations with the Department 
as a principal on behalf of your private consulting firm. 
You should be aware, however, that under [specific] 
provisions of [the regulations of this Department], the 
Department must make a further determination relative to 
contracting with a business concern which is substantinlly 
owned or controlled by a Government employee. We have 
no jurisdiction over that procurement issue. 

10 See Bayless Manning, Federal Conflict of Inkrest Low 4 1A-3.2.2b 
(1Be4). 

186 
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A copy of this advisory opinion will be 
both to [your agency] and the Department. 

. . 
J. Jackson Walter 

- 
made available 

Sincerely. 

Director 
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Office of Government Ethics 

Letter to a Private Attorney dated April 6, 1984 

This letter refers to our meeting of April 6, 1984 and 
your subsequent correspondence of the same date. 

Your letter, as well as our discussion, addressed the 
question whether your appointment as Independent Counsel 
pursuant to Title 28 U.S.C. 8 593 might follow the form of 
an order entered by the United States Court of Appeals for 
the District of Columbia Circuit on February 12, 1982 a t  the 
request of Leon Silverman, Esq. You provided a copy of that 
order for our review. 

Further, you sought our explanation of the 
supplementation of salary prohibition of Title 18 U.S.C. 
6 209. You also asked whether a special Government 
employee is forbidden to represent a client in a criminal 
case. 

We have again reviewed the specimen order, and we 
reiterate that i t  is our position that the order would be 
proper to follow in obtaining special Government status 
pursuant to Title 18 U.S.C. 8 202. 

Under the Federal conflict of interest laws, the term 
"special Government employee" is defined a s  a person who 
is retained, designated, appointed, or employed, either with 
or without compensation, to perform temporary duties for not 
to exceed 130 days out of any period of 365 consecutive 
days. (Title 18 U.S.C. § 202(a)). A part of a day should be 
counted a s  a full day for the purposes of this estimate, and 
a Saturday, Sunday, or holiday on which duty is to be 
performed should be counted equally with a regular day. 
Even if it becomes apparent, prior to the end of the 365 
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days, that you have not been accurately classified, you will 
nevertheless continue to be considered a special Government 
employee for the remainder of that 365-day period. A new 
estimate should be made a t  the expiration of each 365 days 
thereafter. Fedeml Personnel Manual, 735-C-02. 

L 
Pursuant to Title 18 U.S.C. h 209(a), i t  is unlawful for 

a Federal officer or employee to receive any salary, or  any 
contribution to or supplementation of salary, from a private 
source as  compensation for his services to the Federal 
Government. However, this prohibition does not apply to a 
special Government employee who serves with or without 
compensation. Critle 18 U.S.C. 8 209(c)). Therefore, as a 
special Government employee, you or a member of your staff 
appointed pursuant to 28 U.S.C. Q 594(c) may continue to be 
compensated by your law firm even during the time that you 
are performing services for the Federal Government. 
However, as  explained, there will be an independent 
restriction on your sharing in compensation received by the 
law firm in matters pending before the Department of 
Justice. 

The restrictions on your outside activities in matters 
involving the United States are contained in Title 18 U.S.C. 
68 203 and 205. The former prohibits a person from 
receiving, agreeing to receive, or soliciting compensation for 
services rendered by himself or another before a Federal 
Department or agency a t  the time he is an officer or 
employee of the United States. Section 205 prohibits an 
officer or employee from acting as agent or attorney for 
anyone before a Federal agency or in court in a matter in 
which the United States is a party or has a direct and 
substantial interest and from receiving any gratuity or 
interest in a claim in consideration of his assistance in the 
prosecution of a claim against the United States. However, 
sections 203 and 205 both have a more limited application 
to special Government employees. 

A special Government employee is subject to sections 203 
and 205 only in relation to a particular matter involving a 

specific party or parties 
participated personally 
Government or (2) which 
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Office of Government Ethics 

Letter to a Private Attorney dated April 6, 1984 

This letter refers t o  our meeting of April 6, 1984 and 
your subsequent correspondence of the same date. 

Your letter, as well as our discussion, addressed the 
question whether your appointment as Independent Counsel 
pursuant to Title 28 U.S.C. # 593 might follow the form of 
an order entered by the United States Court of Appeals for 
the District of Columbia Circuit on February 12, 1982 at the 
request of Leon Silverman, Esq. You provided a copy of that 
order for our review. 

Further, you sought our explanation of the 
supplementation of salary prohibition of Title 18 U.S.C. 
8 209. You also asked whether a special Government 
employee is forbidden to represent a client in a criminal 
case. 

We have again reviewed the specimen order, and we 
reiterate that i t  is our position that the order would be 
proper to follow in obtaining special Government status 
pursuant to Title 18 U.S.C. # 202. 

Under the Federal conflict of interest laws, the term 
"special Government employee" is defined as a person who 
is retained, designated, appointed, or employed, either with 
or without compensation, to perform temporary duties for not 
to exceed 130 days out of any period of 365 consecutive 
days. (Title 18 U.S.C. 4 202(a)). A part of a day should be 
counted as a full day for the purposes of this estimate, and 
a Saturday, Sunday, or holiday on which duty is to be 
performed should be counted equally with a regular day. 
Even if it becomes apparent, prior to the end of the 365 
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days, that you have not been accurately classified, you will 
nevertheless continue to be considered a special Government 

' employee for the remainder of that 365-day period. A new 
: estimate should be made at  the expiration of each 365 days 

thereafter. Fedeml Personnel Manual, 73543-02. i 
Pursuant to Title 18 U.S.C. Q 209(a), i t  is un1awfh.l for 

a Federal officer or  employee to receive any salary, or any 
contribution to or supplementation of salary, from a private 
source as compensation for his services to the Federal 
Government. However, this prohibition does not apply to a 
special Government employee who serves with or without 
compensation. (Title 18 U.S.C. 8 209(c)). Therefore, as a 
special Government employee, you or a member of your staff 
appointed pursuant to 28 U.S.C. 8 594(c) may continue to be 
compensated by your law firm even during the time that you 
are performing services for the Federal Government. 
However, as explained, there will be an independent 
restriction on your sharing in compensation received by the 
law firm in matters pending before the Department of 
Justice. 

The restrictions on your outside activities in matters 
involving the United States are contained in Title 18 U.S.C. 
85 203 and 205. The former prohibits a person from 
receiving, agreeing to receive, or soliciting compensation for 
services rendered by himself or another before a Federal 
Department or agency a t  the time he is an officer or 
employee of the United States. Section 205 prohibits an 
officer or employee from acting as agent or attorney for 
anyone before a Federal agency or in court in a matter in 
which the United States is a party or has a direct and 
substantial interest and from receiving any gratuity or 
interest in a claim in consideration of his assistance in the 
prosecution of a claim against the United States. However, 

. sections 203 and 205 both have a more limited application 
to special Government employees. 

A special Government employee is subject to sections 203 
and 205 only in relation to a particular matter involving a 
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specific party or parties (1) in which he, at  any time, 
participated personally and substantially while in 
Government or (2) which is pending in the Department in 
which he is serving. Moreover, the latter prohibition applies 
only to a special Government employee who has served in 
the Department for more than 60 of the preceding 365 
days. You have not served in the Department of Justice 
during the last year. Therefore, the prohibition against your 
acting as agent or attorney in matters pending in the 
Department of Justice and receiving compensation for 
services rendered before a Federal Department in relation to 
such matters will not go into effect until you have actually 
performed services as Independent Counsel on all or part of 
60 of the next 365 days. Until that time, you could 
personally represent clients in matters pending before the 
Justice Department, and you could share in your law firm's 
fees for its services performed in matters before the 
Department. 

If you should perform duties as Independent Counsel on 
all or part of 60 days, however, you would be barred from 
personally representing a client in a matter "pending in" the 
Justice Department, and your firm would have to take 
measures to ensure that any compensation you might 
continue to receive from the fim was not attributable to 
services the firm performed in relation to matters pending 
in the Justice Department and was not compensation for any 
advice or assistance you might render to your partners or 
associates who were prosecuting claims pending in the 
Department. 

A case or other matter is not regarded as pending in the 
Department for purposes of these restrictions if it is within 
the jurisdiction of a court. Thus, if an information or 
indictment has been filed in a criminal case or a complaint 
has been filed in a civil case, the matter is no longer 
pending in the Justice Department. Even after expiration 
of the 60-day period mentioned above, then, you could 
personally represent a client in court or before the 
Department in such criminal cases, and your partnership 
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draw could include fees for these cases. The prohibitions 
mentioned above would only apply to a grand jury or other 
investigation8 or discuseions with the Justice Department 
prior to the filing of an information or indictment in a 
criminal case and to administrative and civil matters 
pending in the Department prior to the filing of a law suit. 

Please feel free to contact me if you wish to further 
discuss these matters. 

Sincerely, 

David H. Martin 
Director 

Office of Go 

8r 

Memorandum i 
and amended 

from David E 
to Designated Agt 

General Counsels a 
Regarding Summary of .  

of Travel Expenst 

Because this M c e  has I 
regarding the acceptance and 
employees of travel reirnburc 
private sources and because 
public financial disclosure reF 
believe it is important to p 
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f (3) You desire personally to contact and represent your 
firm in negotiations on a contract matter before [a1 

e Department [not related in any way to your agency] 

$ (hereinafter "the Department"). 

We will first review the three conflict statutes which 
bear on your situation. Chapter 11 of Title 18 of the United 
States Code contains criminal restraints which you as a 
Federal official must be aware of in your private business 
dealing in matters in which the United States Government 
has a direct and substantial interest. More specifically, 
18 U.S.C. 5 203 is essentially a prohibition against an  officer 
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or employee of the executive branch receiving compensation 
from a private source for working on a particular matter in 
which the Government has an interest and which is pending 
before any Department or agency.' 

18 U.S.C. Q 205 is similar to section 203 and overlaps it 
in some respects. Section 205 prohibits an officer or 
employee of the executive branch from acting as agent or 
attorney for anyone with or without compensation before any 
Department or agency in any particular matter in which the 
United States is a party or has a direct and substantial 
i n t e r e ~ t . ~  Included in "particular matters" are applications 

'18 U.S.C. Q 203 states: 

(a) Whoever, otherwise than ae provided by law for the 
proper diecharge of ollicial duties, d i i l y  or indirectly 
receives or agrees to receive, or asks, demands, rnlicits, 
or eeeh,  any compensation for any s e ~ c e a  rendered or 
to be rendered either by himaelf or another . . . in 
relation to any proceeding, application, request for a 
ruling or other determination, contract, claim. 
controvemy, charge, accusation, amst,  or  other particular 
matter in which the United States ia a party or ha8 a 
direct and substantial interest, befom any department, 
agency, court-martial, o l f i r ,  or any civil, military, or 
naval commission . . . shall be fined not more than 
$10.000 or imprisoned for not more than two years, or 
both; and shall be incapable of holding any ofIice of 
honor, trust, or profit under the United States. 

'18 U.S.C. 206 states in part: 

Whoever, being an oIiicer or employee of the United 
States in the executive . . . branch of the Government or 
in any agency of the United States . . . othemiee than 
in the proper discharge of his omcial duties- 

(2) ads  as  agent or attorney for anyone before any 
department, agency, court, murt-martial, olficer, or 
any civil, military, or naval wmmiasion in 
connection with any proceeding, application, requeet 

(continued .-) 

and contracts. Clearly, this part of the statute rtanding 
alone would constitute a bar to your personal involvement in 
any negotiations on behalf of a private firm before the 

: Department. However, both sections 203 and 205 provide a n  
exemption of limited application to the above mentioned 
restrictions in the case of special Government employees, an 
employment status which is defined in 18 U.S.C. 4 202. In 
short, this exception precludes a special Government 

' employee from representing private firms as an agent or 
attorney only in a matter involving a specific party or 
parties (i) in which he has participated personally and 
substantially in his Government capacity, or (ii) which 
is before his Department or agency if he has served 
therein more than 60 days in the past year.' 

From the above, we determine that the critical issue in 
your case is whether or not you and the other members of 

2i...continued) 
for a ruling or other determination, contract, claim, 
controveray, charge, accusation, arrest, or other 
particular matter in which the United States is a 
party or has a direct and substantial interest -- 

Shall be fined not more than $10,000 or imprisoned for 
not more than two years or both. 

'18 U.S.C. 205 states in part: 

A special Government employee shall be eubject to 
the preceding paragraphs only in relation to a particular 
matter involving a specific party or partiea (1) in which 
he has a t  any time participated personally and 
substantially as a Government employee or as a special 
Government employee through decision, approval, 
disapproval, recommendation, the rendering of advice, 
investigation or otherwise, or (2) which is pending in the 
department or agency of the Government in which he is  
~ r v i n g :  Provided, That clause (2) shall not apply in the 
case of a special Government employee who has served 
in such department or agency no mom than sixty days 
during the immediately preceding pcriod of threc 
hundred and sixty-five consecutive daya. 
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lyour] Board are to be considered special Government 
employees under 18 U.S.C. P 202. 

In two separate internal memoranda, the Office of 
General Counsel of [your agency] has concluded that i t  is 
"doub&In whether or not the [members of this Board] are 
special Government employees. These memoranda seem to 
rely on the following factors a s  being dispositive of the issue: 

(A) the definitional language of 18 U.S.C. % 202 does not 
exactly describe a member of [this] Board; and 

(B) the payment of an  annual salary to the [members of 
this] Board.' 

'see, eg., the Oflice of General Counsel's ([of your agency]) 
memorandum to file of September 14, 1970: 

It might be argued from the $300-a-day salary authorized 
to each [Board member] (not to exceed 90 or 60 
days)([citation omitted]), that a [Board membefn] 
employment does not exceed "one hundred and thirty 
days" during the year. On the other hand, however, a 
[board member] ie also authorized a salary of $10,000 a 
year (emphasis added). [citation omitted]. This wggeats 
an annual salary, presumably pro-rated an such, 
notwithstanding the additional $300 per diem. In 
addition, the per diem allowance ie not to be "construed 
to limit the number of dam of meetings each year to 30 
days." Id Thus, the [Board members] are not precluded 
from meeting mom than 130 daye a year -- only their 
per diem allowance may not be paid for more than 80 or 
60 days. 

See also the memorandum of June 24, 1974 from Aseietant General 
Couneel, Legal Maim Office to General Counsel: 

A [Board member] simply does not fit within the 
language of 18 U.S.C. 202 ae "an oflicer . . . of the 
executive bran& . . . who is . . . appointed. . . to 
perform . . . temporary duties . . . ." nor within the 
aense of the statute in creating that category. 

w e  d Government Ethics (81 X %I 

below, we are of the opinion 
ecial Government 

within the exceptionr 
and 205 of Title 18.' 

18 U.S.C. 4 202 defines a special Government employee 

an officer or employee of the executive or 
legislative branch of the United States 
Government, of any independent agency of 
the United States . . . who is retained, 
designated, appointed, or employed to 
perform, with or without compensation, for 
not to exceed one hundred and thirty days 

Guidelines for obtaining and utilizing the services of special 
Government employees are found in the Federal Personnel 
Manual a t  Chapter 735, Appendix C.' 

provieions were preeerved M 
(continued ... ) 
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The following rules are set forth to assist each agency in 
making the necessary determinations: 

(a) At the time of the original appointment, the agency 
should make its best estimate of the number of days 
during the following 365 days on which it will 
require the services of the appointee. A part of a 
day should be counted as a full day for the purposes 
of this estimate. 

(b) Unless otherwise provided by law, an appointment 
should not extend for more than 365 days. When an 
appointment extends beyond that period, an estimate 
as  required by paragraph (a) should be made a t  the 
inception of the appointment and a new estimate at 
the expiration of each 365 days thereafter. 

(c) If an agency estimates, pursuant to paragraph (a) or 
(b), that an appointee will serve more than 130 days 
during the ensuing 365 days the appointee should 
not be carried on the rolls as  a special Government 
employee and the agency should instruct him that he 
is regarded as subject to the prohibitions of 
sections 203 and 205 to the same extent as if he 
were to serve as  a full-time employee. If it is 
estimated that he will serve no more than 130 days 
during the following 365 days, he should be carried 
on the rolls of the agency as  a special Government 
employee. 

6(...continued) 
follows: Thoee derived from ethical considerations were, in condensed form, 
included in Executive Order 11222 as Part 111. The remaining portion w u  
mandated by the Civil Service Commission (OPM) for continuing agency 
compliance governmentwide by inclusion in the Federal Personnel M e n d  
at Chaplet 735, Appendix C. 
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The members of [this] Board are appointed by the 
President by and with the advice and consent of the Senate.' 

The enabling legislation, establishing the Board, is silent 
as to the actual status of the [members] and there is little 

-in the legislative history surrounding the establishment of 
the [agency] which suggests that Congress focused on the 
rtatus of the [members] in any determinative way.' 
However, there is some insight to be gained from looking at 
the effect that 18 U.S.C. 8 202 has upon the Government 
officers or employees whose services are intermittent. The 

' mqjor purpose of this 1963 legislation was to remedy the 
failure of the existing conflict of interest statutes to deal 
with the special problems of intermittent officers and 
employees of the Government.' The formal act by which one 
is "retained, designated, appointed, or employed is of crucial 

' aportance under section 202. The officer or emdovee's 
*tus as a regular or a special Government empioyle is 

termined by the terms of his appointment or retention. e at is to say, section 202 defines special Government 
employee on the basis of whether the employee (oficer) was 
appointed to serve no more than one hundred and thirty 

,days out of any consecutive three hundred and sixty-five 
days. For purposes of this classification it is immaterial 
whether he is paid or not paid for his governmental work. 

rd was established under the provisions of IciiaLion omitted]. 
receiver a salary of $10,000 a year plus $300 a day for not 
ays of meetings each year and ie reimbursed for travel and 
ones incurred in eltending meetings of the Board. There is 
number of days on which meetings of the Board may be 

flmr debates, Congressman Udall did express the opinion that the 
of the Board] would be "special Government employees" who wem 

tbd to engage in outside employment." [Citation omitted.] 

Q-R. Rep. No. 748, 87th Cong., 1st Seas. 4, 13-16 (1961). S. Rep. No. 
O1& 87th Cong., 2d Seas. 6-7 (1962). 
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The facts and form of the appointment are We critical 
 element^.'^ 

Under [the applicable provisions of the United States 
Code] the members of the Board are appointed by the 
President. The agency has advised us that the Board 
normally meets once a month on call of the Chairman. 
These meetings usually consist of an afternoon session on 
one day and a morning session on another day. Special 
meetings are held occasionally as policy matters dictate and 
separate committees of the Board meet on an intermittent 
basis. Since establishment of the Board, experience has 
shown that  none of the [members] has sewed more than 130 
days within a 365 calendar day period. More particularly, 
you have not served more than 130 days within the prior 
365 day period, nor is it contemplated that you will serve 
more than 130 days during the current 365 day period. 

For all of the foregoing reasons, we conclude that  for 
purposes of the conflict statutes Board members are special 
Government employees. 

Having concluded that you should be classified as a 
special Government employee, we are of the further opinion 
that  you may enter into negotiations with the Department 
as a principal on behalf of your private consulting firm. 
You should be aware, however, that  under [specific] 
provisions of [the regulations of this Department], the 
Department must make a further determindion relative to 
contracting with a business concern which is substantinllv 
owned or controlled by a Government employeel w e  ha& 
no jurisdiction over that procurement issue. 

'O~ee Bayless Manning, Federal Con/liet of Inkred Law 1 1A-32% 
(1964). 
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A copy of this advisory opinion will be made available 
both to Iyour agency] and the Department. 

Sincerely. 

J. Jackson Walter 
Director 
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84 x 4 

Letter to a Private Attorney dated April 6, 1984 

This letter refers to  our meeting of April 6, 1984 and 
your subsequent correspondence of the same date. 

Your letter, as well as our discussion, addressed the 
question whether your appointment as Independent Counsel 
pursuant to Title 28 U.S.C. 8 593 might follow the form of 
an order entered by the United States Court of Appeals for 
the District of Columbia Circuit on February 12, 1982 at  the 
request of Leon Silverman, Esq. You provided a copy of that 
order for our review. 

Further, you sought our explanation of the 
supplementation of salary prohibition of Title 18 U.S.C. 
8 209. You also asked whether a special Government 
employee is forbidden to represent a client in a criminal 
case. 

We have again reviewed the specimen order, and we 
reiterate that it is our position that the order would be 
proper to follow in obtaining special Government status 
pursuant to Title 18 U.S.C. $ 202. 

Under the Federal conflict of interest laws, the term 
"special Government employee" is defined as a person who 
is retained, designated, appointed, or employed, either with 
or without compensation, to perform temporary duties for not 
to exceed 130 days out of any period of 365 consecutive 
days. (Title 18 U.S.C. 8 202(a)). A part of a day should be 
counted as a full day for the purposes of this estimate, and 
a Saturday, Sunday, or holiday on which duty is to be 
performed should be counted equally with a regular day. 
Even if it becomes apparent, prior to the end of the 365 
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days, that you have not been accurately classified, you will 
nevertheless continue to be considered a special Government 
employee for the remainder of that 365-day period. A new 
estimate should be made at  the expiration of each 365 days 

: thereafter. Federal Personnel Manual, 7354-02. L 
Pursuant to Title 18 U.S.C. 8 209(a), i t  is unlawful for 

a Federal officer or employee to receive any salary, or any 
contribution to or supplementation of salary, from a private 
source as compensation for his services to the Federal 
Government. However, this prohibition does not apply to a 
special Government employee who serves with or without 
compensation. CI'itle 18 U.S.C. # 209(c)). Therefore, as a 
special Government employee, you or a member of your staff 
appointed pursuant to 28 U.S.C. Q 594(c) may continue to be 
compensated by your law firm even during the time that you 
are performing services for the Federal Government. 
However, as explained, there will be an independent 
restriction on your sharing in compensation received by the 
law firm in matters pending before the Department of 
Justice. 

The restrictions on your outside activities in matters 
involving the United States are contained in Title 18 U.S.C. 
86 203 and 205. The former prohibits a person from 
receiving, agreeing to receive, or soliciting compensation for 
services rendered by himself or another before a Federal 
Department or agency at the time he is an officer or 
employee of the United States. Section 205 prohibits an 
officer or employee from acting as agent or attorney for 
anyone before a Federal agency or in court in a matter in 
which the United States is a party or has a direct and 
substantial interest and from receiving any gratuity or 
interest in a claim in consideration of his assistance in the 
prosecution of a claim against the United States. However, 
sections 203 and 205 both have a more limited application 
to special Government employees. 

A special Government employee is subject to sections 203 
and 205 only in relation to a particular matter involving a 

specific party or parties 
participated personally 
Government or (2) which i 
which he is serving. M o m  
only to a special Governmc 
the Department for more 
days. You have not serve 
during the last year. There 
acting as agent or attom 
Department of Justice 
services rendered before a F 
such matters will not go in 
performed services as Indep 
60 of the next 365 days. 
personally represent clients 
Justice Department, and yo1 
fees for its services per$ 
Department. 

If you should perform d~ 
all or part of 60 days, howc 
personally representing a clil 
Justice Department, and y 
measures to ensure that 
continue to receive from th 
services the firm performed 
in the Justice Department ru: 
advice or assistance you mi, 
associates who were prose1 
Department. 

A case or other matter is 
Department for purposes of 1 

the jurisdiction of a court. 
indictment has been filed in 
has been filed in a civil c 
pending in the Justice Depa 
of the 60-day period ment 
personally represent a clit 
Department in such crimina 
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Office of Government Ethics 

Letter to a Private Attorney dated April 6, 1984 

This letter refers to our meeting of April 6, 1984 and 
your subsequent correspondence of the same date. 

Your letter, as well as our discussion, addressed the 
question whether your appointment as Independent Counsel 
pursuant to Title 28 U.S.C. Q 593 might follow the form of 
an order entered by the United States Court of Appeals for 
the District of Columbia Circuit on February 12, 1982 at the 
request of Leon Silverman, Esq. You provided a copy of that 
order for our review. 

Further, you sought our explanation of the 
supplementation of salary prohibition of Title 18 U.S.C. 
5 209. You also asked whether a special Government 
employee is forbidden to represent a client in a criminal 
case. 

We have again reviewed the specimen order, and we 
reiterate that it is our position that the order would be 
proper to follow in obtaining special Government status 
pursuant to Title 18 U.S.C. Q 202. 

Under the Federal conflict of interest laws, the term 
"special Government employee" is defined as a person who 
is retained, designated, appointed, or employed, either with 
or without compensation, to perform temporary duties for not 
to exceed 130 days out of any period of 365 consecutive 
days. (Title 18 U.S.C. Q 202(a)). A part of a day should be 
counted as a full day for the purposes of this estimate, and 
a Saturday, Sunday, or holiday on which duty is to be 
performed should be counted equally with a regular day. 
Even if it becomes apparent, prior to the end of the 365 



(84 x 4) Office of Government Ethics Oflice of Government Ethics 

+- 
days, that you have not been accurately classified, you will 
nevertheless continue to be considered a special Government 

' employee for the remainder of that 365-day period. A new 
: estimate should be made a t  the expiration of each 365 days 

thereafter. Fedem1 Personnel Manual, 7354-02. i 
Pursuant to Title 18 U.S.C. 8 209(a), it is unlawfid for 

a Federal officer or employee to receive any salary, or any 
contribution to or supplementation of salary, from a private 
source as compensation for his services to the Federal 
Government. However, this prohibition does not apply to a 
special Government employee who serves with or without 
compensation. (Title 18 U.S.C. $ 209(c)). Therefore, as a 
special Government employee, you or a member of your staff 
appointed pursuant to 28 U.S.C. 5 594(c) may continue to be 
compensated by your law firm even during the time that you 
are performing services for the Federal Government. 
However, as explained, there will be an independent 
restriction on your sharing in compensation received by the 
law firm in matters pending before the Department of 
Justice. 

The restrictions on your outside activities in matters 
involving the United States are contained in Title 18 U.S.C. 
88 203 and 205. The former prohibits a person from 
receiving, agreeing to receive, or soliciting compensation for 
services rendered by himself or another before a Federal 
Department or agency at the time he is an officer or 
employee of the United States. Section 205 prohibits an 
officer or employee from acting as agent or attorney for 
anyone before a Federal agency or in court in a matter in 
which the United States is a party or has a direct and 
substantial interest and from receiving any gratuity or 
interest in a claim in consideration of his assistance in the 
prosecution of a claim against the United States. However, 

. sections 203 and 205 both have a more limited application 
to special Government employees. 

A special Government employee is subject to sections 203 
and 205 only in relation to a particular matter involving a 

specific party or parties (1) 
participated personally an 
Government or (2) which is I 
which he is serving. Moreove~ 
only to a special Government 
the Department for more tl: 
days. You have not served 
during the last ye=. Therefor 
acting as agent or attorney 
Department of Justice and 
services rendered before a Fed 
such matters will not go into 
performed services as Indepen 
60 of the next 365 days. 
personally represent clients i~ 
Justice Department, and you I 

fees for its services perfor 
Department. 

If you should perform duti 
all or part of 60 days, howevl 
personally representing a clien 
Justice Department, and yo1 
measures to ensure that a~ 
continue to receive from the 
services the firm performed i~ 
in the Justice Department and 
advice o r  assistance you mi@ 
associates who were prosecu 
Department. 

A case or other matter is r 
Department for purposes of th 
the jurisdiction of a court. 
indictment has been filed in a 
has been filed in a civil ca 
pending in the Justice Depari 
of the 60-day period mentio 
personally represent a cliex 
Department in such criminal 


