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Administrative Procedure Act 
Title 5 - United States Code - Chapter 5, sections 511- 
599 

The Administrative Procedure Act (APA) is the law under which 
some 55 U.S. government federal regulatory agencies like the 
FDA and EPA create the rules and regulations necessary to 
implement and enforce major legislative acts such as the Food 
Drug and Cosmetic Act, Clean Air Act or Occupational Health 
and Safety Act. 

PART I - THE AGENCIES GENERALLY 

CHAPTER 5 

SUBCHAPTER II - ADMINISTRATIVE PROCEDURE 

5551. Definitions. 

For the purpose of this subchapter - 

0 (1) "agency" means each authority of the Government of the United 
States, whether or not it is within or subject to review by another agency, 
but does not include - 

o (A) the Congress; 
o (6) the courts of the United States; 
o (C) the governments of the territories or possessions of the 

United States; 
o (D) the government of the District of Columbia; or except as to 

the requirements of section 552 of this title 
o (E) agencies composed of representatives of the parties or of 

representatives of organizations of the parties to the disputes 
determined by them; 

o (F) courts martial and military commissions; 
o (G) military authority exercised in the field in time of war or in 

occupied temtory; or 
o (H) functions conferred by sections 1738, 1739, 1743, and 1744 

of title 12; chapter 2 of title 41; subchapter II of chapter 471 of 
title 49; or sections 1884, 1891-1902, and former section 1641 (b) 
(2), of title 50, appendix; 

0 (2) "person" includes an individual, partnership, corporation, association, 
or public or private organization other than an agency; 
(3) "party" includes a person or agency named or admitted as a party, or 
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properly seeking and entitled as of right to be admitted as a party, in an 
agency proceeding, and a person or agency admitted by an agency as a 
party for limited purposes; 

a (4) "rule" means the whole or a part of an agency statement of general 
or particular applicability and future effect designed to implement, 
interpret, or prescribe law or policy or describing the organization, 
procedure, or practice requirements of an agency and includes the 
approval or prescription for the future of rates, wages, corporate or 
financial structures or reorganizations thereof, prices, facilities, 
appliances, services or allowances therefor or of valuations, costs, or 
accounting, or practices bearing on any of the foregoing; 

a (5) "rule making" means agency process for formulating, amending, or 
repealing a rule; 

a (6) "order" means the whole or a part of a final disposition, whether 
affirmative, negative, injunctive, or declaratory in form, of an agency in a 
matter other than rule making but including licensing; 

a (7) "adjudication" means agency process for the formulation of an order; 
a (8) "license" includes the whole or a part of an agency permit, certificate, 

approval, registration, charter, membership, statutory exemption or other 
form of permission; 

a (9) "licensing" includes agency process respecting the grant, renewal, 
denial, revocation, suspension, annulment, withdrawal, limitation, 
amendment, modification, or conditioning of a license; 
(1 0) "sanction" includes the whole or a part of an agency - 

o (A) prohibition, requirement, limitation, or other condition 
affecting the freedom of a person; 

o (B) withholding of relief; 
o (C) imposition of penalty or fine; 
o (D) destruction, taking, seizure, or withholding of property; 
o (E) assessment of damages, reimbursement, restitution, 

compensation, costs, charges, or fees; 
o (F) requirement, revocation, or suspension of a license; or 
o (G) taking other compulsory or restrictive action; 

(1 1 ) "relief' includes the whole or a part of an agency - 
o (A) grant of money, assistance, license, authority, exemption, 

exception, privilege, or remedy; 
o (B) recognition of a claim, right, immunity, privilege, exemption, 

or exception; or 
o (C) taking of other action on the application or petition of, and 

beneficial to, a person; 
(1 2) "agency proceeding" means an agency process as defined by 
paragraphs (5), (7), and (9) of this section; 

a (1 3) "agency action" includes the whole or a part of an agency rule, 
order, license, sanction, relief, or the equivalent or denial thereof, or 
failure to act; and 

a (14) "ex parte communication" means an oral or written communication 
not on the public record with respect to which reasonable prior notice to 
all parties is not given, but it shall not include requests for status reports 
on any matter or proceeding covered by this subchapter. 

9552. Public information; agency rules, opinions, orders, records, and 
proceedings. 

0 (a) Each agency shall make available to the public information as 
follows: 

o (1) Each agency shall separately state and currently publish in 
the Federal Register for the guidance of the public - 

(A) descriptions of its central and field organization and 
the established places at which, the employees (and in 
the case of a uniformed service, the members) from 
whom, and the methods whereby, the public may obtain 
information, make submittals or requests, or obtain 
decisions; 
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(B) statements of the general course and method by 
which its functions are channeled and determined, 
including the nature and requirements of all formal and 
informal procedures available; 

rn (C) rules of procedure, descriptions of forms available or 
the places at which forms may be obtained, and 
instructions as to the scope and contents of all papers, 
reports, or examinations; 

rn (D) substantive rules of general applicability adopted as 
authorized by law, and statements of general policy or 
interpretations of general applicability formulated and 
adopted by the agency; and 

rn (E) each amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely 
notice of the terms thereof, a person may not in any 
manner be required to resort to, or be adversely affected 
by, a matter required to be published in the Federal 
Register and not so published. For the purpose of this 
paragraph, matter reasonably available to the class of 
persons affected thereby is deemed published in the 
Federal Register when incorporated by reference therein 
with the approval of the Director of the Federal Register. 

o (2) Each agency, in accordance with published rules, shall make 
available for public inspection and copying - 

(A) final opinions, including concurring and dissenting 
opinions, as well as orders, made in the adjudication of 
cases; 
(B) those statements of policy and interpretations which 
have been adopted by the agency and are not published 
in the Federal Register; and 

rn (C) administrative staff manuals and instructions to staff 
that affect a member of the public; 

o unless the materials are promptly published and copies offered 
for sale. To the extent required to prevent a clearly unwarranted 
invasion of personal privacy, an agency may delete identifying 
details when it makes available or publishes an opinion, 
statement of policy, interpretation, or staff manual or instruction. 
However, in each case the justification for the deletion shall be 
explained fully in writing. Each agency shall also maintain and 
make available for public inspection and copying current indexes 
providing identifying information for the public as to any matter 
issued, adopted, or promulgated after July 4, 1967, and required 
by this paragraph to be made available or published. Each 
agency shall promptly publish, quarterly or more frequently, and 
distribute (by sale or otherwise) copies of each index or 
supplements thereto unless it determines by order published in 
the Federal Register that the publication would be unnecessary 
and impracticable, in which case the agency shall nonetheless 
provide copies of such index on request at a cost not to exceed 
the direct cost of duplication. A final order, opinion, statement of 
policy, interpretation, or staff manual or instruction that affects a 
member of the public may be relied on, used, or cited as 
precedent by an agency against a party other than an agency 
only if - 

(i) it has been indexed and either made available or 
published as provided by this paragraph; or 
(ii) the party has actual and timely notice of the terms 
thereof. 

o (3) Except with respect to the records made available under 
paragraphs (1) and (2) of this subsection, each agency, upon 
any request for records which (A) reasonably describes such 
records and (B) is made in accordance with published rules 
stating the time, place, fees (if any), and procedures to be 
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followed, shall make the records promptly available to any 
person. 

0 (4) 
(A) 

m (i) In order to carry out the provisions of this 
section, each agency shall promulgate 
regulations, pursuant to notice and receipt of 
public comment, specifying the schedule of fees 
applicable to the processing of requests under 
this section and establishing procedures and 
guidelines for determining when such fees should 
be waived or reduced. Such schedule shall 
conform to the guidelines which shall be 
promulgated, pursuant to notice and receipt of 
public comment, by the Director of the Office of 
Management and Budget and which shall provide 
for a uniform schedule of fees for all agencies. 
(ii) Such agency regulations shall provide that - (I) 
fees shall be limited to reasonable standard 
charges for document search, duplication, and 
review, when records are requested for 
commercial use; (11) fees shall be limited to 
reasonable standard charges for document 
duplication when records are not sought for 
commercial use and the request is made by an 
educational or noncommercial scientific 
institution, whose purpose is scholarly or scientific 
research; or a representative of the news media; 
and (Ill) for any request not described in (I) or (ll), 
fees shall be limited to reasonable standard 
charges for document search and duplication. 

m (iii) Documents shall be furnished without any 
charge or at a charge reduced below the fees 
established under clause (ii) if disclosure of the 
information is in the public interest because it is 
likely to contribute significantly to public 
understanding of the operations or activities of 
the government and is not primarily in the 
commercial interest of the requester. 
(iv) Fee schedules shall provide for the recovery 
of only the direct costs of search, duplication, or 
review. Review costs shall include only the direct 
costs incurred during the initial examination of a 
document for the purposes of determining 
whether the documents must be disclosed under 
this section and for the purposes of withholding 
any portions exempt from disclosure under this 
section. Review costs may not include any costs 
incurred in resolving issues of law or policy that 
may be raised in the course of processing a 
request under this section. No fee may be 
charged by any agency under this section - (I) if 
the costs of routine collection and processing of 
the fee are likely to equal or exceed the amount 
of the fee; or (11) for any request described in 
clause (ii) (11) or (Ill) of this subparagraph for the 
first two hours of search time or for the first one 
hundred pages of duplication. 
(v) No agency may require advance payment of 
any fee unless the requester has previously failed 
to pay fees in a timely fashion, or the agency has 
determined that the fee will exceed $250. 

= (vi) Nothing in this subparagraph shall supersede 
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fees chargeable under a statute specifically 
providing for setting the level of fees for particular 
types of records. 
(vii) In any action by a requester regarding the 
waiver of fees under this section, the court shall 
determine the matter de novo: Provided, That the 
court's review of the matter shall be limited to the 
record before the agency. 

(6) On complaint, the district court of the United States in 
the district in which the complainant resides, or has his 
principal place of business, or in which the agency 
records are situated, or in the District of Columbia, has 
jurisdiction to enjoin the agency from withholding agency 
records and to order the production of any agency 
records improperly withheld from the complainant. In 
such a case the court shall determine the matter de 
novo, and may examine the contents of such agency 
records in camera to determine whether such records or 
any part thereof shall be withheld under any of the 
exemptions set forth in subsection (b) of this section, and 
the burden is on the agency to sustain its action. 

B (C) Notwithstanding any other provision of law, the 
defendant shall serve an answer or otherwise plead to 
any complaint made under this subsection within thirty 
days after service upon the defendant of the pleading in 
which such complaint is made, unless the court 
otherwise directs for good cause shown. 
((D) Repealed. Pub. L. 98-620, title IV, Sec. 402(2), Nov. 
8, 1984, 98 Stat. 3357.) 
(E) The court may assess against the United States 
reasonable attorney fees and other litigation costs 
reasonably incurred in any case under this section in 
which the complainant has substantially prevailed. 

8 (F) Whenever the court orders the production of any 
agency records improperly withheld from the complainant 
and assesses against the United States reasonable 
attorney fees and other litigation costs, and the court 
additionally issues a written finding that the 
circumstances surrounding the withholding raise 
questions whether agency personnel acted arbitrarily or 
capriciously with respect to the withholding, the Special 
Counsel shall promptly initiate a proceeding to determine 
whether disciplinary action is warranted against the 
officer or employee who was primarily responsible for the 
withholding. The Special Counsel, after investigation and 
consideration of the evidence submitted, shall submit his 
tindings and recommendations to the administrative 
authority of the agency concerned and shall send copies 
of the findings and recommendations to the officer or 
employee or his representative. The administrative 
authority shall take the corrective action that the Special 
Counsel recommends. 

8 (G) In the event of noncompliance with the order of the 
court, the district court may punish for contempt the 
responsible employee, and in the case of a uniformed 
service, the responsible member. 

o (5) Each agency having more than one member shall maintain 
and make available for public inspection a record of the final 
votes of each member in every agency proceeding. 

o (6) 
(A) Each agency, upon any request for records made 
under paragraph (I), (2), or (3) of this subsection, shall - 

(i) determine within ten days (excepting 
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Saturdays, Sundays, and legal public holidays) 
after the receipt of any such request whether to 
comply with such request and shall immediately 
notify the person making such request of such 
determination and the reasons therefor, and of 
the right of such person to appeal to the head of 
the agency any adverse determination; and 
(ii) make a determination with respect to any 
appeal within twenty days (excepting Saturdays, 
Sundays, and legal public holidays) after the 
receipt of such appeal. If on appeal the denial of 
the request for records is in whole or in part 
upheld, the agency shall notify the person making 
such request of the provisions for judicial review 
of that determination under paragraph (4) of this 
subsection. 

(B) In unusual circumstances as specified in this 
subparagraph, the time limits prescribed in either clause 
(i) or clause (ii) of subparagraph (A) may be extended by 
written notice to the person making such request setting 
forth the reasons for such extension and the date on 
which a determination is expected to be dispatched. No 
such notice shall specify a date that would result in an 
extension for more than ten working days. As used in this 
subparagraph, "unusual circumstances" means, but only 
to the extent reasonably necessary to the proper 
processing of the particular request - 

(i) the need to search for and collect the 
requested records from field facilities or other 
establishments that are separate from the office 
processing the request; 
(ii) the need to search for, collect, and 
appropriately examine a voluminous amount of 
separate and distinct records which are 
demanded in a single request; or 

m (iii) the need for consultation, which shall be 
conducted with all practicable speed, with another 
agency having a substantial interest in the 
determination of the request or among two or 
more components of the agency having 
substantial subject-matter interest therein. 

(C) Any person making a request to any agency for 
records under paragraph (I), (2), or (3) of this subsection 
shall be deemed to have exhausted his administrative 
remedies with respect to such request if the agency fails 
to comply with the applicable time limit provisions of this 
paragraph. If the Government can show exceptional 
circumstances exist and that the agency is exercising 
due diligence in responding to the request, the court may 
retain jurisdiction and allow the agency additional time to 
complete its review of the records. Upon any 
determination by an agency to comply with a request for 
records, the records shall be made promptly available to 
such person making such request. Any notification of 
denial of any request for records under this subsection 
shall set forth the names and titles or positions of each 
person responsible for the denial of such request. 

0 (b) This section does not apply to matters that are - 
o (l)(A) specifically authorized under criteria established by an 

Executive order to be kept secret in the interest of national 
defense or foreign policy and (B) are in fact properly classified 
pursuant to such Executive order; 

o (2) related solely to the internal personnel rules and practices of 
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an agency; 
o (3) specifically exempted from disclosure by statute (other than 

section 552b of this title), provided that such statute (A) requires 
that the matters be withheld from the public in such a manner as 
to leave no discretion on the issue, or (B) establishes particular 
criteria for withholding or refers to particular types of matters to 
be withheld; 

o (4) trade secrets and commercial or financial information 
obtained from a person and privileged or confidential; 

o (5) inter-agency or intra-agency memorandums or letters which 
would not be available by law to a party other than an agency in 
litigation with the agency; 

o (6) personnel and medical files and similar files the disclosure of 
which would constitute a clearly unwarranted invasion of 
personal privacy; 

o (7) records or information compiled for law enforcement 
purposes, but only to the extent that the production of such law 
enforcement records or information (A) could reasonably be 
expected to interfere with enforcement proceedings, (B) would 
deprive a person of a right to a fair trial or an impartial 
adjudication, (C) could reasonably be expected to constitute an 
unwarranted invasion of personal privacy, (D) could reasonably 
be expected to disclose the identity of a confidential source, 
including a State, local, or foreign agency or authority or any 
private institution which furnished information on a confidential 
basis, and, in the case of a record or information compiled by 
criminal law enforcement authority in the course of a criminal 
investigation or by an agency conducting a lawful national 
security intelligence investigation, information furnished by a 
confidential source, (E) would disclose techniques and 
procedures for law enforcement investigations or prosecutions, 
or would disclose guidelines for law enforcement investigations 
or prosecutions if such disclosure could reasonably be expected 
to risk circumvention of the law, or (F) could reasonably be 
expected to endanger the life or physical safety of any individual; 

o (8) contained in or related to examination, operating, or condition 
reports prepared by, on behalf of, or for the use of an agency 
responsible for the regulation or supervision of financial 
institutions; or 

o (9) geological and geophysical information and data, including 
maps, concerning wells. Any reasonably segregable portion of a 
record shall be provided to any person requesting such record 
afler deletion of the portions which are exempt under this 
subsection. 

( c )  
o (1) Whenever a request is made which involves access to 

records described in subsection (b)(7)(A) and - 
rn (A) the investigation or proceeding involves a possible 

violation of criminal law; and 
rn (B) there is reason to believe that 

rn (i) the subject of the investigation or proceeding is 
not aware of its pendency, and 

rn (ii) disclosure of the existence of the records 
could reasonably be expected to interfere with 
enforcement proceedings, the agency may, 
during only such time as that circumstance 
continues, treat the records as not subject to the 
requirements of this section. 

o (2) Whenever informant records maintained by a criminal law 
enforcement agency under an informant's name or personal 
identifier are requested by a third party according to the 
informant's name or personal identifier, the agency may treat the 
records as not subject to the requirements of this section unless 
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the informant's status as an informant has been officially 
confirmed. 

o (3) Whenever a request is made which involves access to 
records maintained by the Federal Bureau of Investigation 
pertaining to foreign intelligence or counterintelligence, or 
international terrorism, and the existence of the records is 
classified information as provided in subsection (b)(l ), the 
Bureau may, as long as the existence of the records remains 
classified information, treat the records as not subject to the 
requirements of this section. 

a (d) This section does not authorize withholding of information or limit the 
availability of records to the public, except as specifically stated in this 
section. This section is not authority to withhold information from 
Congress. 

a (e) On or before March 1 of each calendar year, each agency shall 
submit a report covering the preceding calendar year to the Speaker of 
the House of Representatives and President of the Senate for referral to 
the appropriate committees of the Congress. The report shall include - 

o (I) the number of determinations made by such agency not to 
comply with requests for records made to such agency under 
subsection (a) and the reasons for each such determination; 

o (2) the number of appeals made by persons under subsection 
(a)(6), the result of such appeals, and the reason for the action 
upon each appeal that results in a denial of information; 

o (3) the names and titles or positions of each person responsible 
for the denial of records requested under this section, and the 
number of instances of participation for each; 

o (4) the results of each proceeding conducted pursuant to 
subsection (a)(4)(F), including a report of the disciplinary action 
taken against the officer or employee who was primarily 
responsible for improperly withholding records or an explanation 
of why disciplinary action was not taken; 

o (5) a copy of every rule made by such agency regarding this 
section; 

o (6) a copy of the fee schedule and the total amount of fees 
collected by the agency for making records available under this 
section; and 

o (7) such other information as indicates efforts to administer fully 
this section. The Attorney General shall submit an annual report 
on or before March 1 of each calendar year which shall include 
for the prior calendar year a listing of the number of cases 
arising under this section, the exemption involved in each case, 
the disposition of such case, and the cost, fees, and penalties 
assessed under subsections (a)(4)(E), (F), and (G). Such report 
shall also include a description of the efforts undertaken by the 
Department of Justice to encourage agency compliance with this 
section. 

0 (f) For purposes of this section, the term "agency" as defined in section 
551(1) of this title includes any executive department, military 
department, Government corporation, Government controlled 
corporation, or other establishment in the executive branch of the 
Government (including the Executive Office of the President), or any 
independent regulatory agency. 

5552a. Records about individuals. 

a (a) Definitions. 

For purposes of this section 

a ( I )  the term "agency" means agency as defined in section 552(e) 
(FOOTNOTE 1) of this title; 
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(2) the term "individual" means a citizen of the United States or an alien 
lawfully admitted for permanent residence; 
(3) the term "maintain" includes maintain, collect, use, or disseminate; 
(4) the term "record" means any item, collection, or grouping of 
information about an individual that is maintained by an agency, 
including, but not limited to, his education, financial transactions, 
medical history, and criminal or employment history and that contains 
his name, or the identifying number, symbol, or other identifying 
particular assigned to the individual, such as a finger or voice print or a 
photograph; 
(5) the term "system of records" means a group of any records under 
the control of any agency from which information is retrieved by the 
name of the individual or by some identifying number, symbol, or other 
identifying particular assigned to the individual; 
(6) the term "statistical record" means a record in a system of records 
maintained for statistical research or reporting purposes only and not 
used in whole or in part in making any determination about an 
identifiable individual, except as provided by section 8 of title 13; 
(7) the term "routine use" means, with respect to the disclosure of a 
record, the use of such record for a purpose which is compatible with 
the purpose for which it was collected; 
(8) the term "matching program" - 

o (A) means any computerized comparison of - 
(i) two or more automated systems of records or a 
system of records with non-Federal records for the 
purpose of - (I) establishing or verifying the eligibility of, 
or continuing compliance with statutory and regulatory 
requirements by, applicants for, recipients or 
beneficiaries of, participants in, or providers of services 
with respect to, cash or in-kind assistance or payments 
under Federal benefit programs, or (11) recouping 
payments or delinquent debts under such Federal benefit 
programs, or 
(ii) two or more automated Federal personnel or payroll 
systems of records or a system of Federal personnel or 
payroll records with non-Federal records, 

o (B) but does not include - 
(i) matches performed to produce aggregate statistical 
data without any personal identifiers; 
(ii) matches performed to support any research or 
statistical project, the specific data of which may not be 
used to make decisions concerning the rights, benefits, 
or privileges of specific individuals; 
(iii) matches performed, by an agency (or component 
thereof) which performs as its principal function any 
activity pertaining to the enforcement of criminal laws, 
subsequent to the initiation of a specific criminal or civil 
law enforcement investigation of a named person or 
persons for the purpose of gathering evidence against 
such person or persons; 

8 (iv) matches of tax information (I) pursuant to section 
6103(d) of the Internal Revenue Code of 1986, (11) for 
purposes of tax administration as defined in section 61 03 
(b)(4) of such Code, (Ill) for the purpose of intercepting a 
tax refund due an individual under authority granted by 
section 464 or 11 37 of the Social Security Act; or (IV) for 
the purpose of intercepting a tax refund due an individual 
under any other tax refund intercept program authorized 
by statute which has been determined by the Director of 
the Office of Management and Budget to contain 
verification, notice, and hearing requirements that are 
substantially similar to the procedures in section 11 37 of 
the Social Security Act; 
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rn (v) matches - (I) using records predominantly relating to 
Federal personnel, that are performed for routine 
administrative purposes (subject to guidance provided by 
the Director of the Offce of Management and Budget 
pursuant to subsection (v)); or (11) conducted by an 
agency using only records from systems of records 
maintained by that agency; if the purpose of the match is 
not to take any adverse financial, personnel, disciplinary, 
or other adverse action against Federal personnel; 
(vi) matches performed for foreign counterintelligence 
purposes or to produce background checks for security 
clearances of Federal personnel or Federal contractor 
personnel; or 
(vii) matches performed pursuant to section 61 O3(l)(l2) 
of the Internal Revenue Code of 1986 and section 1144 
of the Social Security Act; 

(9) the term "recipient agency" means any agency, or contractor thereof, 
receiving records contained in a system of records from a source 
agency for use in a matching program; 
(10) the term "non-Federal agency" means any State or local 
government, or agency thereof, which receives records contained in a 
system of records from a source agency for use in a matching program; 
(I I) the term "source agency" means any agency which discloses 
records contained in a system of records to be used in a matching 
program, or any State or local government, or agency thereof, which 
discloses records to be used in a matching program; 

0 (12) the term "Federal benefit program" means any program 
administered or funded by the Federal Government, or by any agent or 
State on behalf of the Federal Government, providing cash or in-kind 
assistance in the form of payments, grants, loans, or loan guarantees to 
individuals; and 

0 (1 3) the term "Federal personnel" means officers and employees of the 
Government of the United States, members of the uniformed services 
(including members of the Reserve Components), individuals entitled to 
receive immediate or deferred retirement benefits under any retirement 
program of the Government of the United States (including survivor 
benefits). 

(b) Conditions of Disclosure. 

No agency shall disclose any record which is contained in a system of records 
by any means of communication to any person, or to another agency, except 
pursuant to a written request by, or with the prior written consent of, the 
individual to whom the record pertains, unless disclosure of the record would be 

(1) to those officers and employees of the agency which maintains the 
record who have a need for the record in the performance of their 
duties; 

0 (2) required under section 552 of this title; 
(3) for a routine use as defined in subsection (a)(7) of this section and 
described under subsection (e)(4)(D) of this section; 
(4) to the Bureau of the Census for purposes of planning or carrying out 
a census or survey or related activity pursuant to the provisions of title 
13; 
(5) to a recipient who has provided the agency with advance adequate 
written assurance that the record will be used solely as a statistical 
research or reporting record, and the record is to be transferred in a 
form that is not individually identifiable; 
(6) to the National Archives and Records Administration as a record 
which has sufficient historical or other value to warrant its continued 
preservation by the United States Government, or for evaluation by the 



Administrative Procedures Act Page 11 of 35 

Archivist of the United States or the designee of the Archivist to 
determine whether the record has such value; 

0 (7) to another agency or to an instrumentality of any governmental 
jurisdiction within or under the control of the United States for a civil or 
criminal law enforcement activity if the activity is authorized by law, and 
if the head of the agency or instrumentality has made a written request 
to the agency which maintains the record specifying the particular 
portion desired and the law enforcement activity for which the record is 
sought; 

0 (8) to a person pursuant to a showing of compelling circumstances 
affecting the health or safety of an individual if upon such disclosure 
notification is transmitted to the last known address of such individual; 

0 (9) to either House of Congress, or, to the extent of matter within its 
jurisdiction, any committee or subcommittee thereof, any joint committee 
of Congress or subcommittee of any such joint committee; 
(10) to the Comptroller General, or any of his authorized 
representatives, in the course of the performance of the duties of the 
General Accounting Office; 
(1 1) pursuant to the order of a court of competent jurisdiction; or 

0 (12) to a consumer reporting agency in accordance with section 371 1(f) 
of title 31 . 

0 (c) Accounting of Certain Disclosures. 

Each agency, with respect to each system of records under its control, shall - 

(1) except for disclosures made under subsections (b)(l ) or (b)(2) of this 
section, keep an accurate accounting of - 

o (A) the date, nature, and purpose of each disclosure of a record 
to any person or to another agency made under subsection (b) 
of this section; and 

o (B) the name and address of the person or agency to whom the 
disclosure is made; 

0 (2) retain the accounting made under paragraph (1 ) of this subsection 
for at least five years or the life of the record, whichever is longer, after 
the disclosure for which the accounting is made; 
(3) except for disclosures made under subsection (b)(7) of this section, 
make the accounting made under paragraph (1 ) of this subsection 
available to the individual named in the record at his request; and 

0 (4) inform any person or other agency about any correction or notation 
of dispute made by the agency in accordance with subsection (d) of this 
section of any record that has been disclosed to the person or agency if 
an accounting of the disclosure was made. 

(d) Access to Records. 

Each agency that maintains a system of records shall - 

0 (1) upon request by any individual to gain access to his record or to any 
information pertaining to him which is contained in the system, permit 
him and upon his request, a person of his own choosing to accompany 
him, to review the record and have a copy made of all or any portion 
thereof in a form comprehensible to him, except that the agency may 
require the individual to furnish a written statement authorizing 
discussion of that individual's record in the accompanying person's 
presence; 
(2) permit the individual to request amendment of a record pertaining to 
him and - 

o (A) not later than 10 days (excluding Saturdays, Sundays, and 
legal public holidays) after the date of receipt of such request, 
acknowledge in writing such receipt; and 
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o (6) promptly, either - 
rn (i) make any correction of any portion thereof which the 

individual believes is not accurate, relevant, timely, or 
complete; or 

a (ii) inform the individual of its refusal to amend the record 
in accordance with his request, the reason for the refusal, 
the procedures established by the agency for the 
individual to request a review of that refusal by the head 
of the agency or an officer designated by the head of the 
agency, and the name and business address of that 
official; 

0 (3) permit the individual who disagrees with the refusal of the agency to 
amend his record to request a review of such refusal, and not later than 
30 days (excluding Saturdays, Sundays, and legal public holidays) from 
the date on which the individual requests such review, complete such 
review and make a final determination unless, for good cause shown, 
the head of the agency extends such 30-day period; and if, after his 
review, the reviewing official also refuses to amend the record in 
accordance with the request, permit the individual to file with the agency 
a concise statement setting forth the reasons for his disagreement with 
the refusal of the agency, and notify the individual of the provisions for 
judicial review of the reviewing official's determination under subsection 
(g ) ( l  )(A) of this section; 
(4) in any disclosure, containing information about which the individual 
has filed a statement of disagreement, occurring after the filing of the 
statement under paragraph (3) of this subsection, clearly note any 
portion of the record which is disputed and provide copies of the 
statement and, if the agency deems it appropriate, copies of a concise 
statement of the reasons of the agency for not making the amendments 
requested, to persons or other agencies to whom the disputed record 
has been disclosed; and 
(5) nothing in this section shall allow an individual access to any 
information compiled in reasonable anticipation of a civil action or 
proceeding. 

0 (e) Agency Requirements. 

Each agency that maintains a system of records shall - 

0 (I ) maintain in its records only such information about an individual as is 
relevant and necessary to accomplish a purpose of the agency required 
to be accomplished by statute or by executive order of the President; 

0 (2) collect information to the greatest extent practicable directly from the 
subject individual when the information may result in adverse 
determinations about an individual's rights, benefits, and privileges 
under Federal programs; 

0 (3) inform each individual whom it asks to supply information, on the 
form which it uses to collect the information or on a separate form that 
can be retained by the individual - 

o (A) the authority (whether granted by statute, or by executive 
order of the President) which authorizes the solicitation of the 
information and whether disclosure of such information is 
mandatory or voluntary; 

o (B) the principal purpose or purposes for which the information is 
intended to be used; 

o (C) the routine uses which may be made of the information, as 
published pursuant to paragraph (4)(D) of this subsection; and 

o (D) the effects on him, if any, of not providing all or any part of 
the requested information; 

0 (4) subject to the provisions of paragraph (1 1) of this subsection, publish 
in the Federal Register upon establishment or revision a notice of the 
existence and character of the system of records, which notice shall 
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include - 
o (A) the name and location of the system; 
o (8) the categories of individuals on whom records are 

maintained in the system; 
o (C) the categories of records maintained in the system; 
o (D) each routine use of the records contained in the system, 

including the categories of users and the purpose of such use; 
o (E) the policies and practices of the agency regarding storage, 

retrievability, access controls, retention, and disposal of the 
records; 

o (F) the title and business address of the agency official who is 
responsible for the system of records; 

o (G) the agency procedures whereby an individual can be notified 
at his request if the system of records contains a record 
pertaining to him; 

o (H) the agency procedures whereby an individual can be notified 
at his request how he can gain access to any record pertaining 
to him contained in the system of records, and how he can 
contest its content; and 

o (I) the categories of sources of records in the system; 
0 (5) maintain all records which are used by the agency in making any 

determination about any individual with such accuracy, relevance, 
timeliness, and completeness as is reasonably necessary to assure 
fairness to the individual in the determination; 
(6) prior to disseminating any record about an individual to any person 
other than an agency, unless the dissemination is made pursuant to 
subsection (b)(2) of this section, make reasonable efforts to assure that 
such records are accurate, complete, timely, and relevant for agency 
purposes; 

0 (7) maintain no record describing how any individual exercises rights 
guaranteed by the First Amendment unless expressly authorized by 
statute or by the individual about whom the record is maintained or 
unless pertinent to and within the scope of an authorized law 
enforcement activity; 
(8) make reasonable efforts to serve notice on an individual when any 
record on such individual is made available to any person under 
compulsory legal process when such process becomes a matter of 
public record; 

0 (9) establish rules of conduct for persons involved in the design, 
development, operation, or maintenance of any system of records, or in 
maintaining any record, and instruct each such person with respect to 
such rules and the requirements of this section, including any other rules 
and procedures adopted pursuant to this section and the penalties for 
noncompliance; 

0 (10) establish appropriate administrative, technical, and physical 
safeguards to insure the security and confidentiality of records and to 
protect against any anticipated threats or hazards to their security or 
integrity which could result in substantial harm, embarrassment, 
inconvenience, or unfairness to any individual on whom information is 
maintained; 

8 (1 1) at least 30 days prior to publication of information under paragraph 
(4)(D) of this subsection, publish in the Federal Register notice of any 
new use or intended use of the information in the system, and provide 
an opportunity for interested persons to submit written data, views, or 
arguments to the agency; and 
(12) if such agency is a recipient agency or a source agency in a 
matching program with a non-Federal agency, with respect to any 
establishment or revision of a matching program, at least 30 days prior 
to conducting such program, publish in the Federal Register notice of 
such establishment or revision. 

8 (9 Agency Rules. 
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In order to carry out the provisions of this section, each agency that maintains a 
system of records shall promulgate rules, in accordance with the requirements 
(including general notice) of section 553 of this title, which shall - 

0 (1) establish procedures whereby an individual can be notified in 
response to his request if any system of records named by the individual 
contains a record pertaining to him; 

0 (2) define reasonable times, places, and requirements for identifying an 
individual who requests his record or information pertaining to him 
before the agency shall make the record or information available to the 
individual; 

0 (3) establish procedures for the disclosure to an individual upon his 
request of his record or information pertaining to him, including special 
procedure, if deemed necessary, for the disclosure to an individual of 
medical records, including psychological records, pertaining to him; 

0 (4) establish procedures for reviewing a request from an individual 
concerning the amendment of any record or information pertaining to the 
individual, for making a determination on the request, for an appeal 
within the agency of an initial adverse agency determination, and for 
whatever additional means may be necessary for each individual to be 
able to exercise fully his rights under this section; and 

0 (5) establish fees to be charged, if any, to any individual for making 
copies of his record, excluding the cost of any search for and review of 
the record. The Office of the Federal Register shall biennially compile 
and publish the rules promulgated under this subsection and agency 
notices published under subsection (e)(4) of this section in a form 
available to the public at low cost. 

(g) Civil Remedies. 

Whenever any agency 

(1) 
o (A) makes a determination under subsection (d)(3) of this section 

not to amend an individual's record in accordance with his 
request, or fails to make such review in conformity with that 
subsection; 

o (6) refuses to comply with an individual request under 
subsection (d)(l) of this section; 

o (C) fails to maintain any record concerning any individual with 
such accuracy, relevance, timeliness, and completeness as is 
necessary to assure fairness in any determination relating to the 
qualifications, character, rights, or opportunities of, or benefits to 
the individual that may be made on the basis of such record, and 
consequently a determination is made which is adverse to the 
individual; or 

o (0) fails to comply with any other provision of this section, or any 
rule promulgated thereunder, in such a way as to have an 
adverse effect on an individual, the individual may bring a civil 
action against the agency, and the district courts of the United 
States shall have jurisdiction in the matters under the provisions 
of this subsection. 

(2) 
o (A) In any suit brought under the provisions of subsection (g)(l ) 

(A) of this section, the court may order the agency to amend the 
individual's record in accordance with his request or in such 
other way as the court may direct. In such a case the court shall 
determine the matter de novo. 

o (B) The court may assess against the United States reasonable 
attorney fees and other litigation costs reasonably incurred in 
any case under this paragraph in which the complainant has 
substantially prevailed. 
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. (3) 
o (A) In any suit brought under the provisions of subsection (g)(l ) 

(B) of this section, the court may enjoin the agency from 
withholding the records and order the production to the 
complainant of any agency records improperly withheld from 
him. In such a case the court shall determine the matter de novo, 
and may examine the contents of any agency records in camera 
to determine whether the records or any portion thereof may be 
withheld under any of the exemptions set forth in subsection (k) 
of this section, and the burden is on the agency to sustain its 
action. 

o (B) The court may assess against the United States reasonable 
attorney fees and other litigation costs reasonably incurred in 
any case under this paragraph in which the complainant has 
substantially prevailed. 

0 (4) In any suit brought under the provisions of subsection (g)(l)(C) or 
(D) of this section in which the court determines that the agency acted in 
a manner which was intentional or willful, the United States shall be 
liable to the individual in an amount equal to the sum of - 

o (A) actual damages sustained by the individual as a result of the 
refusal or failure, but in no case shall a person entitled to 
recovery receive less than the sum of $1,000; and 

o (B) the costs of the action together with reasonable attorney fees 
as determined by the court. 

0 (5) An action to enforce any liability created under this section may be 
brought in the district court of the United States in the district in which 
the complainant resides, or has his principal place of business, or in 
which the agency records are situated, or in the District of Columbia, 
without regard to the amount in controversy, within two years from the 
date on which the cause of action arises, except that where an agency 
has materially and willfully misrepresented any information required 
under this section to be disclosed to an individual and the information so 
misrepresented is material to establishment of the liability of the agency 
to the individual under this section, the action may be brought at any 
time within two years after discovery by the individual of the 
misrepresentation. Nothing in this section shall be construed to 
authorize any civil action by reason of any injury sustained as the result 
of a disclosure of a record prior to September 27, 1975. 

0 (h) Rights of Legal Guardians. 

For the purposes of this section, the parent of any minor, or the legal guardian 
of any individual who has been declared to be incompetent due to physical or 
mental incapacity or age by a court of competent jurisdiction, may act on behalf 
of the individual. 

(i) Criminal Penalties 

0 (I) Any officer or employee of an agency, who by virtue of his 
employment or official position, has possession of, or access to, agency 
records which contain individually identifiable information the disclosure 
of which is prohibited by this section or by rules or regulations 
established thereunder, and who knowing that disclosure of the specific 
material is so prohibited, willfully discloses the material in any manner to 
any person or agency not entitled to receive it, shall be guilty of a 
misdemeanor and fined not more than $5,000. 

0 (2) Any officer or employee of any agency who willfully maintains a 
system of records without meeting the notice requirements of subsection 
(e)(4) of this section shall be guilty of a misdemeanor and fined not more 
than $5,000. 
(3) Any person who knowingly and willfully requests or obtains any 
record concerning an individual from an agency under false pretenses 
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shall be guilty of a misdemeanor and fined not more than $5,000. 

(j) General Exemptions. 

The head of any agency may promulgate rules, in accordance with the 
requirements (including general notice) of sections 553(b)(1), (2), and (3), (c), 
and (e) of this title, to exempt any system of records within the agency from any 
part of this section except subsections (b), (c)(l) and (2), (e)(4)(A) through (F), 
(e)(6), (7), (9), (lo), and (1 I ) ,  and (i) if the system of records is - 

0 (1) maintained by the Central Intelligence Agency; or 
(2) maintained by an agency or component thereof which performs as its 
principal function any activity pertaining to the enforcement of criminal 
laws, including police efforts to prevent, control, or reduce crime or to 
apprehend criminals, and the activities of prosecutors, courts, 
correctional, probation, pardon, or parole authorities, and which consists 
of (A) information compiled for the purpose of identifying individual 
criminal offenders and alleged offenders and consisting only of 
identifying data and notations of arrests, the nature and disposition of 
criminal charges, sentencing, confinement, release, and parole and 
probation status; (B) information compiled for the purpose of a criminal 
investigation, including reports of informants and investigators, and 
associated with an identifiable individual; or (C) reports identifiable to an 
individual compiled at any stage of the process of enforcement of the 
criminal laws from arrest or indictment through release from supervision. 
At the time rules are adopted under this subsection, the agency shall 
include in the statement required under section 553(c) of this title, the 
reasons why the system of records is to be exempted from a provision 
of this section. 

(k) Specific Exemptions. 

The head of.any agency may promulgate rules, in accordance with the 
requirements (including general notice) of sections 553(b)(1), (2), and (3), (c), 
and (e) of this title, to exempt any system of records within the agency from 
subsections (c)(3), (d), (e)(l ), (e)(4)(G), (H), and (I) and (f) of this section if the 
system of records is - 

(1) subject to the provisions of section 552(b)(1) of this title; 
(2) investigatory material compiled for law enforcement purposes, other 
than material within the scope of subsection (j)(2) of this section: 
Provided, however, That if any individual is denied any right, privilege, or 
benefit that he would otherwise be entitled by Federal law, or for which 
he would otherwise be eligible, as a result of the maintenance of such 
material, such material shall be provided to such individual, except to 
the extent that the disclosure of such material would reveal the identity 
of a source who furnished information to the Government under an 
express promise that the identity of the source would be held in 
confidence, or, prior to the effective date of this section, under an 
implied promise that the identity of the source would be held in 
confidence; 

0 (3) maintained in connection with providing protective services to the 
President of the United States or other individuals pursuant to section 
3056 of title 18; 

0 (4) required by statute to be maintained and used solely as statistical 
records; 

0 (5) investigatory material compiled solely for the purpose of determining 
suitability, eligibility, or qualifications for Federal civilian employment, 
military service, Federal contracts, or access to classified information, 
but only to the extent that the disclosure of such material would reveal 
the identity of a source who furnished information to the Government 
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under an express promise that the identity of the source would be held 
in confidence, or, prior to the effective date of this section, under an 
implied promise that the identity of the source would be held in 
confidence; 

0 (6) testing or examination material used solely to determine individual 
qualifications for appointment or promotion in the Federal service the 
disclosure of which would compromise the objectivity or fairness of the 
testing or examination process; or 

0 (7) evaluation material used to determine potential for promotion in the 
armed services, but only to the extent that the disclosure of such 
material would reveal the identity of a source who furnished information 
to the Government under an express promise that the identity of the 
source would be held in confidence, or, prior to the effective date of this 
section, under an implied promise that the identity of the source would 
be held in confidence. At the time rules are adopted under this ' 

subsection, the agency shall include in the statement required under 
section 553(c) of this title, the reasons why the system of records is to 
be exempted from a provision of this section. 

(I) Archival Records. 

0 (1) Each agency record which is accepted by the Archivist of the United 
States for storage, processing, and servicing in accordance with section 
3103 of title 44 shall, for the purposes of this section, be considered to 
be maintained by the agency which deposited the record and shall be 
subject to the provisions of this section. The Archivist of the United 
States shall not disclose the record except to the agency which 
maintains the record, or under rules established by that agency which 
are not inconsistent with the provisions of this section. 

0 (2) Each agency record pertaining to an identifiable individual which was 
transferred to the National Archives of the United States as a record 
which has sufficient historical or other value to warrant its continued 
preservation by the United States Government, prior to the effective 
date of this section, shall, for the purposes of this section, be considered 
to be maintained by the National Archives and shall not be subject to the 
provisions of this section, except that a statement generally describing 
such records (modeled after the requirements relating to records subject 
to subsections (e)(4)(A) through (G) of this section) shall be published in 
the Federal Register. 

8 (3) Each agency record pertaining to an identifiable individual which is 
transferred to the National Archives of the United States as a record 
which has sufficient historical or other value to warrant its continued 
preservation by the United States Government, on or after the effective 
date of this section, shall, for the purposes of this section, be considered 
to be maintained by the National Archives and shall be exempt from the 
requirements of this section except subsections (e)(4)(A) through (G) 
and (e)(9) of this section. 

(m) Government Contractors. 

0 (1) When an agency provides by a contract for the operation by or on 
behalf of the agency of a system of records to accomplish an agency 
function, the agency shall, consistent with its authority, cause the 
requirements of this section to be applied to such system. For purposes 
of subsection (i) of this section any such contractor and any employee of 
such contractor, if such contract is agreed to on or after the effective 
date of this section, shall be considered to be an employee of an 
agency. 
(2) A consumer reporting agency to which a record is disclosed under 
section 371 1 (f) of title 31 shall not be considered a contractor for the 
purposes of this section. 

http://usgovinfo. about. corn/library/bills/blapa.htm 
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(n) Mailing Lists. 

An individual's name and address may not be sold or rented by an agency 
unless such action is specifically authorized by law. This provision shall not be 
construed to require the withholding of names and addresses otherwise 
permitted to be made public. 

(0) Matching Agreements. 

(1 ) No record which is contained in a system of records may be 
disclosed to a recipient agency or non-Federal agency for use in a 
computer matching program except pursuant to a written agreement 
between the source agency and the recipient agency or non-Federal 
agency specifying - 

o (A) the purpose and legal authority for conducting the program; 
o (B) the justification for the program and the anticipated results, 

including a specific estimate of any savings; 
o (C) a description of the records that will be matched, including 

each data element that will be used, the approximate number of 
records that will be matched, and the projected starting and 
completion dates of the matching program; 

o (D) procedures for providing individualized notice at the time of 
application, and notice periodically thereafter as directed by the 
Data Integrity Board of such agency (subject to guidance 
provided by the Director of the Office of Management and 
Budget pursuant to subsection (v)), to - 

rn (i) applicants for and recipients of financial assistance or 
payments under Federal benefit programs, and 

rn (ii) applicants for and holders of positions as Federal 
personnel, that any information provided by such 
applicants, recipients, holders, and individuals may be 
subject to verification through matching programs; 

o (E) procedures for verifying information produced in such 
matching program as required by subsection (p); 

o (F) procedures for the retention and timely destruction of 
identifiable records created by a recipient agency or non-Federal 
agency in such matching program; 

o (G) procedures for ensuring the administrative, technical, and 
physical security of the records matched and the results of such 
programs; 

o (H) prohibitions on duplication and redisclosure of records 
provided by the source agency within or outside the recipient 
agency or the non-Federal agency, except where required by 
law or essential to the conduct of the matching program; 

o (I) procedures governing the use by a recipient agency or non- 
Federal agency of records provided in a matching program by a 
source agency, including procedures governing return of the 
records to the source agency or destruction of records used in 
such program; 

o (J) information on assessments that have been made on the 
accuracy of the records that will be used in such matching 
program; and 

o (K) that the Comptroller General may have access to all records 
of a recipient agency or a non-Federal agency that the 
Comptroller General deems necessary in order to monitor or 
verify compliance with the agreement. 

(2) 
o (A) A copy of each agreement entered into pursuant to 

paragraph (I) shall - 
(i) be transmitted to the Committee on Governmental 
Affairs of the Senate and the Committee on Government 
Operations of the House of Representatives; and 
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rn (ii) be available upon request to the public. 
o (6) No such agreement shall be effective until 30 days after the 

date on which such a copy is transmitted pursuant to 
subparagraph (A)(i). 

o (C) Such an agreement shall remain in effect only for such 
period, not to exceed 18 months, as the Data lntegrity Board of 
the agency determines is appropriate in light of the purposes, 
and length of time necessary for the conduct, of the matching 
program. 

o (D) Within 3 months prior to the expiration of such an agreement 
pursuant to subparagraph (C), the Data lntegrity Board of the 
agency may, without additional review, renew the matching 
agreement for a current, ongoing matching program for not more 
than one additional year if - 

(i) such program will be conducted without any change; 
and 

m (ii) each party to the agreement certifies to the Board in 
writing that the program has been conducted in 
compliance with the agreement. 

(p) Verification and Opportunity to Contest Findings. 

(1) In order to protect any individual whose records are used in a 
matching program, no recipient agency, non-Federal agency, or source 
agency may suspend, terminate, reduce, or make a final denial of any 
financial assistance or payment under a Federal benefit program to such 
individual, or take other adverse action against such individual, as a 
result of information produced by such matching program, until - 

0 (A) 
m (i) the agency has independently verified the information; 

or 
(ii) the Data Integrity Board of the agency, or in the case 
of a non-Federal agency the Data lntegrity Board of the 
source agency, determines in accordance with guidance 
issued by the Director of the Office of Management and 
Budget that - (I) the information is limited to identification 
and amount of benefits paid by the source agency under 
a Federal benefit program; and (11) there is a high degree 
of confidence that the information provided to the 
recipient agency is accurate; 

o (B) the individual receives a notice from the agency containing a 
statement of its findings and informing the individual of the 
opportunity to contest such findings; and 

0 (C) 
rn (i) the expiration of any time period established for the 

program by statute or regulation for the individual to 
respond to that notice; or 

= (ii) in the case of a program for which no such period is 
established, the end of the 30-day period beginning on 
the date on which notice under subparagraph (B) is 
mailed or otherwise provided to the individual. 

(2) Independent verification referred to in paragraph (1) requires 
investigation and confirmation of specific information relating to an 
individual that is used as a basis for an adverse action against the 
individual, including where applicable investigation and confirmation of - 

o (A) the amount of any asset or income involved; 
o (B) whether such individual actually has or had access to such 

asset or income for such individual's own use; and 
o (C) the period or periods when the individual actually had such 

asset or income. (3) Notwithstanding paragraph (I) ,  an agency 
may take any appropriate action otherwise prohibited by such 
paragraph if the agency determines that the public health or 
public safety may be adversely affected or significantly 
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threatened during any notice period required by such paragraph. 

(q) Sanctions. 

0 (1) Notwithstanding any other provision of law, no source agency may 
disclose any record which is contained in a system of records to a 
recipient agency or non-Federal agency for a matching program if such 
source agency has reason to believe that the requirements of 
subsection (p), or any matching agreement entered into pursuant to 
subsection (o), or both, are not being met by such recipient agency. 

0 (2) No source agency may renew a matching agreement unless - 
o (A) the recipient agency or non-federal agency has certified that 

it has complied with the provisions of that agreement; and 
o (B) the source agency has no reason to believe that the 

certification is inaccurate. 

(r) Report on New Systems and Matching Programs. 

Each agency that proposes to establish or make a significant change in a 
system of records or a matching program shall provide adequate advance 
notice of any such proposal (in duplicate) to the Committee on Government 
Operations of the House of Representatives, the Committee on Governmental 
Affairs of the Senate, and the Office of Management and Budget in order to 
permit an evaluation of the probable or potential effect of such proposal on the 
privacy or other rights of individuals. 

(s) Biennial Report. 

The President shall biennially submit to the Speaker of the House of 
Representatives and the President pro tempore of the Senate a report - 

(1) describing the actions of the Director of the Office of Management 
and Budget pursuant to section 6 of the Privacy Act of 1974 during the 
preceding 2 years; 
(2) describing the exercise of individual rights of access and amendment 
under this section during such years; 
(3) identifying changes in or additions to systems of records; 

0 (4) containing such other information concerning administration of this 
section as may be necessary or useful to the Congress in reviewing the 
effectiveness of this section in carrying out the purposes of the Privacy 
Act of 1 974. 

(t) Effect of Other Laws. 

(1) No agency shall rely on any exemption contained in section 552 of 
this title to withhold from an individual any record which is otherwise 
accessible to such individual under the provisions of this section. 
(2) No agency shall rely on any exemption in this section to withhold 
from an individual any record which is otherwise accessible to such 
individual under the provisions of section 552 of this title. 

(u) Data lntegrity Boards. 

0 (1) Every agency conducting or participating in a matching program shall 
establish a Data Integrity Board to oversee and coordinate among the 
various components of such agency the agency's implementation of this 
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section. 
(2) Each Data lntegrity Board shall consist of senior officials designated 
by the head of the agency, and shall include any senior official 
designated by the head of the agency as responsible for implementation 
of this section, and the inspector general of the agency, if any. The 
inspector general shall not serve as chairman of the Data Integrity 
Board. 

0 (3) Each Data Integrity Board - 
o (A) shall review, approve, and maintain all written agreements 

for receipt or disclosure of agency records for matching 
programs to ensure compliance with subsection (o), and all 
relevant statutes, regulations, and guidelines; 

o (B) shall review all matching programs in which the agency has 
participated during the year, either as a source agency or 
recipient agency, determine compliance with applicable laws, 
regulations, guidelines, and agency agreements, and assess the 
costs and benefits of such programs; 

o (C) shall review all recurring matching programs in which the 
agency has participated during the year, either as a source 
agency or recipient agency, for continued justification for such 
disclosures; 

o (D) shall compile an annual report, which shall be submitted to 
the head of the agency and the Office of Management and 
Budget and made available to the public on request, describing 
the matching activities of the agency, including - 

8 (i) matching programs in which the agency has 
participated as a source agency or recipient agency; 

8 (ii) matching agreements proposed under subsection (0) 
that were disapproved by the Board; 
(iii) any changes in membership or structure of the Board 
in the preceding year; 

8 (iv) the reasons for any waiver of the requirement in 
paragraph (4) of this section for completion and 
submission of a cost-benefit analysis prior to the 
approval of a matching program; 

8 (v) any violations of matching agreements that have been 
alleged or identified and any corrective action taken; and 

8 (vi) any other information required by the Director of the 
Office of Management and Budget to be included in such 
report; 

o (E) shall serve as a clearinghouse for receiving and providing 
information on the accuracy, completeness, and reliability of 
records used in matching programs; 

o (F) shall provide interpretation and guidance to agency 
components and personnel on the requirements of this section 
for matching programs; 

o (G) shall review agency recordkeeping and disposal policies and 
practices for matching programs to assure compliance with this 
section; and 

o (H) may review and report on any agency matching activities that 
are not matching programs. . (4) 

o (A) Except as provided in subparagraphs (9) and (C), a Data 
lntegrity Board shall not approve any written agreement for a 
matching program unless the agency has completed and 
submitted to such Board a cost-benefit analysis of the proposed 
program and such analysis demonstrates that the program is 
likely to be cost effective. (FOOTNOTE 2)(FOOTNOTE 2) So in 
original. Probably should be "cost-effective." 

o (B) The Board may waive the requirements of subparagraph (A) 
of this paragraph if it determines in writing, in accordance with 
guidelines prescribed by the Director of the Office of 
Management and Budget, that a cost-benefit analysis is not 
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required. 
(C) A cost-benefit analysis shall not be required under 
subparagraph (A) prior to the initial approval of a written 
agreement for a matching program that is specifically required by 
statute. Any subsequent written agreement for such a program 
shall not be approved by the Data lntegrity Board unless the 
agency has submitted a cost-benefit analysis of the program as 
conducted under the preceding approval of such agreement. 

(A) If a matching agreement is disapproved by a Data lntegrity 
Board, any party to such agreement may appeal the disapproval 
to the Director of the Office of Management and Budget. Timely 
notice of the filing of such an appeal shall be provided by the 
Director of the Office of Management and Budget to the 
Committee on Governmental Affairs of the Senate and the 
Committee on Government Operations of the House of 
Representatives. 
(0) The Director of the Office of Management and Budget may 
approve a matching agreement notwithstanding the disapproval 
of a Data lntegrity Board if the Director determines that - 

(i) the matching program will be consistent with all 
applicable legal, regulatory, and policy requirements; 

w (ii) there is adequate evidence that the matching 
agreement will be cost-effective; and 
(iii) the matching program is in the public interest. 

(C) The decision of the Director to approve a matching 
agreement shall not take effect until 30 days after it is reported to 
committees described in subparagraph (A). 
(D) If the Data lntegrity Board and the Director of the Offce of 
Management and Budget disapprove a matching program 
proposed by the inspector general of an agency, the inspector 
general may report the disapproval to the head of the agency 
and to the Congress. 

(6) The Director of the Office of Management and Budget shall, annually 
during the first 3 years after the date of enactment of this subsection and 
biennially thereafter, consolidate in a report to the Congress the 
information contained in the reports from the various Data lntegrity 
Boards under paragraph (3)(D). Such report shall include detailed 
information about costs and benefits of matching programs that are 
conducted during the period covered by such consolidated report, and 
shall identify each waiver granted by a Data lntegrity Board of the 
requirement for completion and submission of a cost-benefit analysis 
and the reasons for granting the waiver. 
(7) In the reports required by paragraphs (3)(D) and (6), agency 
matching activities that are not matching programs may be reported on 
an aggregate basis, if and to the extent necessary to protect ongoing 
law enforcement or counterintelligence investigations. 

(v) Office of Management and Budget Responsibilities. 

The Director of the Office of Management and Budget shall - 

(1) develop and, after notice and opportunity for public comment, 
prescribe guidelines and regulations for the use of agencies in 
implementing the provisions of this section; and 

0 (2) provide continuing assistance to and oversight of the implementation 
of this section by agencies. 

5552b. Open meetings. 

0 (a) For purposes of this section - 
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(I) the term "agency" means any agency, as defined in section 552(e) 
(FOOTNOTE 1) of this title, headed by a collegial body composed of two 
or more individual members, a majority of whom are appointed to such 
position by the President with the advice and consent of the Senate, and 
any subdivision thereof authorized to act on behalf of the agency; 
(2) the term "meeting" means the deliberations of at least the number of 
individual agency members required to take action on behalf of the 
agency where such deliberations determine or result in the joint conduct 
or disposition of official agency business, but does not include 
deliberations required or permitted by subsection (d) or (e); and 

0 (3) the term "member" means an individual who belongs to a collegial 
body heading an agency. 

0 (b) Members shall not jointly conduct or dispose of agency business 
other than in accordance with this section. Except as provided in 
subsection (c), every portion of every meeting of an agency shall be 
open to public observation. 

0 (c) Except in a case where the agency finds that the public interest 
requires otherwise, the second sentence of subsection (b) shall not 
apply to any portion of an agency meeting, and the requirements of 
subsections (d) and (e) shall not apply to any information pertaining to 
such meeting otherwise required by this section to be disclosed to the 
public, where the agency properly determines that such portion or 
portions of its meeting or the disclosure of such information is likely to - 

o ( I )  disclose matters that are (A) specifically authorized under 
criteria established by an Executive order to be kept secret in the 
interests of national defense or foreign policy and (B) in fact 
properly classified pursuant to such Executive order; 

o (2) relate solely to the internal personnel rules and practices of 
an agency; 

o (3) disclose matters specifically exempted from disclosure by 
statute (other than section 552 of this title), provided that such 
statute (A) requires that the matters be withheld from the public 
in such a manner as to leave no discretion on the issue, or (B) 
establishes particular criteria for withholding or refers to 
particular types of matters to be withheld; 

o (4) disclose trade secrets and commercial or financial 
information obtained from a person and privileged or 
confidential; 

o (5) involve accusing any person of a crime, or formally censuring 
any person; 

o (6) disclose information of a personal nature where disclosure 
would constitute a clearly unwarranted invasion of personal 
privacy; 

o (7) disclose investigatory records compiled for law enforcement 
purposes, or information which if written would be contained in 
such records, but only to the extent that the production of such 
records or information would (A)' interfere with enforcement 
proceedings, (B) deprive a person of a right to a fair trial or an 
impartial adjudication, (C) constitute an unwarranted invasion of 
personal privacy, (D) disclose the identity of a confidential 
source and, in the case of a record compiled by a criminal law 
enforcement authority in the course of a criminal investigation, or 
by an agency conducting a lawful national security intelligence 
investigation, confidential information furnished only by the 
confidential source, (E) disclose investigative techniques and 
procedures, or (F) endanger the life or physical safety of law 
enforcement personnel; 

o (8) disclose information contained in or related to examination, 
operating, or condition reports prepared by, on behalf of, or for 
the use of an agency responsible for the regulation or 
supervision of financial institutions; 

0 
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o (9) disclose information the premature disclosure of which would 

8 (A) in the case of an agency which regulates currencies, 
securities, commodities, or financial institutions, be likely 
to (i) lead to significant financial speculation in 
currencies, securities, or commodities, or (ii) significantly 
endanger the stability of any financial institution; or 

8 (B) in the case of any agency, be likely to significantly 
frustrate implementation of a proposed agency action, 
except that subparagraph (B) shall not apply in any 
instance where the agency has already disclosed to the 
public the content or nature of its proposed action, or 
where the agency is required by law to make such 
disclosure on its own initiative prior to taking final agency 
action on such proposal; or 

o (10) specifically concern the agency's issuance of a subpena, or 
the agency's participation in a civil action or proceeding, an 
action in a foreign court or international tribunal, or an arbitration, 
or the initiation, conduct, or disposition by the agency of a 
particular case of formal agency adjudication pursuant to the 
procedures in section 554 of this title or otherwise involving a 
determination on the record after opportunity for a hearing. 

(d) 
o (1) Action under subsection (c) shall be taken only when a 

majority of the entire membership of the agency (as defined in 
subsection (a)(l)) votes to take such action. A separate vote of 
the agency members shall be taken with respect to each agency 
meeting a portion or portions of which are proposed to be closed 
to the public pursuant to subsection (c), or with respect to any 
information which is proposed to be withheld under subsection 
(c). A single vote may be taken with respect to a series of 
meetings, a portion or portions of which are proposed to be 
closed to the public, or with respect to any information 
concerning such series of meetings, so long as each meeting in 
such series involves the same particular matters and is 
scheduled to be held no more than thirty days after the initial 
meeting in such series. The vote of each agency member 
participating in such vote shall be recorded and no proxies shall 
be allowed. 

o (2) Whenever any person whose interests may be directly 
affected by a portion of a meeting requests that the agency close 
such portion to the public for any of the reasons referred to in 
paragraph (5), (6), or (7) of subsection (c), the agency, upon 
request of any one of its members, shall vote by recorded vote 
whether to close such meeting. 

(3) Within one day of any vote taken pursuant to paragraph (1) or (2), 
the agency shall make publicly available a written copy of such vote 
reflecting the vote of each member on the question. If a portion of a 
meeting is to be closed to the public, the agency shall, within one day of 
the vote taken pursuant to paragraph (1) or (2) of this subsection, make 
publicly available a full written explanation of its action closing the 
portion together with a list of all persons expected to attend the meeting 
and their affiliation. 

0 (4) Any agency, a majority of whose meetings may properly be closed to 
the public pursuant to paragraph (4), (8), (9)(A), or (10) of subsection 
(c), or any combination thereof, may provide by regulation for the closing 
of such meetings or portions thereof in the event that a majority of the 
members of the agency votes by recorded vote at the beginning of such 
meeting, or portion thereof, to close the exempt portion or portions of the 
meeting, and a copy of such vote, reflecting the vote of each member on 
the question, is made available to the public. The provisions of 
paragraphs (I) ,  (2), and (3) of this subsection and subsection (e) shall 
not apply to any portion of a meeting to which such regulations apply: 
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Provided, That the agency shall, except to the extent that such 
information is exempt from disclosure under the provisions of subsection 
(c), provide the public with public announcement of the time, place, and 
subject matter of the meeting and of each portion thereof at the earliest 
practicable time. 
(e) 

o (1) In the case of each meeting, the agency shall make public 
announcement, at least one week before the meeting, of the 
time, place, and subject matter of the meeting, whether it is to be 
open or closed to the public, and the name and phone number of 
the official designated by the agency to respond to requests for 
information about the meeting. Such announcement shall be 
made unless a majority of the members of the agency 
determines by a recorded vote that agency business requires 
that such meeting be called at an earlier date, in which case the 
agency shall make public announcement of the time, place, and 
subject matter of such meeting, and whether open or closed to 
the public, at the earliest practicable time. 

o (2) The time or place of a meeting may be changed following the 
public announcement required by paragraph (1) only if the 
agency publicly announces such change at the earliest 
practicable time. The subject matter of a meeting, or the 
determination of the agency to open or close a meeting, or 
portion of a meeting, to the public, may be changed following the 
public announcement required by this subsection only if (A) a 
majority of the entire membership of the agency determines by a 
recorded vote that agency business so requires and that no 
earlier announcement of the change was possible, and (B) the 
agency publicly announces such change and the vote of each 
member upon such change at the earliest practicable time. 

o (3) Immediately following each public announcement required by 
this subsection, notice of the time, place, and subject matter of a 
meeting, whether the meeting is open or closed, any change in 
one of the preceding, and the name and phone number of the 
official designated by the agency to respond to requests for 
information about the meeting, shall also be submitted for 
publication in the Federal Register. 

(9 
o (1) For every meeting closed pursuant to paragraphs (I) through 

(1 0) of subsection (c), the General Counsel or chief legal officer 
of the agency shall publicly certify that, in his or her opinion, the 
meeting may be closed to the public and shall state each 
relevant exemptive provision. A copy of such certification, 
together with a statement from the presiding officer of the 
meeting setting forth the time and place of the meeting, and the 
persons present, shall be retained by the agency. The agency 
shall maintain a complete transcript or electronic recording 
adequate to record fully the proceedings of each meeting, or 
portion of a meeting, closed to the public, except that in the case 
of a meeting, or portion of a meeting, closed to the public 
pursuant to paragraph (8), (9)(A), or (10) of subsection (c), the 
agency shall maintain either such a transcript or recording, or a 
set of minutes. Such minutes shall fully and clearly describe all 
matters discussed and shall provide a full and accurate summary 
of any actions taken, and the reasons therefor, including a 
description of each of the views expressed on any item and the 
record of any rollcall vote (reflecting the vote of each member on 
the question). All documents considered in connection with any 
action shall be identified in such minutes. 

o (2) The agency shall make promptly available to the public, in a 
place easily accessible to the public, the transcript, electronic 
recording, or minutes (as required by paragraph (1)) of the 
discussion of any item on the agenda, or of any item of the 
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testimony of any witness received at the meeting, except for 
such item or items of such discussion or testimony as the 
agency determines to contain information which may be withheld 
under subsection (c). Copies of such transcript, or minutes, or a 
transcription of such recording disclosing the identity of each 
speaker, shall be furnished to any person at the actual cost of 
duplication or transcription. The agency shall maintain a 
complete verbatim copy of the transcript, a complete copy of the 
minutes, or a complete electronic recording of each meeting, or 
portion of a meeting, closed to the public, for a period of at least 
two years after such meeting, or until one year after the 
conclusion of any agency proceeding with respect to which the 
meeting or portion was held, whichever occurs later. 

(g) Each agency subject to the requirements of this section shall, within 
180 days after the date of enactment of this section, following 
consultation with the Office of the Chairman of the Administrative 
Conference of the United States and published notice in the Federal 
Register of at least thirty days and opportunity for written comment by 
any person, promulgate regulations to implement the requirements of 
subsections (b) through (f) of this section. Any person may bring a 
proceeding in the United States District Court for the District of Columbia 
to require an agency to promulgate such regulations if such agency has 
not promulgated such regulations within the time period specified herein. 
Subject to any limitations of time provided by law, any person may bring 
a proceeding in the United States Court of Appeals for the District of 
Columbia to set aside agency regulations issued pursuant to this 
subsection that are not in accord with the requirements of subsections 
(b) through (f) of this section and to require the promulgation of 
regulations that are in accord with such subsections. 

(h) 
o (1) The district courts of the United States shall have jurisdiction 

to enforce the requirements of subsections (b) through (f) of this 
section by declaratory judgment, injunctive relief, or other relief 
as may be appropriate. Such actions may be brought by any 
person against an agency prior to, or within sixty days after, the 
meeting out of which the violation of this section arises, except 
that if public announcement of such meeting is not initially 
provided by the agency in accordance with the requirements of 
this section, such action may be instituted pursuant to this 
section at any time prior to sixty days after any public 
announcement of such meeting. Such actions may be brought in 
the district court of the United States for the district in which the 
agency meeting is held or in which the agency in question has its 
headquarters, or in the District Court for the District of Columbia. 
In such actions a defendant shall serve his answer within thirty 
days after the service of the complaint. The burden is on the 
defendant to sustain his action. In deciding such cases the court 
may examine in camera any portion of the transcript, electronic 
recording, or minutes of a meeting closed to the public, and may 
take such additional evidence as it deems necessary. The court, 
having due regard for orderly administration and the public 
interest, as well as the interests of the parties, may grant such 
equitable relief as it deems appropriate, including granting an 
injunction against future violations of this section or ordering the 
agency to make available to the public such portion of the 
transcript, recording, or minutes of a meeting as is not 
authorized to be withheld under subsection (c) of this section. 

o (2) Any Federal court otherwise authorized by law to review 
agency action may, at the application of any person properly 
participating in the proceeding pursuant to other applicable law, 
inquire into violations by the agency of the requirements of this 
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section and afford such relief as it deems appropriate. Nothing in 
this section authorizes any Federal court having jurisdiction 
solely on the basis of paragraph ( I )  to set aside, enjoin, or 
invalidate any agency action (other than an action to close a 
meeting or to withhold information under this section) taken or 
discussed at any agency meeting out of which the violation of 
this section arose. *(i) The court may assess against any party 
reasonable attorney fees and other litigation costs reasonably 
incurred by any other party who substantially prevails in any 
action brought in accordance with the provisions of subsection 
(g) or (h) of this section, except that costs may be assessed 
against the plaintiff only where the court finds that the suit was 
initiated by the plaintiff primarily for frivolous or dilatory purposes. 
In the case of assessment of costs against an agency, the costs 
may be assessed by the court against the United States. 

a (j) Each agency subject to the requirements of this section shall annually 
report to the Congress regarding the following: 

o (1) The changes in the policies and procedures of the agency 
under this section that have occurred during the preceding 1 - 
year period. s. 

o (2) A tabulation of the number of meetings held, the exemptions 
applied to close meetings, and the days of public notice provided 
to close meetings. 

o (3) A brief description of litigation or formal complaints 
concerning the implementation of this section by the agency. 

o (4) A brief explanation of any changes in law that have affected 
the responsibilities of the agency under this section. 

a (k) Nothing herein expands or limits the present rights of any person 
under section 552 of this title, except that the exemptions set forth in 
subsection (c) of this section shall govern in the case of any request 
made pursuant to section 552 to copy or inspect the transcripts, 
recordings, or minutes described in subsection (f) of this section. The 
requirements of chapter 33 of title 44, United States Code, shall not 
apply to the transcripts, recordings, and minutes described in subsection 
(f) of this section. 

a (I) This section does not constitute authority to withhold any information 
from Congress, and does not authorize the closing of any agency 
meeting or portion thereof required by any other provision of law to be 
open. -(m) Nothing in this section authorizes any agency to withhold 
from any individual any record, including transcripts, recordings, or 
minutes required by this section, which is otherwise accessible to such 
individual under section 552a of this title. 

3553. Rule making. 

a (a) This section applies, according to the provisions thereof, except to 
the extent that there is involved - 

o (1) a military or foreign affairs function of the United States; or 
o (2) a matter relating to agency management or personnel or to 

public property, loans, grants, benefits, or contracts. 

a (b) General notice of proposed rule making shall be published in the 
Federal Register, unless persons subject thereto are named and either 
personally served or otherwise have actual notice thereof in accordance 
with law. The notice shall include - 

o (1) a statement of the time, place, and nature of public rule 
making proceedings; 

o (2) reference to the legal authority under which the rule is 
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proposed; and 
o (3) either the terms or substance of the proposed rule or a 

description of the subjects and issues involved. Except when 
notice or hearing is required by statute, this subsection does not 
apply - 

rn (A) to interpretative rules, general statements of policy, or 
rules of agency organization, procedure, or practice; or 
(B) when the agency for good cause finds (and 
incorporates the finding and a brief statement of reasons 
therefor in the rules issued) that notice and public 
procedure thereon are impracticable, unnecessary, or 
contrary to the public interest. 

(c) After notice required by this section, the agency shall give interested 
persons an opportunity to participate in the rule making through 
submission of written data, views, or arguments with or without 
opportunity for oral presentation. After consideration of the relevant 
matter presented, the agency shall incorporate in the rules adopted a 
concise general statement of their basis and purpose. When rules are 
required by statute to be made on the record after opportunity for an 
agency hearing, sections 556 and 557 of this title apply instead of this 
subsection. 

0 (d) The required publication or service of a substantive rule shall be 
made not less than 30 days before its effective date, except - 

o (I) a substantive rule which grants or recognizes an exemption 
or relieves a restriction; 

o (2) interpretative rules and statements of policy; or 
o (3) as otherwise provided by the agency for good cause found 

and published with the rule. 

(e) Each agency shall give an interested person the right to petition for 
the issuance, amendment, or repeal of a rule. 

5554. Adjudications. 

(a) This section applies, according to the provisions thereof, in every 
case of adjudication required by statute to be determined on the record 
after opportunity for an agency hearing, except to the extent that there is 
involved - 

o (1) a matter subject to a subsequent trial of the law and the facts 
de novo in a court; 

o (2) the selection or tenure of an employee, except a 
(FOOTNOTE 1) administrative law judge appointed under 
section 3105 of this title; (FOOTNOTE 1) So in original. 

o (3) proceedings in which decisions rest solely on inspections, 
tests, or elections; 

o (4) the conduct of military or foreign affairs functions; 
o (5) cases in which an agency is acting as an agent for a court; or 
o (6) the certification of worker representatives. 

(b) Persons entitled to notice of an agency hearing shall be timely 
informed of - 

o (1) the time, place, and nature of the hearing; 
o (2) the legal authority and jurisdiction under which the hearing is 

to be held; and 
o (3) the matters of fact and law asserted. When private persons 

are the moving parties, other parties to the proceeding shall give 
prompt notice of issues controverted in fact or law; and in other 
instances agencies may by rule require responsive pleading. In 
fixing the time and place for hearings, due regard shall be had 

http://usgovinfo.about.com/library/bills/blapa. htm 
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for the convenience and necessity of the parties or their 
representatives. 

(c) The agency shall give all interested parties opportunity for - 
o (I) the submission and consideration of facts, arguments, offers 

of settlement, or proposals of adjustment when time, the nature 
of the proceeding, and the public interest permit; and 

o (2) to the extent that the parties are unable so to determine a 
controversy by consent, hearing and decision on notice and in 
accordance with sections 556 and 557 of this title. 

(d) The employee who presides at the reception of evidence pursuant to 
section 556 of this title shall make the recommended decision or initial 
decision required by section 557 of this title, unless he becomes 
unavailable to the agency. Except to the extent required for the 
disposition of ex parte matters as authorized by law, such an employee 
may not - 

o (I) consult a person or party on a fact in issue, unless on notice 
and opportunity for all parties to participate; or 

o (2) be responsible to or subject to the supervision or direction of 
an employee or agent engaged in the performance of 
investigative or prosecuting functions for an agency. An 
employee or agent engaged in the performance of investigative 
or prosecuting functions for an agency in a case may not, in that 
or a factually related case, participate or advise in the decision, 
recommended decision, or agency review pursuant to section 
557 of this title, except as witness or counsel in public 
proceedings. This subsection does not apply - 

m (A) in determining applications for initial licenses; 
(B) to proceedings involving the validity or application of 
rates, facilities, or practices of public utilities or carriers; 
or 
(C) to the agency or a member or members of the body 
comprising the agency. 

(e) The agency, with like effect as in the case of other orders, and in its 
sound discretion, may issue a declaratory order to terminate a 
controversy or remove uncertainty. 

5555. Ancillary matters. 

(a) This section applies, according to the provisions thereof, except as 
otherwise provided by this subchapter. 
(b) A person compelled to appear in person before an agency or 
representative thereof is entitled to be accompanied, represented, and 
advised by counsel or, if permitted by the agency, by other qualified 
representative. A party is entitled to appear in person or by or with 
counsel or other duly qualified representative in an agency proceeding. 
So far as the orderly conduct of public business permits, an interested 
person may appear before an agency or its responsible employees for 
the presentation, adjustment, or determination of an issue, request, or 
controversy in a proceeding, whether interlocutory, summary, or 
otherwise, or in connection with an agency function. With due regard for 
the convenience and necessity of the parties or their representatives 
and within a reasonable time, each agency shall proceed to conclude a 
matter presented to it. This subsection does not grant or deny a person 
who is not a lawyer the right to appear for or represent others before an 
agency or in an agency proceeding. 
(c) Process, requirement of a report, inspection, or other investigative 
act or demand may not be issued, made, or enforced except as 
authorized by law. A person compelled to submit data or evidence is 
entitled to retain or, on payment of lawfully prescribed costs, procure a 
copy or transcript thereof, except that in a nonpublic investigatory 
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proceeding the witness may for good cause be limited to inspection of 
the official transcript of his testimony. 

0 (d) Agency subpenas authorized by law shall be issued to a party on 
request and, when required by rules of procedure, on a statement or 
showing of general relevance and reasonable scope of the evidence 
sought. On contest, the court shall sustain the subpena or similar 
process or demand to the extent that it is found to be in accordance with 
law. In a proceeding for enforcement, the court shall issue an order 
requiring the appearance of the witness or the production of the 
evidence or data within a reasonable time under penalty of punishment 
for contempt in case of contumacious failure to comply. 
(e) Prompt notice shall be given of the denial in whole or in part of a 
written application, petition, or other request of an interested person 
made in connection with any agency proceeding. Except in affirming a 
prior denial or when the denial is self-explanatory, the notice shall be 
accompanied by a brief statement of the grounds for denial. 

s556. Hearings; presiding employees; powers and duties; burden of proof; 
evidence; record as basis of decision. 

(a) This section applies, according to the provisions thereof, to hearings 
required by section 553 or 554 of this title to be conducted in 
accordance with this section. 

0 (b) There shall preside at the taking of evidence - 
o ( I )  the agency; 
o (2) one or more members of the body which comprises the 

agency; or 
o (3) one or more administrative law judges appointed under 

section 3105 of this title. 

This subchapter does not supersede the conduct of specified classes of 
proceedings, in whole or in part, by or before boards or other employees 
specially provided for by or designated under statute. The functions of presiding 
employees and of employees participating in decisions in accordance with 
section 557 of this title shall be conducted in an impartial manner. A presiding or 
participating employee may at any time disqualify himself. On the filing in good 
faith of a timely and sufficient affidavit of personal bias or other disqualification 
of a presiding or participating employee, the agency shall determine the matter 
as a part of the record and decision in the case. 

(c) Subject to published rules of the agency and within its powers, 
employees presiding at hearings may - 

o ( 1 )  administer oaths and affirmations; 
0 (2) issue subpenas authorized by law; 
o (3) rule on offers of proof and receive relevant evidence; 
o (4) take depositions or have depositions taken when the ends of 

justice would be served; 
o (5) regulate the course of the hearing; 
o (6) hold conferences for the settlement or simplification of the 

issues by consent of the parties or by the use of alternative 
means of dispute resolution as provided in subchapter IV of this 
chapter; 

o (7) inform the parties as to the availability of one or more 
alternative means of dispute resolution, and encourage use of 
such methods; 

o (8) require the attendance at any conference held pursuant to 
paragraph (6) of at least one representative of each party who 
has authority to negotiate concerning resolution of issues in 
controversy; 

o (9) dispose of procedural requests or similar matters; 
o (10) make or recommend decisions in accordance with section 

557 of this title; and 
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o (1 1) take other action authorized by agency rule consistent with 
this subchapter. 

(d) Except as otherwise provided by statute, the proponent of a rule or 
order has the burden of proof. Any oral or documentary evidence may 
be received, but the agency as a matter of policy shall provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious evidence. A 
sanction may not be imposed or rule or order issued except on 
consideration of the whole record or those parts thereof cited by a party 
and supported by and in accordance with the reliable, probative, and 
substantial evidence. The agency may, to the extent consistent with the 
interests of justice and the policy of the underlying statutes administered 
by the agency, consider a violation of section 557(d) of this title sufficient 
grounds for a decision adverse to a party who has knowingly committed 
such violation or knowingly caused such violation to occur. A party is 
entitled to present his case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of the facts. In rule making 
or determining claims for money or benefits or applications for initial 
licenses an agency may, when a party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of the evidence in 
written form. 

(e) The transcript of testimony and exhibits, together with all papers and 
requests filed in the proceeding, constitutes the exclusive record for 
decision in accordance with section 557 of this title and, on payment of 
lawfully prescribed costs, shall be made available to the parties. When 
an agency decision rests on official notice of a material fact not 
appearing in the evidence in the record, a party is entitled, on timely 
request, to an opportunity to show the contrary. 

#57. Initial decisions; conclusiveness; review by agency; submissions by 
parties; contents of decisions; record. 

(a) This section applies, according to the provisions thereof, when a 
hearing is required to be conducted in accordance with section 556 of 
this title. 
(b) When the agency did not preside at the reception of the evidence, 
the presiding employee or, in cases not subject to section 554(d) of this 
title, an employee qualified to preside at hearings pursuant to section 
556 of this title, shall initially decide the case unless the agency 
requires, either in specific cases or by general rule, the entire record to 
be certified to it for decision. When the presiding employee makes an 
initial decision, that decision then becomes the decision of the agency 
without further proceedings unless there is an appeal to, or review on 
motion of, the agency within time provided by rule. On appeal from or 
review of the initial decision, the agency has all the powers which it 
would have in making the initial decision except as it may limit the 
issues on notice or by rule. When the agency makes the decision 
without having presided at the reception of the evidence, the presiding 
employee or an employee qualified to preside at hearings pursuant to 
section 556 of this title shall first recommend a decision, except that in 
rule making or determining applications for initial licenses - 

o (1) instead thereof the agency may issue a tentative decision or 
one of its responsible employees may recommend a decision; or 

o (2) this procedure may be omitted in a case in which the agency 
finds on the record that due and timely execution of its functions 
imperatively and unavoidably so requires. 

0 (c) Before a recommended, initial, or tentative decision, or a decision on 
agency review of the decision of subordinate employees, the parties are 

http://usgovinfo. about. comllibrary/bills/blapa.htm 
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entitled to a reasonable opportunity to submit for the consideration of the 
employees participating in the decisions - 

o (1) proposed findings and conclusions; or 
o (2) exceptions to the decisions or recommended decisions of 

subordinate employees or to tentative agency decisions; and 
o (3) supporting reasons for the exceptions or proposed findings or 

conclusions. The record shall show the ruling on each finding, 
conclusion, or exception presented. All decisions, including 
initial, recommended, and tentative decisions, are a part of the 
record and shall include a statement of - 

rn (A) findings and conclusions, and the reasons or basis 
therefor, on all the material issues of fact, law, or 
discretion presented on the record; and 
(6) the appropriate rule, order, sanction, relief, or denial 
thereof. 

(d) 
o (1) In any agency proceeding which is subject to subsection (a) 

of this section, except to the extent required for the disposition of 
ex parte matters as authorized by law - 

(A) no interested person outside the agency shall make 
or knowingly cause to be made to any member of the 
body comprising the agency, administrative law judge, or 
other employee who is or may reasonably be expected to 
be involved in the decisional process of the proceeding, 
an ex parte communication relevant to the merits of the 
proceeding; 
(6) no member of the body comprising the agency, 
administrative law judge, or other employee who is or 
may reasonably be expected to be involved in the 
decisional process of the proceeding, shall make or 
knowingly cause to be made to any interested person 
outside the agency an ex parte communication relevant 
to the merits of the proceeding; 

rn (C) a member of the body comprising the agency, 
administrative law judge, or other employee who is or 
may reasonably be expected to be involved in the 
decisional process of such proceeding who receives, or 
who makes or knowingly causes to be made, a 
communication prohibited by this subsection shall place 
on the public record of the proceeding: 

rn (i) all such written communications; 
rn (ii) memoranda stating the substance of all such 

oral communications; and 
rn (iii) all written responses, and memoranda stating 

the substance of all oral responses, to the 
materials described in clauses (i) and (ii) of this 
subparagraph; 

rn (D) upon receipt of a communication knowingly made or 
knowingly caused to be made by a party in violation of 
this subsection, the agency, administrative law judge, or 
other employee presiding at the hearing may, to the 
extent consistent with the interests of justice and the 
policy of the underlying statutes, require the party to 
show cause why his claim or interest in the proceeding 
should not be dismissed, denied, disregarded, or 
otherwise adversely affected on account of such 
violation; and 

rn (E) the prohibitions of this subsection shall apply 
beginning at such time as the agency may designate, but 
in no case shall they begin to apply later than the time at 
which a proceeding is noticed for hearing unless the 
person responsible for the communication has 
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knowledge that it will be noticed, in which case the 
prohibitions shall apply beginning at the time of his 
acquisition of such knowledge. 

o (2) This subsection does not constitute authority to withhold 
information from Congress. 
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9558. Imposition of sanctions; determination of applications for licenses; 
suspension, revocation, and expiration of licenses. 

a (a) This section applies, according to the provisions thereof, to the 
exercise of a power or authority. 
(b) A sanction may not be imposed or a substantive rule or order issued 
except within jurisdiction delegated to the agency and as authorized by 
law. 
(c) When application is made for a license required by law, the agency, 
with due regard for the rights and privileges of all the interested parties 
or adversely affected persons and within a reasonable time, shall set 
and complete proceedings required to be conducted in accordance with 
sections 556 and 557 of this title or other proceedings required by law 
and shall make its decision. Except in cases of willfulness or those in 
which public health, interest, or safety requires otherwise, the 
withdrawal, suspension, revocation, or annulment of a license is lawful 
only if, before the institution of agency proceedings therefor, the 
licensee has been given - 

o (1) notice by the agency in writing of the facts or conduct which 
may warrant the action; and 

o (2) opportunity to demonstrate or achieve compliance with all 
lawful requirements. 

When the licensee has made timely and sufficient application for a renewal or a 
new license in accordance with agency rules, a license with reference to an 
activity of a continuing nature does not expire until the application has been 
finally determined by the agency. 

9559. Effect on other laws; effect of subsequent statute. 

This subchapter, chapter 7, and sections 1305,3105, 3344,4301(2)(E), 5372, 
and 7521 of this title, and the provisions of section 5335(a)(B) of this title that 
relate to administrative law judges, do not limit or repeal additional requirements 
imposed by statute or otherwise recognized by law. Except as otherwise 
required by law, requirements or privileges relating to evidence or procedure 
apply equally to agencies and persons. Each agency is granted the authority 
necessary to comply with the requirements of this subchapter through the 
issuance of rules or otherwise. Subsequent statute may not be held to 
supersede or modify this subchapter, chapter 7, sections 1305, 3105, 3344, 
4301(2)(E), 5372, or 7521 of this title, or the provisions of section 5335(a)(B) of 
this title that relate to administrative law judges, except to the extent that it does 
so expressly. 
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ARGUMENT 

l(r I. FRANKLIN u. MASSACHUSETTS SUPPORTS JUDI- 
CIAL REVIEW. 

A. The Third Circuit's Opinions Are Consistent  With  
Franklin. 

Under the "automatic reapportionment statute" at issue in 
Franklin, the Secretary of Commerce was required to report 
census data to the President, who then applied a formula 
specified in the statute to determine the number of representa- 
tives allocated to each state. 112 S.Ct. at  2771. No  particular 
procedural safeguards were mandated for the Secretary to  
follow. T h e  President subsequently transmitted the results t o  
Congress for  implementation of the decennial reapportion- 
ment. T h e  Secretary included in her census report federal 
employees living abroad (primarily military personnel) a s  
residents of  their "designated" home state. Plaintiffs sought 
review of this report under both the APA and the constitu- 
tion.'S Id. a t  2773. 

The  district court found for plaintiffs on their APA chaI- 
!enge arid ordered the President to recalculate congressional 
apportionmenr using census figures that did not include over- 
seas federal e m p l ~ y e e s .  Id. Reversing the district court in a 
direct appeal,  this Court held that t5z Se.cretary'c report t s  the 
President constituted mere "tentative recommendations" and 
was not "final" agency action subject to judicial review 
because the automatic reapportionment statute did not require 

' 5  The Secretary's decision to include the disputed federal employees 
in the 1990 census caused one House seat to be shifted from Massachusetts 
to the State of Washington 112 S.Ct. at 2770. Plaintiffs argued that the 
Secretary's action was arbitrary and capricious because there was substan- 
tial evidence that when military personnel designated their home state upon 
induction, they disproportionately selected a state with low income tax 
rates rather than their actual home state. Id at 277 1-73. Plaintiffs' constitu- 
tional challenge was based on their argument that the inclusion of federal 
employees living abroad violated the requirement that the census be con- 
ducted through an "actual enumeration" of persons living within a state. Id. 
at 2773. 



the President to accept or even consider the Secretary's 
census figures. He could act totally independently from the 
Secretary or instruct the Secretary to reform the census. Id. at 

Franklin further held that the President's actions were 
not reviewable under the APA because the President is not an 
"agency" within the meaning of that statute.I6 Id. a t  2775. 
This Court expressly confirmed, however, that regardless of 
his status under the APA, "the President's actions may still be 
reviewed for constitutionality." Id. at 2776. 

Although the Third Circuit's initial opinion in this case 
was rendered before Franklin, it is consistent. The  Third 
Circuit concluded that judicial review under the Act is  appro- 
priate after the Base Closure Commission's list has beza 
transmitted by the President to Congress and not rejected 
within 45 days. In addition, the Third Circuit, anticipating 
Franklin's ruling that the President is not an "agency" under 
the APA, assumed for the purpose of its analysis that presi- 
dential conduct is not subject to judicial review under the 
APA's "arbitrary and capricious" standard. 

The Third Circuit nonetheless conciuded, as did Frank- 
lin, that the President's conduct is subject to judicial review 
to assure that neither he nor any of his subordinates exceedzd 
their powers under applicable statutes or the Constitution. 
The Third Circuit's opinion on remand, citing Youngstown - a 
case also relied on by Franklitz - confirmed this basic precept 
of American jurisprudence. See Specter v. Garrett, 995 F.2d at 
409. Thus, both Franklin and the Third Circuit's opinions 

' 6  The Court explained: "[olut of respect for the separation of powers 
and the unique constitutional position of the President," the APA's textual 
silence did not provide an adequate basis to assume that Congress intended 
that the President's performance of "statutory duties be reviewed for abuse 
of discretion." I 1 2  S. Ct. at 2775. 



hold that where the President exceeds the scope of his statu- 
tory o r  constitutional powers, judicial review must be avail- 

*able to preserve the tripartite structure of our constitutional 
form of government.17 

B. Franklin Confirms T h e  Historic Power Of T h e  
Fcdcral  Judiciary To Restrain Executive Branch 
Conduct  Violating The Constitutionally Manda-  
ted  Separation Of Powers. 

Nothing in Franklin even purports to disturb the federal 
judiciary's historic role of ensuring that presidential conduct 
does not exceed constitutional o r  statutory boundaries. On the 
contrary. Franklin's narrow holding that the President is not 
an agency under the APA has no effect on the fundamental 
principles governing judicial review that originated nearly 
I50 years before the APA's enactment. See, e.g., Lirrle v. 
Barreme, 6 U . S .  ( 2  Cranch) 170, 178 (1804) (President's 
instructions that went beyond scope of congressional authori- 
zation could not "legalize an act which without those instruc- 
tions would have been a plain trespass"). See also Inrersfare 
Commerce Comm. v. Brotherhood of Locomotive Engineers, 
482 U.S. 270, 282 (1987) (APA "codifies the nature and 
attributes of  judicial review"); A & M Brand Realty Corp. v. 
Woods, 53 F. Supp. 715, ?I  7 (D.D.C. 1950) ("The purpose of 
[the APA] was to extend judicial review that had previously 
existed and to proscribe procedure and scope of judicial 
review. Such judicial review as existed outside of the Act 
remained unfettered by it.").18 

'7 Petitioners cite no authority for their argument that there is a 
meaningful distinction between presidential actions taken in excess of 
statutory authority and actions taken contrary to a constitutional provision. 
No case has ever suggested that the federal judiciary does not possess the 
constitutional power to review under the separation of powers doctrine the 
actions of the President for statutory or constitutional compliance. 

18 Petitioners rely on Cohen v. Rice, 992 F.2d 376 (1st Cir. 1993). as 
support for the total abrogation of judicial review under the Act. 



Rather than limiting Youngstown (or  any other source of  
judicial review of  presidential conduct  other than under  the  
APA's "arbitrary and capricious" standard). Franklin relied o n  
Youngstown for the  proposition that the President's conduct i s  
subject to review for  constitutionality. The Third Circuit a lso 
properly relied on Youngsrown to conclude that the  Presi- 
dent's conduct is subject  to  constitutional review where he  
exceeds the scope of authority granted by Congress under the 
Base Closure Act.  Franklin is thus not only consistent with, 
but affirmatively supports ,  the decision below. 

1. Executive Branch Conduct That Violates The 
Scope Of Authority Delegated By Congress 
Or The Constitution Will Be Enjoined To Pre- ..-- 

serve T h e  Constitution's Separation Of 
Powers. 

T h e  Constitution divides governmental power into three 
branches: the legislative, the executive and the judicial. J. W. 
Hampton, Jr. & C o .  v. United States,  276 U . S .  394, 406 
(1928). That  division of powers and functions "was not sim- 
ply an  abstract generalization in the minds of the Framers: it 
was woven into the document  that was  drafted in Philadelphia 
in the Summer  of 1787." Buckley v. Valeo, 424 U . S .  1 ,  124 
(1976). The Constitiition separates t he  branches of govcrn- 
ment "not to promote efficiency, but to preclude the exercise 

Significantly, just ~hrec weeks ago, the Second Circuit in County of Seneca. 
- F.3d , 1993 WL 504463 (2d Cir., Dec. 10, 1993), agreed with the 
Third Circuit that violations of thc Act's fair process mandate are judicially 
reviewable. See note I ,  s u p r a  To the extent Cohen even applies, it is 
plainly wrong. Cohen affirmed summary judgment for the government on 
the ground that the Commission's transmittal of the base closure package to 
the President was not final agency action within the meaning of Franklin. 
For the reasons stated herein. that ruling was erroneous. See discussion 
infra at pp. 29-32. Moreover, Cohen did not even purport to address the 
federal courts' historic powers (outside of the APA) to review presidential 
conduct which exceeds statutory or constitutional authority. Without a 
valid package, the President simply lacks the authority to act. See discus- 
sion infra at pp. 20-27. 



of arbitrary power" and to "save the people from autocracy." 
Myers v. United States, 272 U . S .  52, 293 (1926) (Brandeis, J., 
dissenting). To protect that vital safeguard of liberty, the 
Yourzgsrown Court enjoined enforcement of a presidential 
order that exceeded both the scope of authority granted by 
congress  and that granted under Article I1  of the Constitution. 
Yorolgstown Sheer & Tube Co. v. Sawyer, 343 U . S .  579, 587 
(1952). See also Hamilton, The Federalist No. 78 ("There is 
no position which depends on clearer principles, than that 
every act of a delegated authority, contrary to the tenor of the 
commission under which it is exercised, is void."). 

Franklin's reliance on Youngstown was well placed. In 
April, 1952, at  the height of the Korean conflict, the steel- 
workers' unions gave notice of a nationwide strike. To ensure 
continued production of essential war materials, President 
Truman ordered the Secretary of Commerce to seize and 
operate the steel mills. Justice Black's "Opinion of the Court" 
first recognized that the President's authority was limited by 
the Constitution's separation of powers: 

The President's power to see that the laws are 
faithfully executed refutes the idea that h e  is to be ri 
lawmaker. The Constitution limits his functions in 
the lawmaking process to the recommending of 
laws he thinks wise and vetoicg of 12ws h e  thinks 
bad. And the Constitution is neither silent nor 
equivocal about who shall make laws which the 
President is to execute. 

343 U.S. at 587. 

Finding the President without either constitutional or 
statutory authority to order the seizure of private industries - 
regardless of t h e  asserted military crisis - the Court declared 
the President's order illegal and affirmed the injunction 
against the Secretary entered below. See Currie, The Constitu- 
tion in the Supreme Court: 1888-1986, p. 369 (Chicago 1990) 

I 

("Youngstown . . . stands as an  eloquent reminder that the 
President must obey the law and that in general he may act 
only on the basis of statute."). 



The pole-star of Youngstown - that the executive branch 
is bound by express limitations on authority granted by Con- 
gress and the Constitution - is almost as old as the Republic 
itself. In Little 1). Barreme, an action for damages was brought 
against the commander of an American warship for his cap- 
ture of a Dutch commercial vessel on the open seas. The 
commander defended his seizure on the grounds that: 1) the 
President had instructed naval commanders to seize American 
vessels bound to or from French ports; and 2) there was 
probable cause to believe the ship of American origin. In fact, 
the Flying Fish was of Dutch, not American origin. More 
critically, however, the statute under which the President 
issued the instructions only authorized the seizure of Ameri- 
can vessels sailing to French ports, and the Flying Fish had 
been seized on its way from a French port. 

While noting that it was "by no means clear" that the 
President lacked constitutional authority to order the seizure 
as Commander-in-Chief, Justice Marshall nonetheless empha- 
sized that Congress had prescribed limited grounds for sei- 
zure. 2 Cranch at 177-78. Justice Marshall thus concluded 
that, as the President's instructions had gone beyond the 
scope of the limited congressional authorization, they could 
not "legalize an act which without those instructions would 
have been a plain trespass." Id. at 178. See also Kendal! v. 
United Stares, 37 U . S .  (12  Pet.) 524, 610 (1838) ("[Ilt would 
be an alarming doctrine that Congress cannot impose upon 
any executive officer any duty they may think proper, which 
is not repugnant to any rights secured and protected by the 
Constitution; and i n  such cases, the duty and responsibility 
grow out of and are subject to the control of the law, and not 
to the direction of the President."). 

Yourzgstowrr and Little stand for a principle at the very 
core of our constitutional government - that where the Presi- 
dent or subordinate executive officers act beyond the scope of 
their legal authority, judicial relief must be available to pro- 
tect the separation of powers. See also Nixon v. Fitzgerald, 
457 U.S. 731, 754 (1982) ("When judicial action is needed to 
serve broad public interests . . . as when the Court acts, not in 
derogation of separation of powers, but to maintain their 



proper balance . . . that 
warranted"); Buckley v. 
Court has not hesitated 

exercise of jurisdiction has been held 
Valeo,  424 U.S. 1 ,  123 ( 1  976) ("This 
to enforce the principle of separation 

of powers embodied in the Constitution. . . . "); Stark v. 
Wickard, 321 U S .  288, 310 (1944) ("[tlhe responsibility of 
determining the limits of statutory grants of authority . . . is a 
judicial function entrusted to the courts by Congress"). Noth- 
ing in Frankl in  abrogates that critical role of the federal 
judiciary. And nothing in the Third Circuit's opinions below 
is inconsistent with Franklin.19 

2. Judicial Review Is Available To Secure Execu- 
tive Branch Compliance With The Mandatory 
Procedural Requirements Of The 1990 Base 
Closure Act. 

Petitioners concede that their only  authority to close 
domestic military bases is that which they obtained from 
Congress under the Base Closure Act: "Neither the President 
nor petitioners have relied on inherent Article I1 powers in 
selecting the Philadelphia Naval Shipyard for closure." [Brief 
at 331. It is likewise undisputed for the purposes of this 
appeal that they deliberately ignored congressionally manda- 
ted proczdural safeguards in determining to close the Ship- 
yard. Thus, Petitioners, having acted wltttout either statutcry 

Qu 
'9 Even Justice Scalia's separate opinion in Franklin, although sug- 

gesting that separation of powers concerns should prevent a federal court 
from entering injunctive relief against the President, nonetheless distin- 
guished between an injunction against the President directly and one 
against a subordinate executive officer attempting to carry out an illegal 
presidential directive. Justice Scalia's reluctance to allow the former did 
not: 

in  any way suggest that Presidential action is unreviewable. 
Review of the legality of Presidential action can ordinarily be 
obtained in a suit seeking to enjoin the officers who attempt to 
enforce the President's directive. 

112 S. Ct. at 2790 (emphasis in original) (citing Youngstown). In the 
present case, Respondents seek to enjoin the Secretary of Defense, not the 
President, from closing the Shipyard. 



o r  constitutional authority, cannot  close the Shipyard.  Y o u n g -  
s t o w n  and F r a n k l i n  both support the Third Circuit 's  holding 
that judicial review is available t o  enjoin Petitioners from 
exceeding the scope  of their legal authority. 

( a )  T h e  P r e s i d e n t  W a s  W i t h o u t  S t a t u t o r y  
Au tho r i t y  T o  Approve  A B a s e  C l o s u r e  
Package  P r e p a r e d  In Vio la t ion  Of T h e  
Congress iona l  Mandate .  

Petitioners first suggest that Y o u n g s t o w n  c a n  be distin- 
guished because it  involved an  assertion o f  presidential 
authority that Congress  had specifically rejected when it  
refused t o  amend the  Taft-Hartley Act to permit  execut ive 
branch seizure of  private industry. In contrast,  Petitioners 
argue, the Base Closure  Act authorizes the President to accept 
o r  reject the Commission's indivisible base closure package 
for  any reason a t  all .  Thus,  according to Petitioners,  the 
President's limited involvement under the Act places the 
entire base closure process  beyond judicial review, even 
though the  Sec re t a ry  and t he  Commiss ion  de l ibera te ly  
violated congressional mandates in performing their respec- 
tive statutory duties.20 

20 In fact. Franklin itself suggests that no amount of statutory discre- 
tion can ever insulate a President from the illegal conduct of subordinate 
executive officers. In holding the President's conduct subject to constitu- 
tional review regardless of APA status, and despite the lack of finality of 
the Secretary's tentative census report, the Fratlklir~ Court nonetheless 
examined whether "the Secretary's allocation of overseas federal 
employees to the States violated the command of Article I. $ 2, cl. 3, that 
the number of Rcprcsentativcs per State be determined by an 'actual 
Enumeration' of 'their respective Numbers.' " 112 S. Ct. at 2777 
(emphasis added). Nothing in  Fratlklin suggested that federal overseas 
employees were included in the 1990 census at the President's direction or 
that the President was required by statute to approve the Secretary's 
methods. Yet nothing in Franklin suggested that the majority had changed 
its mind and decided to review the Secretary's conduct, regardless .of 
finality. Thus, Franklin reviewed only the President's conduct in deciding 
whether the Secretary's census method violated the Constitution. 



Petitioners radically misconstrue both the nature of the 
statutory scheme at issue here and the nature of the Presi- 
dent's limited involvement within that scheme. As [he Third 
Circuit recognized, the President's only authority under the 
Act is to approve or reject a base closure package which was 
prepared in accordance with the statutory procedures: 

[Wlhile Congress did not intend courts to second- 
guess the Commander-in-Chief, i t  did intend to 
establish exclusive means for closure of domestic 
bases. 5 2909(a). With two exceptions, Congress 
intended that domestic bases be closed only pur- 
suant to an exercise of presidential discretion 
informed by recommendations of the nation's mili- 
tary establishment and an independent commission 
based on a common and disclosed ( 1 )  appraisal of 
rnilitary need, ( 2 )  set of criteria for closing, and (3 )  
data base. Congress did not simply delegate this 
kind of decision to zhe President and leave ro his 
judgment what advice and data he would solicit. 
Rather, it established a specific procedure that 
would ensure balanced and informed advice to be 
ccnsidered by the President and by Congress before 
the executive and legislative judgments were made. 

[h'lzre, the !Presider;t 's] otily avarlcble uu~kority 
has been expressly confined by Congress to action 
based on a particular type of process. 

995 F.2d at 407, 409 (fo%tnote omitted) (emphasis partly in  
original). 

The President has no greater statutory authority to 
approve a materially flawed base closure package than he has 
to submit to Congress a closure package of his own indepen- 
dent creation. Where the Act's non-discretionary statutory 
safeguards have been ignored, the President receives nothing 
from the Commission upon which he has statutory authority 
to act. Hence, the President's "approval" of the 1991 base 
closure package was "without authority of law, illegal and 
void." Carl Zeiss, Inc. v. United States, 76 F.2d 41 2, 41 8 
(Customs Ct. App. 1935) (where Tariff Commission failed to 



provide public notice required by statute, presidential procla- 
mation based on Commission's defective recommendation 
"was without authority of law, illegal and void"). 

As with the Base Closure Act, the statutory scheme in 
American Airlines. Inc. v. Civ i l  Aeronaufics Bd., 348 F.2d 349 
(D.C. Cir. 1965), required presidential approval of agency 
determinations. Specifically, the statute authorized the Presi- 
dent to approve or reject decisions of the Civil Aeronautics 
Board (the "Board") affecting overseas air carriers. Seventeen 
years earlier, in Chicago & Southern A i r  Lines, Inc. v. Water- 
man S.S. Corp. ,  333 U.S. 103 (1948), this Court had declared 
that, in light of the President's broad constitutional authority 
over foreign affairs, his statutory approval of a Board deter- 
mination was not subject to judicial review on the ground that 
the Board order  lacked "substantial evidence." Id .  at  
11 1-12.2' 

Chief Justice (then Judge) Burger distinguished Water- 

man as involving only whether the Board determination was 
supported by "substantial evidence." 348 F.2d at  353. In 
contrast, plaintiffs in American Airl ines alleged that thc 
Board acted beyond the scope of statutory authority in author- 
izing "split charter7' arrangements. Id .  at 351. In finding that 
Waterman did not preclude review of the President's approval 

2 '  Although the \Vaternla11 majority did not spccify the nvurc of the 
plaintiffs' challenge to thc Board order at issue, the dissent noted that 
plaintiffs had alleged thc Board lacked "substantial evidence" 10 support its 
findings. 333 U.S. at 1 1  7. I n  any event, the majority did note that the Board 
proceedings were not being "challenged as to regularity." Id. at 105. Based 
on that language, subsequent courts have distinguished Watertmn as rlof 
involving a claim that the  Board exceeded the scope of its statutory 
authority. See Alaska Airlines, Inc. v. Pan American World Airways, Inc., 
321 F.2d 394, 396 (D.C. Cir. 1963) ("[Waterman] neither settles nor 
illuminates more than faintly the issues which would face a court reviewing 
the authority of the Board"); American Airlines, Inc. v. Civil Aemmutics 
Bd., 348 E2d 349, 353 (D.C. Cir. 1965) (Burger, J.) (Waterman has no 
rclevance where "the President purports to approve a recommendation 
which the Board was powerless to make"). 



of a Board determination itself violating statutory authority, 

Qv Judge Burger held: 
- 

The deference Waterman accords to presidential 
discretion in matters of national defense and foreign 
policy as  they bear on overseas air carriers has no 
relevancy where, as here alleged, the President pur- 
ports to approve a recommendation which the Board 
was powerless to make; if indeed the Board has no 

power, then as  a legal reality there was nothing 
before the President. 

Id. at 3 5 3  (emphasis added). See also Hochman, Judicial 
Review of Administrative Processes in which the President 
Participates, 74  Harv. L. Rev. 684, 708 (1961) ("if the Presi- 
dent cannot act without a Board recommendation, it hardly 
seems likely that he can act upon one that fails to comply with 
the statutory requirements. And the function of determining 
whether the statutory requirements have been fulfilled is that 
of the court and not of the executive, for the answer to this 
question will also decide whether the executive himself was 
acting within his statutory authority"). 

From the outset, Respondents have alleged that the Sec- 
retary snd tSe Comrnissicn acted beyond ths scope of con- - gressional authority in preparing the 1991 base closure 
packape. And as the Third Circuit acknowledged, the Presi- 
dent's own statutory authority is "expressly confined by Con- 
gress to action based on a particular type of process." Because 
that process was materially flawed, the President had no 
lawful base closure package upon which he could act. The 
President's purported approval of the defective package, and 
his transmission of that defective package to Congress, were 
thus beyond the scope of the statutory authority delegated to 
him by Congress. Both Youngstown and Franklin establish 
that, to protect the constitutionally mandated separation of 
powers, the President's involvement in the base closure pro- 
cess must be subject to  judicial review. 



(b) Where The  Executive Branch Exceeds 
The Scope Of Authority Delegated By 
Congress, I t  Necessarily Breaches The  
Constitutionally Mandated Separation 
Of Powers. 

While Petitioners concede that Franklin permitted consti- 
tutional review of the President's conduct, they contend that 
Franklin's holding is not relevant here because the President 
violated only a statute, not the Constitution. In  contrast, 
Petitioners suggest, Franklin reviewed whether the Secre- 
tary's census method violated a. specific provision of the 
Constitution. Without citing any  authority, Petitioners assert 

', that the distinction between presidential conduct that violates 
the constitutionally mandated separation of powers, and presi-- 
dential conduct that violates specific constitutional provi- 
sions, makes a difference with respect to the availability of 
judicial review under the Base Closure Act. That argument 
must be flatly rejected. 

In holding the President's conduct subject to constitu- 
tional review, Franklin relied squarely on Youngstown. Yet 
Youngsrowr. itself relied on the separation of powers precepts 
that are not traceable to any specific constitutional provision, 
but instead are "woven into the document" as a whole. See 
Buckley, 424 U.S.  at 123. Youngstown examined nGt just 
whether the executive branch violated a single constitutional 
provision, but whether the President's conduct had breached 
the very fabric of our constitutional order. The President's 
violation of the Base Closure Act raises constitutional con- 
cerns no less compelling. 

Thus, the Third Circuit properly relied on both Frarlklin 
and Youngstown in holding that judicial review is available to 
determine whether the President exceeded the scope of h i s  
statutory authority in approving the 1991 base closure pack- 
age. As recognized below: 

We read Youngstown Sheet & Tube Co. v. Sawyer, 
343 U S .  579 (1952), to stand for the proposition 
that the President must have constitutional or statu- 
tory authority for whatever action he wishes to take 



and that judicial review is available to determine 
whether such authority exists. Youngstown also 
stands for the proposition that i t  is the constitu- 
tionally-mandated separation of powers which 
requires the President tc~ remain within the scope of 
his legal authority. Indeed, we note that the Yorrt~g- 
stowrr Court, in invalidating the President's action, 
explicitly noted that the President was statutorily 
authorized to seize property under certain condi- 
tions, but that those conditions were not met i n  the 
case before it. Because a failure by the President to 
remain within statutorily mandated limits exceeds, 
in this context as well as that of Youngstown, not 
only the President's statutory authority, but his con- 
stitutional authority as well, our review of whether 
presidential 'action has remained within statutory 
limits may properly be characterized as a form of 
constitutional review. That such constitutional 
review exists is explicitly reaffirmed by Franklin. 

995 F.2d at 409 (citations and footnote omitted). 

Whether judicial review in this case is labeled "constitu- 
tional review," or a "form" of constitutional review, is not 
important. Regardless of label, judicial review of the Presi- 
defit's somplisnce with the law is an absolute necessity if the W separation of powers is to serve the purpose for which it was 
designed. See American School of Magnetic Healing 17. McAn-  
nrrlty):, 187 U . S .  94, 108 (1902) ("The acts of all . . . officers 
must be justified by some law, and in case an official violates 
the law to the injury of an individual the courts generally 
have jurisdiction to grant relief."); Philadelphia Co.  v. 
Stimson, 223 US. 605, 620 (1912) (executive branch officer 
cannot claim immunity from judicial process where he is 
"acting in excess of his authority or under an authority not 
validly conferred"). 



(c) F o r  The  Purpose Of Determining The 
Scope Of Judicial Review, No Distinction 
C a n  Be Made  Between Const i tu t ional  
Claims Involving Separation Of Powers 
Issues And Claims Involving Constitu- 
tionally Protected Property Interests. 

Finally, Petitioners attempt to distinguish Youngsrowtl as 
involving constitutionally protected private property rights. In 
contrast, Petitioners suggest, the "constitutional" issue raised 
here involves the separation of powers. Petitioners fail to 
explain, however, why that distinction should make any dif- 
ference, particularly since the decision below sustaining 
Respondents' standing is not on appeal here. Clearly, Peti- 
tioners elevate form over substance. 

In Immigration and Naturalization Service v. Chadha, 
462 U . S .  919 (1983), a constitutional challenge to the "legis- 
lative veto," this Court rejected a similar attempt to elevate 
"private" constitutional rights over constitutional claims 
involving separation of powers issues: 

We must . . . reject the contention that Chadha lacks 
standing because a consequence of his prevailing 
will advance the interests of the Execlitive Branch 
in a separation-of-powers dispute with Congress, 
rather than simply Chadha's private interests. . . . If 
the [legis;atice] veto provision violates thc Consti- 
tution, and is severable, the deportation order 
against Chadha will be canceled. 

Id. at 935-36 (citation omitted). See also Youngstown, 343 U.S.  at 
635 (Jackson, J., concurring) ("the Constitution diffuses power the 
better to secure liberty"); Madison, The Federalisr No. 51 ("the 
constant aim is to divide and arrange the several offices in such a 
manner as that each may be a check on the other; that the private 
interest of every individual may be a sentinel over t h e  public 
rights"). 

Here, as in Chadha, if Respondents prevail on their 
argument that judicial review is necessary under the Act to 
implement the intent of Congress, and if they are able to 
enjoin the Shipyard's closure, their private interests will cer- 
tainly be advanced. Franklin's constitutional challenge to the 



Secretary's census allocation of overseas federal employees 
involved no more of a "private" constitutional right than the 
separation of powers challenge raised by Respondents here. 
To conclude that Congress intended to give the executive 
branch unlimited power to close military bases for whatever 
reason i t  deemed proper (or for no reason at all) would render 
the Act meaningless. See, e.g., Uniled States v. Menasckc, 
348  U . S .  528 ,  538-39  ( I  955)  (" 'The cardinal principle of 
statutory construction is to save and not to destroy'. . . . It is 
our duty 'to give effect, if possible, to every clause and word 
of a statute' . . . rather than to emasculate an entire section, as 
the Government's interpretation requires"); Shapiro v. United 
Stales, 335 U.S. 1 ,  31 (1948) ("we must heed the . . . well- 
settled doctrine of this Court to read a statute, assuming that 
i t  is susceptible of either of two opposed inter~r~tat ions,  in 
the manner which effectuates rather than frustrates the major 
purpose of the legislative draftsmen"). 

3. Franklin Must Not Be Read To Eviscerate The  
Congressional Mandate Of Fair Process In 
The Closure Of Domestic Military Bases, 
Thereby Nullifying The Act. 

Limited presidential involvement in a statutory scheme 
cannot give the imprimatur of legality to executive branch 
conduct brazenly violating congressional mandates. When 
Congress declared a statutory "purpose" - i.e., to ensure a 
"Jair process" - it certainly never intended for the executive 
branch to decide for itself whether the law should be obeyed. 
See Leedonr v. Kyne, 358 U.S. 184, 190-91 (1958) ("This 
Court cannot lightly infer that Congress does not intend 
judicial protection of rights it confers against agency action 
taken in  excess  o f  delegated powers."). The power of this 
argument is dramatically confirmed by Petitioners' astonish- 
ing failure to deal with it. Not even once in any of the 48 
pages of their Brief do Petitioners acknowledge the declared 
"purpose" of the Act. They disingenuously ignore it - just  as 
they boldly ignored the Congressional mandates designed to 
ensure the "fair process." 



The fallacies in Petitioners' interpretation that there is no 
judicial review are illustrated by the following hypothetical. 
Assume that: ( I )  total ly ignor ing his s ta tu tory  duty 
($ 2903(b)), the Secretary of Defense proposes base closures 
supported not by a force-structure plan or by any public 
comment, but rather based upon his personal prejudice, bias 
and animus, and he refuses to transmit any information to the 
Comptroller General; (2) despite knowledge of these viola- 
tions and in violation of its own statutory duties (§ 2903(d)), 
the Commission approves the Secretary's recommendations 
without public hearings and based upon a totally deficient 
administrative record; (3) the President, knowing but not 
caring that the Act has been ignored and refusing to overrule 
his Secretary of Defense, summarily approves the closure list 
in the scant 15 days provided; (4) Congress, preoccupied with 
pressing military, health care and budgetary matters, cannot 
possibly consider a joint resolution of disapproval within 45 
days, and after only 2 hours of debate; and (5) the proposed 
bases are closed, disrupting the lives of tens of thousands of 
people and the communities in which they live - all without a 
fair process. 

Petitioners' strained interpretation would preclude judi- 
cial review of even the most blatant, arbitrary and unlawful 
executive branch disregard ,of the procedures mandated by 
Congress to ensure a "fair process." That remarkably extreme 
argument cannot be squared with Yorr~~gsrowz's fundamental 
principle that the "Constitution is neither silent nor equivocal 
about who shall make the laws." As Justice Frankfurter cau- 
tioned in Youngstown: 

The accretion of dangerous power does not come in 
a day. It does come, however slowly, from the 
generative force of unchecked disregard of the 
restrictions that fence in even the most disinterested 
assertion of authority. 

343 U.S. at 594 (Frankfurter, J., concurring). 



C. Because The President Has No Authority To 
Accept A Base Closure Package Which Was The 

V Product Of An Unfair Process, The Commission 
Report Is "Final" For The Purpose Of Judicial 
Review. 

The Base Closure Act and the automatic reapportionment 
statute in Franklin do not share "similar statutory schemes." 
In Fmtlklirz, the act imposed no procedural requirements on 
the Secretary of Commerce and the Secretary's report to the 
President carried "no direct consequences" and had "no direct 
effect." 112 S. Ct. at 2774. Indeed, the President could amend 
the Secretary's recommendations or instruct the Secretary to 
reform the census i n  such a manner as to completely change 
the outcome of reapportionment. Id. (statute did not "require 
the President to use the data in the Secretary's report"). In 
fact, a Department of Commerce press release, issued the 
same day that the Secretary presented her report to the Presi- 
dent, expressly confirmed that "the data presented to the 
President was still subject to correction." Id. 

In stark contrast to the statute in Franklin, the Base 
Closvre Act docs not permit the President to ignore, revise or 
amend the Commission's list of closures. He is only permitted 
to accept or reject the Commission's closure package in its 
entirety and is not permitted to "cl~exy-pick" - i.e., tci sdd or 

(r eliminate individual bases.22 As Petitioners concede: 
A critical feature of the process is the use of an 
independent and bipartisan Commission to recom- 
mend bases for closure. H.R. Rep. No. 665, IOlst 
Cong., 2d Sess. 341 (1990). To safeguard the Com- 
mission's role in the process, the Act provides that 

, 
its recommendations must be considered as an indi- 
visible package. H.R .  Conf. Rep.  No. 923, supra, at 

22 The Act does not permit either the President or Congress to target 
any individual base or group of bases for closure. The list must be accepted 
or rejected by the President and Congress as presented. Thus, neither the 
President nor Congress could close a base not included on the Commis- 
don's indivisible base closure list. 



704. The President may trigger base closures under 
the Act only by approving 'all the recommenda- 
tions' of the independent Commission. 

[Brief at 40 (emphasis added)]. The Act does not give the 
President either the time2%r the resources to determine 
whether Petitioners complied with the Act's procedural man- 
dates; indeed, that historically has been the function of the 
judiciary. See Srark v. Wickard, 321 US. 288, 310 ( 1  944) 
("[tlhe responsibility of determining the limits of statutory 
grants of authority . . . is a judicial function entrusted to the 
courts by Congress by the statutes establishing courts and 
[defining] their jurisdiction"). 

The President must rely exclusively on the final report of 
the agencies in making his decision, and the legitimacy of that 
decision hinges entirely on the agencies' adherence to the 
mandated procedural safeguards that are the raison d'etre of 
the Act. See. e.g., Carl Zeiss, Inc. v. United States, 76 F.2d 
412, 418 (Customs Ct. App. 1935) (where Tariff Commission 
failed to provide public notice required by statute, presiden- 
tial proclamat ion based on Commission's defective recom- 
mendation "was without authority of law, illegal and void"); 
Hochman, Judicial Review of Administrative Processes in 
which the President Participates, 7 4  Harv. L. Rev. 684, 7 0  
(1961) (supporting "decisions holding that the courts will 
determine whether the Commission has complied with the 
statutory requirements regarding notice and hearing and, find- 
ing such defects, will hold invalid a presidential proclamation 
based on such an investigation"). For the base closure process 
to function as Congress intended and for the President's 
decision to be informed and responsible, t h e  Act's procedural 
mandates must be complied with at the agency level. The 
agencies' actions must therefore be "final" for the purpose of 
judicial review. See Franklin, 112 S .  Ct. at 2773 ("core 

23 See 10 U.S.C. 8 2903(e) (President has only 15 days to review 
Commission's report). 



question" regarding finality is whether "the agency has com- 
pleted its decisionmaking process" and whether "the result of 
that process is one that will directly affect the parties"). 

Petitioners thus err in stating that the Act "makes the 
President personally responsible for base closure decisions, 
and provides for extensive congressional involvement and 
oversight i n  the process." [Brief at 151. Petitioners themselves 
concede elsewhere i n  their Brief that Congress and the Presi- 
dent intended to avoid responsibility for politically sensitive 
closure decisions by delegating their authority to target bases 
for closure to an independent commission. [Brief at 2-31. The 
Secretary and the Commission alone are subject to the Act's 
procedural requirements and where those mandates have been 
ignored, the President i s  left without a legal package of base 
closures upon which to act. See American Airlines, Inc. v. 
Civil Aeronautics Bd., 348 F.2d 349, 353 (D.C. Cir. 1965) (if 
agency action was without statutory authority, "then as a legal 
reality there was nothing before the President"). See also 
Hochman, Judicial Review of Administrative Processes in 

which the President Participates, 7 4  Harv. L. Rev. 684, 708 
(1961) (where the President cannot act without agency recom- 
mendation, "it hardly seems likely that he can act upon one 
that fails to conlp!y with the statutury requirements. And the 
function of determining whether the statutory requirzments 
have been fulfilled is that of the court and not of the execu- 
tive, for the answer to this question will also decide whether 
the executive was himself acting within his statutory author- 
ity."). 

Denial of judicial review in this case would not only 
thwart the will of Congress as expressed i n  the Act and its 
legislative history, b u t  would effectively issue blank checks to 
the bureaucracy in a wide range of future cases to disclaim 
any accountability to Congress, the courts and the public. 
Such an unsalutary result could not have been intended by 
this Court in Franklin. See, e.g., Heckler v. Chaney, 470 U.S .  
821, 839 (1985) (Brennan, J. concurring) ("It may be pre- 
sumed that Congress does not intend administrative agencies, 



agents of Congress' own creation, to ignore clear jurisdic- 
t ional,  regulatory,  statutory o r  constitutional com- 
mands . . . "); Leedonl v. Kyne, 358 U.S. 184, 190 (1958). 
Indeed, to apply Franklin in the sweeping manner urged by 
Petitioners would eviscerate the two centuries of pre-Franklin 
precedent sustaining judicial review of agency action. 

11. T H E  S T R O N G  PRESUMPTION OF JUDICIAL 
R E V I E W  U N D E R  T H E  A C T  HAS N O T  BEEN 
REBUTTED BY "CLEAR AND CONVINCING EVI- 
DENCE." 

It is axiomatic that judicial review of final agency action 
"will not be cut off unless there is persuasive reason to 
believe that such was the purpose of Congress." Bowen v. 
Michigan Academy of Family Physicians, 476 U.S. 667, 670 
(1986) (quoting Abborr Laboratories v. Gardner, 387 U.S. 
136, 140 (1967)). i t  is "presume[d] that Congress intends the 
executive to obey its statutory commands and, accordingly, 
that i t  expects the courts to grant relief when an executive 
agency violates such a command." Bowen, 476 U.S. at 681. 
This strong presumption in favor of judicial review can be 
o:?ercome only upon a showing of "clear and convincing" 
evidence of a contrary congressional intent. Id. As empha- 
sized in Bowen: 

We begin with the strong presumption that Congress 
intends judicial review of administrative action. 
From the beginning 'our cases [have established] 
that judicial review of a final agency action by an 
aggrieved person will not be cut off unless there is 
persuasive reason to believe that such was the pur- 
pose of Congress.' [citation omitted]. In Marbury v. 
Madison, 1 Cranch 136, 163, 2 L Ed 60 ( 1  803). a 
case itself involving review of executive action, 
Chief Justice Marshall insisted that '[tlhe very 
essence of civil liberty certainly consists in the 
right of every individual to claim the protection of 
the laws.' 

* * * 



Committees of both Houses of Congress have 
endorsed this view. In undertaking the comprehen- 

W sive rethinking of the place of administrative agen- 
cies in a regime of separate and divided powers that 
culminated i n  the passage of the Administrative 
Procedure Act the Senate Committee on the Judici- 
ary remarked: 

'Very rarely do statutes withhold judicial review. It 
has never been the policy of Congress to prevent the 
administration of its own statutes from being judi- 
cially confined to the scope of authority granted or  
to the objectives specified. Its policy could not be 
otherwise, for in such a case statutes would in effect 
be blank checks drawn to the credit of some admin- 
istrative officer or board.' [citation omitted]. 

* * * 

The Committee on the Judiciary of the House of 
Representatives agreed that Congress ordinarily 
irzterzds that there be judicial review, and empha- 
sized the clarity with which a contrary intent must 
be expressed: 

'Th? statutes of Congress are not merely advisory 
when they relate to administrative agencies, any 
more than i n  other cases. To preclude judicial 
review under this bill a statute, if not specific in 
withholding such review, must upon its face give 
clear and convincing evidence of an intent to with- 
hold it. The mere failure to provide specially by 
statute for judicial review is certainly no evidence 
of intent to withhold review.' [citation omitted]. 

476 U.S. at 670-71 (emphasis added). See also Stark v. Wick- 
ard, 321 U.S. 288,  309 (1944) ("[Ilt is not to be lightly 
assumed that the silence of the statute bars from the courts an 
otherwise justiciable issue"). Accord, Jaffe, The Right to Judi- 
cial Review I ,  71 Harv. L. Rev. 401, 403 (1958) ("there is in 
our society a profound, tradition-taught reliance on the courts 
as the ultimate guardian and assurance of the limits set upon 



executive power by the constitutions and legislatures"); H.R. 
Rep. No. 1980, 79th Cong., 2d Sess. 41 (1946) ("statutes of 
Congress are not merely advisory when they relate to admin- 
istrative agencies, any more than in other cases"). 

As Petitioners concede, the Act contains no express lim- 
itation on judicial review. That is itself evidence that Con- 
gress intended judicial review, since when Congress intends 
such a radical departure from tradition, it knows how to do so 
in plain language.24 Indeed, as Petitioners themselves point 
out, in the very statute at issue in  his case ,  Congress 
expressly limited procedurally-oriented challenges under 
NEPA, thereby conclusively demonstrating that it knew how 
to abrogate procedural challenges if it wanted to. See Brief at 
43-44. Therefore, the complete absence of any language in the 
Base Closure Act expressly precluding judicial review must 
be deemed intentional, particularly in light of the express 
statutory purpose of ensuring a "fair process." See West Vir- 
ginia University Hospitals, Inc. v. Casey, 499 U.S .  83, 97-99 
(1991). 

In addition, as the Third Circuit held, neither the struc- 
ture nor the legislative history of the Act contain evideiice of 
congressional intent to abrogate judicial review. 971 F.2d at  
949-50 ("we find no ciear evidznce of d congrzssiona! intent 
to preclude all judicial review other than limited NEPA 
review"). The presumption in favor of judicial review is of 
even greater force where, as here, i t  is alleged that the 

24 See, e.g., The Regulatory Flexibility Act of 1980, 5 U.S.C. 
9 61 1(a)-(b) (1982) (expressly precluding substantive and procedural judi- 
cial review of an agency's compliance with the Act); Export Regulations of 
the War and National Defense Act, 1979, Pub. L. No. 96-72, 50 U.S.C. 
1 2412 (expressly exempting certain actions taken under the Export Regu- 
lation subchapter of the War and National Defense Act from 5 U.S.C. 
$8 55 1,553-559 of the M A  and from the APA's judicial review sections (5 
U.S.C. $5 701-706)). See also Jaffe, The Right to Judicial Review 11, 71 
Harv. L. Rev. 769. 791 (1958) ("The right to judicial review is too basic a 
protection. It is not too great a burden upon Congress to require i t  to speak 
to the issue."). 



executive branch has exceeded the scope of delegated author- 
ity or has violated specific constitutional provisions. See 
Cal i fano v. Sanders, 430 U . S .  99, 109 ( 1  977) ("when constitu- 
tional questions are i n  issue, the availability of judicial 
review is presumed, and we will not read a statutory scheme 
to take the 'extraordinary' step of foreclosing jurisdiction 
unless Congress' intent to do so is manifested by 'clear and 
convincing' evidence"); Leedon1 v. Kyne, 358 U . S .  184, 
190-91 (1958). As set forth below, each of Petitioners' argu- 
ments to the contrary fail to rebut the strong presumption of 
judicial review. 

A. National Security And Military Policy Concerns 
Do Not Abrogate Judicial Review. 

Petitioners argue that the strong presumption in favor of 
judicial review is inapplicable to the closure of domestic 
military bases because such decisions involve "sensitive ques- 
tions of national security and military policy." [Brief at 
36-37]. They further contend that courts should not "intrude 
upon the authority of the executive in military and national 
affairs." However, the Act was expressly designed to provide 
a "fair process" for the closure of bases which severely 
impacted on regional economics and a significant number of 
civilian, not military, employees. 10 U.S.C. $ 2687(a); w 2909(c). 

Moreover, Congress considered issues of national secu- 
rity when it formulated the exclusive procedure under which 
domestic military bases are to be closed or realigned. The Act 
expressly exempts from its coverage the closure of a military 
base "if the President certifies to Congress that such clo- 
sure . . . must be implemented for reasons of national security 
or military emergency." 10 U.S.C. 5 2687(c). No such certi- 
fication was made with respect to the Shipyard, which Peti- 
tioners concede has been slated for closure pursuant to the 
Act. Petitioners thus err in arguing that the "national security" 
concerns implicated by the closure of military installations 
should be construed to eliminate the strong presumption of 



judicial review. See also Vogelaar v. United Srares, 665 F.  
Supp. 1295, 1303-04 (E.D. Mich. 1987). 

Petitioners' reliance on Deparrmen~ of Navy v. Egan, 484 
U.S. 518 (1988). is equally misplaced. Egan involved the 
Navy's refusal to grant a security clearance to a civilian 
employee working at a Trident nuclear submarine base. Con- 
cluding that the Navy's denial was not subject to review, the 
Court found that the "sensitive and inherently discretionary 
judgment call" that must be made on each request for a 
security clearance was "committed by law to the appropriate 
agency of the executive branch." In reaching that conclusion, 
the Court expressly noted that the President's broad discretion 
regarding access to information bearing on national security 
flowed from his constitutional powers as commander and 
chief and "exist[ed] quite apart from any explicit congres- 
sional grant." Id. at 527. 

In contrast to Egan, Petitioners expressly disclaim any 
authority for their actions other than that granted to them by 
Congress under the Act. [Brief at 331. Moreover, it  is well 
established that the mere involvement of issues affecting the 
military does not irnmuaize executive branch conduct from 
review. In fact, jud~cizl review has been found particularly 
appropriate when, as hsre, "the actions of the military affect 
tire domestic popuiarion during peacetime." Laird v. Taturn, 
408 U.S. 1, 15 (1972). 

B. Judicial Review Is Consistent With The Tirneta- 
bles And Objectives Of The Act. 

Petitioners suggest that "[bly allowing litigants to contest 
individual base closures after the President has approved and 
Congress has declined to disapprove [an indivisible] package 
of base closures, the  Third Circuit has struck at the heart of 
the carefully balanced statutory mechanism enacted by Con- 
gress." As support for that position, they refer to the Act's 
"rigid series of deadlines and time limits" without a single 
reference to the Act's "fair process" mandate. [Brief at 421. 
That argument, however, contains the seed of its own destruc- 
tion, for without judicial review the executive branch could 



simply ignore the Act's procedural timetable, just as i t  here 
ignored the Act's procedural "fair process." 

Could the Secretary attempt to initiate a base closure 
round i n  1994 - a year not provided for in the statute? Could 
the President attempt to submit a base closure package to 
Congress thirty days (instead of 15 days) after he received i t  
from the Commission, and then direct his Secretary of 
Defense to begin closing military bases after Congress was 
unable to muster the votes for a resolution of disapproval? 
Could Congress disapprove a closure package 90 days 
(instead of 45 days) after its receipt from the President? 
Would any base closure package tainted by such procedural 
defects properly be enjoined by a federal court?*S Taking 
Petitioners' fundamental argument to its logical conclusion, 
the answer to all of the foregoing questions wccld be a clear 
"No." 

Petitioners' argument flies in the face of the paramount 
fact that the declared purpose of the Act is to ensure the 
procedural i n t e g r i t y  of the base closure process. Understand- 
ing "the importance of public confidence in the integrity of 
the decision making process," Congress mandated a number 
of critical procedural safegilards, not one cf which had 
appeared in prior legislation. H.R. Conf. Rep. No. 923, IOlst 
Ccng., 2d Sess. 705 (1990) (Congress designed the procedural 
safeguards of the 1990 Act to allay continuing "suspicions 
about the integrity of the base closure selection process"). 

25 Petitioners' own Brief concedes that: (1) the Secretary: a) "must 
submit a six-year force structure plan", b) "must establish . . .  selection 
criteria for base closure recommendations" and c) "must prepare base 
closure recommendations"; (2) the Commission: a) "is charged with" 
holding public hearings, b) preparing a single package of recommendations 
and c) "musl" forward a single indivisible package of base closures to the 
President by July 1; (3) the President "must" approve or disapprove the 
entire package within 15 days; and (4) Congress must disapprove the entire 
package - if at all - within 45 days. [See, e.g., Brief at 5-6, 161. See 
8 2904(b) (Secretary may not cany out any closure or realignment if 
Congress enacts joint resolution disapproving Commission's base closure 
package within 45 days of receipt from President). 



The express purpose of these safeguards was to ensure that 
the Commission, the President and Congress each received 
"balanced and informed advice" i n  the course of their statu- 
tory duties. Considering the genesis, purpose and nature of 
this procedurally-oriented statute, i f  quick closures were the 
only goal, the 1990 Act would have been totally unnecessary. 
Indeed, as recognized by the Third Circuit, there is: 

little tension between that timetable and judicial 
review after a final list of bases for closure or . 
realignment has been established. Judicial review at 
this stage will not interfere with the decision-mak- 
ing process and holds no more potential for delay in 
implementing the final decision than exists in most 
of the broad range of situations in which Congress 
has countenanced judicial review. Moreover, the 
process for carrying out decisions to close and 
realign bases is complicated and time consuming; 
bases are not closed or realigned overnight. The 
process of judicial review has proved sufficiently 
flexible to accommodate governmental action 
involving far greater exigency. 

971 F.2d at 948 (citations omitted). 

C. Limited And Ambiguous References In The Leg- 
islative History To The Scope Of APA Review Do 
Not Reflect Congressional Intent To Preclude 
Judicial Review. 

Petitioners further suggest that the Act's legislative his- 
tory reflects a congressional intent to preclude review. That 
argument, however, rests on a strained misreading of an 
ambiguous excerpt from the Act's Conference Report and 
does not constitute "clear and convincing" evidence of an 
intent to deny judicial review.26 The Conference Report 
states: 

26 TO begin with, one never gets to the legislative history to destroy 
the expressed purpose of an unambiguous statute. See Panerson v. Shum- 
ate, 112 S .  Ct. 2242, 2248 (1992) (clarity of statutory language obviates 



The rulemaking (5 U.S.C. 553) and adjudication (5 
U.S.C. 554) provisions of the Administrative Pro- 
cedure Act (5 U.S.C. 551 er seq. )  contain explicit 
exemptions for 'the conduct of military or foreign 
affairs functions.' An action falling within this 
exception, as the decision to close and realign bases 
surely does, is immune from the provisions of the 
Administrative Procedure Act dealing with hearings 
(5 U.S.C. 556) and final agency decisions (5 U.S.C. 
557). Due to the military affairs exception to the 
Administrative Procedure Act, no final agency 
action occurs in the case of various actions required 
under the base closure process contained in this bill. 
These actions therefore, would not be subject to the 
rulemaking and adjudication requirements and 
would not be subject to judicial review. Specific 
actions which would not be subject to judicial 
review include the issuance of a force structure plan 
under section 2903(a), the issuance of selection 
criteria under section 2803(b), the Secretary of 
Defense's recommendation of closures and realign- 
ments of  military insta!lations under section 
2803(d), the decision of the President under section 
2803(e); and the Secretary's actions to carry out the 
recommendations of the Commissiori under sections 
2904 and 2905. 

H.R. Conf. Rep. No. 101-923, lOlst Cong., 2d Sess. 706, 
reprinted in 1990 U.S. Code Cong. & Admin. News 3110, 
3258 ("H.R. Conf. Rep. 101-923"). 

Even if it were appropriate to review this legislative 
history, given the clear and unambiguous expression of Con- 
gressional intent in the Act's "fair process" mandate, the 
Conference Report reflects, at most, that in carrying out their 

need for inquiry into legislative history); West Virginia University Hospi- 
tals. Inc. v. Casey, 499 U.S. 83,98 (1991) ("best evidence" of congressio- 
nal intent "is the statutory text adopted by both Houses of Congress and 
submitted to the President"). 



statutory dut ies  under the Act, the Secretary of Defense and 
the  Commission were to  be exempt from the  rulemaking and 
adjudication provisions of Chapter 5 of the APA ( 5  U.S.C. 
$5 553, 554,  5 5 6  and 557). This limitation, however, is 
entirely separate  and distinct from the review sought here 
under Chapter 7 of the APA.*' A broad right to  judicial 
review of  agency action is provided by Chapter  7 to deter- 
mine, inter al ia,  whether Petitioners' actions were "without 
o b s e r v a n c e  of p rocedu re  r equ i r ed  by law." 5 U.S.C.  
9 706(2)(D).28 

Moreover, t he  quote from the Conference Report does  
not reflect congressional intent to preclude judicial review of 
the integrity of  the process. T h e  Report's list o f  "[slpecific 

27 Chapter 5 of the APA, which establishes procedures for agency 
rulemaking and adjudication (5 U.S.C. §§ 553 and 554), is entirely separate 
and distinct from Chapter 7 of the APA, which grants a broad right to 
judicial review of agency action by aggrieved persons (5 U.S.C. $0 701 et 
seq.), and does not contain equivalent limitations. Petitioners disregard the 
fact that agency action may be exempt from the APA's special procedural 
requirenle~~ts Tor agency rulemaking ( 5  553) and agency adjudication 
($5 553 and 554) on any of several independent grounds, but nonetheless 
remain subject to the entire specuum of judicial review under Chapter 7, 
e.?., to determine wl~ether agency actlor. wis "witho!~t observance of 
procedure required by law." or was "contrary to constitutional right, power, 
privilege or immunity." 5 U.S.C. 8 706(2). See, e.g.. Commor~ Cause v. 
Dept. of Energy, 702 F.2d 245. 249 n.30 (D.C. Cir. 1983). 

28 One imporlant illustration of the distinction between these two sets 
of provisions is that, as set forth in  Petitioners' Brief, the rulemaking and 
adjudication provisions contained i n  Chapter 5 of the APA expressly do nor 
apply to "the conduct of military or foreign affairs functions." 5 U.S.C. 
$4 553 and 554. However, the right to judicial review found in Chapter 7 is 
not subject to this exception, but rather has its own exceptions, which apply 
only to Chapter 7 of the APA. Accordingly, a particular agency action may 
be exempt from the rulemaking and adjudication procedural requiremenls 
of the APA as being a military function, but nevertheless be subject to 
judicial review under section 702 of the APA for adherence to constitu- 
tional, statutory and procedural requirements. See, e.g., International 
Assoc. of Machinists and Aerospace Workers v. Secretary of the Navy. 915 
F.2d 727 (D.C. Cir. 1990). 
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actions which would not be subject to judicial review" omits 
the actions of the Conimission itself in preparing the base 

W closure package. That omission is highly relevant since the 
Commission has the dominant role in the base closure pro- 
cess. Plainly, that omission was not an oversight, and demon- 
strates that the actions of the Commission itself were intended 
to be subject to judicial review for compliance with the Act's 
mandatory procedures. Thus, the legislative history on which 
Petitioners so heavily rely does not provide "clear and con- 
vincing evidence" necessary to abrogate the Act's unam- 
biguously declared purpose to ensure a "fair process" and, at 
the very least, leaves "substantial doubt" that Congress 
intended to preclude all judicial review. Thus, the "general 
presumption favoring judicial review of administrative action 
is controlling." Block v. Community Nutrition Inst., 467 U.S .  
340, 35 1 (1 984).  

D. The Act's Limitation On Review Of NEPA Claims 
Is Not Evidence Of Congressional Intent To Abro- 
gate Judicial Review Of The Claims In This Case. 

Petitioners contend that the Act's express limitations on  
review under NEPA (the National Environmental Policy Act 
of 1969). reflect a congressional intent to preclude all other 
forms of judicial reviaw.29 !gBr;ef at 43-44]. That argument 

u was decisively rejected by the Third Circuit: 

29 NEPA is a "disclosure" statute requiring federal agencies to 
include an Environmental Impact Statement "in every recommendation or 
report on proposals for legislation and other major federal actions signifi- 
cantly affecting the  quality of the human environment." 42 U.S.C. 
5 4332(2)(C). Congress recognized that NEPA litigation had been used "to 
delay and ultimately frustrate base closure." H.R. Conf. Rep. No. 1071. 
100th Cong., 2d Sess. (1988) at 23. The Act therefore only requires the 
Department of Defense to comply with NEPA's disclosure mandates "dur- 
ing the process of relocating functions from a military installation being 
closed or realigned to another military installation . . . " 10 U.S.C. 
5 2905(c)(2)(A). The Act limits NEPA review by requiring that any action 
to enforce the statute's disclosure requirements be brought within 60 days 
of the alleged violation, 10 U.S.C. 5 2905(c)(3). Thus, without eliminating 



Defendants point out that NEPA claims have been 
used to delay earlier base closures; they conclude 
that Congress expressed its intent to prevent pro- 
cedural challenges i n  general by specifically 
excluding most of the new base closure process 
from compliance with NEPA. Plaintiffs look at the 
same facts and come to the opposite conclusion: By 
explicitly precluding only one kind of judicial 
review (NEPA), Congress intended all other kinds 
of review to be available. That two utterly inconsis- 
tent, yet plausible arguments may be fashioned from 
the same legislative expression is an example of 
why the Supreme Court has said, '[tlhe existence of 
an express preclusion of judicial review in one 
section of a statute is a factor relevant to congres- 
sional intent, but it is not conclusive with respect to 
reviewability under other sections of the statute.' 
Morris v. Cresserte, 432 U .S .  491, 506 n.22 (1977). 
In short, we conclude that 5 2905(c) does not con- 
stitute clear evidence of congressional intent with 
respect to all judicial review under the Act. 

971 F.2d zt 948. See also Bowen v. Michigan Academy of 
Family Physicians, 476 U.S. 667, 674 (1986) ("The rigkt to 
review is too important to be excluded on such slender and 
indeterminate evidence of legislative intent") (quoting Jaffe, 
The Right to Judicial Review / I ,  7 1 Harv. L. Rev. 769, 77 1 
( 1  958)). 

The foregoing conclusion is consistent with the maxim of 
statutory construction: unius esr exclusio alterius, which dic-  
tates that a specific statutory exclusion should be construed to 
exclude only that which is specifically excluded. See, e.g., 
Cipollone v. Liggett Group, Inc., 1 1  2 S .  Ct. 2608, 2618 (1992) 
("enactment of a provision defining the preemptive reach of a 

NEPA's important goals, Congress simply limited NEPA challenges to a 
60-day window. 



statute implies that' matters beyond that reach are not pre- 
empted"). Because Congress expressly limited only one speci- 
fic form of procedural challenge to the base closure process, 
i t  should be presumed that Congress (with knowledge of this 
Court's holdings that judicial review is presumed unless there 
is clear and convincing evidence to the contrary) did not 

intend to prohibit other forms of review - particularly the 
review of claims concerning the procedural fairness and 
integrity of the base closure process itself. 

E. By Joint  Resolution Congress Confirmed That 
The Legislative Veto Provision Was Not Intended 
As A Substitute F o r  Judicial Review. 

Petitioners suggest that evidence of congressional intent 
to eliminate all judicial review may be discerned from the 
Act's "legislative veto" provision and stretch even further and 
claim that the integrity of the Act "quite explicitly relies on 
oversight by Congress to see that the law is observed." [Brief 
at 481. This argument is totally contradicted by the structure 
and declared purpose of the Act. Congress not only has a 
maximum of only 45 days to pass a joint resolution disap- 
proving the base c l ~ s u r e  psckage i ~ .  its entirety, but any 
debate on such resolution is limited to a scant two hours, to be 
"divided equally between those favoring and those opposing 
the resolution." $ 2687(d)(2). This is hardly clear and con- 
vincing evidence that Congress intended to assume respon- 
sibility for assuring the procedural integrity of the base 
closure process.30 

30 Indeed, accepting arguendo Petitioners' position that the Presi- 
dent must sign any such joint resolution for it to be effective (Pet. for Cert. 
at 5). the President would have veto power to decide base closures. Such a 
veto would be virtually impossible to ovenide in the limited time and 
circumstances provided for Congress to act. If Congress had intended to 
give the President unilateral authority to close bases, the Base Closure Act 
would have been unnecessary. 



Even if there were any lingering doubt on the issue, 
Congress in fact passed a joint resolution expressly confirm- 
ing that its legislative veto power was not intended to sup- 
plant judicial review of "fair process": 

It is the sense o f .  . . [Congress] that in acting on the 
Joint Resolution of Disapproval of the 1991 Base 
Closure Commission's recommendations, the Con- 
gress takes no  position on whether there has been 
compliance by the Base Closure Commission, and 
the Department of Defense with the requirements of 
the Defense Base Closure and Realignment Act of 
1990. Further, the vote on the Resolution of Disap- 
proval shall not be interpreted to imply Congres- 
sional approval of all actions taken by the Base 
Closure  Commiss ion and the Department of 
Defense in fulfillment of the responsibilities and 
duties conferred upon them by the Defense Base 
[Closure] and Realignment Act of 1990, but only 
the approval of  the recommendations issued by the 
Base Closure Commission. 

S .  Res. 121 6 ,  102nd Congress, 1 st Sess., 137 Cong. Rec. 135, 
1378 1-1 381 1. See also Kennedy for President Committee v. 
Federtrl Election Comm., 734 F.2d 1558, 1563 n.7 (D.C. Cir. 
19S4j ("we do  nut believe that the simple existence of a 
legislative veto provision should immunize an agency from 
challenges that its action oversteps its statutory authority"). 
Accordingly, judicial review of the procedural integrity of the 
base closure process manifestly remains the province of the 
federal judiciary." 

3' Petitioners also attempt to insulate their conduct from judicial 
review by arguing that there is no adequate remedy for their egregious 
misconduct. However, the Shipyard could simply be removed from the 
199 1 closure list. 



111. THE BASE CLOSURE ACT WOULD BE UNCON- 
STITUTIONAL IF READ T O  PRECLUDE A L L  

w FORMS OF JUDICIAL REVIEW. 

If  the Act were construed to abrogate all forms of judicial 
review, including constitutional claims, two constitutional 
questions would arise: ( I )  would the Act unconstitutionally 
delegate legislative power to the executive branch? and (2) 
would the Act unconstitutionally abrogate the power of the 
federal judiciary to review constitutional claims? See, e.g., 
United S ta t e s  v.  Nixon, 418 U.S. 683, 705 (1974)  
("We . . . reaffirm that it is the province and duty of this Court 
'to say what the law is'. . . . "). To avoid both questions, this 
Court should affirm the decision below. See Concrete Pipe & 
Products of California, Inc. v. Const. Laborers Pension Trust 
for Sourhern California, 113 S. Ct. 2264, 2283 (1993) ("if a 
serious doubt of constitutionality is raised, it is a cardinal 
principle that this Court will first ascertain whether a con- 
struction of the statute is fairly possible by which the question 
may be avoided"). This Court's reluctance to address consti- 
tutional issues unnecessarily is particularly acute where, as 
here, those issues "concern the relative powers of coordinate 
blanches of government." Public Citizen v. United States 
Depr. of .fusrice, 491 U.S. 440, 466 (1989). See also Edward 
J. DeBnrr~lo Corp. v. Floi-iio Gltlj C'oast Bailding Q c'oilsi. 

i-ades Council, 485 U.S. 568, 575 (1988) ("where an other- 
w i r e  acceptable construction of a statute would raise serious 

constitutional problems, the Court will construe the statute to 
avoid such problems unless such construction is plainly con- 
trary to the intent of Congress"). 

A. Without Judicial Review, The Act Would Uncon- 
stitutionally Delegate Legislative Power To The  
Executive Branch. 

The doctrine prohibiting Congress from delegating its 
legislative power "is rooted in the principle of separation of 
powers that underlies our tripartite system of Government." 
Mistretta v. United States, 488 U.S. 361, 371 (1989). The 



Court has "long . . . insisted that the integrity and mainte- 
nance of the system of government ordained by the Constitu- 
tion mandate that Congress generally cannot delegate its 
legislative power to another branch." Id. at 371-72 (quoting 
Marshall Field 8 Co. v. Clark, 143 U . S .  64P (1892)). As 
Justice Scalia noted in his dissent in Misrretra: 

It is difficult to imagine a principle more essential 
to democratic government than that upon which the 
doctrine of unconstitutional delegation is founded: 
Except in a few areas constitutionally committed to 
the Executive Branch, the basic policy decisions 
governing society are to be made by the Legisla- 
ture. Our Members of Congress could not, even if 
they wished, vote all power to the President and 
adjourn sine d ie .  

488 U.S. at 415 (Scalia, J., dissenting). As the Court held in 
the context of a challenge to wartime economic regulation, 
delegation of legislative power is: 

constitutionally sufficient if Congress clearly delin- 
eates the general policy, the public agency which is 
to apply it, and the boundaries of this delegated 
authority. Private rights are protected by access to 
the courts t o  test the application ofrhe policy in the 
light of these legislative declarations. 

American Power & Light Co.  v. Securities and Exchange 
Comm., 329 U . S .  90, 105 (1946) (emphasis added). 

Although the doctrine o f  unconstitutional delegation nec- 
essarily is balanced against a recognition that Congress must 
have the resources and flexibility to perform its legislative 
function, see, e.g..  Panama Refining Co. v. Ryan, 293 US .  
388, 421 (1935), Congressional delegation of power is still 
subject to careful scrutiny. See industrial Union Dept., AFL- 
CIO v. American Petroleum Inst., 448 U . S .  607, 686 (1980) 
(Rehnquist, J. ,  concurring); Mistretta, 488 U.S. at 415 
(Scalia, J., dissenting). The delegation doctrine "ensur[es] 
that courts charged with reviewing the exercise of legislative 
discretion will be able to test that exercise against ascertain- 
able standards." Industrial Union, 448 U.S. at 686. See also 
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Touby v. United States, 1 1 1 S. Ct. 1752, 1758 (1 991) (Mar- 
shall, J., concurring) ("judicial review perfects a delegated 
lawmaking scheme by assuring that the exercise of such 
power remains within statutory bounds"). Delegation of Iegis- 
lative power will survive constitutional scrutiny only "so long 
as Congress provides an administrative agency with standards 
guiding its actions such that a court could 'ascertain whether 
the will of Congress has been obeyed."' Skinner v. Mid- 
America Pipeline Co., 490 U.S. 212, 218 (1989) (quoting 
Yakus v. Unired States, 321 U.S. 414 (1944)). Thus, judicial 
review is a critical component of a valid statutory delegation. 

As in American Power & Light, 329 U.S. at 105, the fate 
of domestic military bases presents substantial and basic 
issues of public policy. In the Act, Congress has delegated a 
great portion of its authority to make base closure decisions to 
the executive branch ( i .e . ,  the Secretary of Defense and the 
Commission), but subject to stringent procedural mandates. A 
serious constitutional question would therefore arise if the 
courts were stripped of their historic jurisdiction to review 
whether the Secretary and the Commission have each com- 
plied with the will of Congress by following the mandated 
procedures. To avoid this constitutional issue, the Act should 
be read to permit judicial review. See, e.g., Johnson v. Robin- 
s cn ,  415 U S .  361, 361 ;1474) ("it is a cardinal p r i ~ ~ c i p k  thst 

iis Court will first ascertain whether a construction of the 
w a t u t e  is fairly possible by which the constitutional questions 

may be avoided"). 

B. Judicial Review Of Constitutional Claims Cannot 
Be Abrogated. 

As concluded below, the question of "whether presiden- 
tial action has  remained within statutory limits may properly 
be characterized as a form of constitutional review." 995 F.2d 
at 409. Petitioners nonetheless argue that Congress did not 
intend for there to be judicial review under the Act, even of 
constitutional issues. However, imparting such broad intent to 
Congress would raise a serious constitutional issue because 



Congress has not and could not place executive branch con- 
duct beyond constitutional scrutiny. See Websrer v. Doe, 486 
U.S. 592, 603 (1988) (noting "the 'serious constitutional 
question' that would arise if a federal statute were construed 
to deny any judicial forum for a colorable constitutional 
claim"). 

In Websrer, a discharged CIA employee brought both 
APA and constitutional claims against the Agency's Director. 
In light of the Director's broad statutory authority with 
respect to employment decisions, the court held the Director's 
decision to discharge plaintiff was not subject to APA review. 
Despite significant national security concerns, however, the 
Webster Court concluded that the Act did not - and possibly 
could not - be construed to preclude review of the former 
employee's constitutional claims: 

In [CIA'S] view, all Agency employment termina- 
tion decisions, even those based on policies nor- 
mally repugnant to the Constitution, are given over 
to the absolute discretion of the Director, and are 
hence unreviewable under the APA. We do not think 

102(c) may be read to exclude review of constitu- 
tional claims. We emphasized in Johnson: v. Robin- 
son, 415 U S .  361 (1974). that where Congress 
intends to preclude judicial review of constitutional 
claims its intent to do so must be clear. . . . We 
require this heightened showing i n  part to avoid 
'rhe serious cortstitutior~al question' that would 
arise if a federal starure were construed to deny any 
judicial forum for a colorable consrirurional claim. 

486 U.S. at 603 (emphasis added) (citing Bowen v. Miclzigan 
Academy of Family Physicians, 476 U.S. 667, 681 n.12 
(1986)). At a minimum, the issue whether or not the Secre- 
tary, the Commission and the President have transgressed the 
limits of their statutory authority presents a "colorable consti- 
tutional claim." As with the issue of unconstitutional delega- 
tion, this issue can be avoided by determining that the Act 
permits review of Respondents' constitutional claims. See, 
e.g.. A & M Brand Realty Corp. v. Woods, 93 F. Supp. 715, 
71 7 (D.D.C. 1950) (construing statute to authorize judicial 



review to avoid constitutional issue raised if  statute were 
construed t o  prohibit review).32 

.If 

32 An associstion known as "Business Executives for National Secu- 
rity" ("BENS") - twci members of which were members of tht: 1991 base 
closure commission and defendants in this case - has filed an amicus brief w supporting reversal of the decision below. Arguing backwards, BENS 
suggests that congressional intent to eliminate all judicial review under the 
Act can be discerned from the fact that, as a matter of recent experience, 
conversion of military installations to civilian use is easier without the 
threat of judicial intervention and the attendant delays of litigation. Of 
course. most executive branch decisions could be implemented more sim- 
ply and more expeditiously without the specter of judicial review. Such a 
bold statement of bureaucratic absolutism, however, has no place in our 

process where he is "acting in excess of authority or under an authority not 1 
- - 

Act itself memorializes Congress* goal ofensuring that a "fair process" is 
em~loved in closinz bases. 



CONCLUSION 

For the foregoing reasons, the decisions of the Court of 
Appeals for the Third Circuit should be affirmed. 
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U.S. Department of Justice 

Office of Legal Counsel 

MEMORANDUhf FOR ANT1IOWr J. PRLNCITI 
CHALlXMAN, DEFENSE BASE CLOSURE AND REALIGNMENT COMRUSSION 

Re: Autl~ot-ity under the Defense Rase Closure and Realigiznmt .4cf to Close or Realign 
Arationa? Guard Instulla~iotu Virhout the Co~zsent of State Governors 

The Defense Base Closure and Realignment Act of 1990 ("Basc Closure Act" or "Act") 
estdblishes a process by which the federal Government is authorized to closc and realign federal 
military installations in the United States. See Pub. L. No. 101-51 0, 2901, 104 S t i t .  1808, as 
amended, 10 U.S.C.A. 8 2687 note (West Supp. 2005). You have asked the Attorney General 
whether the federal Govemnwnt has authority under thc Act to close or realign a National Guard 
installation without the consent of the governor of the State in which the installillatjon is located, 
particularly given two earlier-enacted statutes that require gubernatorial consent before a 
National Chard "unit" mny be "relocated or withdrawn,'' 10 U S C. $ 18238 (2000), or 

u' "change[d]" 3s to its "branch, organization, or allotment," 32 U.S.C. 4 104(c) (2000). See Letter 
Cot- Alberto R Gonzales, Attorney General, from Anthony J. Pn'ncipi, Chairman, Defense Base 
Closure and Rcdipnent  Coi-n~~rission (hlay 23, 2005). The Attorney G m d  has delegated to 
this Ofiice responsibility for rendering legal opinions to the various federal agencies. See 22 Op. 
O.L.C. v (1998) (Foreword). IVe conclude that tlz federal Goveinment has the requisite 
authority. 

Cong-ess adop tcd the Base Closru-e Act in order "to provide a fair process that will rcsult 
in the timely closure and realignment of military installations inside the United States." Act 
$ 2901(b).' Congress acted against the backdrop of 'kepeated, unsuccessful, effo~ts to close 
military bases in a rational and timely manner." Daltorl v. Specter, 5 1 1 U.S. 462, 479 (1 994) 
(Souter, J., concwing in p a t  and concurring in judgment). The initial Act authorized rounds of 
closure and reali,o;nn~cnt for 199 1, 1 993, and 1995; amendments in 200 1 (and again in 2004) 
provided for mother romd in 2005. See National Deftnse Authorization Act for Fiscal Year 
2002, $9 3001-3008, 11 5 Stat. 1012, 1342-53 (2001 ); Pub. L. No. 105-375, Div. A, Title X, 
9; 1084, Div. B, Title XXVIII, 5 253 1. -2834, 1 18 Stat. 2064, 2 1 32 (2004). W e  in force, the 

Citations oi the Act are o f  the seclions as Oiey appex in the  note LO 10 U .S.C. 6 268 7. 



w enumerated four "military value criteria," id. tj 29 1 3 (b) , and four "other criteria," id. rj 29 13 (cj, 
on which thc Secreta~y musl rely, and has provided that thcse, along with the plan and inventory, 
shall be the "only criteiia" on which he relies, id $ 2913(0. (In prior rounds, Congess lefi with 
the Secretary discretion to establish the selection criteria. Id. @ 2903(b).) 

The Commission must hold public hearings and prepare a report reviewing thc 
Secretary's racomendations and setting out the Commission's own reco~rrmmdations. Id. 

2903(d). Just as it has restricted \lie Secreta~y in preparing the original list, so also has 
Congress constrined the Commission's authority to alter the Secretary's list. The Commission 
may do so only if it "detcimhes that the Secretary deviated substantially from the forcestructure 
plan and final criteria." Id. 4 2903(d)(Z)(B). And the Conrmission must make additional 
findings and follow additional procedures if it proposes to close or realign an installation Lbat the 
Secretary has not reconlrnended for clos~ue or realiglinent or to increase the excent of a 
realignment. Id. 5 2903 (d)(2)(C)-(D); 8 29 14(d)(3), (d)(5). Tbe Commjssion must transmit its 
report and reconunendations to the Presidenr no later than September 8, 2005. Id. 5 29 l4(d). 

Within two weeks of receiving the Commission's report, the PI-esidcnl must issue his own 
report "containing his approvd or disapproval of the Commission's recommendations." Id. 

2913(e)(l). Thc Act "does not at all limit the President's discretion in approking or 
disapproving the Comrnissjon's recommendations." Dalton, 51 1 U.S. at 476; see also id. 3t 470. 
But it does require his review to be "all-or-nothing," see Act 6 2903(e); hc must accept or reject 
"the entire package offered by the Conxnissio~" 51 1 U.S. at 470. If be disapproves, the w Co~nnlission m y  prepare a revised list, which it must send to thc President by October 20, 2005 
Act 6 2914(e)(2). Presidential rejection of that list ends the process; no bases may be closed or 
realigned. Id. fi 2914(e)(3). If, however, the President approves either the original or revised 
recommendations, he sends the approvcd list, along with a certification of approvd., to Congress. 
Id. 8 2903(e)(2), (e)(4). 

Each of the above steps is necessary for any closures or realignments to occur under the 
Act. If Congrcss does not enact a joint resolutiov dis;ipproting the Conlmission's 
recommendations within 45 days aficr the transmittal ti-om the P~esident, thc Secretay of 
Defense nus t  implement the entire list. Id. 4 2904. The Act goes on to speciiy in great detail the 
procedures for implementing these closures and rea.ligmnents. Id. $ 2905. 

The modern National Guard dcscends korn effolrs that Congress began in the early 
twentieth centu~y both to revive the long-dormant "Militia" described in the Constitution and, 
spuned by World T,Vu I, to make jt an effective complement to the regulxr Amed Forces. See 
generally Perpich v. Dep 'r ofDefewe, 496 U.S. 334, 340-16 ( 1  999). Among its scvcral 
provisions relating to tht: mililia, the Constitution pmts to Congress powcr to "provide for 
orgmiring, a d g ,  and disciplining, the Militia, and for governing such Pan of them as may be 



'Crr order any other component of the Amled Forces into active duty. See 10 U S.C. 1 12301 (2000 
& West Supp. 2005), For as long as they rcmain in federal service, nlenlbers of the National 
Guard are relieved of their status in the State Guard, see 32 U.S.C. 5 325(a) (2000); Perpich, 496 
U.S. at 345-46, and their units become exclusively components of the United States Amed 
Forces, see 10 U.S.C. $ 4  10106, 101 12 (2000). 

Your letter to the Attorney General requests an answer to the question whether the federal 
Government, when following the procedures described in the Base Closure Act, hzs authority to 
recommend and cany out the c10su.x or realignment of a National Guard installation without 
obtaining the consent of the governor of the Slate in which the installation is located. 

As an initial matter, the authority and procedures of the Base Closure Act undoubtedly do 
extend to National Guard instalhtions, just 3s they do to any other typc of militay installation 
under the jurisdiction of the Department of Dcfcnse. The Act is comprehensive in its coverage. 
Tn broadly defining "militay installation," see Act 8 29 1 O(4) (qaoled above), the Act makes no 
distinction between instdlations associated with the National Guard and those associated with 
any other component of the Arnxd Forces. Indeed, the Secretaiy's required inventory of rnilitay 
installations must include facilitics in both the "active and resave forces," id. $ 2912(a)(l)(B), 
which plainly includes the National Guard, see 10 U.S.C. 4 10 10 1. We understand that all of the 
National Guard jnstallations recommended by the Secrctay for closure or realignment in the 
current round are located on land either owned or leased by the Department of Defense. Such 
installations are included within the definition oi"mi1itary installation" and are thus 
presunlptivcly subjecl to closure or reali-ment under the Act. Similarly, the Act's definition of 
"realignment," which "includes any action which both reduces and relocates functions and 
civilian pessonnel positions," Act 8 291 O(5), provides no basis for distinguishing the National 
Guard. Nothing in that definition suggests that such actions are not equally covered whetha  thcy 
involve active or rescrvc forces, lhe regular milituy or the National Guard. It is therefore not 
suiprising that in previous rounds both the Secretary and the Commission made 
recommendations to close or realign National Guard installations, or that the Sccrctary has made 
such recommendations in the cui~ent round. 

As your letter recognizes, however, two statutes might be read to sestrict the federal 
Government's ability to carry out such closw-es and realignments. These are 10 U.S.C. 8 18238 
and 32 U.S.C. 1 10J(c). Considering each provision in turn, we conclude that neither affects the 
exercise of authority under the Base Closure Act. 



'111' to  restate existing law, not to make new law. Consistently with the general plan of the United 
States Code, the pertinent provisions of law have been fi-eely re~vorded and rearranged, subject to 
evely precaution agailist disturbing cxisling rights, privileges, duties, or functions."); Fuirbat~k v. 
Sclllesinger, 533 F.2d 586, 600 (D.C. Cir. 1.975) (observing that "the co&cation o i the  Armed 
Forces statutes in 1956, according to the provisions of the codification and the committee repolts, 
did not intend to mike m y  changes in the law"); id, at 595 & n.20 (discussing thc codification). 

Both t e a  and history thus makc clcar thd the gubernatorial consent requiremcnl 
contained in section 18238 applies only where the federal Government is acting under the 
authority conferred by the Facilities Act, as now codified in chapter 1803 of title 10. The 
Commission is cenaioly not doing so here. It is instead actins under thc authority of the Bzse 
Closure Act-its only sourcc of authority or even existence-without any reliancc on chapter 
1803, just as the President and later the Secretary of Defense will act solely under the Act as thc 
proccss continues. Moreover, the Comnv'ssion i s  perrorminy actions distinct from those for 
which chapter 1803 provides authority. The primary purpose of that chapter is to provide for 
'lhc acqaisition" in various ways "of facilities necessaiy for the proper development, training, 
operation, and maintenance of the reserve components of the m ~ e d  forces, including troop 
housing and messing Facilities." 10 U.S.C. 9; 1823 1 (2000): see also H.R Rep. No. 8 1-2174, at 1 
(1 950) (stating similar purpose of original Facilities Act) To that end, chapter 1803 authorizes 
the Secretsuy of Defense to acquire or build racilities with federal money, as well 3s to make 
contributions to the States. See 10 U.S C. 8 18233 (2000j. Those contributions are to be used 
cithcr to convert existing facilities for joint use by more than one reserve unit, zd. $ 18233(a)(2>, 
or to acquire or converl new facilities "made necessrq7 by the conversion, redesignation, or 
reorganization" of  units of the National Guard of the Unitcd Slates by the Secretary of the 
relevant militaq depa~rnent, id. 6 1 S233(a)(3). 

A11 of this fedesally funded constiuction for the benefit of the National Guard natu1'ally 
could lead to the relocation of certain Guard units to new facilities. In thesc circ~mtances,  
section 18238 requires gubernatorial consent before a unit is "withdra~~n" from its existing 
facility or "relocated" to a new one. The provision thus limits the ability of the Secretary or 
Defense to relocate National Guard units unilaterally as an irlcidenr of his powers under chapter 
1803 to provide near facilities for the reserve components of the k m e d  Forces. In contrast, 
when the federal Government uses the Basc Closurc Act to close or rca l ip  military 
instal1;itions-and thmeby to relocate National Guard units-its power in no way derives k o n ~  
chapter 1803. 

The same analysis applies even if the closure or realignment of a Ncztional Guard facility 
pursuant to the Base Closure -4ct should ultinlatcly rcquire the fedcrd Governnlcnt to acquire 
land or construct facilities. That Act provides independent statutory authority for such 
dcvrlopmcnt activity, by authorizing the Seci-etay of Defense to "take such actions as may be 
necessaly to close or realign any military installation, including the acquisition of such land, [or] 
lhc conslludion of replacen~e~~tfucilifies . . . 3s may be required to Lransfer functions from a 



'II impliedly suspending operation of the Iatter to the extent of the overlap.' lnteyreting section 
104(c) not to apply to the Act avoids that 11-esult and ha-~~tonizes the two statutes in a way filly 
consistent with the underlying puiposes of each, as required by well-established rules of statutory 
const~uction. 

We begin with the text. The second sentence of section 104(c) refers back to the first 
seutence in two significant ways; thcsc rcfh-cnces suggcst that the second sentence's admonition 
that "no change" may be made without gubeinatorial approval is best read sinilply to constrain 
actions cond~lc~cd under the f i s t  sentence's authorizarion of certain presidential "designat[ions] " 
For one, the beginning word, "However," is one that nccessaily refers to and limits what comes 
before. For another, thc words "br,mch" and "organLation" appear in both sentences of section 
104(c). In the first sentence they describe the scope of the President's power; in the second, they 
describe the scope 01 the limitation on that power. This parallcl construction indicates that the 
second sentence was intended to apply when the President t k c s  action under the first sentence, 
not when be acts pursuant to authority confen-ed on him by entircly scpxate and distinct 
authorizations. 

This reading finds additional sopport in thc statutory histoiy. \+%at is now section 104(c) 
is the c o n i h e d  product of  the National Defense Act o r  191 G and the amcndrncnts enacted in 
1933. Section 60 of the National Defense .Act allowed the President to associate National Guard 
units with particular branches of the r e g u h  Amy and to mange those units geographically so 
that, when combined: they would foml complete tactical units. See 39 Stat. at 166. As originally 

lmv enacted, this sectiou ganted no veto authorjty to the States. Ti1 1933, however, Congress 
qualified this presidential power, such that section 60 read 3s follows: 

At lcls~ somc closurcs or rcili57uncn~s of N ~ t i ~ n ~ l  Guard inst;lllations under fhc Ease Closure Act may bc 
said to h ~ d v c  a "change in the branch, orgmiz~tion, or allotment of a unit located entirely uithin a State," in u+~icli 
cue. ifsection 104(c) did ;lpyly, ybern~torial consent would be required. We nnderstand that p h e  to reach only 
actions that would either alter the af5lGtion of a particular National Guard ''unit" with a particular seegnent of the 
r c g u h  Armcd Forcer- or movc a Gurrd "unit" out of a State where it had been entirely nuintah ed. This 
in \aprc~t ion hllows horn r c i h g  the Lwo scntwcs  of section 103(c) together. In the first sentence, "branch" 
rei'ers to ~e pad of the Army with which Lht Guard ~ u d  is rusociaicd, .and "org:\n;ration" r c h s  to h r  pat  of Lhc Ah 
Force. When used in the very nest sentence, Lhcse terms should b r g i \ a  the s:mr m h y .  C)? Brown v Gurdnor, 
5 13 U.S. 115, 11 8 (1991) (obsening tlut the "presumption rliat a given term k used LO meanthe s a m t ~ g  
Ihroughou~ 3 shtutc [is] . . . surcly at its most vigorous when a term is repeated within a given sentence."). S i d w l y ,  
"aIlomnlw is bcsl undaslood, ixligJ~t of tllc fist sentence, to refk to the President's "designatjjon] ofunits . . . TO 
be mainlsincd in tach Slate." Rcplations issued by theNationa1 Guard Bureau adopt this interpretation: 
"ADolrncnl Lo a sulc comprises all units allocated to and accepted by the Governor ofthar sLve for mgmkaiion 
under approprislc authorization documents." DepatmenG of the Army ,and h e  Air Pone, O~~on i za~ io r r  ond Federal 
l?eco,onbion of Army ~Votional Guard U~lirs, NGR 10-1 1\ 2-2 (Nov. 22,20021, available a( 
htup:~/ww\v/ngbpdc ngb.;~rmy.mil/pul~hZejllO/lO llpdf. Under thir reading, ceeiion 104(c) ~rould not rcsfrict thc 
transfer oTa Nalional Guard unit's icdcrally owned equipment @r armaments, so long as the "unit" iGelCremained in 
place and its branch or organka~on were not ch.mgcd. Allhough the yrotrision so consbxed is limited, we 
understand that certain closures or realignmenls proposed by h c  Sccrctaryin illc cmcnt  round m y  involve 
relocaling an a t k c  h'ational Guard unit out of a @yen Staq which cmld amount u, a change in "allotmm~" 



w and the context in which it used them See Singer, 2A Statlrto?y Comtt-u~rim 8 47:09 at 239-40. 
All of these ind.ca.tors point toward giving the proviso a nan-ow cast. 

This textual reading of the scope of section 104(c)'s proviso finds additional support in 
the rule that seemingly inconsistent statutes should be construed, where their text permits: to 
avoid a conflict. See M o i ~ o n  V. Mnncari, 4 17 U.S. 535, 551 (1 974) ("[Vhen two statutes are 
capable of co-existence, it is tho duty of the courts, absent a clearly exprefsed congressional 
in~sntion to the contray, to regard cach as effective."); Cnlifoinia ex rel. Sucuamet~ro h4eri.o. Air 
Qualify Mpnt. Di31. v. UtzitedStutes, 215 F.3d 1005, 1012 (9th Cir. 3000) ("[Ilt is awe11 
established axiom of statutory construction that, whenever possible, a court should interpret two 
seemingly inconsistent sratutes to avoid a potential conflict."). This rule of statutoly construction 
reinforces the need to construe the proviso nu-oa~ly,  as a more expansive intapretation would 
creatc serious conflicts between section 104(c) and the Base Closure Act. The Act establishes 
conlprehensi\le procedural and substantive criteria to be used for making base closure and 
realignment decisions. It imposes strict deadlines 011 various Executive Branch actors and on 
Congress; establishes and limits the criteria on which the Secretary may rely in preparing his list 
of recommendations; establishcs and limits the criteria on which the Conmission may rely in 
reviewing and revising the Secreta~y's list; and constrains the President and Congress to all-or- 
nothing decisions about the entire package of recomlendations. These finely wrought 
procedures arc designed to be-and can work con.ectly only if they are-wholly integrated as a 
single package, rsclusivc of and unimpeded by ex~erna.1 procedural requirerncnts like a 
gubernatorial veto. Accordingly, we nmst read section 104(c)'s pro~iso-consistent with i l ~  text 
and statutoly histoly-as not applying to the exercisc of authority under the Base Closure ~ c t . '  
Cf; United States v. Fazuto, 484 U.S. 439, 45; (1 988) ("This classic judicial task of reconciling 
many laws enacted over time, and getting them to 'make setise' in combination, necessarily 
assumes that the inlplications of a statute may be altered by the implications of a later statute."). 

' If we were to read the second sentence of scclion 104 jcj .u: rrxchiig beyond rhe section in whjch it 
appears, we would bc compdlcd 10 read the Bass Clome Act as impliedlyrepealing (01; more ~ccuratcly gi\.csn k c  
dmc-lidtcd miurc of Shc Act, temp~rwdy suspencling) the to the exqent that the  p~ovi so  would htcrfcrc with 
and cons&n h e  exercise ofaulhorityunder she Act See Posadas v. A'arimol Cip Rank, 296 U S. 497,503 (1936) 
(dcsuibing Lhr "well-selfled" rnle that "where provisions in the nvo a& are in irreconcil~ble connicl ihc lalcr act ~o 

the cxlent oithc conllicl constitutes an implied repeal of the e d e r  one"); Singer. LA S ~ a f u i o y  Consbucnon 5 23.9 
at 458 ("[qt is odynvturvl thal subseclurn~ enacmem could declare an inrent to repeal preexisting laws without 
mcntion or rcfcrcncc lo smh laws. A repeal m i ~ y  .a+e by necessxy implication fiom the enactment of a subsequent 
act."). The gaud prestunpdon against implied repeals is overcome where there is a c h r  conflict between 
provisions enacted a1 dilTeren1 times or a c l a r  indication that, in enacting the later statute, Congress intended to 
supplan the earlier one. See Deparmtenr of Transp v Publrc Qnzen, 541 U S. 752, 766-67 (2004); RI-onch v. 
Siniih, 53g U.S. 254,273 (2003): see also In re GlacierRay, 911 F 2d 577 ,533  (9th Cir. 199 1)  (holding thatthe 
Truls-Alxika Pipeline Autlrorization Act i~npliedly repealed the a r l ie r  Limitation Aa, bec~wc t l ~ e  fumm was 
"comprellauive" m d  its "scheme simply cannot work ifthe Liruitation Act is allou~ed to opente concurrentl;/'). For 
the resons given in the text below, such would plainly be the c s e  here. Congress intended the Basc Closurc Act tn 
bc m intcptcd, comprchcnsivc, m d  oxclusivc s ~ u l o r y  schunc, ynd a limilcd st~spcnsion ofhe previously mcrd 
proviso in seclion 104(c) (which was 1x.t amended belore the Base C1o;~uc Act was Grst enacted in 1990) \c.ould be 
"necessary to make [the Act] work." Silver v. Arm Yvk Srock Exch., 373 U.S. 341, 357 (1963). 



w Commission to make decisions about which installstions to close or r ed ip  on any additional 
criteria not described in the Act itself-such as the wishes of state governors. A requirement that 
gubernatorial consenl be obtained before particular installations may be recomnendcd for 
closure or realignment cannot be squared with this crucial feature of the Act. 

Section 2914(b), which Congress added for the 2005 round, confirm this interpretation 
by expressly allowing one narrow exception from the exclusivity of selection criteri& and giving 
even that exception a minimal scope. This section requires the Secretary, in dcvelopiag his . 
recommcndations, to "consider any notice received fiom a locd gowrnmmt in the vicinity of a 
inilitsy installation that the gove~ment  would approve of the closurc or realignment of the 
installation." Td. 2914(b)(2)(A). Yet at the end of rhe day, "[nJotwithstanding" this 
requirement, the Secretzuy must base his recommendations only on "the force-stmctu-e plan, 
dastructurc invenloly, and final selcction criteria." Id. Q 29 l4(b)(2)(B). The Act makes no 
comparable provision for state o f i c i a l s ~ r ,  indeed, for any officials wbo disapprove a possible 
closure or realignment. Tn light of this nmow accommodation of the view of locd gove~nments, 
the exclusion of any accommodation of the views of non-consenting govelnors is powerful 
evidence that Congress did not expect-and would not have wanted-a gubernatorial veto 
provision to inipcde any action proposed or carried out under the Base Closure Act. Cf: United 
Dominion Indus., Inc. v. Ui~ited States, 532 U.S. 822, 836 (2001) ("The logic that invests the 
omission with significance is familiar the 111cntion of some b~plies the exclusion of others not 
mentioned. ") 

The conflict between an expansively intcrpretcd version of sect~on 104(c) and the 
comprehensive schemc of thc Base Clos~ue Act becomes p~ icu la r ly  acute in the context of the 
President's role under the Act. As previously noted, thc Act imposes no constraints on the 
President's discretion to approve or disapprove the Conunission's I-ecom~ncndstions. If state 
governors had a veto power ovcr actions under the Act, however, one of two absurd 
consequences would follow. On ?he one hand, the President could take into account a 
gubanatorial veto. The President's power under the Act. however, is all-or-nothing; he is barred 
fi-om editmg out a particular installation to whose closurc or I-ehtigmnent a govemor objects. 
Accordingly, his only option for giving effect lo the gubematorid veto would be to reject the 
entire liste8 In such case, the govemor would rcceive a veto power not simply over a particular 
National Guard installation-which, as explained above, is extsaordinsuy enough in the context 
of the Act-but rather over the entire set of recommended closures and realignm~nts. Such a 
power not only would exceed the scope of section 104(c) itself, but also would be clearly 
irreconcilable with a mtiouwide, federal base closure process that, as desciibed above, provides 
no role for governors in selecting insiallations for closure or realignment. On the other hand, the 

"lthough the President could return the List to thc Co~nruission wilh objecdons bascd on Ulc vem, th*~  
would not solve the problem. Llthe Commission simply deleted the veto4 recommendatio~ls. it would violate thc 
c.ucliusivity of selcclion criicria. If il did not, lhr President wodd bce  the ori-gin11 problem again when the 
Comn-dssion returned thc List 



because the p o w a  exercised in the b a r  closure process by the Secrctay, the Commission, and 
ultimately the Yresidcnt, including the power to relocate Na~ional Guard uni ts ,  is in no way 
derived ffom or dependent on section 104(cj, it follows that the proviso does not apply.'' 

For thc foregoing reasons, we conclude that the fedesd Government, acting pursuant to 
the Base Closure Act, need n o t  obtain pe~niission from state governors before closing or 
realigning National Guard installations, 

Please let us k n o w  if x7e can provide fultber: assistance. 

J 1 

C. Kevin Mcu-shall 
Deputy Assistant Attorney General 

consider them a r l h a r y .  Indeed, the enhe  point of thc ACL is to yeduct arbilrwiness. 

' O  Necessarily included aithin your request is the qucsuon whether tho au~hority to clos t or realign 
National Guxd instaIl~tions under the B a c  Closlue Act unreslricled by a requirement of state consent would 
violate ~e Constihltion, or, at least, whc~cr  we should read sccdons l s 2 j S  and 104(c) broadly so as lo avoid a 
possible co~~stitutional violation. mrc see no basis for an aflirmali've answer. First, the most plausible source of any 
con;titntionsl infirmi~y would be thc second Militia Clause. But that clausc auhorizej Cony-~JS to provide fir 
"organizing, iuming, and disciplining" b e  militia, U. S. Con~t.  art. 1, $ 8, cl. 16, which includcs forming the mi l i t ia  
inm organized uniu, Pelpirh, 496 U.S. at 350. Indeed, "Ulc Militia Clauscs ,pre--as the consutt~tional textpldy 
indicates-~ddi~ional pants orpower ta Congress," id at 3 4 9; and conc~~rrent state p o w a  in this area is clcarly 
subordinste lo that federd power. &e S e ~ o n d  Amrtidment Opinion a1 ? 8-40 (Part II.D.2). Second, fhc modern 
National Guard, i n h l c l y  comected \rid1 Lhe i'ederal Amled Forces, rejts to a large exle~lt on Congress's d j d n c t  
powa to r.ke and support d e s ,  which is no1 qualified by thc Militin Clauses. See supra part I.B. Third, the Act 
applies only ro federal instill~tions, and thus hds lklher support in Congress's y a w n  10 "dispase of vld make all 
needful Rules and Reguktims respecting the. . . Property belonging LO ihe Unired States." U.S. Const art. I V ,  6 3, 
cl. 2. That power is not hcld at the mercy of f ic  S u ~ e s .  See, e g., .Cleppe v. New Mexico, 426 U S. 529,539, 543 
(1 976). Finally, as already nolcd, the orighd vcrsion of what is  now scction 1 Ol(c), in force kom 19 1 G io 1933, 
conhined no requirenlcnt ol'gnbe~ratorial consent; we have locatcd no constitutiond objections r&od during that 
timc. Rxher, the proviso apparently was added in 1933 soldy for policy racons. See H . k  Rep. No. 73-141, at 6 
(ql~oted abovc in nole 9). 
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Arlington, VA 22202 
Telephone: 703-699-2950 

August 5,2005 

The Honorable Alberto R. Gonzales 
Attorney General of the United States 
U.S. Department of Justice 
950 Pennsylvania Ave., N.W. 
Washington, D.C. 20530-0001 

Dear Attorney General Gonzales: 

A memorandum of law prepared at my request by the law firm of Wiley, 
Rein & Fielding, LLP is enclosed. The memorandum is not a product of 
deliberations by Base Closure and Realignment (BRAC) Commission members 
and accordingly does not necessarily represent their views or those of the 
Commission. We remain uncertain as to the state of the law and thus continue in 
our need for the assistance requested in my letter to you of May 23, 2005. 

Your legal opinion regarding the authority of the Secretary of Defense and 
BRAC Commission to effect the changes contemplated by the Secretary's 
recommended closures and realignments of National Guard and Air National 
Guard installations will help to guide us in formulating our recommendations to 
the President. With our final deliberations scheduled for August 24-27 and our 
report due to the President on September 8, time is of the essence. 

We have remained in contact with the Office of Legal Counsel with respect 
to this matter and will continue to provide assistance as requested. A paper 
prepared by my legal staff discussing the enclosed memorandum may be 
forthcoming early next week. 

Sincerely, 

Anthony J. Principi 
Chairman 

Enclosure: 
Memo of law dtd August 3, 2005 

Chairman: Anthony J. Principi 
Commissioners: The Honorable James H. Bilbray, The Honorable Philip E. Coyle In, Admiral Harold W. Gehman Jr., 

USN (Ret),The Honorable Jim Hansen, General James T. Hill, USA (Ret), General Lloyd Newton, USAF (Ret), The 
Honorable Samuel K. Skinner, Brigadier General Sue Ellen Turner, USAF (Ret) 

Executive Director: Charles Battaglia 



1776 K STREET NW 

WASHINGTON. DC 20006 

PHONE 202.719.7000 

FAX 202.719.7049 

Virginia Of f ice  

7925 JONES BRANCH DRIVE 

SUITE 6200 

MrLEAN, VA 22102 

PHONE 703.905.2800 

FAX 703.905.2820 

August 3,2005 
Margaret  A. Ryan 
202.719.7557 
mryan@wrf.com 

BY HAND DELIVERY 

The Honorable Anthony J. Principi 
Chairman, Defense Base Closure and Realignment Conimission 
2521 South Clark Street, Suite 600 
Alexandria, VA 22202 

Dear Mr. Chairnian: 

Pursuant to your conversation with Mr. Fielding yesterday, enclosed is 
the Memorandum prepared at the Commission's request for your review and 
consideration. 

When you send this Memorandum to OLC, your cover letter should include 
language stating that: "The enclosed Memorandum was prepared at the request of 
the Defense Base Closure and Re.alignnient Commission and represents the 
Commission's legal opinion on the matters contained herein." 

Please contact Mr. Fielding or me if you have any questions or concerns 
whatsoever. 

Best regards, 

Margaret A. Ryan 

cc: Fred Fielding 



MEMORANDUM 

ATTORNEY CLIENT PRIVILEGED - CONFIDENTIAL 

TO: The Honorable Anthony J. Principi 
Chairn~an, Defense Base'Closure and Realigrunent Commission 

FROM: Fred F. Fielding 1- 
DATE: August 3,2005 

RE : Apparent Legal Authority of the Secretary of Defense to Reconmend Changes to 
Air Natjonal Guard and National Guard Units and Installations Pursuant to the 
Defense Base Closure and Realignment Act of 1990, as Amended 

I .  ' Introduction. 

T h e  Defense Base Closure and Realignment Act ("BRAC statute") of 1990, as amended, 
govenls the 2005 round of base realignment and closure decisions.' Pursuant to the BRAC 
statute, the Secretary of Defense ("Secretary") presented a force-structure plan and infrastructure 
inventory to Congress and the Defense Base Closure and Realignment Commission ("BRAC 
Commission") and published final selection criteria for use in making base closure and 
realignment recomn~eodations.~ Subsequently, the Secretary transmitted to Congress and the 
BRAC Comnission a list of military installations that the Secretary recommends for closure or 
realignment based on  the force-structure plan and the final selection criteria3 The final selection 
criteria are "the only criteria to be used, along with the force-structure plan and infrastructure 
inventory" in making base closure and realignment recommendations in 2005.~ 

Among the actions recommended by the Secretary are: (1) the closure of certain 
installations on Mhich Army National Guard or Air National Guard ("National Guard3) units are 

I Defense Base Closure & Realignment Act of 1990, as amended, Pub. L. No. 101-5 10, $5  2901-1 1, 104 Stat. 1808 
(codified at 10 U.S.C. 5  2687 note ( $ 5  2901-14)). 

"0 U.S.C. S 2687 note ( $ 5  2912(a), 2913). 

3 Id. g 2687 note ( 3  2914(a)). 

4 Id.  5 2687 note ( 5  2913(f)). 



Congress o r  the military services, Secretary McNanlara closed or realigned hundreds ofbases.* 
In 1965, suspicious that politics had played a role in the selection of bases for closure or 
realignment, members of Congress responded by enacting legislation that established reporting 

w requirements for base c ~ o s u r e s . ~  president Jol~nson promptly vetoed the legislation, setting off a 
decade-long struggle between the branches over base  closure^.'^ 

In 1977, Congress succeeded in curtailing the Secretary's ability to close or realign 
military bases." Tucked into the fiscal year 1978 military construction bill signed by President 
Carter was  a provision requiring the Secretary to undertake extensive notification, reporting, 
environmental, and layover requirements prior to closing or realigning a military installation.12 
The provision subsequently was codified at 5 2687 of title 10, U.S. code.13 

A s  enacted, $ 2687 barred the Secretary from closing or realigning an installation at 
which at least 500 civilian personnel were authorized to be employed, or realigning an 
installation if the realignment involved a reduction of more than 1,000 (or 50 percent of) 
personnel authorized to be employed, unless the Secretary took certain steps.I4 Specifically, the 
Secretary was to notify Congressional arnled services committees of the proposed closure or 
realignment, con~ply with environmental law, submit his final decision to the conmittees 
accompanied by a detailed justification evaluating its possible consequences, and wait 60 days 
before implementing the decision." However, the statute removed Lj 2687's procedural l~urdles 
for closures or realignments above the numeric thresholds that the President certified as 

16 necessary for reasons of national security or a military emergency. Section 2687 later was 
amended to lower the number of authorized civilian perso~ulel from 500 to 300, require 
c o n ~ n ~ i t t e e  notification as part of the Secretary's annual authorization request, and extend the 
waiting period to the longer of 30 legislative days or 60 calendar days.17 

w 

I' Military Coristruction Authorization Act ("Milcon Act"), Pub. L. No. 95-82, tit. V1, S 612,91 Stat. 358 (1977); 
see nlso S. REP. NO. 95-125 (1977); H. REP. NO. 95-494 (1977) (Conf. Rep.). 

l 3  10 U.S.C. 5 2687. 

l4  MilCon Act 6 G 12(a), (b). 

" Id. 

17 10 U.S.C. § 2687; Department of Defense Authorization Act, Pub. L. No. 99-145, tit. XII, 8 1202(a), 99 Stat. 716 
(1985). 



"remove[d] Congress from micromanaging each and every proposal to close a military base."24 
At the same time, the 1988 statute also waived certain key statutes - including $ 2687 -that the 
Secretary had identified as impediments to base closures.2s 

The 1988 statute produced immediate effects. In December 1988, the Secretary's 
Commission recommended closing or realigning 145 bases, and in May 1989, after the 
Congressional review period expired without a resolution of disapproval, the recornmendations 
went into effect.26 

2. The Post-BR4C Statute Base Closure and Realignment Process. 

Because the 1988 statute provided streamlined base closure and realignment authority on 
a "one-time basis," the legal and political impediments to base closure returned upon its 
expiration at the end of 1988.~' In early 1990, Secretary Cheney nonetheless issued a list of 
recommended closures and realignments, but the list met with Congressional opposition.28 

Congress recognized that further reductions in installations were necessary, however, and 
in late 1990 enacted the BRAC statute as "the right way to close bases."'"he BRAC statute 

(Continued . . .) 
considerations or  ha hat ever"); id. H10033-01 (daily ed. Oct. 12, 1988) (statement of Rep. Armey) (indicating that 
"[tlhis [legislation] has been a difficult fight [and i]n the beginning, few thought that Congress would accept a bill 
that strikes so  directly at pork barrel spending"). 

w " 134 C o w .  REC. S15554-01 (daily ed. Oct. 12, 1988) (statement of Sen. Boschvitz). 

" H. REP. NO. 100-735, pt. I (reporting that the Secretary "stated that [DOD] is unable to close or realign unneeded 
military installations because of impediments, restrictions, and delays imposed by provisions of current law"); H. 
REP. NO. 100-735, pt. I I  (1988) (indicating that "[tlhe Department contends. . . that a 1977 law (codified at 10 
U.S.C. section 2687) created impediments to closure of unneeded facilities"); 134 CONG. REC. S16882 (daily ed. 
Oct. 19, 1988) (statement of Ranking Member Warner) (noting that the Secretary "requested that Congress enact 
legislation t o  remove the various impediments in law that prevent timely closure of military bases"). 

26 1995 BRAC Conmission Report, ch. 4, at 4-2. 

" H. REP. NO. 100-735, pt. I. 

28 1995 BRAC Commission Report, ch. 4, at 4-3; see, e.g., 136 CONG. REC. H7429-03 (daily ed. ~ & t .  12, 1990) 
(statement of Rep. Fazio) (arguing that "[tlhere is very strong evidence to indicate that Secretary Cheney's base 
closing announcements are politically motivated"); id. H7429-03 (statement of Rep. Brown) (explaining that "the 
long list of base closures and realignments proposed by Secretary of Defense Cheney in January 1990 is not, in my 
opinion, either fair or forward-looking"); id. H7429-03 (statement of Rep. Schroeder) (urging Congress to "reject[) 
the back of the envelope, partisan base closure efforts used by Secretary Cheney so far"). 

" 9. REP. NO. 101-665 (1990) (stating that "[tlhe last two years h a w  provided examples of both the right way and 
the wrong w a y  to close bases[: t]he establishment of the Defense Secretary's Conmission on Base Realignment and 
Closure in 1988 is an exanlple of the right way to close bases . . . [while] Secretary Cheney's announcement of 
candidates for base closure on January 29, 1990, was an example of the wrong way to close bases"). 



including those carried out for reasons of national security or military emergency.40 To expedite 
the process even further, the BRAC statute also waived $ 2687, along with certain property, 
environmental, and appropriations statutes, so that $ 2687 could not impede the Secretary's 

W ability to close or realign insta~lations.~' 

Pursuant to the BRAC statute, three rounds of closures and realignments took place in 
1 991, 1993, and 1995, resulting in the closure or realigninent of hundreds o f  insta~lat ions.~~ 

It was not until 2001 that Congress again turned its attention to the need to reduce excess 
military in f r a s t ru~ tu re .~~  After extensive debate, Congress approved legislation ("2001 
amendments") amending the BRAC statute to authorize a 2005 round.44 The 2001 amendments 
modified the BRAC statute to require the Secretary to submit, in addition to the force-structure 
plan, a comprehensive infrastructure inventory of every type of nilitary installation for active 

" Id. $ 2905(c)-(d). The 1990 waiver thus constituted a more comprehensive repeal of $ 2687 than the 1988 
version, which had merely authorized closures and realignments without regard to the "procedures set forth in" 5 
2687. Pub. L. No. 100-526, 205(2); see also S. REP. NO. 101-384 (explaining that DOD should "reap the benefit 
of certain waivers [applied in 1988 to] pemit  a more rapid closure of installations[ and] realization of the attendant 
savings[, and] expedite the disposal of the property and the development of local economic revitalization plans"). 

"' DEP'TOF DEFENSE, REPORT REQUIRED BY SECTION 2912 OF TliE DEFENSE BASE CLOSURE AND REALIGNMENT 
ACT OF 1990 ("Section 2912 Report"), app. C (2004). The process established by the BRAC statute withstood 
constitutional challenges under the non-delegation or separation of powers doctrines. See Nut ' I  Fed.11 of Fed. 
E m p i q x w  11. U ~ ~ i r e d  Smres, 905 F.2d 400.404-05 (D.C. Cir. 1990). 

J3 The House of Representatives was more resistant than the Senate to authorizing an additional round. E.g., 147 
CONG. REC. H 10069-0 I (daily ed. Dec. 13,200 1) (statement of Rep. Baldacci) (noting that "this House has 
continually stood up and voted against any additional base closure commissions"). In 200 1, the Senate approved 
defense authorization legislation providing comprehensive authority for a new BRAC round after narrowly defeating 
an amendment to strike that authority. 147 CONG. REC. S9763-07 (daily ed. Sept. 25,2001); see aho  S. REP. NO. 
107-62 (2001) (minority views of Sen. Bunning). By contrast, the House legislation provided only for limited 
authority relating to lease-back of base closure property. Conipnl-e, e.g., S. 1416 n i d  S. 1238 (providing 
comprehensive authority for a new BRAC round) wifli H.R. 2586 (providing only for linuted authority for lease 
back of base closure property). Ultimately, the House acquiesced to the Senate proposal, modified to delay the next 
round fro111 2003 to 2005. H. REP. NO. 107-333 (200 1 ) (Conf. Rep.); 147 CONG. REC. H 10069-01 (statement of 
Armed Services Committee Chairman Stump) (explaining that "[elver the strong reservation of many House 
Members, including myself, we have agreed to authorize a round of base closures, but not until 2005"); id. HH0069- 
01 (statement of  Rep. Porneroy) (stating that "I believe that. . . the Armed Services Committee correctly decided not 
to authorize additional base closures i,n the House bill [and] am disappointed that they were forced under the threat 
of a presidential veto to accept a provision authorizing a new round in 2005"). 

44 National Defense Authorization Act for Fiscal Year 2002, Pub. L. No. 107-107, div. B, tit. XXX, 3001-08, 115 
Stat. 1 12 (codified at 10 U.S.C. $2687 note ( $ 5  2904(a), 2905(b), 2906A, 2912-14)); H. REP. NO. 107-333 (Conf. 
Rep.); e g., 147 CONG. REC. 59763-07 (daily ed. Sept. 25, 2001) (statement of Armed Services Committee 
~ha i r rnan  Levin) (stating that "[ilt seems to me, at a minimum, we ought to be willing now to set aside our own 
back-home concerns and do what is essential in order to have the efficient use of resources [especially] when we are 
asking our troops to go into combat")' id S10027-07 (daily ed. Oct. 2,2001) (statement of Sen. McCain) (arguing 
that "[wle cannot, in this national emergency, let our parochial concerns override the needs of the military"). 



The  BRAC statute defines "military installation" as "a base, camp, post, station yard, 
center, homeport facility for any ship, or other activity under the jurisdiction of the Department 
of Defense, including any leased facility."52 While the BRAC statute does not define "closure," 
DOD defines the term in pertinent part to mean that "[all1 nlissions of the installation h a ~ ~ e  'w ceased o r  have been relocated; ersonnel positions (military civilian and contractor) have either 
been eliminated or r e l o ~ a t e d . " ~ ~  in a closure, all nlissions caried out at a military installation 
either cease or relocate." The BRAC statute defines "realignment" as "any action which both 
reduces and relocates functions and civilian personnel positions but does not include a reduction 
in force resulting from workload adjustments, reduced personnel or funding levels, or skill 
i n~ba lances . "~~  In a realignment, a military installation remains open but loses and sonletimes 
gains ful~ctions.'~ ~ l t h o u ~ l ~  the BRAC statute does not define "function," DOD's definition of 
the term includes "the appropriate or assigned duties, responsibilities, missions, or tasks of an 
individual, office, or ~ r~an iza t ion . "~ '  

A t  the outset, the history and application of the BRAC statute confirnl that the tern1 
"military installations" applies to installations on wliich National Guard units are located. The 
history o f  the BRAC statutory process makes clear that the executive branch and Congress 
regarded the BRAC process as comprehensive, covering "every" military installation." 
Nowhere in the legislative history is there mention of any exemption for installations involving 
the National ~ u a r d . ~ ~  TO the contrary, the legislative history indicates that Congress specifically 

'" 0 U.S.C. S 7687 note ( S  39 lO(4)). 

w 53 BRAC 2005 Definitions, available at l~ttp://www.defenselink.nli1/brac/docsldenitionsOl2004.pdf. 

5 4 U.S. General Accounting Office, Repon No.'GAO 02-433 ("GAO 2002 Report"), Militmy Base Closlri-cs: 
Pi-ogwss in Conplpting Actio~~sfi.orrt Prior Rccrligliinents nid Closzrres, Apr. 2002, at 5 n.6. 

55 10 U.S.C. S 2687 note ($ 2910(5)). 

56 GAO 2002 Report, at 5 n.6. 

57 Department of Defense Dictionary of Military and Associated Terms ("DOD Dictionary'?), available at 
http://www.dtic.miI/doctrine/jel/doddict/. 

58 Letter from the Chairman, Joint Chiefs of Staff, to the Chairman, Senate Armed Services Committee, May 18, 
2004 (concluding that "BRAC has proven to be the only comprehensive, fair, and effective process for 
accomplishing this imperative"); H. REP. NO. 100-735, pt. 11 (noting that the new procedure set up by the 1988 
statute would direct the Secretary to " d l  military installations in the United States") (emphasis added); H. REP. NO. 
107-333 (Conf. Rep.) (expressing the conferees' view tliar the Secretary must "review ellely type of installation") 
(emphasis added); see nlso 147 CONG. REC. S9763-07 (daily ed. Sept. 25,2001) (statement of Sen. Dorgan) (noting 
that the BRAC com~nissions "say[] to e w y  military installation in the country, by the way, we are going to look at 
you for potential closure" and that "ewy military installation is at risk of closure") (emphasis added); id. S9763-07 
(statement of Sen. Lott) (asserting that "wer-y base, every community, every State is going to be affected by" the 
2005 round) (emphasis added). CJ H. REP. NO. 101-665 (stating that "[tlhe committee has assiduously protected 
the 1988 base closure process in the face of numerous attempts to undermine it" by carving out exceptions thereto). 

S9 See, E.s., S. REP. NO. 101-384; S. REP. NO. 107-62; S. REP. NO. 108-260 (2004); H. REP. NO. 100-735, pts. 1-IV; 
H. REP. NO. 101-665; H. REP. NO. 107-94 (2001); N. REP. NO. 108-491 (2004); H. REP. NO. 100-1071 (1988) 

u 



installation itself is at issue. Units and headquarters have duties, responsibilities, missions and 
tasks, and it is those that will cease, be reorganized or be relocated to support the force-structure 
plan, in accordance with the final selection criteria. Supporting this understanding is the sole 

w judicial interpretation of "realignment," which specifies that the Secretary may take "any action 
which . . . involves the positioning of one group of functions or personnel relative to another 

The BRAC statutory scheme itself supports this view, as i t  provides that the Secretary 
may "take such actions as may be necessary to close or realign any military installation, 
including the acquisition of such land, the construction of such replacement facilities, the 
performance of such activities, and the conduct of such advance planning and design as may be 
reqirired to tr -nr ls fer$f i?d~o~?s~o~?~ a ~ n i l i f a ~ y  installation being closed or realigned to anorher 
i l i a  ~ s a ~ l a t i o . ' ~ ~  Consequently, with respect to both the reaiignn~ent and closure of bases, 
the statute conten~plates that functions - "assigned duties, responsibilities, missions, or tasks of 
an individual, office, or organization" - may be relocated from one military installation to 
another.66 ~ e n c e ,  the BRAC statute authorizes the Secretary to recommend and take any action 
necessary to terminate operations or reduce and relocate National Guard equipment, 
headquarters, units, and/or n~issions at any "base, camp, post, station yard, center, homeport 
facility for any ship, or other activity under the jurisdiction of the Department of Defense, 
including any leased facility."67 Because the BRAC statute applies in the first instance to 
military installations on which National Guard units are located, it necessarily also applies to 
National Guard units, missions, and equipment associated with those installations 

Finally, the BRAC statute covers both real and personal property.68 The statute 
authorizes the Secretary to transfer real property from a closed or realigned installation to w another military The statute also empowers the Secretary to move any personal 
property located at such an instaIlation if the property: "(i) is required for the operation of a unit, 

64 Coirrrty ofSerrecn 1: Clretrey, 12 F.3d 8, 11 (2d Cir. 1993) (contrasting realignment, or the transfer or regrouping 

of  functions and personnel, with the mere elimination of a particular function or RIF at an Arnmy depot in New York) 
(emphasis added). 

'' 10 U.S.C. 5 2687 note (4 2905(a)) (emphasis added). 

66 DOD Dictionary, available at  l~ttp:Jlww~~.dtic.mil/doctrine/jeVdoddic~. 

'' 10 U.S.C. 5 2687 note (5 2910(4)). 

" Id. ($2905(b)) (granting the Secretary authority over "real property, facilities, and personal property located at a 
closed or realigned n-rilitary installation"). "Real property" consists of "lands, buildings, structures, utilities systems, 
i~nprovements, and appurtenances thereto. Includes equipment attached to and made part of buildings and structures 
(such as heating systems) but not movable equipment (such as plant equipment)." DOD Dictionary, available at 
http:J/www.dtic.n~idoctrine/jel/doddic. "Personal property" includes "[plroperty of any kind or any interest 
therein, except real property, records of the Federal Govenlment, and 11ava1 vessels of the following categories: 
surface combatants, support ships, and submarines." Id. 

69 10 U.S.C. 5 2687 note ($ 2905(b)(2)(~)). 



A. 10 U.S.C. 8 18238. 

Originally enacted as part of the National Defense Facilities Act of 1950 ("NDFA"), 3 
w 18238 of  title 10, U.S. Code, provides that: 

[a] unit of the A m y  National Guard of the United States or the Air National Guard of the 
United States may iiot be relocated or withdrawn under this chapter without the consent 
o f  the gollernor of the State or, in the case of the District of Columbia, the commanding 
general of the National Guard of the District of ~ o l u m b i a . ~ ~  

Enactinent of the NDFA was spurred by Congressional concern about the lack of 
facilities in the post-World War I1 era for the greatly expanded National ~ u a r d . ' ~  Congress 
therefore authorized the Secretary to acquire and equip facilities as necessary to support reserve 
components, including the National ~ u a r d . ' ~  Because reserve units had encountered difficulties 
sustaining their units in conmlunities with insufficient manpower, Congress directed the 
Secretary to deternline whether the number of units located in an area exceeded the area's 
manpower.75 Toward that end, Congress granted the Secretary "final authority" to disband or 
remove a unit from an area, but directed him to consult with the governor about a National Guard 
unit before making a final decision.76 In 1958, during a routine recodification of title 10, the 
consultation requirement transformed into the "consent" requirement now found in the current 
version o f  the statute.77 

Although the objectives of the NDFA and BRAC are disparate, 5 18238 appears to 
require gubernatorial consent before a unit of the National Guard may be relocated or withdrawn. 
Notably, however, 9 18238 governs only those relocations or withdrau~ils "under this chapter," a 
phrase that consistently has been interpreted as relating to the provisions of the chapter in which 
the limitation or definition exists.78 The chapter under which 3 18238 falls - chapter 1803 - 

73 H.R. REP. NO. 81-2 174 (1950); S. REP. NO. 8 1-1785 (1950). 

74 National Defense Facilities Act, Pub. L. No. 81-783, $9 2-8 (1950); S. REP. NO. 81-1785. Since its enactment, 4 
18238 has been amended on four occasions to remove surplusa~~e and redesignate sections. Act of Aug. 10, 1956 
(70A Stat. 123); Pub. L. No. 85-861 (1958); Pub. L. No. 97-2 14 (1982); Pub. L. No. 103-377 (1994). 

75 Pub. L No. 81-783, $4(a)(l); S. REP. NO. 81-1785. 

76 S. REP. NO. 81-1785; Pub. L. No. 81-783, 5 4(b). As enacted, $ 18238 required simply that "the governor. . . 
shall have been consulted with regard to such withdrawal or change of location." I d ;  see S. Hrg. on S. 960 (1949) 
(discussing whether the consultation requirement should be converted to a consent requirement or deleted 
altogether). 

77 Pub. L. NO. 85-86 1 ,  $; S. REP. NO. 55-2095 (1958). Neither the legislation nor its legislative history provide an 
explanation for this transformation. I d  

78 Por-tlcrnd Golf Club v. C.I.R., 497 U S .  154, 164-65 (1990) (holding that the phrase "allowed by this chapter" 
cannot be rendered superfluous); G~-eerr v. Bimfley, 981 F.2d 514, 518-19 (1 lth Cir. 1993) (holding that a Federal 

V 
Aviation Administration repeal of a pilot certificate constituted action "under this chapter" wit!:In the meaning ofa 



the House Conmittee on Military Affairs stated that "that where a State has gone to considerable 
expense and trouble in organizing and housing a unit of a branch of the service, [the] State 
should not or-bitr-arily be con~pelled to accept a change in such allotment[.]"84 

Although the statute does not define "branch, organization or allotment," these terms 
likely refer to the mission, structure, or location of a National Guard unit.85 On its face, 5 104(c) 
requires gubernatorial consent before a "change in the branch, organization, or allotment of a 
[National Guard] unit located entirely within a State may be n~ade."~' At the same time, a wide 
range of  recommended changes to the mission, structure, or location of a National Guard unit on 
a military installation falls under BRAC authority, as the BRAC statute authorizes relocation or 
change to National Guard equipment, headquarters, units, and/or missions corollary to the 
closure o r  realignment of nditary  installation^.^' Some of those proposed changes also alter the 
branch, organization, or allotment of a National Guard unit as provided in 32 U.S.C. 8 104(c). 

Consequently, one may argue that a conflict appears to exist between 5 104(c), which 
requires gubernatorial approval prior to a change in the "branch, organization, or allotment of a 
[National Guard] unit located entirely within a and the BRAC statute, which neither 
contains nor contemplates gubernatorial approval.89 An analysis of the text, purpose, and 
legislative history of the BRAC statute indicates that the National Guard is not exempt from its 
exclusive and plenary authority. Therefore, to the extent that there is a conflict, 
BRAC controls.90 

C. 10 U.S.C. 2687. 

Section 2909(a) of the BRAC statute, entitled "Restriction on Other Base Closure 
(V Authority," flatly states that "during the period beginning on November 5 ,  1990, and ending on 

April 15, 2006, iliispn~-t shall be the e.rclusiw authority for selecting for closure or reali,m~ent, 
or for carrying out ally closure or realignment of, a military installation inside the United 
states."" Section 2905(a)(l)(A) provides broad authority to the Secretary: "In closing or 

H.R. REP. NO. 73-1 4 1 (emphasis added). 

85 Notably, none of these terms lends itself to a definition that includes "equipment," "personal property," or planes; 
5 104 does not appear to require gubernatorial approval for changes to same, whether under the BRAC statute or 
otherwise. 

86 32 U.S.C. 5 104(c). 

'' See part 111, supra. 

88 32 U.S.C. 5 104(c). 

89 10 U.S.C. S; 2687 note ( $ 8  2901-2914). The BRAC statute contains no state or local approval requirements 
whatsoever. See gerieral~j~ id. 

90 See part 111, sz~pra. 

9 I Id. (s 3909(a)) (enipliasis added). 

w 



preclude the President from carrying out closures and realignments for national security and 
military emergency reasons outside the BRAC process. This reading makes the most sense, 
given the broad definition of military installation, the absence of any referent to numeric 

W thresholds under "this pan," and the comprehensive nature of the BIL4C statute and process.100 

Another possible reading, however, is that the waiver provision merely ensures that the 
Secretary is not precluded from making closures and realignments by any subsection of 5 2687 
and that the exception to exclusivity in 5 2909(c)(2) for closures and realignments "to which 
section 2687 . . . is not applicablev leaves discretion not only for national security purposes, but 
for recommending closures and realig~lments that would not have required colnpliance with the 
prior statutory scheme under 2687(a). 

The view that the BRAC statute is less exclusive for actions that affect less than the 
numerical thresholds of civilian personnel contained in $ 2687(a) appears to be erroneous for two 
reasons. First, the BRAC statute supplants 8 2687. Second, such a view reads the exception to 
exclusivity clause in 5 2909(c)(2) so as to utilize 5 2687(a) as a restriction of the Secretary's 
authority to close or realign ii~stallations under BRAC, along with related relocations of, and 
changes to equipment, headquarters, units andor missions, instead of apr-ese~wtion of the 
Secretary's authority for reconmending closures and realignments that would not have required 
conipliance with the prior statutory scheme, such as national security  movement^.'^' The BRAC 
statute specifically waived any eticun~brances from "sections 2662 and 2687 of title 10" in the 
Secretary's execution of closures.and 

Resolution of the above conflict does not inipact the analysis with respect to 5 18238. 
Nor does it extend the lilnitations contained in $ 103(c) to reconmendations for closure or 

01 realignment that transfer military property. However, if i t  were determined that BRAC is not the 
exclusive mechanism for closure or realignn~ent of military installations below the nunieric 
thresi~olds contained in 5 2687(a), in those instances where other mechanisms for closure or 
realignment exist, there is no apparent authority for utilizing a discretionary statute to evade 
other legal l in~i ta t ions . '~~ 

100 Sce part 111, suprn. 

10 1 See Part IILB, ~ i q m .  

"' 10 U.S.C. $ 2687 note ( 5  2905(d)(2)). 

103 This would not hold true if the BRAC statute implicitly repealed these other provisions. While federal courts 
make an effort to harmonize potentially conflicting statutes, the Supreme Court has recognized repeals by 
implication "if there is an irreconcilable conflict between the two provisions or if the later Act was clearly intended 
to 'cove[r] the whole subject of the earlier one."' Brarich v. Stnif l~,  538 U.S. 254, 256-57 (2003) (Stevens, J., 
c o n c u ~ ~ i n g )  (internal citation omitted). The conlpsehensive nature of the BRAC statutory scheme, conibined with 
the legislative history indicating express intent to limit the influence of local politics and include National Guard 
functions, equipment, and units in the 2005 round, lend strong support to the notion that Congress intended to 
occupy the field of closures and realignments with this legislation. 



construction: "To the extent there is a conflict, the most recerrtlypnssed statute or rule 
prevails."'09 

w Congress originally passed 5 1 O4(c) in 191 6. Its last action on the statute was a technical 
amendment in 1958.110 Meanwhile, Congress enacted the BRAC statute in 1990 and authorized 
the current BRAC round in 2001 and 2004. These latest authorizations included significant 
amendments to the BRAC statute, including 5 2914 ("Special Procedures for Making 
Recommendations for Realignments and Closures for 2005 Round"), which requires the 
Secretary to "consider any notice received from a local government . . . [that] would approve of 
the closure or realignment of the installation," but permits the Secretary to make the 
recommendations "[n]otwithstanding~' this input "based on the force-structure plan, 
infrastructure i~wentory, and final selection criteria otherwise applicable to such 
recomrnendati~ns.~'~" These more recent, specific provisions in the BRAC statute trump those 
of earlier, more general  statute^."^ 

Congress is presumed to have knowledge of prior  statute^"^ and when it 
enacts legislation, and with this understanding in mind, it made the BRAC statute "the exclusive 
authority" for closing and realigning military facilities and functions. Earlier statutes that 
address the same topic have no force. 

109 Fnrnler 1). McD(1rrie1, 98 F.3d 1548, 1556 (9th Cir. 1996) (quoting Boutiene v. Bnrrrette, 923 F.2d 754, 757 (9th 
Cir. 199 1)) (emphasis added); Irt~ernat 'kl Union, UrtitedAzr/o., Aerospace & Agric. Itnplenlent IVorkers, Local 73 7 
v. Auto Glass E~nployces Fed. Credit Uniort, 72 F.3d 1243, 1248-1 249 (6th Cir. 1996). The Supreme Court has 
sinlilarly commented in the contest of conflict in^ statutes and treaties that "'when a statute which is subsequent in 
time is inconsistent with a treaty, the statute to the extent of conflict renders the treaty null."'Brenrd 11. Greeue, 523 
US. 37 1, 376 (1998) (quoting Reid 1'. Colw-t, 354 U.S. 1, 18 (1957)) .  

' l o  This analysis pertains equally to 5 18238. 

I I I 10 U.S.C. 2687 note (g 2914). The Secretary is also required to explain its decision to accept or reject the local 
government input in its recommendation. Id. (8 2914(b)(2)(C)). 

"' Unirerl States v. Esrore ofRo~nani, 523 U.S. 5 17, 530L33 (1998) (holding that a later, specific statute trumps an 
earlier, more general statute). 

113 E.g., Rerro v. Korwy, 51 5 U S .  50, 56 (1995) ("'It is not uncommon to refer to other, related legislative enactments 
u$en interpreting specialized statutory terms,' since Congress is presumed to have 'legislated with reference to' 
those terms.") (quoting Gozlorl-Prre~z v. U~ritcdStates, 498 U.S. 395,407-408 (1991))). 

' I 4  E.g .  Cmrlor~ v. Uuiv. of Cliicrrgo, 441 U.S. 677,699 (1979) ("In sum, it is not only appropriate but also realistic 
to presume that Congress was tlio~~oughly familiar with these urlusually important precedents from this and other . 
federal courts and that it expected its enactment to be interpreted in conformity with them."). 



$ 103(c) explicitly provides for a right of action.'19 ~ i t h o u t  a potential cause of action, a party 
cannot file even a declaratory judgment suit. As the Declaratory Judgment Act is "procedural 

9,120 only, a party must refer to an actual cause of action to gain jurisdiction under the statute.I2' 

Moreover, it is unlikely that a court would find an implied right of action in the BRAC 
statute, 18238, or fj 104(c). In analyzing whether a statute creates a private right of action, the 
Supreme Court recently confim~ed that, where an explicit cause of action is absent, a party bears 
a heavy burden to establish that Congress nonetheless intended to authorize remedies for private 
litigants.'22 Neither $ 18238 nor $ 104(c) provides any indication that Congress intended to 
create a private right of action. Like the statutes in Sn17cloval and Gorrznga University, both 
statutes are devoid of the "rights-creating language" apparent in statutes such as Title VI and 
Title I X . ' ~ ~  The language of tj 18238 states that "no change . . . may be made without the 
approval of its governor" while the language of 5 104(c) states that "[a] unit . . . may not be 
relocated o r  withdrawn . . . without the consent of the governor of the State[.]" This language is 
entirely different from that which the Supreme Court has stated was sufficient to create a private 
right of  action, even under the pre-Soridoval ~ t anda rd . "~  Additionally, no party has asserted that 
the BRAC statute confers any rights on any individuals. And even if a statute is phrased in 
explicit rights-creating terms, "a plaintiff suing under an implied right of action still must show 
that the statute manifests an intent 'to create not just a private right but also a private 
I-enzedy. ,,,125 Therefore, is it unlikely that a court would impute Congressional intent to create a 
private right of action under the statutes at issue.'2" 

119 How. Motor Spom CW. v. Bnbbitt, 125 F. Supp. 2d 1041, 1046 (D. Haw. 2000) (holding that the BRAC statute 

w did not expressly or impliedly create a private right of action). 

'" Skelly Oil Co. 1: Phillips Petroleui,~ Co.. 339 US. 667, 671-72 (1950). 

I?! Thus, although the Declaratory Judgment Act expands the courts' remedial powers, it is not an independent basis 
of  jurisdiction. Id.; Halcnii Motor Spor-rs Clr, 125 F .  Supp. 2d at 1045-46. 

"' Cor-l-ecrioiinl Scr-1s. C o p  v. A40lesk0, 534 US. 61,  67 n.3 (2002) ("Just last Term i t  was noted that we 
abandoned the view of Bomk decades ago, and have repeatedly declined to revert to the understanding of private 
causes of  action that held sway 40 years ago.") (internal quotation nlarks omitted) (citing Snnclo~wl, 532 U.S. at 
287). For illustrations of the expansive approach to implied private rights of action that has since been abandoned 
see Cai?i?oi? v. Uiriv. of Cl~icngo, 441 US. 677 (1979); Cort v. .4sk, 422 U S .  66 (1975); J.I. C a ~ e  Co. V. Borak, 377 
U.S. 426 (1 964). 

42 U.S.C. $ 2000d; 20 U.S.C. 168I(a). SeeSamfowl, 532 U.S. at  288 (internal quotations omined); Gonxga 
Uitiv. v. Doe, 536 U.S. 273, 284 n.3 (2002). 

"4 Alleiz v. State Brl. ofElcctioiis, 393 U.S. 544,555 (1969) (holding that 3 5 of the Voting Rights Act, which 
provided that "no person shall be denied the right to vote for failure to comply with this section," entitled appellants 
to seek a declaratory judgment that a new state enactment was covered by the Act in light of the explicit rights 
language and the clear purpose of the Act). 

"' G o n x g n  Ui~iv. ,  536 U.S.  at 284 (citing Sanrlol~~l, 532 U S .  at 286) (en~phasis in original). 



constitutional violations and claims that an official has acted in excess of his statutory authority," 
suggesting that Bivens actions would be foreclosed as As such, the President's decision 
is not subject to review where the statute "commits the decision to the discretion of the 
president.""(' stated plainly, "claims simply alleging that the President has exceeded his 
statutory authority are not 'constitutional' claims, subject to judicial re vie^."'^' Because the 
BRAC statute "does not at all Iimit the President's discretion" in deciding to adopt BRAC's 
recommendations, the Court cannot review "[hlow the President chooses to exercise the 
discretion Congress has granted him[.]""* 

Only one court has found, in the face ofDallon, judicial power to review executive 
action. In Role Models America. h c .  11. l ~ l ~ i t e , " ~  a panel of the D.C. Circuit found judicial 
review available for the failure to adhere to notice requirenlents once the Defense Department 
published a rule of decision and obligated itself to convey dosed military base property to a 
state-created development corporation. The panel attempted to distinguish itself from the 
Supreme Court by characterizing Dnltorr as applying only to matters "that have found a lack of 
final agency a~t ion ." ' "~  The Dalrorl Court, however, made clear in a discussion of an analogous 
circumstance that it could not review even a President'sjnal decision with respect to the 
recommendations: "the President's decision to approve or disapprove the orders [is] not 
reviewable, because 'the final orders embody Presidential discretion as to political matters 

,33141 beyond the competence of the courts to adjudicate. Thus, Daltorz controls any APA 
challenge to the BRAC process. Any attempt to bring suit in this context under the M A  should 
fail. 

VI. Conclusion. 

w The  Secretary may recommend the closure and realignment of installations on which 
National Guard units are located, as well as the relocation of or changes to equipment, 

135 Id. at 472 (citing Bh-ens 1s Six U~ik~tol in  Fed Norcorics Agcrlts, 403 U.S.  388, 396-97 (1971) (distinguishing 
between "actions contrary to [a] constitutional prohibition" and those "merely said to be in excess of the authority 
delegated . . . by the Congress"); IV11eeIdi)z 11. Il'heeler, 373 U.S. 647, 650-52 ( 1  963) (distinguishing between "rights 
which may arise under the Fourth Amendment" and "a cause of action for abuse of the [statutory] subpoena power 
by a federal officer"). 

138 Id. at 476; nccord Cohc~l v. Rice, 992 F,2d 376,381 (1st Cir. 1993) (holding that BRAC commission 
recornmendation for closure of Air Force base was not "final agency action"). 

Role MotkIs Ant.. Irtc. 1,. IVl~ife, 317 F.3d 327, 33 1 (D.C. Cir 2003). 

''O Id. at 332 

1-11 Dnlton, 5 11 U.S .  at 475 (quoting Cl~icago & S. Air Lines. 111c. v. I+'oternlnn S. S. Colp., 333 U.S. 103, 1 14 
( 1948)). 
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This memorandum discusses the August 3,2005 Wiley, Rein & Fielding 
memorandum regarding "the apparent legal authority of the Secretary of Defense to 
recommend changes to Air National Guard and National Guard units and installations 
pursuant to the Defense Base Closure and Realignment Act of 1990, as amended." As 
noted in prior Office of General Counsel memoranda, this memorandum is not a product 
of deliberation by the commissioners and accordingly does not necessarily represent their 
views or those of the Defense Base Closure and Realignment Commission (Commission). 

As the Commission stood up operations in April 2005, it was apparent that 
significant legal issues related to the Air National Guard loomed in the base closure and . 
realignment recommendations that were to be released on May 16,2005.' The Governor 
and Attorney General of the State of Illinois, who at that time were the most vocal of the 
critics of the anticipated Air National Guard recommendations, made several statements 
regarding their belief that the pending recommendations would violate both statutory and 
constitutional law.2 

Consistent with the mandate for the Commission to conduct operations in an 
open, fair and impartial manner, the Commission has solicited the views from a broad 
variety of parties on these matters, including the Department of lustice.' Despite a 

1 The Secretary of Defense released his recommendations on May 13,2005, three days earlier than the 
Defense Base Closure and Realignment Act of 1990, as amended (Base Closure Act), required. See DEPT. 
OF DEFENSE, BASE CLOSURE AND REALIGNMENT REPORT, VOL. I, PART 2 OF 2 :  DETAILED 
RECOMMENDATIONS (May 13,2005). 
' The Illinois Attorney General warned that if the anticipated recommendations were not modified, a 
grotracted legal battle would ensue upon the release of the recommendations. 

Letter from Chairman Principi to Attorney General Gonzales (May 23,2005). Several Members of 
Congress made the Congressional Research Service (CRS) memoranda The Availabili~ of Judicial Review 
Reearding Military Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 
24,2005), and Base Real iment  and Closure of National Guard Facilities: Application of 10 USC 4 
18238 and 32 USC 4 104(c), Flynn, Aaron M. (July 6,2005), available to the Commission on release. 
Some have made their views available to the Commission without request. See RESPONSE TO DEPT. OF 
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Summary of the Wiley, Rein & Fielding Memorandum 

The entirety of the reasoning contained in the Memorandum is based upon a chain 
of three syllogisms.6 The three syllogisms are described below. 

The First Syllogism: 

Major Premise: The Base Closure Act provides the "authority for 
selecting for closure or realignment, or for carrying out any closure or 
realignment of, a military installation in the United ~ ta tes . "~  

Minor Premise: "The term 'military installations' ap lies to t: installations on which National Guard units are located." 

Conclusion: "Accordingly, installations on which National Guard 
units are located may be closed or realig~ed."~ 

In plain terms, this first syllogism asserts: 

The Base Closure Act authorizes the closure or realignment of military 
installations; 

Some military installations house units of the Air National Guard; 
Therefore, the Base Closure Act authorizes the closure or realignment of all 

military installations that house units of the Air National Guard, 

This syllogism provides a false conclusion. 

A syllogism is a common technique of reasoning often used in logic and oratory to move an argument 
from a specific example to a more general application. ''Men are mortal; Greeks are men; therefore, Greeks 
are mortal" is a classic example of a syllogism, with an orderly statement of the major premise, the minor 
premise, and the conclusion. Syllogisms are sometimes linked in series to provide a more extensive 
argument. While syllogisms are useful, they also present a significant hazard because they can sometimes 
mask serious flaws in reasoning, making the irrational appear rational. 
' Memorandum at 2. 

Memorandum at 9. 
~emorandum at 10. 
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Conclusion: "Accordingly . . . equipment may be relocated without 
apparent limitation, and the relocation of headquarters, units or missions 
between one military installation and another . . . is permitted [under the 
Base Closure AC~]." '~  

In plain terms, this second syllogism asserts: 

Base Closure Act recommendations make mention of disbanding, relocating, 
reorganizing or changing the equipment of military units; 

Base Closure Act recommendations are made under the authority of the Base 
Closure Act; 

Therefore, the Base Closure Act authorizes disbandment, relocation, 
reorganization, or change to the equipment of military units. 

This conclusion of this second syllogism is false. 

The authority of the Secretary of Defense to disband, relocate, reorganize, or 
change the equipment of military units is derived from and limited by diverse statutory 
authority, including Title 10 and 32 of the United States Code, annual authorization and 
appropriation acts, and other session law, as well as the delegated authority of the 
President as Commander-in-Chief of the Armed Forces of the United States. 

The authorities and restrictions of the Base Closure Act are harmonized with these 
other sources of authorities and restrictions by the Base Closure Act itself. The Act 
provides for specific, constrained exemptions and exclusions from the effect of precisely 
identified statutes.I6 The Base Closure Act does not contain any language that would 
permit  i ts provisions to  override statutes that a re  not  listed.17 There i s  no provision of the 
Base Closure Act that expands the authority of the Federal Government to disband, 
relocate, reorganize or change the equipment of National Guard units outside the scope of 
existing authorities. 

Memorandum at 12. 
'"or example, Base Closure Act jj 2909(a) (Restrictions on other base closure authority) (Limiting 
application of 10 USC 4 2687),(i 2905 (Implementation) (Restricting the application of certain provisions 
of the National Environmental Policy Act of 1969). 
" The Base Closure Act does not contain any language indicating that its provisions are to be given effect 
"notwithstanding any other provision of law." To the contrary, the presence of specified exemptions to 
identified statutes is a clear indication the Base Closure Act is not intended to override statutes that are not 
explicitly identified. 
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Sundry Points 

Although they do not impact the conclusion of the Memorandum, these are a 
number of sundry points that merit comment. 

The Memorandum concludes that the Base Closure Act "appears to provide no 
authority for the retirement of equipment, as opposed to the transfer or relocation of 
equipment."" This is consistent with the conclusion on that same point in the July 14 
Commission Office of General Counsel m e m o r a n d ~ m . ~ ~  

While the Memorandum correctly notes "past BRAC rounds have recommended 
the closure or realignment of installations relating to the National ~ u a r d , " ~ ~  it 
mischaracterizes those actions by failing to note that every recommendation made by 
prior commissions that directed the movement of a unit of the Air National Guard was 
made with the consent of the governor concerned.25 Often the recommendations were 
made at the request of the governor concerned. The Memorandum also indicates that the 
1995 Defense Base Closure and Realignment Commission (1995 Commission) directed 
the relocation of a laundry list of Air Guard units "to locations acceptable to the Secretary 
of the Air ~orce . " '~  A reader might conclude from that summarization that the 1995 
Commission placed the relocation of a long list of Air Guard units entirely at the 

77  -- Memorandum at 12. 
" July 14 Commission OGC Memorandum at 15-17. Unfortunately, this leaves the Commission without a 
possible insight into the DoD OGC analysis on this point. 
24 Memorandum at 10. 
25 BASE REALIGNMENTS AND CLOSURES: REPORT OF THE DEFENSE SECRETARY'S COMMISSION (Dec 29, 
1988) (1988 SECRETARY'S COMMISSION REPORT); DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION: REPORT TO THE PRESIDENT 1991 (July 1,1991) (1991 COMMISSION REPORT); DEFENSE BASE 
CLOSURE AND REALIGNMENT COMMISSION: 1993 REPORT TO THE PRESIDENT (July 1,1993) (1993 
COMMISSION REPORT); DEFENSE BASE CLOSURE AND R E A L I G N M ~ T  COMMISSION: 1995 REPORT TO THE 
PRESIDENT (July 1, 1995) (1995 COMMISSION REPORT). The Memorandum also fails to note the practice 
adopted by the Army in making its recommendations for the 2005 round, where every recommendation that 
impacts a unit of the Army National Guard is conditioned by the phrase "if the State decides to relocate 
those National Guard units." 
26 Memorandum at 10, note 61, indicating that the "1995 BRAC Commission Report . .. recommend[ed] 
closure of Ontario International Airport Air Guard Station in California, Roslyn Air Guard Station in New 
York, and Chicago O'Hare IAP Air Reserve Station in Illinois with relocation of the 126" Air Refueling 
Wing (ANG) to Scott AFR in Illinois and relocations of other ANG units to locations acceptable to the 
Secretary of the Air Force." 
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The Memorandum misstates the issue and holding of Dalton v. 
According to the Memorandum, the Court found in Dalton that "stated plainly, 'claims 
simply alleging the President has exceeded his statutory authority are not constitutional 
claims, subject to judicial review."'34 This quote, however, is drawn from dicta, not from 
the holding of the Court. The entire sentence reads "the decisions cited above," referring 
to an extensive discussion of the application of a broad variety of cases to the assertion 
that the President's approval of a recommendation purportedly tainted by a procedural 
violation by the Commission constituted a violation of the Constitutional separation of 
powers doctrine, "establish that claims simply alleging the President has exceeded his 
statutory authority are not 'constitutional' claims, subject to judicial review under the 
exception recognized in ~ranklin."~' 

In the words of the Supreme Court, "the claim raised" in Dalton was "a statutory 
one: The President is said to have violated the terms of the 1990 Act by accepting 
procedur.allyflawed  recommendation^."^^ In other words, in Dalton, the plaintiff claimed 
that the Commission's actions were procedurally flawed, not that the Commission had 
exceeded its authority or violated the Constitution. 

Deciding this issue, the Supreme Court held that "how the President chooses to 
exercise the discretion Cong~ess has granted him is not a matter for our review."37 
Summing its decision, the Court rephrased this holding slightly, as a finding that "where 
a statute, such as the 1990 Act, commits decision-making to the discretion of the 
President, judicial review of the President's decision is not a~a i lab le . "~~  

This distinction is critical to the Commission's action on elements of 
recommendations that fall outside the scope of the Base Closure Act, as discussed in the 
July 1 4  Commission Office of General Counsel memorandum that was provided to the 
Office of Legal Counsel, because the holding in Dalton presupposes that the action was 
within the scope of the statutory delegation of authority. Justice Blackrnun's concurring 
opinion underscored this distinction, pointing out that Dalton "does not foreclose judicial 
review of a claim" that the President acted "in contravention of his statutory authority."39 

33 51 1 U.S. 462 (1994). 
34 Memorandum at 23 (quoting Dalton at 473). 
35 51 1 U.S. at 473-74, citing Franklin v. Massachusetts, 505 U.S. 788 (1992). 
36 51 1 U.S. at 474 (Emphasis added). 
37 51 1 U.S. at 476 (Emphasis added). 
38 51 1 U.S. at 476-77 (Emphasis added). 
39 5 11 U.S. at 477-78. Justice Blackmun provided several examples of questions that he considered 
reviewable under the Dalton decision: 
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not be reconciled with the Commission's role as an independent body charged with the 
responsibility of reviewing the recommendations of the Department of Defense for 
compliance with the requirements of the Base Closure Act. 
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w 
Note the amendment proposed for the National Defense Authorization Act for 06: 

SA 1 5 1 3 .  Mr. BYRD (for himself, Mr. 

BIDEN, Mr. ROCKEFELLER, Mr. 

LIEBERMAN, Mrs. CLINTON, Mr. OBAMA, 

and Mr. SCHUMER) submitted an 

amendment intended to be proposed by 

him to the bill S. 1042,  to authorize appropriations 

for fiscal year 2006 for 

military activities of the Department 

of Defense, for military construction, 

and for defense activities of the Department 

of Energy, to prescribe personnel 

strengths for such fiscal year 

w r the Armed Forces, and for other 
purposes; which was ordered to lie on 



the table; as follows: 

On page 371, between lines 8 and 9, insert 

e following: 

W C .  2 8 8 7 . SENSE OF THE SENATE CONCURRING 

WITH THE BASE CLOSURE AND REALIGNMENT 

COMMISSION LEGAL 

OPINION ON EXISTENCE OF LEGAL 

IMPEDIMENTS TO CLOSURE OR REALIGNMENT 

OF AIR NATIONAL 

GUARD ASSETS. 

It is the sense of the Senate that the Senate 

concurs with the conclusion that legal 

impediments exist to the closure or realignment 

of Air National Guard assets, as stated 

in the memorandum entitled ~1~1Discussion of 

Legal and Policy Considerations Related to 

--.rtain Base Closure and Realignment RecommendationsOn 

w u e d  on July 14, 2005, by 

the Office of General Counsel of the Base 

Closure and Realignment Commission. 
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McRee, Bradley, CIV, WSO-BRAC 

From: 
"wt: 

Cc: 
Subject: 

Cirillo, Frank, CIV, WSO-BRAC 
Tuesday, July 12,2005 1 O:O8 PM 
Small, Kenneth, CIV, WSO-BRAC; Van Saun, David, CIV, WSO-BRAC; Cook, Robert, CIV, 
WSO-BRAC; Dinsick, Robert, CIV, WSO-BRAC; 'edbrown61 @verizon.net'; Hanna, James, 
CIV, WSO-BRAC; Sillin, Nathaniel, CIV, WSO-BRAC; McRee, Bradley, CIV, WSO-BRAC 
Hall, Craig, CIV, WSO-BRAC 
Re: Defense Base Closure and Realignment Commission White Paper 

Bottom line - the ANG issue will not go away. The sum of the whole will be the parts - in 
August 

This e-mail has been sent from the Blackberry of Frank Cirillo, Director of Review and 
Analysis, Defense Base Closure and Realignment Commission 

- - - - -  Original Message----- 
From: Small, Kenneth, CIV, WSO-BRAC <Kenneth.Small@wso.whs.mil> 
To: Cirillo, Frank, CIV, WSO-BRAC <Frank.Cirillo@wso.whs.mil>; Van Saun, David, CIV, WSO- 
BRAC <David.VanSaun@wso.whs.mil>; Cook, Robert, CIV, WSO-BRAC <Robert.Cook@wso.whs.mil~; 
Dinsick, Robert, CIV, WSO-BRAC <robert.dinsick@wso.whs.mil~; 1edbrown61@verizon.net' 
<edbrown61@verizon.net>; Hanna, James, CIV, WSO-BRAC <James.Hanna@wso.whs.mil>; Sillin, 
Nathaniel, CIV, WSO-BRAC <Nathaniel.Sillin@wso.whs.mil> 
CC: Hall, Craig, CIV, WSO-BRAC <craig.hall@wso.whs.milz 
Sent: Tue Jul 12 19:32:50 2005 
Subject: RE: Defense Base Closure and Realignment Commission White Paper 

Craig Hall did a little analysis (gee, we can do that too) on the ANG issue. A wholesale 
dump of the ANG recommendations will effect flying activities at 22 Air Force or Air Force 
- serve installations. Another cut shows that the ANG is part of 35 of 42 Air Force 

mrnendations. The good news is that the Air Force can't be criticized for 
egrating the ANG into its missions. 

I will put the lists in a separate e-mail. 

- - - - -  Original Message----- 
From: Cirillo, Frank, CIV, WSO-BRAC 
Sent: Monday, July 11, 2005 2:48 PM 
To: Van Saun, David, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Dinsick, Robert, CIV, 
WSO-BRAC; vedbrown61@verizon.net1; Hanna, James, CIV, WSO-BRAC; Sillin, Nathaniel, CIV, 
WSO-BRAC; Small, Kenneth, CIV, WSO-BRAC 
Subject: RE: Defense Base Closure and Realignment Commission White Paper 

I think we all agree - but any global bumping or dismissal must be mindful of the sum of 
the parts impact on the ruling and be phrased accordingly. 

- - - - -  Original Message----- 
From: Van Saun, David, CIV, WSO-BRAC 
Sent: Monday, July 11, 2005 2:34 PM 
To: Cirillo, Frank, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Dinsick, Robert, CIV, WSO- 
BRAC; 1edbrown61@verizon.netv; Hanna, James, CIV, WSO-BRAC; Sillin, Nathaniel, CIV, WSO- . 

BRAC ; Small, Kenneth, CIV, WSO-BRAC 
Subject: Re: Defense Base Closure and Realignment Commission White Paper 

I have read in detail and concur with Dan's paper. I understand Ed's concern but think 
that the ANG actions are so bad that they need to be removed in this manner because the AF 
has put the whole BRAC law/process in jeopardy. The Army did it right and the AF did not 
in regards to Guard. 

---Original Message----- 
m: Cirillo, Frank, CIV, WSO-BRAC <Frank.Cirillo@wso.whs.mil> 
Cook, Robert, CIV, WSO-BRAC <Robert.Cook@wso.whs.mil~; Dinsick, Robert, CIV, WSO-BRAC 

<robert.dinsick@wso.whs.mil>; Ed Brown (edbrown61@verizon.net) <edbrown61@verizon.net>; 



Hanna, James, CIV, WSO-BRAC <James.Hanna@wso.whs.mil>; Sillin, Nathaniel, CIV, WSO-BRAC 
cNathaniel.Sillin@wso.whs.mil>; Small, Kenneth, CIV, WSO-BRAC <Kenneth.Small@wso.whs.mil>; 
Van Sam, David, CIV, WSO-BRAC <David.VanSaun@wso.whs.mil> 
Sent: Mon Jul 11 14:05:29 2005 
Subject: FW: Defense Base Closure and Realignment Commission White Paper 

ase Note - this distribution list is just for the N.S. Team Leads (plus Nat and Ed) as 
ared to my other "Team Leadu list which due to back-up needs has grown to most of 

R&A. ) 

Team Leads: 

See Ed's input for comment - I agree with his concern but ask you to staff as appropriate 
to assure this list is all inclusive. Others also welcome for comments. I admittedly have 
not completely digested the paper, but agree with Ed's issue. I will continue to digest. 

Maybe the HHS&A 41 on Joint Bases fits as well? 

From: Ed Brown [mailto:edbrown61@verizon.net] 
Sent: Monday, July 11, 2005 1:16 PM 
To: Cirillo, Frank, CIV, WSO-BRAC 
Subject: Re: Defense Base Closure and Realignment Commission White Paper 

Frank : 

I am no way qualified to comment on the legal aspects of the white paper; however, I am 
concerned that the Commission treat all DoD recommendations consistently. For example, if 
the Commission rejects some recommendations because they relocate forces - -  regardless of 
whether they are active, reserve, or guard - -  should the Commission reject all such 
recommendations? If the Commission reject some recommendations because they are below the 

-esholds of 10USC2687, should the Commission reject all such recommendations? If it 
>ars that DoD made a below-threshold recommendation merely as a means to get it in 

-Ute or harvest BRAC funds for execution, should the Commission reject such 
recommendations? 

I have done a very quick review of the Army and Navy recommendations and have attached a 
table showing where the recommendations are relocating forces and are, or maybe, below 
threshold. If you think this to be a constructive exercise, 1'11 continue to look at the 
Air Force and Joint Cross-Service recommendations. 

- - - - -  Original Message - - - - -  
From: Cirillo, Frank, CIV, WSO-BRAC 
To: Buzzell, Ashley, CIV, WSO-BRAC ; Cirillo, Frank, CIV, WSO-BRAC ; Cook, Robert, CIV, 
WSO-BRAC ; Dinsick, Robert, CIV, WSO-BRAC ; Ed Brown (edbrown6l@verizon.net) ; Fetzer, 
William, CIV, WSO-BRAC ; Hall, Craig, CIV, WSO-BRAC ; Hanna, James, CIV, WSO-BRAC ; Hood, 
Wesley, CIV, WSO-BRAC ; MacGregor, Timothy, CIV, WSO-BRAC ; Manuel, Donald, CTR, WSO-BRAC 
; Rhody, Dean, CIV, WSO-BRAC ; Saxon, Ethan, CIV, WSO-BRAC ; Schmidt, Carol, CIV, WSO-BRAC 
; Sillin, Nathaniel, CIV, WSO-BRAC ; Small, Kenneth, CIV, WSO-BRAC ; Turner, Colleen, CIV, 
WSO-BRAC ; Van Sam, David, CIV, WSO-BRAC ; Wasleski, Marilyn, CIV, WSO-BRAC 
Sent: Monday, July 11, 2005 11:lO AM 
Subject: FW: Defense Base Closure and Realignment Commission White Paper 

Info if you have not seen this. 

Ed - we would specifically appreciate your input on the paper 

Cowhig, Dan, CIV, WSO-BRAC 
Saturday, July 09, 2005 7:14 PM 

To : Cirillo, Frank, CIV, WSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Small, Kenneth, CIV, 
WSO-BRAC; Van Saun, David, CIV, WSO-BRAC; Dinsick, Robert, CIV, WSO-BRAC; Hanna, James, 
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CIV, WSO-BRAC; McRee, Bradley, CIV, WSO-BRAC; MacGregor, Timothy, CIV, WSO-BRAC 

Cc : Hague, David, CIV, WSO-BRAC; Sarkar, Rumu, CIV, WSO-BRAC 
Sub j ect : Defense Base Closure and Realignment Commission White Paper 

-RAFT White Paper on legal and policy issues related to certain of the Air Force 
recommendations. DO NOT CIRCULATE OUTSIDE THE COMMISSION UNTIL FINALIZED. Please provide 
comments or corrections NLT COB Monday. We will go final on Tuesday morning. 

<<Defense Base Closure and Realignment Commission White Paper.doc>> 

Dan Cowhig 
Deputy General Counsel and Designated Federal Officer 
2005 Defense Base Closure and Realignment Commission 
2521 South Clark Street 
Suite 600 Room 600-20 
Arlington Virginia 22202-3920 
Voice 703 699-2974 
Fax 703 699-2735 
dan.cowhig@wso.whs.mil 
www . brac . gov 





RRACIGCldch 
May 23,2005 " MEMORANDUM FOR THE CHAIRMAN 

DEFENSE BASE CLOSURE AND REALIGNMENT COI\/IMISSION 

Subj: SECDEF AUTHORITY TO EFFECT CHANGE ICW NG AND ANG FACILITIES 

Encl: ( 1 )  Ltr from Chairman to AG of U.S. 

1.  The enclosed letter from you to the U.S. Attorney General requests his lcgal opinion 
regarding the authority of the Secretary of Defense to close, realign, or otherwise change the 
status of National Guard and Air Nationdl Guard facilities. Two provisions of the United States 
Code referenced in the ~nclosure ind~cale that the Secretary can take such actmns only with the 
consent of the governor ot'the state in which the facility is locatcd. The BRAC statutc, as 
amended, arguably gives the Secretary authority to effcct such changcs. Other statutes may also 
be interpreted to give him that authority and/or limit the ability of state governors to interfere in 
actions by the Secretary. I have not, however, identified any unquestionable authority to support 
the Secretary's belief' that he has the subject authority. 

2. I have sought inli)nnation from DOLT General Counsel about any position they have taken on 
the issue but have received no reply. I have had better fortune in n-ty contact today with the 
Congressional Research Officc. Their American Law Division is preparing ail opinion on the 
issue due for sclease to inierc:sted pal tie:; in the Congrisss this week. I am told that we will likely w be able to get a copy oftho opinion. We are also checking with the National Guard Bureau legal 
office to determine if tlacy have developed a position on the issue that they are willing to provide 
to us. 

3. You wdl recall that Under Secietary Wynnc statcd in this testimony last week that DoD 
believes the matier to have been settled in the 1995 RRAC. Others mcntioncd at the hearings 
that the process and decisions had been coorclinafetl with state adjutants gericral. That 
involvement and concui-rence lnay be deemed fa~~lanlount to approvai by governors, especially if 
the adjutants general have delegated czudm-ily to XI. in sucb mrrtrm. 

4. A hvorable respol~sc to your request of the iltLorncy General fix an opinion seclns unlikely. 
He will probably have the shine concerln DoD appears rd have about providing cxecutive branch 
legal support to the independent (ofthc legislative and execwtivc branches) BRAC Goinmission. 
He may also have already advised ihe Presideni on the issue and be unwilling to divulge 
information he considers protected bj* che attorney-client privilege. If he is willing to issue an 
opinion, i t  will probably taltc considerahIe lime to work its way through the dcvelop~nent and 
release process. 



DRAFT - NOT FOR PUBLIC RELEASE 

JCS Position on ANG Issue 
(as of 1200 hrs, 16 July 2005) 

As you all have h,eard consistently throughout the country, there are 
problems. The major issues are: 

* Legal - Many states have filed legal challenges. Our own General 
Counsel will brief this weekend. BRAC is about excess capacity, not 
programmatic airplane moves. 

* Consultation with the Governors, TAGs, DHS and other base tenants - 
Little to none. There will not be a counterproposal from the TAGs. 

* Military Value Calculations and the Mission Capability Index - Flaws in 
the design, data used, and interpretation of this instrument. Examples: 

** Design: One tool for all bases. Questions not all relevant. 
Questions not designed for discriminating smaller bases. Personnel 
issue a minor factor. 
** Data Used: Some data wrong. Some data obsolete. 
** Interpretation: Results not always followed when trumped by 
"Military Judgment" 

Qv' * Economics: Although Military Value should dominate, Economics key as 
well. Considerations: 

** Many candidate recommendations were "bundled" because on 
their own they were actually costs. 
** Training costs are believed to be underestimated. 
** 60% of the overall savings are related to personnel; yet net end 
strength is to remain the same 

Recommendation: Motion to remove any aspect involving ANG out of the 
Air Force plan with the proviso that the Air Force, NGB, TAGs, and other 
affected departments or agencies work out any changes affecting the ANG 
outside of BRAC. 

Logic: Why all actions involving the ANG? The current plan was 
assembled with flawed methods qualifying for substantial deviation of the 
law. In order to provide for optimal success in creating a new plan, the 
stakeholders need all of the pieces to work with. 

Risk: If a complete sweep of the ANG issues is not performed, there is 
the risk that Congress could overturn all of BRAC. 

w 



WANE-T'V Coverage You Can Count On: HRAC Kcalignment in Question Page 

BRAC Realignment in Question 
Sul 10. XIO5, 9. 12 1'hl 

(Washingtart-AP-W,riNEj A legal hitch may prevent t h ~ :  Per~tagort fl-om ciosing Air National Guard 
units as it shuts down various military bases across the country. An internal memo obtained by 
The Associated Press says air guard units may be outside the scope of the base closure law. The 
memo was written by the general counsel's office of the independent comrnission reviewing the  
base closings. The boundaries of the base closure law could interfere with the Defense 
Departm~nt 's  ~:?ffortr; 113 r;t;..sarnliris or :?!iirir:3ie lil:.i;i\: as - iC  ; 3 : . -  ;I: <[.I:! fI\lii?g LII?$; fr<!rr~ F\lair)e 
to Texas. 

Under the plan, an Air Guard fighter wing with 15 F-16's based in Springfield, Illinois would be 
moved to Fort Wayne to  join the 122nd Fighter Wing. The 15 Springfield jets would replace 15 
older F-16's currently in used by th  122nd. Nine rriore F-16's would come from an Air Guard 
base in Terre Haute. 

However, Congressnm MxC; Souder says ult~mately the Defense Uepartnient does have the 
authority t o  move planes and ~ t s  decwons are not subject to state governors' authority. 





From: 
Sent: 

w 
Subject: 

Battaglia, Charles, CIV, WSO-BRAC 
Thursday, July 14, 2005 1'1 :28 AM 
Cirillo, Frank, CIV, VVSO-BRAC; Cook, Robert, CIV, WSO-BRAC; Cowhig, Dan, CIV, WSO- 
BRAC; Hall, Craig, CIV, WSO-BRAC; Small, Kenneth, CIV, WSO-BRAC; Van Saun, David, 
CIV, WSO-BRAC; McKee, Bradley, CIV, WSO-BRAC; Hague, David, CIV, WSO-BRAC 
FW: Air National Guard and a lot more 

Attachments: Condensed Congressional Testimony.pdf; Congressional Testiniony Excerpts.pdf; 050605 
HGR Hearing on Homeland Security Mission Effectiveness (Transcript).pdf; 05031 5 HASC 
(Terrorism) Hearing on DOD Homeland Security Responsibilities (Transcript).pdf 

Condensed Congress~onal 050605 HGR 050315 HASC 
mgress~onal TestlmTestlmony Excerp ... ?anng on Homelandlerroiism) Hzanii.. 

1 may have forwarded this earlier. 
Before I delete it, I want to pass jt along in the event T missed some of you. 

- - - - - Original Message----- 
From: Daniel Else [mailto:delse@crs.loc.gov] 
Sent: Sunday, June 26, 2005 5:18 PM 
To: cbattaglia3tdcox.net; C.EattagliaBwso.wlis.mil 
Subject: Air National Guai-d and a lot more 

Charlie, you asked me to look at several items: the disconnect between DOD homeland 
defense and DHS homeland secur~ty missions, the connection between BRAC and homeland 
security, and the connection between tllr A i f  National Guard and homeland security 
(defense) , all In the cont e .ct of congrcssFon~1ly stated concerns. 

me begin with the standard disclaimer. Nothing herein has been cleared by the 
wgressional Research Service and should not be construed as constituing a CRS 
endorsement or reconunendation. All expressions are my own. 

I have reviewed the transcripts of several hearings conducted by various congressional 
committees over the course of the past eigliteen months. 
Transcripts of hearings are perhaps the most reliable indicator of congressional concerns, 
as they record the public interaction between the legislative and executive branches. 
Attached to this message are the complete cranscrlpts of two of these hearings that bear 
directly on your Iszues of concern, a March 15, 2005, hearing before the House Armed 
Services Committee : iubcr>l~i ctee 0-2 T e r x  or~s-n focused on DOD homeland security 
responsibilities, and a J ime 9 ,  2005, r Io~se <:~r ,mitcee on Government Reform hearing on 
Department of Homeland Security Effectiveness. One other document that you may wish to 
download yourself is a Defense Science Board report irom 2 0 0 3 ,  "DOD Roles and Missions in 
Homeland Security," whlch is available at the D5B web slte 
(http://www.arq.osd.mi~/dsb/reports.htm#2003). 

I have also attached rz;svan t excerpted r em,irlcs f rr~m all of the hear ings that are 
reviewed. In addition I have boiled tnese 3ow~? ~n another document attached to this 
message, to whj ch I have dcid?d extra events taken from the DOD BRAC timeline and events on 
the road to the creatioii of the Air Force's Fut,lre Total Force. It seems to me that all of 
these will have a hearing on my remarks. 

The hearing that: prlnzipnlly dddressed t.11~~ DO[)  ole in hcmeland security was that of March 
15, 2005. In reading thro~~g-i that and t l i 2  otncl- h~earings, it apgears that DOD conceives of 
its primary mission as responding to domestic attacks (primarily those involving weapons 
of mass destruction), so-called "critical infrastructure protection," and standing Air 
Sovereignty Alerts. Tne National Girarci (both flavors) are heavily ir~volved in each of 
'hese missions. 



The division oi labor becwecn the Department o; Defense and  he 
Security; 

The spllt between 'I'itle 10 and T-tle 32 re-3ponsibili.ties of the 
federal compensation for Title 32 tasks and t.ne availabi 1 ity oi: 
vernors ) ; and 

Departmenk of Homeland 

Nati onal Guard ( including 
these forces to the state 

y ability of the National Guard to respond to domestic attack. 
The distribution of responsibilities of hom+eland security and homeland support are shared 
between and overlap the Army National Guard arid Air National Guard, so I w i . l l  address the 
three principal missions of response, prot.ection, and air sovereignty - -  turning first to 
security, then defense. Ail of these are set within the single combatant command of 
NORTHCOM . 

Critica' Infrastructure Protection: This deals with providing security for infrastructure 
that is deemed cr!iti.cal to defe.ilse and to ,society i n  gzneral within the IJnited States, 

, trical t~xnsri~issior grids, and even defense contractor sites. including oil pipeli.nes ,. elw- 
This is primarily art Army Nati~nal Guard function. 

Air. Sovereignty Alert: 'I'lii:s is primarily, -tho:lgh aot excl.usively, an Air National Guard 
security mission (1 of 16 alert sites is manned by active-duty Air Force, with the rest 
manned by Air National Guard - -  the 10catio~~a of these alerts shifts). This becomes a 
defense mission when the a:.eris and currtbat ai.r p,at.rols aye for real. 

WMD Response : Initial response and c:nLanced near- i~nmediate re;;ponse is a shared 
responsibility of the Army and Air Na.ti.ona1 Guards. There is ii 3-tiered response structure 
of Civil Support Team (one team of 22 active duty Army and Air Guardsmen in cach state and 
territory tasked with imnediate diagnosis and assessment at the  site, and establish 
communications) , CHEilF' team (larger, 12 sf ~ki-lse dl.str.i:outed by FEMA region, with the 
training and equipment to k g i u  decoi~t:aminakic13, mast; casmlty .treatment, apparently by 
the Air Natj.on,ai Guard, and rescue frorn ruishled buildings), and Joint 'Task Force (large 
active duty organizai;ion that moves in for the big jobs). State governors apparently have 
- l  so organiz5d Quick  Reaztj.orl Forces and R a s i d  Reaction Forces of trained Guardsman 

lparently with ii site security mission) that  arc supposeci to be able to deploy 100 
ops within four ~ O ~ I P R  (0: alert, and 500 troops within 24 hours. The DSB report cited 

a ove apparently recommtrmds that ail R i . r  Xat ional Guard wing be created and dedicated to 9!? 
the homeland mission. 

Concerns expressed k)y Cloncjress have e-irolxed over the past 18 ntoriths, following ea.ch stage 
of the BRAC process. Early on, congressi.ona1 ccmcerns focused on determinj.ng the emphasis 
that homeland secu?i.ty wou1.d have in D ; P L  corisiderations. '.rhough neither the Assistant 
Secretary of Defense for Iforae.La:?d Dcknse nor the Director of the National. Guard Bureau 
was officially inc1~uded k1.1 t!lz Bi-dt.C c~rg,3.rx.i~a.ti.nnal ellait, both expressed the expectation 
that they would be consuiked -c.huoily;io~ic.  

With regard to corqressioi.ial coixerns over chc role pl~yec l  by the Nat:ional Guard in BRAC, 
the directors of both the Army National G u u d  an3 the Air- iVatio1;al. Guard stated that they 
did play a role, a.:i.be.it indirect. The Army igatio_?al. Guard. intended to encourage the state 
adjutants general to parti.cipaLe with tli? A r q  in the transEormation of the reserve 
component in each state (the results of this can be seen in the DOD recommendations). The 
Director of the Air National Guard stated as ear1.y as April 2004 that his i~nmediate deputy 
had a seat within the seaio:r Air Force BPAC coimcils and represen.t.ed Guard issues there. 

The future role o.E t.he Air 15atiozal Guard, t o c k .  a somewhat different traject.ory. Not much 
was made publicly of the Air G;Lard i m t  i.l r?.lat ively late i.n the game. This hinged on the 
unveiling .by the A;r Force of izs Future '~'ot.a.L .Force cmncept, whi.ck! moves the Air Guard to 
new missions, new eyuipment, a x i  possibly 70 lieu location$. The Chief of Staff told the 
House Committee on A:rmed Services in late November that the Ai.r Force intended to 
incorporate the Ail. Gzaxd ,rid Re;;erves into r r i e  future ~nissions of space, CJATJs, etc., 
through the form of.' .isc;~~.ziatiilg rescarve .. ail13 .;ctive ilni.ts. 'then asked whether this would 
mean that much of t h e  Air Gua~d's F-16 asse:a wsu1.d be 1-ost, the Chief of Staff dodged the 
question. On December 1, the Air Force amx;iacr.d six F u t u r e  Total Force transformation 
rperiments, which are de t.ciled in the a ~ t a u h e d  notes. 

planned drawdowii of F c r  Na.ti.ctnai 13u,:ird F--3.6 a.i.rcratit beginni.iq in FY 
07 soon caught the attenti011 of the Ssnate Committee on Arrncri Sezvices, and the remarks at 
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hearing indicated the discontent on the parc of state adjutants general (at least the air 
side) on their lack of participation in the creation of the Future Total Force concept. 
The Chief of Staff insisted that the concept had been developed "with the participation of 
the Air National Guard." During discussion of the FY 06 budget request, the Chief of Staff 
repeatedly stated that he didn't want to ;cave any part of the Air Force stuck in "old 
: ssions . 

w ~ a r c h  25, the Air Force stood up its Future Total Force Directorate, whose staff 
included Air Force Reserve and Air National Guard deputies. 
The FTF is to form the core of the initial Air Force look at the 2005 QDR. 

Secretary Rumsfeld released his list of recomxended actions on May 13, and he seems to 
have caught the states1 adjutants general flat-footed. 
He did not move Air I\Satlonal Guard fic,.:hter. cnits to active-duty bases, but rather 
consolidated them on fe-~eir Air Guard sites. ' I ' h e  loss of flying- mission by several Air 
National Guards also seems to have take11 che adjutants general by surprise. 

All this has led me to d r a w  sever'il coni7lusions oasstl on the 1 imited information I have: 

1. The furious reaction from the Air National Guard adjutants general seems to indicate 
that any Air Guard p;irtici.p6liion i.:n t3e creation of the Future Total Force appears to have 
taken place at the blationzl Gulard Bureau, not at the state, level. 

2. The contrast between Airmy National Guard and Air National Guard reaction to the BRAC 
indicates that there was si.gnif icant state- level participation in the creation of the Army 
list of recor~~~ended actions, b-dr. A i r  iL;;ati.onal Guard participation seems to have been 
confined to the Director's office. 

3. The most public outcry agaiilst Alr Natioflal Goard B R W  actions seems to be focused on 
the fighter mission, but the plans to stand strip alerts at fields without home squadrons 
indicates a measure of fle~lbil,t--~ thai may be aalc to compensate. 

4. I do not agree wi.th your statement t.11at iiomeland drfiensc military value criteria do not 
-?ply to t.he Air iXationtt1 G;ialrd C-130 assets. The Air National Guard C-130 xaits should 

if t.hey do 'lot. alrcxly k v e ,  a -$cry important role in the rapid lifting of WMD 
ponse teams, CST and CHERF, to incident clnd attack locations. If my ea.rlier remarks to wre ' you about the Air Force guazantee of airlift k.ithin 72 hcxrs are accurate, I would suggest 

that this is woefuily iiladeqoate . tler'i;ays the 9SB recommendation of a dedicated Air 
National Guard win.5, everi if: it is on1 j- C - l ' i O s ,  siiCju'id be reconsi.dered. Much of the Future 
Total Force appears izo be oi~tward-looking, dedicated to lifting cantingency forces 
overseas. It appears that the redeployment of C - 1 3 0  assets supports this view. How much of 
the FTF is inward-loo~ing? C a n  ;~.c: re1.y on cor~~ii~irc.ial air t.l-ansportation or air assets not 
under the control of chc A:ir Guard to ,ferry response t.ean?s within a matter hours, not 
days? 

Interestingly, NORTIICOM seems ti) ha-ve come ;ip   wit.:^ a plitn to I.everage the question of 
Title 10/~itle 32 responsibilities in the event of a W i D  response. Testimony noted here 
indicates that a si-ngle ' Y i t L e  32 officer in c h e  state affected would be appointed to the 
NORTHCOM staff in a Title 10 role, the1:eby being able to direct active, reserve, and Guard 
military units searnlessly . 

I hope that this: helps Ln pirep,xration :Tor Y-?e upcixrcing hearing. I f  I can provide you 
anything else, or if I have m i s s . - d  t h e  iriark, pLease let me know. 

Dan 



Condensed Congressional Testimony 

Lieutenant General Stephen Blum, Director of the National Guard Bureau, responding to 
xton, described to the House Committee on Armed Services Subcommittee on Terrorism 

the creation of 12 National Guard Chemical, Biological, Radiological, Nuclear and High-Yield Explosive 
Enhanced Response Forces (CBERF) (mass decontamination, mass casualty treatment and victim 
extraction from rumbled buildings). This responded to a Defense Science Board 2003 summer study that 
noted deficiencies in certain homeland security mission capabilities. In concept, this included the provision 
of extra equipment and training to existing Guard medical, chemical, and general-purpose security units 
that, when coupled with 32 existing Guard Civil Support Teams (22-member initial analysis and assessment 
units) and governor-established Quick Response Forces and Rapid Response Forces (state-based battalion- 
sized immediately mobilizable units intended to deploy within 24 hours), would form the immediate-sized 
immediate response to a WMD attack or simultaneous attacks. 

Assistant Secretary of  Defense for Homeland Defense Paul-,McHale summarized the National Guard 
homeland defense responsibilities a s  the defense o f  home airspace, the fielding of  Civil Support Teams 
("That CST initial response capability will be vital following a domestic W M D  attack."), and the 
integrat~on of Guard capabilit~es into the DOD capacity to respond the mult~ple s~multaneous W M D  
attacks. 

March 25, 2004: Assistant Secretary McHale descr~bed to the Senate Committee on Armed Se rv~ces  the 
then-32 Nat~onal  Guard WMD Civil Support Teains (55 were planned to exist by the end of  2004). He 
md~cated that a more substantial response capability was being created In the form o f  large Jomt Task 
Forces dispersed at locat~ons throughout the United States. 

In responding to a question from Sen. Reed, General Ralph Eberhart (NORTHCOM commander) indicated 
the need for a capabil~ty between the minimal CST and the maximal JTF. Gen. Blum's CBERF concept of 
12 enhanced teams appeared to fit the bill. In commenting on the Guard's CSTs, Gen. Eberhart stated, "I'm 
a big fan of the CST teams. They are diagnostic In nature. But in many cases, that early read on what we 
have IS very, very Important, so we know how to react." 

Significantly, he went on to state, "Now, how we allocate those teams is a very difficult issue. Obviously, 
population, key infrastructure, and then obviously you have the tyranny of  distance. So therefore in some 
cases, especially when you look at our territories out there, it takes us a long time to get that type of 
capability to a territory." 

March 31, 2004: In a hearing before the House Committee on Armed Serv~ces  Subcommittee on Total 
Force, Rep. Ryun mentioned the 2003 Defense Science Board report. One proposal was to "establish an Air 
National Guard wing tasked with providing dedicated support for NORTHCOM for homeland defense and 
homeland security missions." This including airlift colocation with National Guard Civil Support Teams. 
Mr. Ryun understood that "there are concerns about where we secure these C-130s for such a mission. I 
realize that's a real problem." 

April 7, 2004: The D~rector  of the National Guard Bureau, the Director of the Army National Guard, and 
the Director of the Air National Guard appeared before the Senate Committee on Appropr~a t~ons  
Subcommittee on Defense. Sen. Dorgan asked the three general officers what role they were taking in the 
2005 BRAC round process, notlng that previous BRAC rounds had evaluated only a few Guard and 
Reserve facilities. 

The Director of  the Army Guard noted that all Army National Guard facilities fell below the threshold for 
mandatory BRAC review, but the potential benefits for joint basing and cost-sharing had led him to 
encourage state adjutants general to consider participating voluntarily in BRAC. 

The Director of  the Air National Guard, Lieutenant General Daniel James, stated that, "We will be  full 
participants in the BRAC. We are already working with the committees from OSD to all the way into the 
Air Force committees. The Air and National Guard will be full participants in having an input into BRAC. 
... My deputy ... sits on the committee that represents the Air National Guard and makes our inputs. ... One 
of the things we're doing is we are asking for inputs from the states through the adjutants general for how 
they would do  it if they were forced to remission or move." 



Condensed Congressional Testinioi~y 

November 24, 2004: A L ~  Force Chief of Staff Jumper told the House Committee on Armed Se rv~ces  that 
the Air Force intended to incorporate the Air Guard and Reserves into the service's future contingency 

operations missions of space, UAVs, etc. This would take the form of  associating reserve component and 
active units. 

Mr. LoBiondo questioned whether the Future Total Force plan would mean that much of the Air Guard's F- 
16 assets would be lost. Gen. Jumper stated that "we would be asking the Air National Guard to transition 
into the more modern missions, along with the active duty." 

December 1,2004: AIR FORCE A N N O U N C E S  S I X  F U T U R E  TOTAL FORCE E X P E R I M E N T S :  

Nevada, at Nellis' Air Warfare Center where Air National Guard and Air Force Reserve personnel will be 
integrated into all missions, including Predator operations to relieve strain on training and operations. 

Texas and Arizona, where the Guard and Reserve will support Predator operations with new squadrons. 

Virginia, where the Air National Guard's 192nd Fighter Wing at Richmond will integrate with the active 
duty 1 st Fighter Wing at Langley Air Force Base to train on the FIA-22 Raptor. 

Utah, where the Reserve's 419th Fighter Wing will support Hill Air Force Base's 388th Fighter Wing on F- 
16 missions. 

Vermont, where active duty personnel will mix with more experienced Reserve and Guard personnel at a 
community base for the state's 158th Fighter Wing. 

New York, where a Reserve component ground station will be established in the western part of the state to 
process global intelligence information in a partnership with the Army and the Army National Guard. 

February 10, 2005: In a hearing before the Senate Committee on Armed Services on the FY06 defense 
budget, Sen. Dayton expressed concern that the Air Force's Future Total Force plan appears to retire blocks 
o f  older F-16 aircraft from the National Guard, beginning in FY07, wlthout replacement, and Guard unit 
operations are to be consolidated w ~ t h  active duty units on active bases. He felt that this could lead to the 
eliminat~on of  Air Guard facilities. He ~ndicated that the Air Guard in his state of Minnesota felt that ~t had 
no ~ n p u t  to the FTF. 

Air Force Chief of  Staff Jumper explained that the plan is evolving to move all components of the Air 
Force, active, reserve, and Guard, into the future missions of space control, unmanned vehicles, and 
command and control that are more relevant to the acutal use of  the Air Force. Consol~dation is not 
envis~oned to be between Guard and active units, but more along the lines of Guard-to-Guard and reserve- 
to-reserve, "all done with the participation of the Air National Guard." He noted that he had spoken wlth all 
TAGS at a recent meeting in Ar~zona,  and that "we had members of the Guard and Reserve in our plannmg 
functions that are putting this thing together. ... This i s  not a fait accompli, sir. This IS a transparent 
process. And 1 am surprised, quite frankly, that somebody would say that they haven't had a chance to be  a 
part of  this." 

MARCH 11,2005: AIR FORCE FY06 U N F U N D E D  R E Q U I R E M E N T S  INCLUDE 29 ADDITIONAL MQ-I PREDATOR 
A AIRCRAFT TO SATISFY NEEDS IN GWOT A N D  THE FUTURE TOTAL FORCE (INCLUDING T W O  N E W  ANG 
SQUADRONS). 

March 15,2005: The House Committee on Armed Services Subcommittee on Readiness held a hearing on 
BRAC. Rep. Marshall asked Secretary Grone for an estimate of the savings realized from all past BRAC 
rounds. He then expressed his concern that DOD might close bases that could reveal utility in the future for 
a homeland security mission. Grone responded that the homeland security considerations were part of  the 
DOD deliberative process. 



Condensed Congressional Testimony 

March IS, 2005: In a hearing on military strategy and requirements for the combatant commanders before 
the Senate Committee on Armed Services, Admiral Keating, NORTHCOM commander, noted that 75% of  
the 400,000 air sovereignty missions flown over the United States and Canada since 911 1 were piloted by 
the Air Guard. H e  stated that "air posture immediate" alerts (8-minutes from go to wheels-in-the-well) are 
being stood at 16 locations around the country. Army Guard soldiers man ground-based air defense sltes 
around the Nat~onal  Cap~tol  region. 

Chairman Warner noted that DOD intended to complete the creation of 55 W M D  Civil Support Teams 
(CST), one in each state and territory plus an- extra for one af the largest states. When prompted by 
Chairman Warner, Admiral Reat ing askid f& additional funding for the National Guard Chemical, 
Bi~logi~al,~Radiological, ~ u c l e a r  and HighExplosive Enhanced Response Force Packages, statlng that the 
Nat~onal  Guard Bureau intended to raise their level of expertise to match that of the active duty Marine 
Corps Chemical, Biological Incident Response Force (CBIRF) teams. The Chairman noted that "these 
(CST) teams contam the expertise to arrive on the scene usually at the same time the first responders are 
and have the technical skills to analyze the substances, the problems and then work together with the local 
team in what can be done with what's in hand." 

Sen. Warner then addressed the homeland defense roles of  the Guard and Reserve directly, asking whether 
the primary role o f  homeland defense for the Guard should be written into law. This would prevent Guard 
oversiretch in the event of  extensive deployment overseas. Keating had not noted any manning impact In 
his homeland security exercises thus far. 

March 17, 2005: Rep. Kaptur expressed concern about the movement of fighter aircraft from dispersed Air 
Guard fac~lities to active duty bases in a House Committee on Appropriat~ons Subcommlttee on Defense 
hearing on the Air Force appropriation request. Air Force Chief o f  Staff Jumper responded by saylng that 
all BRAC scenarios being considered for the Air Guard would be "people-neutral." He noted that both the 
Air Guard and the active and reserve Air Force are moving away from short-range non-stealthy alrcraft and 
~ n t o  new m~ssion areas such as space, C', UAVs, and information warfare. He characterized the plan for the 
Guard and Reserve as "not leaving them stranded out in old missions." Kaptur was very concerned that new 
Guard locations be able to sustain necessary recruitment levels. She also raised the issue of  speed of  
response (read "physical proximity") in the air sovereignty miss~on.  

MARCH 25,2005: A I R  FORCE S T A N D S  U P  F U T U R E  TOTAL FORCE DIRECTORATE Brlg Gen Allison Hlckey, 
who was prev~ously assstant deputy to the serv~ce 's  strategic plannmg d~rector,  1s servmg as the new 
dlrectorate's lnterlm leader, accord~ng to the servlce. Other top offic~als joinmg Hlckey ~nclude Maj Gen 
Patr~ck Gallagher, who w ~ l l  serve as the d~rectorate 's  Alr Force Reserve asslstant. and B n g  Gen Duane 
Lodr~ge,  the dlrectorate's Air Natlonal Guard asslstant Implementat~on o f  the FTF, ear l~er  known as  the 
"Beacon Force" and the "2025 Force," IS expected to stretch over 20 years. It 1s the core of  the lnrtlal QDR 
poslt~on for the Air Force. 

April 15, 2005: NEW M E M O R A N D U M  OF U N D E R S T A N D I N G  B E T W E E N  VA ANG A N D  USAF. Leaders of  the 
Virginia Air National Guard's 192nd Fighter Wing and the Air Force's 1st Fighter Wing last week signed a 
memorandum of  understanding that lays out the scope of  their new "associate wing," which will operate 
and maintain FIA-22 Raptors at Langley Air Force Base, VA. 

May 10,2005: In a hearing before the Senate Committee on Appropriations Subcomm~ttee on Defense, Air 
Force Surgeon General Taylor responded to a question from Chairman Stevens to explain that the Air 
National Guard medical component has taken on considerable homeland security responsibility. The 
various Air Natlonal Guards are in the process of  restructuring their medical capabilrty to be able to handle 
both federal deployments overseas in a military capacity and medical response to governors' calls in case of  
homeland security needs. 

M A Y  13,2005: SECRETARY OF DEFENSE RUMSFELD RELEASES H I S  LIST O F  R E C O M M E N D E D  BRAC ACTIONS. 
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ppearmg before the Senate Committee on Appropriations Subcommittee on Defense, the 
of the National Guard Assoc~ation, retired Brig. Gen. Stephen Koper, states that adjutants general 

of the various states were not brought into the BRAC process until October of 2004, after they had 
repeatedly expressed their concerns with an otherwise secret process. He stated that the 2005 BRAC "this 
brand new category" o f  base called "enclave." 

He questioned whether the 2005 QDR will lead or follow BRAC, and he wondered whether BRAC was 
being used as a tool to force transformation, rather than to merely trim excess infrastructure capacity. He 
does not seem to support the Air Force Future Total Force concept, which he apparently believes is driving 
the actions recommended in the BRAC. 

Senator Bond supported Koper's statements. He expressed concern about the loss of flying billets for the 
Air National Guard, and he, too, suggested that the Future Total Force concept IS informmg BRAC actions. 
He asked Koper whether the Air Guard was permitted a role in devising the FTF strategy. Koper responded 
that the Guard was not permitted regular representation In the General Officer Steering Committee on 
Future Total Force until October 2004. He went on to say that the adjutants general d ~ d  not participate in 
data-gathering with respect to Guard unlts for the BRAC. He states that the coordination between the Army 
and the Army Nat~onal  Guard in the derivation of  BRAC recommendations, w h ~ l e  apparently effective, was 
Informal. 

June 9, 2005: At a hearing of the House Committee on Government Reform, Rep. Miller, of Michigan, 
asks Secretary Chertoff to consider establishing regional homeland security headquarters along the northern 
tier, suggesting that her air National Guard base, Selfridge, would be a likely candidate. 

Chertoff suggests that additional layers of bureaucracy are not necessary. 





QUOTES FROM AIR FORCE BCEG AND RED TEAM DOCUMENTS 

A payback of Never or 100+ years without a very strong argument/justification will threaten the 
credibility of the BRAC process. 

w Be careful when stringing recommendations together - commission will look at the 
recommendations individually. 

Several of the recommendations include the movement of aircraft that seem to be tangentially 
related (at best) to the core of the recommendation. Why are these movements rolled up as part 
of a candidate recommendation? Can't they be done outside of the B M C  process? 

Mr. Pease presented, for information, a strawman business model to justify non-payback 
Candidate Recommendations. (NOTE: As of 10 MARCH 05, 32 closures or realignments 
were actually COSTS.) 

Many candidate recommendations do not need BRAC authority to implement. All candidate 
recommendations that have payback periods greater than 20 years could be considered 
substantially deviating fi-om the final selection criteria in that the COBRA model only evaluates 
up to 20 years" 

The BRAC Red Team believes the Air Force presentations give the perception that in many 
cases the Air Force is using BRAC only to move aircraft and gain MILCON funding rather 
than reducing excess infrastructure. 
Causes of the Perception: 

Air Force goals for BRAC 2005 appear to focus on operational requirements rather 
than reduction of excess infrastructure capacity under the BRAC Law. 

o Military value analysis has uniquely been done by platform as opposed to 
by installation or supporting function-which results in multiple military values 
for the same installation and the need to override military value results. 
o Military capacity has been redefined to be the difference between current 
and optimum squadron sizes rather than functional support capabilities. 

Even though number of aircraft is coming down, Expeditionary Combat Support 
(ECS) groups are left almost everywhere with no defined mission. 

"AP Goals for BRAC 2005" are not obviously linked to DoD B U C  goals. 
@ BRAC is about reducing excess capacity - your AF Installation map will look about 
the same after BRAC, which will open you and DoD up to criticisms. 
@ Explain up front that you are using BRAC to determine action for aircraft disposal in 
compliance with the Force Structure Plan. However, aircraft retirements really do not 
need to be BRAC actions. 

You want to make sure that you are not moving from installations with higher 
military value to lower ranked installations. The IEB staff is directed to complete 
remaining business cases for the "losers" with losers defined as candidate 
recommendations that fail to generate net present value cost savings within the 
BRAC timeframe." 

Is the Guard on board? AbsoluteZy, we arefieeing up manpowerfor new roles. 

(NOTE: Bold added by staff for emphasis on key points) 



Special Advocates in Curry and Roosevelt 
counties. 

With CASA, volunteers ensure that abused 
children are represented in court when a judge 
considers their custody. 

"When it comes to children - the innocent and 
the vulnerable - their effort is phenomenal," 
Johnson said. 

Twelve of CASA's 20 volunteers would leave if 
Cannon closed. That, would be a "major loss," 
Johnson said. 

The Clovis and Portales Habitat for Humanity 
would miss its volunteers, too, said project 
director Joyce Davis. Ninety percent of the 
group's volunteers are'military families. They've 
shared carpentry and plumbing skills and have 
given some 8,000 hours to construct four homes. 

"The men and women of the base make a 
significant difference in how fast we can 
accomplish things," Davis said. 

Developer Craig Chapman also is in limbo. He 
bought 84 home lots before the base's fate was 
put in jeopardy. 

"It's been very stressful," he said. "I'll probably 
have to lay off people. There will be a ripple 
effect. The lumber yard is going to slow down. 
The plumber, dry wall contractors, painters and 
floor covering people won't have work." 

Chapman said that lately his nights have been 
sleepless. 

"I won't be eating out as much,'' Chapman said 
before digging in to a spicy dish at a popular 
Mexican restaurant. "I feel despair. It makes me 
take a little bit more time for prayer in my office 
every day." 

Even the normally jovial bunch at Clovis' 
Mainline Bowling Alley wear pained 
expressions when asked to envision life without 
their military friends, among them the leader of 
their bowling association. 

"There's some dam good tiowlers at the base," 
said Barbara Roberts, an artist and competitive 
bowler. 

Lansford said residents are htsivii~g to keep a 
positive attitude. 1,eadcrs 1ia~'c starled talking 
about how they might !-eclei flop the base 
property. 

"This conlmunity is not nmle ot'a bunch of 
whiners," he said. "We're not saying to 
government" 'Help us. Ifelp us Help us.' 

"Our agrarian roots have shawil us that we're 
responsible for our own livelihood. No matter 
what, we'll survive." 

State's challenge to base cfosures heats up 
Centre Daily Times ( 1  Iarrisllurg. PA) 
Marc Levy 
July 27,2005 

HARRISBURG -- The Air Folce "misused" this 
year's round of base cl(w~res by attempting to 
disband or move National (jitarcl units without 
state input, drawing suskiincd cri~icisrn and two 
lawsuits, a senior  advise^ to Gov. Ed Rendell 
said Tuesday. 

Adrian R. King Jr., who is spe:~rlicading 
Rendell's response to the hnse closul-e proposals, 
said Pennsylvania's lawsuil ag:iin~t [he Pentagon 
over the proposed deactiv;!lion of'a 
Pennsylvania National C i u u ~ l  unit, if successful, 
could ify many of the Air Farct:'~ proposed 
changes nationwide. 

He also said the state is cuploring the idea of 
taking over operation of Wiliow Grove Naval 
Air Station, where the Guard unit is based. 

King, a lawyer, spoke witll 'The Associated Press 
in a 90-minute inten~lew t i t  the oftices of the 
Pennsylvania Emergency tvl:~nagenwnt Agency, 
which he has headed sil~cx .ranuxy, following 
two years on Rendell's sla [l.. 

The state's lawsuit against 111e Pentagon protests 
the proposed deactivation o i' t lie 1 1 1 th Fighter 
Wing without Rendell's coliae~it in the cost- 
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cutting process known as base realignment and federal law, including tile onc that gives 
closures, or BRAC. governors approval over tile h ie  clt' National 

Guard units, Flood said. 
"Most observers, educated observers, would say 
that the Air Force is essentially trying to do ... Pennsylvania is proposing to th:: base-closure 
force transformation and they're trying to do it commission that the Pent:~gon transfer Willow 
that way because they're trying to insulate it Grove into state hands, n-~ucli like what 
from congressional oversight," King said. "But happened with Fort 1ncliar.towi1 Gap in 1998. 
that's just wrong." The base lost about 600 jol-)s at the time. but it f 4 remains an active traini~?? site ror National 
Since Pennsylvania filed its lawsuit July 11, J? Guard units in the region u,liilc hcing run by the 
Illinois also has filed suit and Missouri has \ state for si~mificantly lcsi t i m  u,hat it cost the 
threatened to do the same, while members of thei federal govenunent to opcrntc. 
BRAC commission have expressed reservations 
about parts of the Pentagon's proposals to Plus, such an arrangemcl~r wctiltl allow the state 
change dozens of Air National Guard units. to keep the 1 I 1  th Fighter Wing acti\.e, even if 

other units leave the basc. 
King noted that the Army also proposed changes 
to Army National Guard units, but it has avoided "The state could run that facili~y," King said. 
similar controversy or criticism because it "We've done it at Fort Initia~~tou,n Gap. ... 
consulted state officials beforehand -- unlike the There's no doubt that we cc~ultl lun Willow 
Air Force. Grove, as well." 

Willow Grove, 10 miles north of Philadelphia, is 
home to the 11 lth Fighter Wing, plus Air Force 
and Navy reserve units. 

If Pennsylvania's lawsuit is successful, it could 
undo much of the Air Force's BRAC strategy 
across the country, he said. 

"I think that it can have a very dramatic effect 
because, as I understand it, about 80 percent of 
the Air Force BRAC recommendations have to 
do with the Air National Guard," King said. "So 
in one way, you could end up with all those 
recommendations essentially being declared 
illegal and and void." 

An independent commission is reviewing the 
base closings proposed by the Pentagon, and its 
-final report is due by Sept. 8 to Congress and 
President Bush for approval. The commission 

Norco Base Has Closure Issues; 
While the Navy facility's end isn't definite, 
workers weigh their options: relocating, long 
commutes or fincling nen Jobs 
Los Angeles Times (Los Aiipcles. CA) 
Stephanie Ratnos 
July 27,2005 

If the Naval Surface W a r k c  ('enter in Norco is 
closed by the Pentagon in PJc~vetnbei-, Patty 
Pfouts will have a long haul z l x n c l  of her. 

The military has psoposcli tno\:i~~g tile weapons 
research facility to the h,~vnl  Ait \+'capons 
Station at Point Mugu i l l  'vlentu:-n County, and 
the 42-year-old Norco nati\ r s'lid she can't 
afford to move her famil\?. So she'll have to 
commute 230 milcs a dav. 

. . 

also awaits an opinion from the Justice "I just can't afford not to." :i.e s ~ y s .  
Department regarding the Pennsylvania lawsuit. 

Pfouts is one of thc I .SO0 W O ~ ~ C I ~ E  \+ hose 
Glenn Flood, a Defense Department spokesman, paychecks depend on Naial S ~ d a c e  Warfare 
said the Pentagon stands by the Center Corona Di\,isio~l. Ixaiiy hiown as 
recommendations it made in May to the BRAC "Norco," for the small e~~uestrian t w n  in which 
commission. It compiled its recommendations it resides. 
believing that BRAC law superseded all other w BRAC Commission Earlv Bird 
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Norco is one of 62 communities nationwide -- 
including 25 in California -- that are starting to 
grapple with the changes a closure can bring, 
even as they lobby to keep their bases open. 
When it appeared in May on the list of sites 
recommended for relocation in the current round 
of military downsizing, it wasn't the first time. 
Ten years ago, during the last major round of 
post-Cold War closures, the base was on the list. 

Although the closure is not definite, the 
employees, scientists and engineers who test the 
value and efficiency of weapons before the Navy 
purchases them in bulk, have been through this 
before. 

Pfouts, an engineering technician, is one. She is 
a 19-year employee of Computer Services Corp., 
a contracted electronics services company 
involved in nearly every division of the base. 
The company has about 300 employees at 
Norco. 

Pfouts said her husband already makes a 45- 
minute commute to the City of Industry, where 
he is a warehouse manager, and her two college- 
age children live at home and attend area 
schools. She wouldn't want to make any of them 
move to Ventura County, even if she could 
afford the higher housing prices. 

"My other daughter lives in Riverside with my 
grandchild and another one on the way; I'm not 
going to move away from them," she said. 

Karen Curp, 50, has spent 16 years at the 
company, living one block from the base. She 
said the housing market in Ventura County is 
out of reach for her family. The current median 
price of a home in Riverside County is 
$393,000, and the Ventura County median is 
$584,000. 

"I can't afford to move. It's just too expensive. 
My husband has a job here, and he obviously 
makes more than me. I have a kid in college and 
another in school, and I can't move them either," 
she said. 

Rep. Ken Calveit (R-Coi.olia) I~as bcen working 
behind the scenes in Wnshinglon to keep the 
base active. 

"Especially now in a t11ii1: of ~4 ar, it is not the 
right thing to do," Calvci-t s a d  "Plus, in my 
mind, it's a reconnmenc!at 1011 that's trying to fix a 
problem that does not ex~st. It's the least cost- 
saving of all the [~-ecol~~i.!;e~ltletl closures] in the 
country." 

According to the Na \y l s  c:;~iiii;ii~s, closing the 
base would save a b o ~ t  S4rIO.WN over 20 years. 
The facilities at Norco nrere upgraded 10 years 
ago, and Calvert and N3:)rco base proponents say 
that the Point Mugu site has norhing 
comparable, requiring h e  building of a weapons 
analysis site at a niinirnu~n cost of $30 million. 

"So, it's actually going 1(1 c \s t  them money to 
move the base," Calvert w d  "If i t  doesn't save 
money and it doesn't I d 1 7  111c  rational defense of 
the country, why do I+?" 

Roberta Spieler, spol,csu,on~m I for the Norco 
base, said the base's posit~ol~ 1 ,  sica~ifast: "We're 
dedicated to follow tlll-o~~gli tlic [lealignment and 
closure] process ... 1 iiar'\ n l i ~ t  \i e're about right 
now." 

Many employees, liowe\.cr. :rrc I-eluclant. Most 
have spent their careers :.I[ tilc Norco base, which 
the Navy purchased t i x  ,In!/ I)c tiwe Pearl Harbor 
was attacked in 194 1 .  

Even newcomers. such a j  RlCil-y Koster, 43, of 
Norco, a computer proyramincr \rho has been at 
the base for 1 113 years. ;we 1;xling the pressure. 

"It's an awesome team of'people," l<nster said, 
"almost like a family. It'd be $reat to keep i t  
here. I've worked [otlwr jc.~\)s:J for 10 years, and I 
don't think I've ever had sucl.~ 2 1  g o d  job with 
nice people." 

Koster, too, can't move Iw family lo Ventura 
County and said she v;oultl need t ~ )  lind another 
job in the Inland Empirc. 

Like Curp and Pfouts. ICoster v, as one of 60 base 
employees who took thc~r lulsh hour to protest 
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during a visit by two realignment and closure 
commissioners July 12. They lined the street 
entering the base waving American flags and 
large red, white and blue "Save Our Base" s i p ,  
receiving honks and waves of support from 
passersby. 

Each of the commission's nine members 
journeyed to at least one of the California 
proposed downsized sites. Their tour ended at a 
July 14 public hearing in Westchester, which 
focused on the six most controversial closures 
and realignments. 

Gov. Arnold Schwarzenegger, along with 
representatives from the state and federal 
govenment and each base, argued for the 
economic and military worthiness of the 33 
major California military facilities, of which 25 
would face losses or changes under the 
proposals. 

"For the good of our national security, the bases 
that are here should stay here," the governor 
said. Noting that though "no jobs should be 
lost," he said he was pleased that, if approved, 
state cuts would only total 2,000 military 
positions, far less than the 100,000 jobs lost in 
the 1994-95 base closures. 

co-workers. "I wanted to h o u  support not only 
for the people 1 work with. but alw to the 
conunissioners," Frankl~n salt1 "1 here are a lot 
of people who are not linp:y about his.  We're a 
small base, but we're a slrong one." 

Should President Bush alirl Congress approve 
the Pentagon's reco~n~ne!l tint ~ons  in November, 
the 935 military and naval ernl~loyees would be 
offered a variety of altemnti\z ;. including 
buyouts and early retirement. 

Jill Botaw, a Navy Soutli\\es[ I-calignment and 
closure coordinator, said illc vast majority would 
probably take those ot';.t:i 5 Employces willing to 
relocate could transfer 10 ano!l-,cr base or 
government agency. 0tl;t:rs may be placed on 
the govemnent's prior~tj. h ~ n n g  list. 

Those buyout and bonus nll;r> ~vould not be 
extended to employees 01' Con puler Services 
Corp. or other private conqxinics that contract 
with the base. Those w o ~  E c*.s :vould have to see 
what their own employ~i  5 ( f ler. 

"It's always been easy living here. working 
here," Pfouts said. "But 1 ps:, that might 
change. " 

Some Norco employees would willingly move Visiting panelists praisc strategic value of 
to the larger naval base at Point Mugu. BNAS; 

The air station iniprcsws the commissioners, 
Chester Franklin, 71, an 1 1-year Norco systems who caution that their rcwsr'ks are not 
engineer with Computer Services Corp., said he indicators of its fate. 
would relocate, family and all. "I have changed Portland Press I-leslantl ( I'oI-t l3ncl, M E )  
jobs a lot, and I have moved a lot," he said. Dennis Hoey 
"Sometimes you just have to do it." July 27,2005 

Franklin said the job itself was important: "I like 
what I do. The function of it is important, and 
the job is needed." 

Moving his wife and family wouldn't be easy, he 
said. His four school-aged children "probably 
won't be too happy." And Franklin would also 
have five horses in tow. "I can't leave them 
behind," he said. 

Despite his enthusiasm, the Moreno Valley 
resident used his lunch hour to protest with his 

Two Base Realignment m(1 Closure 
commissioners offered a n  eilcciuraging 
assessment of the B r u n ~ ; \ ~ ! i k  Nsval Air Station's 
strategic value Tuesdiiy. Fiut tl..ey cautioned that 
the public should not renil n~;ytI.~ing into their 
remarks. Retired Brig. ( h i .  1ji1e E. Turner and 
former U.S. Secretary of Tsan.;po~lation Samuel 
K. Skinner, who also si.l.s,cd as cliicfof staff to 
former President Georyc i4.W. B u s l ~  toured the 
air base Tuesday mornin?. 

BRAC Commission Early Bird 
Use of these articles does not reflect official endorsement. 

Reproduction for private use or gain is subject to original copyright restrictivns. 
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General: Don't let the 'air' out of Air 
National Guard 

Officers, lawmakers say plans to strip planes from units 
could endanger homeland security 

Thursday, July 21, 2005 Advertisement 

BY OTTO KREISHER 
COPLEY NEWS SERVICE 

WASHINGTON, D.C. - The 
Air Force's plans to strip the 
aircraft from dozens of Air 
National Guard units in the 
base realignment and closure 
process came under sharp 
attack from lawmakers and 
National Guard officers 
during a congressional 
hearing Wednesday. 

Members of the House Armed 
Services Committee and the Guard officers voiced concern that the 
governors and state Guard leaders were not consulted in the BRAC 
plans, which they said could harm homeland security and the 
governors' ability to respond to emergencies. 

"I'm incensed at the lack of consultation with the states. ... The Air 
Force totally ignored the states," said Rep. Curt Weldon, R-Pa. 

The committee members and the Guard generals also worried that 
taking away the aircraft, with ill-defined plans for replacement 
duties, would aggravate the growing problem of recruiting and 
retaining personnel in the part-time military units, which are being 
used at unprecedented rates for Iraq and the war on terror. 

Rep. Joseph Schwartz, R-Mich., said the loss of aircraft "will 
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eviscerate the Air Guard in Michigan. ... I 'm  going to  ask you t o  re- 
evaluate these decisions, to  go back to  the drawing boards. This 
doesn't work." 

Lt. Gen. Steven Blum, chief of the National Guard Bureau, 
appeared to agree with that, telling the committee, " I f  you take the 
flying out of the Air National Guard, you take the 'air' out of the Air 
National Guard. Pretty soon, you don't have an Air Guard." 

Blum, an Army Guard officer, joined several of the committee 
members and two Air Guard officers in complaining that the Air 
Force has not provided details on the substitute missions it intends 
to  give t o  the Guard units that will lose their aircraft. 

Air National Guard Maj. Gen. Roger Lempke, adjutant general of 
Nebraska and president of the adjutants general association, said 
all of the adjutants "recognize the need" for the Air Force t o  
modernize by retiring its old aircraft and taking on new missions. 

But Lempke said the key to  recruiting and retaining Guard 
personnel is "stability of mission opportunities in communities." He 
complained that "a serious gap exists between when legacy aircraft 
are retired under the BRAC plan and when new missions take 
shape. 

"We stand to lose many local and experienced militia members due 
to  this gap," Lempke said. 

One of the 28 Air Guard units that will lose their aircraft is the 
183rd Fighter Wing a t  the Abraham Lincoln Capital Airport in 
Springfield, I l l .  I t s  F-16s will be moved to  Indiana as part of the Air 
Force's plan t o  reduce its fighter force by 25 percent and t o  
consolidate the remaining planes into more efficient units. 

But most of the Air Guard personnel are expected to  remain in 
Springfield t o  take on undefined new missions. 

Lt. Gen. Stephen Wood, the Air Force deputy chief of staff for plans 
and programs, repeatedly assured the committee that the Air Force 
is developing "exciting and useful" new missions that are essential 
for the current operations around the world. He gave as examples, 
operating unmanned aerial vehicles, managing space assets, 
providing intelligence and expeditionary support services for the 
active Air Force. 
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letter to the editor? 
We want to  know 
what you think. Wood appeared before the Armed Services panel to talk about the 

Air Force's "Future Total Force" plan, a long-range proposal to 

w reduce the number of aircraft, to  shift personnel into new missions 
and to increase the cooperation among the active Air Force and its 
Reserve and Air Guard units. 

Although Wood insisted the total force plans were separate from 
the BRAC recommendations, the committee members appeared to  
consider them directly linked and warned about the potential harm 
to the Guard. 

Rep. Ike Skelton, D-Missouri, told Wood the plan to reorganize the 
Air Guard and Air Force Reserves "does not adequately take into 
consideration the unique status of the reserve components and 
may ultimately result in a less efficient use" of those personnel and 
a loss of operational capability. 

Skelton and several lawmakers also questioned whether the 
recommended BRAC actions affecting National Guard units were 
legal in light of federal laws that say no Guard unit can be moved 
or have its mission changed without the permission of the affected 
governor. 

Blum noted that two laws "are clear and unambiguous" that the 
governors must give their permission for changes in their Guard 
units, but the BRAC law "leaves some ambiguity." 

Click here and receive 4 weekends of the Journal Star 
home delivered absolutely FREE! 
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Cirillo, Frank, CIV, WSO-BRAC 

From: Flinn, Michael, CIV, WSO-BRAC 
Sent: Saturday, July 23, 2005 1 :38 PM 

Small, Kenneth, CIV, WSO-BRAC 
Cook, Robert, CIV, WSO-BRAC; Cirillo, Frank, CIV, WSO-BRAC 

"dbject:  FW: Results of AGAUS meeting 

- - - - - Original Message----- 
From: Simmons, John M. [mailto:JMSimmons@AKINGUMP.com] 
Sent: Saturday, July 23, 2005 1 2 : 5 8  PM 
To: Michael.Flinn@wso.whs.mil 
Subject: Results of AGAUS meeting 

The TAGS unanimously rejected the package presented by Major General Lemke (General Blumls 
proxy). They decided instead to write a letter to Chairman Principi that will state they 
have consulted with their Governors and reject all the wtransformationu type 
recommendations which move iron around the country. They will state they they concur with 
the General Counsel's memo and ask that you consider their package and reverse the 
programmatic recommendations. 

They will state that BRAC should be about excess infrastructure and remain silent on what 
bases should remain open or be closed. In the case of Willow Grove and Niagara, they will 
state that those are not Air Guard owned bases but they support keeping the aircraft at 
those facilities if the Commission overturns the recommendation. 

The Chairman should get the letterlpackage on Monday outling the programmatic type 
recommendations they want the Commission to reject. 

?e that helps! Best wishes, John 

information contained in this e-mail message is intended only for the personal and 
confidential use of the recipient(s) named above. This message may be an attorney-client 
communication and/or work product and as such is privileged and confidential. If the 
reader of this message is not the intended recipient or an agent responsible for 
delivering it to the intended recipient, you are hereby notified that you have received 
this document in error and that any review, dissemination, distribution, or copying of 
this message is strictly prohibited. If you have received this communication in error, 
please notify us immediately by e-mail, and delete the original message. 



July 25,2005 

Tlic Honorable Anthony I. Principi 
Chairman 
Dcfcnsc Basc Clasurc and Rctzlignrncnt Commission 
2521 S.  Cfark St., Ste. GOO 
Arlington, VA 22203 

At the Commission's hearing on Monday, fitly 18, you urged the Air Force, the 
goizmurs, and their Adjutants General to "work to a solution that best scrves the interests 
of our national security and our country." We are prepared and eager to da just that. 

This response is ~1 collective action of the Adjutants General Association af the Unircd 
Stales (AGAUS), following a special rnceting of the body in Washington, DC on Friday, 
Juiy 23,7005. We are rnindft~l that 83 percent of the Air Force recornmencl;ltions pertain 
to the Air Nafionttt Guard and that 11x majority of rhese scconimendations are outside the. 
r-hartcr of [he BRAC Act dealing with closure or realignment of installnrions. A 

alignment" under the Buse Closure Act pertains ro installations, not to units, unit 
W u i p m e n t .  peoplc or positions. As thc BRAC Commission's Deputy Oeneral Counsel 

has opincd, "The purposc of thc Act is  to close or redign excess real estate and 
ilnpruvcments that create an unnecessary drdn on the resources of rhc Depamnent of 
Bfcnsc. The Basc Clc~sure Act is no! a vehicle to effect changes in haw a unir is 
cquippcd or organized." 

The Adjutants Genentl beiievc thc proposed recornmended actions are beyond the scope 
of the Rase Closure Act and it wo~rld therefore be improper for the BRAC Conlmission to 
include thcsc actions in its recomrncndtitions ro the President and to the Congress. There 
ase well cslublishcd pntccsscs for dcaling with these operatiow? decisions--processes that 
have srood the test of time and have been followed for decades co the mutual sdvantiige 
of the federttl government and those of the states and territories. 

We have a way ahead for the Fitture Total Air Force muld we are eager to engage. with the 
Air Force outside of the BRAC process and its time constraints. Without going into 
detajl, it provides ( I )  for an Air National Guard flying unit in every state, (2) unil 
equipped ANC air refueling and t;lcLicilI ttirlift missions directly accessible tu governors 
slrsrcgically dispersed oil regional basis tbr responding to daniestir: emergencies 
including homeland dcfcnse and hameltlnd security exigendes, (3) sufficient and 



' ;ippropririte sovereign air defense protection for all regions and population renters in the 
, CONUS, (4) divestiture of legacy aircraft wd weapon systems, and (5) tr~nsformationd 

and prc~purtionate ANG pmticipation in all new and emerging flying and non-flying 
missions such as the F/A-22, F-35, KC-X, Light Cargo Aircraft, C-17, WAV, and space 
and inl'om~ation operations, to name just a few, 

look forward to working with Air Faux representatives in the appropriate forum. To 
=litate these discussions, we are eager to help the BRAC Commission identify those 

porfions of the Air Force BRAC submissions which constitute programmatic as opposed 
to red property recommendations. The portions identified in this collaborative review 
should then be sei aside by the Conm-iission thereby allowing the stales and thc Air Foxc 
to deal with those issues using established separate processes. 

Recognizing that time is of the essence, a special sub-cummittce of fhc Adjutants General 
Association has been authorized to work with the Commissioners and your staff and is 
available a1 your call. We hope and trust fie Air Force will also embrace this 
collaborative path Sotward. 

Major General 
President, AGAUS 

cc: NGAUS (BO (Ret) Koper) 
CNGB (LTG Blum) 
ANOlCF (LtOcn James) 
AWXP (LGm Woad) 



Office of General Counsel 
Defense Base Closure and Realignment Commission 

Issue and Holding of Dalton v. Specter 

Dan Cowhig 
Deputy General Counsel 

July 18,2005 

This memorandum describes the decision of the Supreme Court in Dalton v. 
specter1, a critical case involving a challenge to the actions of a prior Defense Base 
Closure and Realignment Commission (Commission). The issue and holding in Dalton 
has been mischaracterized in several summaries made available to the  omm mission.^ 
This memorandum is not a product of deliberation by the commissioners and accordingly 
does not necessarily represent their views or those of the Commission. 

In the words of the Court, "the claim raised" in Dalton was "a statutory one: The 
President is said to have violated the terms of the 1990 Act by acceptingprocedurally 
Jawed re corn mend at ion^."^ In other words, in Dalton, the plaintiff claimed that the 
Commission's actions were procedurally flawed, not that the Commission had exceeded 
its authority. 

Deciding this issue, the Supreme Court held that "how the President chooses to 
exercise the discretion Congress has granted him is not a matter for our re~iew."~  
Summing its decision, the Court rephrased this holding slightly, as a finding that "where 
a statute, such as the 1990 Act, commits decision-making to the discretion of the 
President, judicial review of the President's decision is not a~ailable."~ 

' 5 1 1 U.S. 462 (1994). 
For example, there is a significant error in the Congressional Research Service Report for Congress: The 

Availability of Judicial Review Regarding Military Base Closures and Realignments (Availability of 
Judicial Review). In that report, the author asserts that 

A claim that the President exceeded his statutoly authority under the Base Closure Act 
has been held to be judicially unreviewable, because the Base Closure Act gives the 
President broad discretion in approving or disapproving BRAC recommendations. 

This is an incorrect description of the issue and holding of the case. As described in this paper, the Dalton 
decision did not examine the question of whether the President "exceeded his statutory authority," but 
rather whether his decision was based on "procedurally flawed" actions by the Commission. Availability 
of Judicial Review, CRS Order Code RL32963, Summary page (June 24,2005). 

5 11 U.S. at 474 (Emphasis added). 
5 11 U.S. at 476 (Emphasis added). 
5 1 1 U.S. at 476-77 (Emphasis added). 



Office of General Counsel 
Defense Base Closure and Realignment Commission 
Issue and Holding of Dalton v. Specter 

This distinction is critical to the Commission's action on elements of 
recommendations that fall outside the scope of the Base Closure Statute, as discussed in 
the July 12,2005 Office of General Counsel memorandum, because such a holding 
presupposes that the action was within the scope of the statutory delegation of authority. 
Justice Blackrnun's concurring opinion underscored this distinction, pointing out that 
Dalton "does not foreclose judicial review of a claim" that the President acted "in 
contravention'of his statutory a ~ t h o r i t ~ . " ~  

Author: Dan Cowhig, Deputy General Counsel 
Approved: David Hague, General Couns 

2 Enclosures 
1. Dalton v. Specter, 5 1 1 U.S. 462 (1 994). 
2. The Availability of Judicial Review Regarding Militam Base Closures and 
Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 24,2005). 

6 51 1 U.S. at 477-78. Justice Blackmun provided several examples of questions that he considered 
reviewable under the Dalton decision: 

I write separately to underscore what I understand to be the limited reach of today's 
decision. The majority and concurring opinions conclude that the President acts within 
his unreviewable discretion in accepting or rejecting a recommended base-closing list, 
and that an aggrieved party may not enjoin closure of a duly selected base as a result of 
alleged error in the decisionmaking process. This conclusion, however, does not 
foreclose judicial review of a claim, for example, that the President added a base to the 
Defense Base Closure and Realignment Commission's (Commission's) list in 
contravention of his statutory authority. Nor does either opinion suggest that judicial 
review would be unavailable for a timely claim seeking direct relief from a procedural 
violation, such as a suit claiming that a scheduled meeting of the Commission should be 
public, see 4 2903(d), note following 10 U.S.C. § 2687 (1988 ed., Supp. IV), or that the 
Secretary of Defense should publish the proposed selection criteria and provide an 
opportunity for public comment, $9 2903(b) and (c). Such a suit could be timely brought 
and adjudicated without interfering with Congress' intent to preclude judicial "cherry 
picking" or frustrating the statute's expedited decisionmaking schedule. 

5 1 1 U.S. 477-78 (Emphasis added). 



LEXSEE 5 1 1 U.S. 462 

JOHN H. DALTON, SECRETARY OF THE NAVY, ET AL., PETITIONERS v. 
ARLEN SPECTER ET AL. 

SUPREME COURT OF THE UNITED STATES 

511 US.  462; 114 S. Ct. 1719; 128 L. Ed. 2d 49 7; 1994 US.  LEXIS 3 778; 62 
U.S.L. W. 4340; 94 Cal. Daily Op. Service 3643; 94 Daily Journal DAR 6846; 8 Fla. L. 

Weekly Fed. S 157 

March 2,1994, Argued 
May 23,1994, Decided 

PRIOR HISTORY: ON WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT. 

DISPOSITION: 995 F.2d 404, reversed. 

LexisNexis(R) Headnotes 

SYLLABUS: Respondents filed this action under the 
Administrative Procedure Act (MA) and the Defense 
Base Closure and Realignment Act of 1990 (1990 Act), 
seeking to enjoin the Secretary of Defense (Secretary) 
from carrying out the President's decision, pursuant to 
the 1990 Act, to close the Philadelphia Naval Shipyard. 
The District Court dismissed the complaint on the 
alternative grounds that the 1990 Act itself precluded 
judicial review and that the political question doctrine 
foreclosed judicial intervention. In affirming in part and 
reversing in part, the Court of Appeals held that judicial 
review of the closure decision was available to ensure 
that the Secretary and the Defense Base Closure and 
Realignment Commission (Commission), as participants 
in the selection process, had complied with the 
procedural mandates specified by Congress. The court 
also ruled that this Court's recent decision in Franklin v. 
Massachusetts, 505 US.  788, 120 L. Ed. 2d 636, 112 S. 
Ct. 2767, did not affect the reviewability of respondents' 
procedural claims because adjudging the President's 
actions for compliance with the 1990 Act was a form of 
constitutional review sanctioned by Franklin. 

Held: Judicial review is not available for respondents' 
claims. Pp. 468-477. 

(a) A straightforward application of Franklin 
demonstrates that respondents' claims are not reviewable 
under the M A .  The actions of the Secretary and the 
Commission are not reviewable "final agency actions" 
within the meaning of the APA, since their reports 
recommending base closings carry no direct 
consequences. See 505 US.  at 798. Rather, the action 
that "will directly affect" bases, id., at 797, is taken by 
the President when he submits his certificate of approval 
of the recommendations to Congress. That the President 
cannot pick and choose among bases, and must accept or 
reject the Commission's closure package in its entirety, is 
immaterial; it is nonetheless the President, not the 
Commission, who takes the final action that affects the 
military installations. See id., at 799. The President's 
own actions, in turn, are not reviewable under the APA 
because he is not an "agency" under that Act. See id., at 
801. Pp. 468-471. 

(b) The Court of Appeals erred in ruling that the 
President's base closure decisions are reviewable for 
constitutionality. Every action by the President, or by 
another elected official, in excess of his statutory 
authority is not ipso facto in violation of the 
Constitution, as the Court of Appeals seemed to believe. 
On the contrary, this Court's decisions have often 
distinguished between claims of constitutional violations 
and claims that an official has acted in excess of his 
statutory authority. See, e. g., Larson v. Domestic and 
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51 1 U.S. 462, *; 114 S. Ct. 1719, **; 

128 L. Ed. 2d 497, *,**; 1994 U.S. LEXIS 3778 

Foreign Commerce Corp., 337 U.S. 682, 691, n. 11, 93 
L. Ed. 1628, 69 S. Ct. 1457; Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U S .  579, 585, 587, 96 L. Ed. 1153, 
72 S. Ct. 863, distinguished. Such decisions demonstrate 
that the claim at issue here -- that the President violated 
the 1990 Act's terms by accepting flawed 
recommendations -- is not a "constitutional" claim 
subject to judicial review under the exception recognized 
in Franklin, but is simply a statutory claim. The 1990 
Act does not limit the President's discretion in approving 
or disapproving the Commission's recommendations, 
require him to determine whether the Secretary or 
Commission committed procedural violations in making 
recommendations, prohibit him from approving 
recommendations that are procedurally flawed, or, 
indeed, prevent him fiom approving or disapproving 
recommendations for whatever reason he sees fit. Where, 
as here, a statute commits decisionmaking to the 
President's discretion, judicial review of his decision is 
not available. See, e. g., Chicago & Southern Air Lines, 
Inc. v. Waterman S. S. Corp., 333 U.S. 103, 113-114. Pp. 
471-476, 92 L. Ed. 568, 68 S. Ct. 431. 

(c) Contrary to respondents' contention, failure to allow 
judicial review here does not result in the virtual 
repudiation of Marbuly v. Madison, 5 U S .  137, 1 
Cranch 137, 2 L. Ed. 60, and nearly two centuries of 

8 constitutional adjudication. The judicial power conferred 
by Article 111 is upheld just as surely by withholding w, judic'lal relief where Congress has permissibly foreclosed 

- .  - it, as it is by granting such relief where authorized by the 
Constitution or by statute. Pp. 476-477. 

COUNSEL: Solicitor General Days argued the cause for 
, petitioners. With him on the briefs were Assistant 

Attorney General Hunger, Deputy Solicitor General 
Kneedler, John F. Manning, and Douglas N. Letter. 

Senator Arlen Specter, pro se, argued the cause for 
respondents. With him on the brief were Bruce W. 
Kauffman, Mark J. Levin, Camille Spinello Andrews, 
and Thomas E. Groshens. * 

* Robert J. Cynkar, John B. Rhinelander, 
Alexander W. Joel, Bernard Petrie, and Steven T. 
Walther filed a brief for Business Executives for 
National Security as amicus curiae urging 
reversal. 

Briefs of amici curiae urging affirmance 
were filed for the State of New York by G. Oliver 
Koppell, Attorney General, Jerry Boone, Solicitor 
General, Peter H. Schiff, Deputy Solicitor 
General, and Alan S. Kaufman, Edward M. 
Scher, and Howard L. Zwickel, Assistant 

Attorneys General; and for Public Citizen by Patti 
A. Goldman, Alan B. Morrison, and Paul R. Q. 
Wolfson. 

JUDGES: REHNQUIST, C. J., delivered the opinion of 
the Court, Part I1 of which was unanimous, and in the 
remainder of which O'CONNOR, SCALIA, KENNEDY, 
and THOMAS, JJ., joined. BLACKMUN, J., filed an 
opinion concurring in part and concurring in the 
judgment, post, p. 477. SOUTER, J., filed an opinion 
concurring in part and concurring in the judgment, in 
which BLACKMUN, STEVENS, and GINSBURG, JJ., 
joined, post, p. 478. 

OPINIONBY: REHNQUIST 

OPINION: 

[*464] [***504] [** 17221 CHIEF JUSTICE 
REHNQUIST delivered the opinion of the Court. 

[***LEdHRlA] [lAIRespondents sought to enjoin the 
Secretary of Defense (Secretary) from carrying out a 
decision by the President to close the Philadelphia Naval 
Shipyard. nl This decision was made pursuant to the 
Defense Base Closure and Realignment Act of 1990 
(1990 Act or Act), 104 Stat. 1808, as amended, note 
following I0 U.S.C. $ 2687 (1988 ed., Supp. IV). The 
Court of Appeals held that judicial review of the decision 
was available to ensure that various participants in the 
selection process had complied with procedural 
mandates specified by Congress. We hold that such 
review is not available. 

nl Respondents are shipyard employees and 
their unions; Members of Congress from 
Pennsylvania and New Jersey; the States of 
Pennsylvania, New Jersey, and Delaware, and 
offkials of those States; and the city of 
Philadelphia. Petitioners are the Secretary of 
Defense; the Secretary of the Navy; and the 
Defense Base Closure and Realignment 
Commission and its members. 

The decision to close the shipyard was the end result 
of an elaborate selection process prescribed by the 1990 
Act. Designed "to provide a fair process that will result 
in the timely closure and realignment of military 
installations inside the United States," $ 2901(b), n2 the 
Act provides for three [*465] successive rounds of base 
closings -- in 1991, 1993, and 1995, jj 2903(c)(l). For 
each round, the Secretary must prepare closure and 
realignment recommendations, based on selection 
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criteria he establishes after notice and an opportunity for 
public comment. $ (j 2903(b) and (c). w 

n2 For ease of reference, all citations to the 
1990 Act are to the relevant sections of the Act as 
it appears in note following 10 U.S.C. $ 2687 
(1988 ed., Supp. IV). 

The Secretary submits his recommendations to 
Congress and to the Defense Base Closure and 
Realignment Commission (Commission), an independent 
body whose eight members are appointed by the 
President, with the advice and consent of the Senate. (j $ 
2903(c)(l); 2902(a) and (c)(l)(A). The Commission 
must then hold public hearings and prepare a report, 
containing both an assessment of the Secretary's 
recommendations and the Commission's own 
recommendations for base closures and realignments. # # 
2903(d)(l) and (2). Within roughly three months of 
receiving the Secretary's recommendations, the 
Commission has to submit its report to the President. $ 
2903(d)(2)(A). 

. Within two weeks of receiving the Commission's 
report, the President must decide whether to approve or 
disapprove, in their entirety, the Commission's 
recommendations. 4 (j 2903(e)(l)-(3). If the President 
disapproves, [***SO51 the Commission has roughly one 
month to prepare a new report and submit it to the 
President. (j 2903(e)(3). If the President again 
disapproves, no bases may be closed that year under the 
Act. $ 2903(e)(5). If the President approves the initial or 
revised recommendations, the President must submit the 
recommendations, along with his certification of 
approval, to Congress. # (j 2903(e)(2) and (e)(4). 
Congress may, within 45 days of receiving the 
President's certification (or by the date Congress 
adjourns for the session, whichever is earlier), enact a 
joint resolution of disapproval. ji (j 2904(b); 2908. If 
such a resolution is passed, the Secretary may not carry 
out any closures pursuant to the Act; if such a resolution 
is not passed, the Secretary must close all military 
installations recommended for closure by the 
Commission. $ (j 2904(a) and (b)(l). 

[*466] In April 1991, the Secretary recommended 
the closure or realignment of a number of military 
installations, including the [**I7231 Philadelphia Naval 
Shipyard. After holding public hearings in Washington, 
D. C., and Philadelphia, the Commission recommended 
closure or realignment of 82 bases. The Commission did 
not concur in all of the Secretary's recommendations, but 
it agreed that the Philadelphia Naval Shipyard should be 
closed. In July 1991, President Bush approved the 

rr Commission's recommendations, and the House of 

Representatives rejected a proposed joint resolution of 
disapproval by a vote of 364 to 60. 

Two days before the President submitted his 
certification of approval to Congress, respondents filed 
this action under the Administrative Procedure Act 
(APA), 5 U.S.C. j 701 et seq., and the 1990 Act. Their 
complaint contained three counts, two of which remain at 
issue. n3 Count I alleged that the Secretaries of Navy and 
Defense violated substantive and procedural 
requirements of the 1990 Act in recommending closure 
of the Philadelphia Naval Shipyard. Count I1 made 
similar allegations regarding the Commission's 
recommendations to the President, asserting specifically 
that, inter alia, the Commission used improper criteria, 
failed to place certain information in the record until 
after the close of public hearings, and held closed 
meetings with the Navy. 

n3 Respondents' third count alleged that 
petitioners had violated the due process rights of 
respondent shipyard employees and respondent 
unions. In its initial decision. the United States 
Court of Appeals for the ~hi ;d  Circuit held that 
the shipyard employees and unions had no 
protectible property interest in the shipyard's 
continued operation and thus had failed to state a 
claim under the Due Process Clause. Specter v. 
Garrett, 971 F.2d 936, 955-956 (1992). 
Respondents did not seek hrther review of that 
ruling, and it is not at issue here. 

The United States District Court for the Eastern 
District of Pennsylvania dismissed the complaint in its 
entirety, on the alternative grounds that the 1990 Act 
itself precluded [*467] judicial review and that the 
political question doctrine foreclosed judicial 
intervention. Specter v. Garrett, 777 F. Supp. 1226 
(1991). A divided panel of the United States Court of 
Appeals for the Third Circuit affirmed in part and 
reversed in part. Specter v. Garrett, 971 F.2d 936 (1992) 
(Specter I). The Court of Appeals first acknowledged 
that the actions challenged by respondents were not 
typical of the "agency actions" reviewed under the APA, 
because the 1990 Act contemplates joint decisionmaking 
among the Secretary, Commission, President, and 
Congress. Id., at 944-945. The Court of Appeals then 
reasoned [***SO61 that because respondents sought to 
enjoin the implementation of the President's decision, 
respondents (who had not named the President as a 
defendant) were asking the Court of Appeals "to review a 
presidential decision." Id., at 945. The Court of Appeals 
decided that there could be judicial review of the 
President's decision because the "actions of the President 
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have never been considered immune from judicial review 
solely because they were taken by the President." Ibid. It 
held that certain procedural claims, such as respondents' 
claim that the Secretary failed to transmit to the 
Commission all of the information he used in making his 
recommendations, and their claim that the Commission 
did not hold public hearings as required by the Act, were 
thus reviewable. Id., at 952-953. The dissenting judge 
took the view that the 1990 Act precluded judicial review 
of all statutory claims, procedural and substantive. Id., at 
956-961. 

Shortly after the Court of Appeals issued its opinion, 
we decided Franklin v. Massachusetts, 505 U.S. 788, 120 
L. Ed. 2d 636, 112 S. Ct. 2767 (1992), in which we 
addressed the existence of "final agency action" in a suit 
seeking APA review of the decennial reapportionment of 
the House of Representatives. The Census Act requires 
the Secretary of Commerce to submit a census report to 
the President, who then certifies to Congress the number 
of Representatives to which each State is entitled 
pursuant to [*468] a statutory formula. We concluded 
both that the Secretary's report was not "final agency 
action" reviewable under the APA, and that the APA 
does not apply to the President. Id., at 796-801. After we 
rendered our decision in Franklin, petitioners sought our 
review in this case. Because of [**I7241 the similarities 
between Franklin and this case, we granted the petition 
for certiorari, vacated the judgment of the Court of w Appeals, and remanded for further consideration in light 
of Franklin. O'Keefe v. Specter, 506 US.  969, 121 L. Ed. 
2d 364, 113 S. Ct. 455 (1992). 

On remand, the same divided panel of the Court of 
Appeals adhered to its earlier decision, and held that 
Franklin did not affect the reviewability of respondents' 
procedural claims. Specter v. Garrett, 995 F.2d 404 
(1993) (Specter 14. Although apparently recognizing that 
APA review was unavailable, the Court of Appeals felt 
that adjudging the President's actions for compliance 
with the 1990 Act was a "form of constitutional review," 
and that Franklin sanctioned such review. 995 F.2d at 
408-409. Petitioners again sought our review, and we 
granted certiorari. 510 US.  930 (1993). We now 
reverse. 

Representatives had been apportioned among the States. 
505 US.  at 790. The plaintiffs challenged the method 
used by the Secretary of Commerce in preparing her 
census report, particularly [***507] the manner in 
which she counted federal employees working overseas. 
The plaintiffs raised claims under both the APA and the 
Constitution. In reviewing the former, we [*469] first 
sought to determine whether the Secretary's action, in 
submitting a census report to the President, was "final" 
for purposes of APA review. (The APA provides for 
judicial review only of 'lfinal agency action." 5 US.  C. 
704 (emphasis added).) Because the President reviewed 
(and could revise) the Secretary's report, made the 
apportionment calculations, and submitted the final 
apportionment report to Congress, we held that the 
Secretary's report was "not final and therefore not subject 
to review." 505 US.  at 798. 

We next held that the President's actions were not 
reviewable under the APA, because the President is not 
an "agency" within the meaning of the APA. Id., at 801 
("As the APA does not expressly allow review of the 
President's actions, we must presume that his actions are 
not subject to its requirements"). We thus concluded that 
the reapportionment determination was not reviewable 
under the standards of the APA. Ibid. In reaching our 
conclusion, we noted that the "President's actions may 
still be reviewed for constitutionality." Ibid. (citing 
Youngstown Sheet & Tube Co. v. Sawyer, 343 US.  579, 
96 L. Ed. 1153, 72 S. Ct. 863 (1952), and Panama 
Refining Co. v. Ryan, 293 US.  388, 79 L. Ed. 446, 55 S. 
Ct. 241 (1935)). 

In this case, respondents brought suit under the 
APA, alleging that the Secretary and the Commission did 
not follow the procedural mandates of the 1990 Act. But 
here, as in Franklin, the prerequisite to review under the 
APA -- "final agency action" -- is lacking. The reports 
submitted by the Secretary and the Commission, like the 
report of the Secretary of Commerce in Franklin, "carry 
no direct consequences" for base closings. 505 US. at 
798. The action that "will directly affect" the military 
bases, id., at 797, is taken by the President, when he 
submits his certification of approval to Congress. 
Accordingly, the Secretary's and Commission's reports 
serve "more like a tentative recommendation than a final 
and binding determination." Id., at 798. The reports are, 
"like the ruling of a subordinate [*470] official, not 

[***LEIRIB1 [IB1 [2A1We begin final and therefore not subject to review." Ibid. (internal our analysis on common ground with the Court of 
quotation marks and citation omitted). The actions of the 

In 'pecter 'I, that aclmowledged, at least president, in are not reviewable under the APA 
tacitly, that respondents' claims are not reviewable under because, as we concluded in Franklin, [**I7251 the the APA. 995 F.2d at 406. A straightforward application 

President is not an See id., at 800-801. of Franklin to this case demonstrates why this is so. 
Franklin involved a suit against the president, the Respondents contend that the 1990 Act differs 
Secretary of Commerce, and various public officials, significantly from the Census Act at issue in Franklin, 
challenging the manner in which seats in the House of and that our decision in Franklin therefore does not 
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control the question whether the Commission's actions 
here are final. Respondents appear to argue that the 
President, under the 1990 Act, has little authority 
regarding the closure of bases. See Brief for Respondents 
29 (pointing out that the 1990 Act does not allow ''the 
President to ignore, revise or amend the Commission's 
list of closures. He is only permitted to accept or reject 
the Commission's closure package in its entirety"). 
Consequently, respondents continue, the Commission's 
report must be regarded [***SO81 as final. This 
argument ignores the ratio decidendi of Franklin. See 
505 US.  at 800-801. 

[***LEdHR2B] [2B] [***LEdHR3] [3]First, 
respondents underestimate the President's authority under 
the Act, and the importance of his role in the base 
closure process. Without the President's approval, no 
bases are closed under the Act, see $ 2903(e)(5); the 
Act, in turn, does not by its terms circumscribe the 
President's discretion to approve or disapprove the 
Commission's report. Cf. id., at 799. Second, and more 
fundamentally, respondents' argument ignores "the core 
question" for determining finality: "whether the agency 
has completed its decisionmaking process, and whether 
the result of that process is one that will directly affect 
the parties." Id., at 797. That the President cannot pick 
and choose among bases, and must accept or reject the 
entire package offered by the Commission, is immaterial. 
What is crucial is the fact that "the President, not the 
[Commission], takes the final action that affects" the 
military installations. Id., at 799. Accordingly, we hold 
that the decisions made pursuant to the 1990 Act are not 
reviewable [*471] under the APA. Accord, Cohen v. 
Rice, 992 F.2d 3 76 (CAI 1993). 

Although respondents apparently sought review 
exclusively under the APA, n4 the Court of Appeals 
nevertheless sought to determine whether non-APA 
review, based on either common law or constitutional 
principles, was available. It focused, moreover, on 
whether the President's actions under the 1990 Act were 
reviewable, even though respondents did not name the 
President as a defendant. The Court of Appeals reasoned 
that because respondents sought to enjoin the 
implementation of the President's decision, the legality of 
that decision would determine whether an injunction 
should issue. See Specter 11, 995 F.2d at 407; Specter I, 
971 F.2d at 936. In this rather curious fashion, the case 
was transmuted into one concerning the reviewability of 
Presidential decisions. 

n4 See Specter v. Garrett, 995 F.2d 404, 412 
(1993) (Alito, J . ,  dissenting); see also Specter v. 
Garrett, 777 F. Supp. 1226, 1227 (ED Pa. 1991) 
(respondents "have asserted that their right to 

judicial review . . . arises under the 
Administrative Procedure Act"). 

[***LEdHRlC] [ l  C] [***LEdHR4A] [4A]Seizing 
upon our statement in Franklin that Presidential 
decisions are reviewable for constitutionality, the Court 
of Appeals asserted that "there is a constitutional aspect 
to the exercise of judicial review in this case -- an aspect 
grounded in the separation of powers doctrine." Specter 
11, supra, 995 F.2d at 408. It reasoned, relying primarily 
on Youngstown Sheet & Tube Co. v. Sawyer, 343 US .  
579, 96 L. Ed. 1153, 72 S. Ct. 863 (1 952), that whenever 
the President acts in excess of his statutory authority, he 
also violates the constitutional separation-of-powers 
doctrine. Thus, judicial review must be available to 
determine whether the President has statutory authority 
"for whatever action" he takes. 995 F.2d at 409. In terms 
of this case, the Court of Appeals concluded that the 
President's statutory authority to close and realign bases 
would be lacking if the Secretary and Commission 
violated the procedural [*472] requirements of the Act 
in formulating their recommendations. Ibid. 

[***509] [**I 7261 Accepting for purposes of 
decision here the propriety of examining the President's 
actions, we nonetheless believe that the Court of 
Appeals' analysis is flawed. Our cases do not support the 
proposition that every action by the President, or by 
another executive official, in excess of his statutory 
authority is @so facto in violation of the Constitution. On 
the contrary, we have often distinguished between claims 
of constitutional violations and claims that an official has 
acted in excess of his statutory authority. See, e. g., 
Wheeldin v. Wheeler, 373 US.  647, 650-652, 10 L. Ed. 
2d 605, 83 S. Ct. 1441 (1963) (distinguishing between 
"rights which may arise under the Fourth Amendment" 
and "a cause of action for abuse of the [statutory] 
subpoena power by a federal officer"); Bivens v. Six 
Unknown Fed. Narcotics Agents, 403 US.  388, 396-397, 
29 15. Ed. 2d 619, 91 S. Ct. 1999 (1971) (distinguishing 
between "actions contrary to [a] constitutional 
prohibition," and those "merely said to be in excess of 
the authority delegated . . . by the Congress"). 

In Larson v. Domestic and Foreign Commerce 
Corp., 337 US.  682, 691, n. 11, 93 L. Ed. 1628, 69 S. Ct. 
1457 (1949), for example, we held that sovereign 
immunity would not shield an executive officer from suit 
if the officer acted either "unconstitutionally or beyond 
his statutory powers." (Emphasis added.) If all executive 
actions in excess of statutory authority wete @so facto 
unconstitutional, as the Court of Appeals seemed to 
believe, there would have been little need in Larson for 
our specifying unconstitutional and ultra vires conduct as 
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separate categories. See also Dugan v. Rank, 372 US.  
609, 621-622, 10 L. Ed. 2d 15, 83 S. Ct. 999 (1963); 
Harmon v. Brucker, 355 US.  579, 581, 2 L. Ed. 2d 503, 
78 S. Ct. 433 (1 958) ("In keeping with our duty to avoid 
deciding constitutional questions presented unless 
essential to proper disposition of a case, we look first to 
petitioners' non-constitutional claim that respondent 
[Secretary of the Army] acted in excess of powers 
granted him by Congress" (emphasis added)). 

[***LEdHRl Dl [ 1 Dl [***LEdHR4B] [4B]Our 
decision in Youngstown, supra, does not suggest a 
different conclusion. In Youngstown, the Government 
disclaimed any statutory authority for the President's 
seizure of steel mills. See 343 US.  at 585 ("We do not 
understand the Government to rely on statutory 
authorization for this seizure"). The only basis of 
authority asserted was the President's inherent 
constitutional power as the Executive and the 
Commander in Chief of the Armed Forces. Id., at 587. 
Because no statutory authority was claimed, the case 
necessarily turned on whether the Constitution 
authorized the President's actions. Youngstown thus 
involved the conceded absence of any statutory 
authority, not a claim that the President acted in excess 
of such authority. The case cannot be read for the 
proposition that an action taken by the President in w excess of his statutory authority necessarily violates the 
Constitution. n5 

n5 Panama Refining Co. v. Ryan, 293 US. 
388, 79 L. Ed. 446, 55 S. Ct. 241 (1935), the 
other case (along with Youngstown) cited in 
Franklin v. Massachusetts, 505 US. 788, 120 L. 
Ed. 2d 636, 112 S. Ct. 2767 (1992), as an 
example of when we have reviewed the 
constitutionality of the President's actions, 
likewise did not involve a claim that the President 
acted in excess of his statutory authority. Panama 
Refining involved the National Industrial 
Recovery Act, which delegated to the President 
the authority to ban interstate transportation of oil 
produced in violation of state production and 
marketing limits. See 293 US.  at 406. We struck 
down an Executive Order promulgated under that 
Act not because the President had acted beyond 
his statutory authority, but rather because the Act 
unconstitutionally delegated Congress' authority 
to the President. See id., at 430. As the Court 
pointed out, we were "not dealing with action 
which, appropriately belonging to the executive 

province, is not the subject of judicial review, or 
with the presumptions attaching to executive 
action. To repeat, we are concerned with the 
question of the delegation of legislative power." 
Id., at 432 (footnote omitted). Respondents have 
not alleged that the 1990 Act in itself amounts to 
an unconstitutional delegation of authority to the 
President. 

[***LEdHR4C] [4C]The decisions cited above 
establish that claims simply alleging [***510] that the 
President has exceeded his statutory authority are not 
"constitutional" claims, subject to judicial review [*474] 
under the exception recognized in [**I7271 Franklin. 
n6 As this case demonstrates, if every claim alleging that 
the President exceeded h ~ s  statutory authority were 
considered a constitutional claim, the exception 
identified in Franklin would be broadened beyond 
recognition. The distinction between claims that an 
official exceeded his statutory authority, on the one hand, 
and claims that he acted in violation of the Constitution, 
on the other, is too well established to pennit this sort of 
evisceration. 

n6 As one commentator has observed, in 
cases in which the President concedes, either 
implicitly or explicitly, that the only source of his 
authority is statutory, no "constitutional question 
whatever" is raised. J. Choper, Judicial Review 
and the National Political Process 316 (1980). 
Rather, "the cases concern only issues of 
statutory interpretation." Ibid. 

[***LEdHRlF] [IF] [***LEdHRSA] [5A]So the claim 
raised here is a statutory one: The President is said to 
have violated the terms of the 1990 Act by accepting 
procedurally flawed recommendations. The exception 
identified in Franklin for review of constitutional claims 
thus does not apply in this case. We may assume for the 
sake of argument that some claims that the President has 
violated a statutory mandate are judicially reviewable 
outside the framework of the APA. See Dames & Moore 
v. Regan, 453 U.S. 654, 667, 69 L. Ed. 2d 918, 101 S. Ct. 
2972 (1981). But longstanding authority holds that such 
review is not available when the statute in question 
commits the decision to the discretion of the President. 

[***LEdHRSB] [SB] [***LEdHR6] [6]As we stated in 
Dakota Central Telephone Co. v. South Dakota ex rel. 
Payne, 250 US.  163, 184, 63L.  Ed. 910, 398 .  Ct. 507 
(1 91 9), where a claim 
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"concerns not a want of [Presidential] 
power, but a mere excess or abuse of 
discretion in exerting a power given, it is 
clear that it involves considerations which 
are beyond the reach of judicial power. 
This must be since, as this court has often 
pointed out, the judicial may not invade 
the legislative or executive departments so 
as to correct alleged mistakes or wrongs 
arising from asserted abuse of discretion." 

[*475] In a case analogous to the present one, 
Chicago & Southern Air Lines, Inc. v. Watemzan S. S. 
Corp., 333 U S .  103, 92L.Ed.  568, 6 8 s .  Ct. 431 (1948), 
an airline denied a certificate from the Civil Aeronautics 
Board to establish an international air route sought 
judicial review of the denial. Although the Civil 
Aeronautics Act, 49 U.S.C. § 646 (1946 ed.), generally 
allowed for judicial review of the Board's decisions, and 
did not explicitly exclude judicial review of decisions 
involving international routes of domestic airlines, we 
nonetheless held that review was unavailable. 333 U.S. 
at 114. 

[***LEdHRSC] [5C]In reasoning pertinent to this case, 
we first held that the Board's certification was not 
reviewable because it was not final until approved by the 
President. See id., at 112-1 I4 ("Orders of the Board as to 
certificates for overseas or foreign air transportation are 
not mature and are therefore not susceptible of judicial 
review at any time before they are finalized by 
Presidential approval"). We then concluded that the 
President's decision to approve or disapprove the orders 
was not reviewable, because "the final orders embody 
Presidential discretion as to political matters beyond the 
competence of the courts to adjudicate." See id., at 114. 
We fully recognized that the consequence of our decision 
was to foreclose judicial review: 

"The dilemma faced by those who 
demand judicial review of the Board's 
order is that before Presidential approval 
it is not a final determination . . . and after 
Presidential approval the whole order, 
both in what is approved without change 
as well as in amendments which he 
directs, derives its vitality from the 
exercise of unreviewable Presidential 
discretion. "Id., at 113 (emphasis added). 

Although the President's discretion in Watemzan S. S. 
Corp. derived from the Constitution, we do not believe 
the result should be any different when the President's 
discretion derives from a valid statute. See Dakota 
Central Telephone [*476] Co., supra, 250 U.S. at 184; 
United States v. George S. Bush & Co., 310 US.  3 71, 
380, 84 L. Ed. 1259, 60 S. Ct. 944 (1 940). 

[***LEdHR7] [7]The 1990 Act does not at all limit the 
President's discretion in approving or disapproving the 
Commission's recommendations. See $ 2903(e); see 
also Specter 11, 995 F.2d at 413 (Alito, J . ,  dissenting). 
The Third Circuit seemed to believe that the President's 
authority to close bases depended on the Secretary's and 
Commission's compliance with statutory procedures. 
This view of the statute, however, incorrectly conflates 
the duties of the Secretary and Commission with the 
authority of the President. The President's authority to act 
is not contingent on the Secretary's and Commission's 
fulfillment of all the procedural requirements imposed 
upon them by the 1990 Act. Nothing in # 2903(e) 
requires the President to determine whether the Secretary 
or Commission committed any procedural violations in 
making their recommendations, nor does # 2903(e) 
prohibit the President from approving recommendations 
that are procedurally flawed. Indeed, nothing in 9 
2903(e) prevents the President from approving or 
disapproving the recommendations for whatever reason 
he sees fit. See # 2903(e); Specter 11, 995 F.2d at 413 
(Alito, J . ,  dissenting). 

[***LEdHRSD] [SDIHow the President chooses to 
exercise the discretion Congress has granted him is not a 
matter for our review. See Watemzan S. S. Corp., supra; 
Dakota Central Telephone Co., supra, at 184. As we 
stated in George S. Bush & Co., supra, at 380, "no 
question of law is raised when the exercise of [the 
President's] discretion is challenged." 

[***LEdHRlG] [lG]In sum, we hold that the actions of 
the Secretary and the Commission [***5 121 cannot be 
reviewed under the APA because they are not ''final 
agency actions." The actions of the President cannot be 
reviewed under the APA because the President is not an 
"agency" under that Act. The claim that the President 
exceeded his authority under the 1990 Act is not a 
constitutional [*477] claim, but a statutory one. Where 
a statute, such as the 1990 Act, commits decisionmaking 
to the discretion of the President, judicial review of the 
President's decision is not available. 

[***LEdHR8] C8lRespondents tell us that failure to 
allow judicial review here would virtually repudiate 
Marbury v. Madison, 5 US.  137, 1 Crunch 137, 2 L. Ed. 
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60 (1803), and nearly two centuries of constitutional 
adjudication. But our conclusion that judicial review is 

w not available for respondents' claim follows from our 
interpretation of an Act of Congress, by which we and all 
federal courts are bound. The judicial power of the 
United States conferred by Article I11 of the Constitution 
is upheld just as surely by withholding judicial relief 
where Congress has permissibly foreclosed it, as it is by 
granting such relief where authorized by the Constitution 
or by statute. 

The judgment of the Court of Appeals is 

Reversed. 

foreclose such a suit, since a decision to close the 
Commission's hearing, for example, would "'directly 
affect"' the rights of interested parties independent of any 
ultimate Presidential [***5 131 review. See ante, at 470; 
cf. FCC v. ITT World Communications, Inc., 466 US. 
463, 80 L. Ed. 2d 480, 104 S. Ct. 1936 (1 984). 

With the understanding that neither a challenge to 
ultra vires exercise of the President's statutory authority 
nor a timely procedural challenge is precluded, I join 
JUSTICE SOUTER's concurrence and Part I1 of the 
opinion of the Court. 

JUSTICE SOUTER, with whom JUSTICE 
BLACKMUN, JUSTICE STEVENS, and JUSTICE 
GINSBURG join, concurring in part and concurring in 

CONCURBY: BLACKMUN (In Part); SOUTER (In the judgment. 
Part) 

CONCUR: 

JUSTICE BLACKMUN, concurring in part and 
conciming in the judgment. 

I did not join the majority opinion in Franklin v. 
Massachusetts, 505 US. 788, 120 L. Ed. 2d 636, 112 S. 
Ct. 2 767 (1992). and would not extend that unfortunate 
holding to the facts of this case. I nevertheless agree that 
the Defense Base Closure and Realignment Act of 1990 
"preclud[es] judicial review of a base-closing decision," 
post, at 484, and accordingly join JUSTICE-SOUTER'S 
opinion. 

I write separately to underscore what I understand to 
be the limited reach of today's decision. The majority and 
concurring opinions conclude that the President acts 
within his unreviewable discretion in accepting or 
rejecting a recommended base-closing list, and that an 
aggrieved party may not enjoin closure of a duly selected 
base as a result of alleged error in the decisionmaking 
process. T h s  conclusion, however, does not foreclose 
judicial review of a claim, for example, that the President 
added a base to the Defense [*478] Base Closure and 
Realignment Commission's [** 17291 (Commission's) 
list in contravention of his statutory authority. Nor does 
either opinion suggest that judicial review would be 
unavailable for a timely claim seeking direct relief from 
a procedural violation, such as a suit claiming that a 
scheduled meeting of the Commission should be public, 
see 8 2903(d), note following 10 U.S.C. § 2687 (1988 
ed., Supp. IV), or that the Secretary of Defense should 
publish the proposed selection criteria and provide an 
opportunity for public comment, (j 3 2903(b) and (c). 
Such a suit could be timely brought and adjudicated 
without interfering with Congress' intent to preclude 
judicial "cherry picking" or frustrating the statute's 
expedited decisionmaking schedule. See post, at 481. I 
also do not understand the majority's Franklin analysis to 

r 

I join Part I1 of the Court's opinion because I think it 
is clear that the President acted wholly within the 
discretion afforded h m  by the Defense Base Closure and 
Realignment Act of 1990 (Act), and because respondents 
pleaded no constitutional claim against the President, 
indeed, no claim against the President at all. As the Court 
explains, the Act grants the President unfettered 
discretion to accept the Commission's base-closing report 
or to reject it, for a good reason, a bad reason, or no 
reason. See ante, at 476. 

[*479] It is not necessary to reach the question the 
Court answers in Part I, whether the Defense Base 
Closure and Realignment Com@sionls (Commission's) 
report is final agency action, because the text, structure, 
and purpose of the Act compel the conclusion that 
judicial review of the Commission's or the Secretary's 
compliance with it is precluded. There is, to be sure, a 
"strong presumption that Congress did not mean to 
prohibit all judicial review." Bowen v. Michigan 
Academy of Family Physicians, 476 U.S. 667, 672, 90 L. 
Ed. 2d 623, 106 S. Ct. 2133 (1986) (internal quotation 
marks and citation omitted). But although no one feature 
of the Act, taken alone, is enough to overcome that 
strong presumption, I believe that the combination 
present in this unusual legislative scheme suffices. 

In adopting the Act, Congress was intimately 
familiar with repeated, unsuccessful, efforts to close 
military bases in a rational and timely manner. See 
generally Defense Base Closure and Realignment 
Commission, Report to the President 1991. nl That 
history of frustration is reflected in the Act's text and 
intricate structure, which plainly express congressional 
intent that action on a base-closing package be quick and 
final, or no action be taken at all. 

n l  See also H. R. Conf. Rep. No. 101-923, p. 
705 (1990) (Earlier base closures had "taken a 
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considerable period of time and involved 
numerous opportunities for challenges in court"); 
id., at 707 (Act "would considerably enhance the 
ability of the Department of Defense . . . 
promptly [to] implement proposals for base 
closures and realignment"); H. R. Rep. No. 101- 
665, p. 384 (1990) ("Expedited procedures . . . 
are essential to make the base closure process 
work"). 

At the heart of the distinctive statutory regime, 
Congress placed a series of tight and rigid deadlines on 
administrative review and Presidential action, embodied 
in provisions for three biennial rounds of base closings, 
in 1991, 1993, and 1995 (the "base-closing years"), jj jj 
2903(b) and (c), note following 10 U.S.C. § 2687 (1988 
ed., Supp. IV), with unbending deadlines prescribed for 
each round. The Secretary is obliged to forward base- 
closing recommendations to the Commission, [*480] no 
later, respectively, than April 15, 1991, March 15, 1993, 
and March 15, 1995. [**I7301 jj 2903(c). The 
Comptroller General must submit a report to Congress 
[***514] and the Commission evaluating the Secretary's 
recommendations by April 15 of each base-closing year. 
jj 2903(d)(5). The Commission must then transmit a 
report to the President setting out its own 
recommendations by July 1 of each of those years. jj 
2903(d)(2). And in each such year, the President must, 
no later than July 15, either approve or disapprove the 
Commission's recommendations. jj 2903(e)(l). If the 
President disapproves the Commission's report, the 
Commission must send the President a revised list of 
recommended base closings, no later than August 15. jj 
2903(e)(3). In that event, the President will have until 
September 1 to approve the Commission's revised report; 
if the President fails to approve the report by that date, 
then no bases will be closed that year. 3 2903(e)(5). If, 
however, the President approves a Commission report 
within either of the times allowed, the report becomes 
effective unless Congress disapproves the President's 
decision by joint resolution (passed according to 
provisions for expedited and circumscribed internal 
procedures) within 45 days. jj jj 2904(b)(l)(A), 2908. n2 

Congress has declined to disapprove the President's base- 
closing decision, the Secretary of Defense "shall . . . 
close all military installations recommended for closure." 
4 2904(a). The Secretary is given just two years after the 
President's transmittal to Congress to begin the 
complicated process of closing the listed bases and must 
complete each base-closing round within six years of the 
President's transmittal. See (j jj 2904,2905. 

[*481] It is unlikely that Congress would have 
insisted on such a timetable for decision and 
implementation if the base-closing package would be 
subject to litigation during the periods allowed, in which 
case steps toward closing would either have to be 
delayed in deference to the litigation, or the litigation 
might be rendered moot by completion of the closing 
process. That unlikelihood is underscored by the 
provision for disbanding the Commission at the end of 
each base-closing decision round, and for terminating it 
automatically at the end of 1995, whether or not any 
bases have been selected to be closed. If Congress 
intended judicial review of individual base-closing 
decisions, it would be odd indeed to disband biennially, 
and at the end of three rounds to terminate, the only 
entity authorized to provide W h e r  review and 
recommendations. 

The point that judicial review was probably not 
intended emerges again upon considering the linchpin of 
this unusual statutory scheme, which is its all-or-nothing 
feature. The President and Congress must accept or reject 
the biennial base-closing recommendations as a single 
package. See jj 9 2903(e)(2), (e)(3), (e)(4) (as to the 
President); jj jj 2908(a)(2) and (d)(2) (as to Congress). 
Neither the President nor Congress may add a base to the 
list or "cherry pick" one from it. Thls mandate for 
prompt acceptance or rejection of the entire package of 
base closings can only represent a considered allocation 
of authority between the Executive and Legislative 
Branches to enable each to reach [***515] important, 
but politically difficult, objectives. Indeed, the wisdom 
and ultimate political acceptability of a decision to close 
any one base depends on the other closure decisions 
joined with it in a given package, and the decisions made 
in the second and third rounds just as surely depend (or 
will depend) on the particular content of the package or 
packages of closings that will have preceded them. If n2 To enable Congress to perform this judicial review could eliminate one base fiom a package, prompt review, the Act requires the Secretary, the 
the political resolution embodied in that package would 

Comptroller General, and the Commission to be destroyed; if such review could eliminate [*482] an provide Congress with information prior to the 
entire package, or leave its validity in doubt when a 

of Executive Branch review' See ' succeeding one had to be devised, the political resolution 
2903(a)(1), @)(2), (c)(l), and (d)(3). necessary to agree on the succeeding package would be 

rendered the more difficult, [**l73 11 if not impossible. 
The Act requires that a decision about a base-closing The very reasons that led Congress by this enactment to 

package, once made, be implemented promptly. once bind itshands from untying a package, once assembled, 
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go far to persuade me that Congress did not mean the 
courts to have any such power through judicial review. 

,w When combined with these strict timetables for 
decision, the temporary nature of the Commission, the 
requirement for prompt implementation, and the all-or- 
nothing base-closing requirement at the core of the Act, 
two secondary features of the legislation tend to 
reinforce my conclusion that judicial review was not 
intended. First, the Act provides nonjudicial 
opportunities to assess any procedural (or other) 
irregularities. The Commission and the Comptroller 
General review the Secretary's recommendations, see 9 9 
2903(d)(5), 2903(d)(3), and each can determine whether 
the Secretary has provided adequate information for 
reviewing the soundness of his recommendations. n3 
The President may, of course, also take procedural 
irregularities into account in deciding whether to seek 
new recommendations from the Commission, or in 
deciding not to approve the Commission's 
recommendations altogether. And, ultimately, Congress 
may decide during its 45-day review period whether 
procedural failings call the Presidentially approved 
recommendations so far into question as to justify their 
substantive rejection. n4 

n3 Petitioners represent, indeed, that as to the 
round in question, the Comptroller General 
reported to Congress on procedural irregularities 
(as well as substantive differences of opinion) 
and requested additional information from the 
Secretary (which was provided). See Reply Brief 
for Petitioners 16, n. 12. 

n4 In approving the base closings for 1991, 
Congress was apparently well aware of claims of 
procedural shortcomings, but nonetheless chose 
not to disapprove the list. See Department of 
Defense Appropriations Act, 1992, Pub. L. 102- 
172, 9 8131, 105 Stat. 1208. 

[*483] Second, the Act does make express 
provision for judicial review, but only of objections 
under the National Environmental Policy Act of 1969 
(NEPA), 83 Stat. 852, as amended, 42 U.S.C. § 4321 et 
seq., to implementation plans for a base closing, and only 
after the process of selecting a package of bases for 
closure is complete. Because NEPA review .during the 
base-closing decision process had stymied or delayed 
earlier efforts, n5 the Act, unlike prior legislation 
addressed to base closing, provides that NEPA has no 
application at all until after the President has submitted 
his decision to Congress and the process of selecting 
bases for closure has been completed. See 9 2905(c)(1). 
NEPA then applies only to claims arising out of actual 

disposal or relocation of base property, [***516] not to 
the prior decision to choose one base or another for 
closing. 9 2905(c)(2). The Act by its terms allows for 
"judicial review, with respect to any requirement of 
WEPA]" made applicable to the Act by $ 2905(c)(2), 
but requires the action to be initiated within 60 days of 
the Defense Department's act or omission as to the 
closing of a base. 6 2905(c)(3). This express provision 
for judicial review of certain NEPA claims within a 
narrow time frame supports the conclusion that the Act 
precludes judicial review of other matters, not simply 
because the Act fails to provide expressly for such 
review, but because Congress surely would have 
prescribed similar time limits to preserve its considered 
schedules if review of other claims had been intended. 

n5 See, e. g . ,  H. R. Conf. Rep. No. 100- 107 1, 
p. 23 (1988). 

In sum, the text, structure, and purpose of the Act 
clearly manifest congressional intent to confine the base- 
closing selection process w i t h  a narrow time frame 
before inevitable political opposition to an individual 
base closing could become overwhelming, to ensure that 
the decisions be implemented promptly, and to limit 
acceptance or rejection to a package of base closings as a 
whole, for the sake of political feasibility. While no one 
aspect of the Act, standing alone, [*484] would suffice 
to overcome the strong presumption in favor of judicial 
review, this structure (combined with the Act's provision 
for Executive and congressional review, and its 
requirement of time-constrained judicial review 
[**I7321 of implementation under NEPA) can be 
understood no other way than as precluding judicial 
review of a base-closing decision under the scheme that 
Congress, out of its doleful experience, chose to enact. I 
conclude accordingly that the Act forecloses such 
judicial review. 

I thus join in Part I1 of the opinion of the Court, and 
in its judgment. 
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The Availability of Judicial Review Regarding Military 
Base Closures and Realignments 

Summary 

The 2005 round of military base realignments and closures (BRAC) is now 
underway. The Defense Base Closure and Realignment Act of 1990 (Base Closure 
Act), as amended, establishes mandatory procedures to be followed throughout the 
BRAC process and identifies criteria to be used in formulating BRAC 
recommendations. However, judicial review is unlikely to be available to remedy 
alleged.failures to comply with the Base Closure Act's provisions. A synopsis of the 
relevant law regarding the availability of judicial review in this context is included 
below: 

The actions of the Secretary of Defense (Secretary) and the 
independent BRAC Commission (Commission) are not considered 
to be "final agency action," and thus cannot be judicially reviewed 
pursuant to the Administrative Procedure Act (APA). 
Even if a court determined that the actions of the Secretary and the 
Commission were "final agency action," the court would likely 
consider the case to fall under one of two APA exceptions to judicial 
review: (1) when statutes preclude judicial review or (2) when 
agency action is committed to agency discretion by law. 
The President's actions cannot be judicially reviewed under the 
APA, because the President is not an "agency" covered by the 
statute. 
A claim that the President exceeded his statutory authority under the 
Base Closure Act has been held to be judicially unreviewable, 
because the Base Closure Act gives the President broad discretion 
in approving or disapproving BRAC recommendations. 

Thus, courts would likely allow the BRAC process to proceed even if the 
Department of Defense, the Commission, or the President did not comply with the 
Base Closure Act's requirements. 

This report was prepared by Ryan J. Watson, Law Clerk, under the general 
supervision of Aaron M. Flynn, Legislative Attorney. It will be updated as case 
developments warrant. 
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The Availability of Judicial Review 
Regarding Military Base Closures 

and Realignments 

The Defense Base Closure and Realignment Act of 1990 (Base Closure Act), 
as amended, generally governs the military base realignment and closure (BRAC) 
process.' After three previous BRAC rounds, Congress authorized a fourth round for 
2005, which is now u n d e r ~ a y . ~  

The BRAC process involves a complex statutory scheme, under which 
numerous governmental entities play a role in recommending bases to be closed or 
realigned. A brief summary of the major steps in the process is illustrated in Figure 
1 on the following page. In addition to establishing the basic framework for the 
BRAC process, the Base Closure Act sets forth a variety of selection criteria and 
mandatoryprocedures, such as the requirements that certain information be disclosed 
and that certain meetings be made open to the public 

This report analyzes whether judicial review is available when plaintiffs allege 
that the Department of Defense (DOD), the independent BRAC Commission 
(Commission), or the President has either (1) failed to comply with procedural 
requirements of the Base Closure Act or (2) failed to properly apply specified 
selection criteria in making BRAC determinations. Congress could employ 
numerous strategies to attempt to "enforce" the Base Closure However, this 
report focuses on the effect a failure to comply would have if Members of Congress 
or other parties sued based on an alleged failure to comply with the Act's  provision^.^ 
In particular, the report synthesizes key federal court decisions that address three 

' This report was prepared by Ryan J. Watson, Law Clerk, under the general supervision of 
Aaron M. Flynn, Legislative Attorney. It will be updated as case developments warrant. 

Defense Base Closure & Realignment Act of 1990, P. L. 10 1-5 10; see also P. L. 107- 107. 
For ease of reference, all citations to the Base Closure Act refer to the relevant sections of 
the Base Closure Act as it appears in the note following 10 U.S.C. 5 2687 (Supp. 2003). 

P. L. 107-107, 5 3001, 115 Stat. 1012 (2001). 
4 For example, Congress could use its subpoena power to obtain undisclosed information or 
use the appropriations process to affect BRAC actions. 

This report does not analyze standing. In its most basic form, Article III standing requires 
a showing that plaintiffs suffered "injury in fact" that was caused by the challenged action, 
and that such injury would likely be redressed by a favorable judicial determination. See 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). Standing of Members of 
Congress to sue raises other questions as well. See Raines v. Byrd, 521 U.S. 81 1 (1997). 



CRS-2 

potential bases for judicial review of BRAC-related actions: the Administrative 
Procedure Act (APA), the Base Closure Act, and the U.S. Constitution. 

Figure 1: The BRAC Process6 

Department of Defense 
The Secretary of Defense 
(Secretary) must prepare a force 
structure plan and inventory of 
military installations worldwide. 
(§ 2912) 

The Secretary must prepare a list 
of recommended BRAC actions 
using specified criteria and 
submit the list to an independent 
BRAC Commission. ($5 2913- 
14) 

(Note: The Secretary has already 
completed these steps for the 2005 round. 
See Dep't of Defense Base Closure and 
Realignment Report, May 2005, available 
at [http://www.brac.gov].) 

President 
The President will review the 
Commission's recommendations 
and issue a report that either 
accepts the Commission's 
recommendations or rejects them 
in whole or in part. If the 
President initially rejects any of 
t h e  C o m m i s s i o n ' s  
r e c o m m e n d a t i o n s ,  t h e  
Commission must then submit a 
revised list of recommendations 
to the President for his review. 
($5  2903(e); 2914(e)) 

If the President approves all of 
t h e  C o m m i s s i o n ' s  
recommendations (upon his first 
or second review), he must submit 
the list to Congress by November 
7, 2005, or else the BRAC 
process terminates. ($9 2903(e); 
29 l4(e)) 

BRAC Commission 

The Commissionmust review the 
list submitted by the Secretary. 
After following statutorily- 
prescribed procedures, the 
Commission can alter the 
Secretary's recommendations if 
they deviate kom the force 
structure plan or established 
selection criteria. ($6 2903(d); 
29 14(d)) 

The Commission must submit its 
recommendations - along with a 
report explaining any alterations 
it made to the Secretary's list - 
to the President by September 8, 
2005. ($$ 2903(d); 2914(d)) 

Congress 
Congress may terminate the 
BRAC process by enacting a joint 
resolution of disapproval within 
45 days of when the President 
transmits the recommendations to 
Congress. ($5  2904(b); 2908) 

Department of Defense 
Implementation 

If Congress does not pass a joint 
resolution of disapproval, the 
Secretary will proceed to 
i m p l e m e n t  t h e  B R A C  
recommendations. (4 2904(a)) 

All citations in Figure 1 are to the Base Closure Act, unless otherwise noted. 



Administrative Procedure Act Claims 

The Administrative Procedure Act (APA) provides for judicial review of "final 
agency a~t ion,"~ unless either of two exceptions applies: (1) when a statute precludes 
judicial review or (2) when "agency action is committed to agency discretion by 
law."* 

Determining the Finality of Agency Action 

In Dalton v. Specter, Members of Congress and other plaintiffs sought to enjoin 
the Secretary of Defense (Secretary) from closing a military installation during a 
previous BRAC round because of alleged substantive and procedural violations of 
the Base Closure Act.9 Specifically, plaintiffs alleged that the Secretary's report and 
the Commission's report were subject to judicial review under the APA." 

In Dalton, the Supreme Court held that the issuances of the Secretary's report 
and the Commission's report were not judicially reviewable actions under the APA 
because they were not "final agency action[s] ."' ' The Court explained that " ' [tlhe 
core question' for determining finality [of agency action under the APA is] 'whether 
the agency has completed its decisionmaking process, and whether the result of that 
process is one that will directly affect the par tie^.""^ Because the Base Closure Act 
established a process under which the President takes the final action that affects 
military installations (see Figure 1 on the previous page), the actions of the Secretary 
and the Commission did not directly affect the parties.13 Thus, the Court held that 
they were unreviewable under the APA.I4 

The Dalton decision affirmed the analysis in Cohen v. Rice, in which the First 
Circuit stated that the President's statutory right to affect the BRAC process meant 
that previous steps of the BRAC process were not final.I5 As the Cohen court 
explained: 

Under the 1990 Act, the President is not required to submit the Commission's 
report to Congress. In addition, the 1990 Act gives the President the power to 
order the Commission to revise its report, and, in the final analysis, the President 

' 5 U.S.C. 704 (2000). 

1d. 5 701(a). 

Dalton v. Specter, 51 1 U.S. 462,464,466 (1994). 

lo Id. at 466; see also 5 U.S.C. 701 et seq. (2000). 

Dalton, 51 1 U.S. at 469. 

l 2  Id at 470 (quoting Franklin v. Massachusetts, 505 U.S. 788,796.97 (1992)). 

l 3  Id. at 469-70; accord Cohen v. Rice, 992 F.2d 376,381-82 (1st Cir. 1993). 

l4 Dalton, 5 1 1 U.S. at 470-71. 

See id. 



has the power to terminate a base closure cycle altogether via a second rejection 
of a Commission report.I6 

In addition, a subsequent Supreme Court decision described the BRAC reports as 
bbpurely advisory" and subject to the "absolute discretion" of the President, thus 
making them non-final agency action for APA purpo~es.'~ 

Importantly, the Dalton Court applied its analysis of finality under the APA to 
both substantive claims (applying improper selection criteria) and procedural claims 
(e.g., failing to make certain information public).18 Therefore, the lack of finality in 
BRAC actions taken by the Secretary or the Commission bars judicial review of such 
actions under the APA.I9 

Statutory Preclusion of Judicial Review 

Four Justices concurred in the Dalton Court's judgment that judicial review was 
not available under the APA, but argued in a separate concurring opinion that the 
Court should not have decided the issue of whether the agency actions were final.20 
The foundation for this argument is that under the APA, judicial review is not 
available if statutes preclude judicial re vie^.^' 

Justice Souter - writing for these four Justices - argued that "the text, 
structure, and purpose of the Act compel the conclusion that judicial review of the 
Commission's or the Secretary's compliance with it is precluded" (except for certain 
environmental objections to base closure implementation plans).22 Souter's opinion 
concluded that Congress intended for BRAC actions to be "quick and final, or [for] 
no action [to] be taken at all."23 

Souter cited a variety of evidence to support the contention that Congress 
generally intended to preclude judicial review under the Base Closure 

statutorily-mandated strict time deadlines for making and 
implementing BRAC decisions 
"the all-or-nothing base-closing requirement at the core of the Act" 
congressional frustration resulting from previous attempts to close 
military bases 

l6 Cohen, 992 F.2d at 381-82. 

l7 See Bennett v. Spear, 520 U.S. 154,178 (1997) (citing Dalton, 511 U.S. at 478). 

I* See Dalton, 51 1 U.S. at 466,468-71; accord Cohen, 992 F.2d at 381-82. 

l9  Dalton, 5 1 1 U.S. at 468-71. 

20 See id. at 478-84 (Souter, J., concurring in judgment). 

21 See 5 U.S.C. 5 701(a)(l). 

'* Id. at 479,483 (Souter, J., concurring in judgment). 

23 Id. at 479 (Souter, J., concurring in judgment). 

24 Id. at 479,482-83 (Souter, J., concurring in judgment). 



"nonjudicial opportunities to assess any procedural (or other) 
irregularities," (i.e., the opportunities for the Commission and the 
Comptroller General to review the Secretary's recommendations, the 
President's opportunity to consider procedural flaws, and Congress's 
opportunity to disapprove the recommendations) 
"the temporary nature of the Commission" 
the fact that the Act expressly provides for judicial review regarding 
objections to base closure implementation plans under the National 
Environmental Policy Act of 1969 (NEPA) that are brought "within 
a narrow time frame," but the Act does not explicitly provide for any 
other judicial review 

Importantly, whether the Supreme Court applies the rationale of the Dalton 
majority or Justice Souter's Dalton concurrence, the Court would likely decide not 
to review the BRAC actions of the Secretary or the Commission under the APA in 
the 2005 round. 

Agency Actions Committed to Agency Discretion by Law 

Under the APA, judicial review of agency action is not available if "agency 
action is committed to agency discretion by law."25 Even if the actions of the 
Secretary or the Commission were held to be final agency action (which would be 
unlikely, given the Dalton decision), courts might consider those agency actions to 
be committed to agency discretion by law - thus making them judicially 
~nreviewable.'~ Because there is a "strong presumption that Congress intends 
judicial review of administrative action," "clear and convincing evidence" of contrary 
congressional intent must exist in order for this exception to judicial review to 
apply.'" 

The issue of whether actions of the Secretary or the Commission under the Base 
Closure Act are committed to agency discretion by law has not been adjudicated by 
the Supreme Court. Instead, several Supreme Court cases have addressed this issue 
in non-BRAC contexts and one D.C. Circuit case addressed the applicability of the 
exception to the Base Closure Act. These cases are analyzed in the following 
paragraphs. 

In Heckler v. Chaney, the Supreme Court explained that the exception for 
agency action being committed to agency discretion applies if "a court would have 
no meaninghl standard against which to judge the agency's exercise of discretion."'* 
The Court continued, saying that "if no judicially manageable standards are 

" 5 U.S.C. § 701(a)(2). 

26 See Nat'l Fed'n of Fed. Employees v. United States, 905 F.2d 400, 405-06 (D.C. Cir. 
1990). 

'7 Franklin, 505 U.S. at 816 (Stevens, J., concurring in judgment) (internal citations and 
quotation marks omitted); see also 5 U.S.C. 5 701(a)(2). 

28 Heckler v. Chaney, 470 U.S. 82 1,830 (1985). 



available for judging how and when an agency should exercise its discretion, then it 
is impossible to evaluate agency action for 'abuse of discretion,' [as provided for in 
5 U.S.C. 3 706].7729 

In National Federation, the D.C. Circuit found that the criteria DOD and the 
Commission use for making BRAC determinations do not provide judicially 
manageable standards, as required by the Heckler test.30 The D.C. Circuit articulated 
the rationale for its finding: 

[Tlhe subject matter of those criteria is not 'judicially manageable' . . . . 
[because] judicial review of the decisions of the Secretary and the Commission 
would necessarily involve second-guessing the Secretary's assessment of the 
nation's military force structure and the military value of the bases within that 
structure. We think the federal judiciary is ill-equipped to conduct reviews ofthe 
nation's military policy.31 

Based on this finding, the National Federation court held that application of the 
selection criteria to military installations during the BRAC process is agency action 
committed to agency discretion by law, thus making it judicially unreviewable under 
the APA.32 

More recently, the Supreme Court observed that this exception has generally 
applied in three categories of cases: 

(1) cases involving national security; 
(2) cases where plaintiffs sought judicial review of an agency's refusal to pursue 
enforcement actions; and 
(3) cases where plaintiffs sought review of "an agency's refbsal to grant 
reconsideration of an action because of material error."33 

Although the Base Closure Act may not fit squarely within any of those three 
categories, the Supreme Court might adopt the D.C. Circuit's construction of the 
exception from National Federation were it to construe the exception in the context 
of BRAC. 

29 Id. (emphasis added). The Supreme Court has also stated that the exception in 5 U.S.C. 
8 701(a)(2) applies when there is no law available for the court to apply. See Webster v. 
Doe, 486 U.S. 592, 599 (1988). However, in the BRAC context, the Base Closure Act 
provides the relevant law. Thus, the critical question is whether that law contains a 
"meaningful standard," as required by Heckler. See Heckler, 470 U.S. at 830. 

30 Nat'l Fed'n, 905 F.2d at 405; see Heckler, 470 U.S. at 830. The criteria used during the 
BRAC round at issue in National Federation were substantially similar to those being used 
in the 2005 BRAC round. Compare Base Closure Act 2913 with Nat'I Fed'n, 905 F.2d 
at 402. 

31 Nat '1 Fed'n, 905 F.2d at 405-06. 

32 Id. 

33 See Lincoln v. Vigil, 508 U.S. 182, 191-92 (1993). 



Review of Presidential Action Under the APA 

In Dalton, the Supreme Court held that the President's approval of the 
Secretary's BRAC recommendations was not judicially reviewable under the APA, 
because the President is not an agency.34 Although the APA's definition of an 
"agency" does not explicitly include or exclude the P re~ iden t ,~~  the Court had 
previously held that the President is not subject to the APA, due to separation of 
powers  principle^.^^ 

Base Closure Act Claims 

The Dalton Court distinguished between two types of potential claims: (1) 
claims that the President exceeded his statutory authority and (2) claims challenging 
the constitutionality of the President's  action^.^' The Court stated that not every case 
of ultra vires conduct by an executive official was @so facto unc~nstitutional.~~ 

In Dalton, the lower court had held that the President would be acting in excess 
of his statutory authority under the Base Closure Act if the Secretary or the 
Commission had failed to comply with statutorily-required procedures during 
previous stages of the BRAC process.39 On appeal, the Supreme Court characterized 
this claim as a statutory claim - not as a constitutional claim.40 

The Court assumed arguendo that some statutory claims against the President 
could be judicially reviewable apart from the !IPA.~'  However, it stated that 
statutory claims are not judicially reviewable apart from the APA "when the statute 
in question commits the decision to the discretion of the Pre~ident."~~ According to 

34 Dalton, 51 1 U.S. at 470; accord Franklin, 505 U.S. at 801. 

35 See 5 U.S.C. 5 701(b)(l) (emphasis added): "'[A]gency means each authority of the 
Government of the United States, whether or not it is within or subject to review by another 
agency, but does not include - (A) the Congress; (B) the courts of the United States; (c) 
the governments of the territories or possessions of the United States; (D) the government 
of the District of Columbia; (E) agencies composed of representatives of the parties or of 
representatives of organizations ofthe parties to the disputes determined by them; (F) courts 
martial and military commissions; (G) military authority exercised in the field in time of war 
or in occupied territory; or (H) functions conferred by [certain statutes]." 

36 See Franklin, 505 U.S. at 800-01. 

37 Dalton, 51 1 U.S. at 472-75. 

38 Id. at 472-74. 

39 Dalton, 5 1 1 U.S. at 466,474. 

40 Id. at 474-75. See the following section of this report for an analysis of potential 
constitutional claims. 

4' Id. at 474. 

42 Id. 



the Court, the Base Closure Act did not limit the President's discretion in any way.43 
Thus, the President's authority to approve the BRAC recommendations was "not 
contingent on the Secretary's and Commission's fulfillment of all the procedural 
requirements imposed upon them by the [Base Closure] A C ~ . " ~ ~  Therefore, the issue 
ofhow the President chose to exercise his discretion under the Base Closure Act was 
held to be judicially ~nreviewable.~~ 

Justice Blackmun, concurring in part and concurring in the judgment, attempted 
to narrowly define the scope of the Dalton decision.46 He considered the decision to 
be one that would allow judicial review of a claim (1) if the President acted in 
contravention of his statutory authority (e.g., adding a base to the Commission's 
BRAC recommendations list) or (2) if a plaintiff brought "a timely claim seeking 
direct relief from a procedural violation" (e.g., a claim that a Commission meeting 
should be public or that the Secretary should publish proposed selection criteria and 
allow for public comment).47 

However, Justice Blaclunun's argument that plaintiffs could seek relief from a 
procedural violation of the Base Closure Act appears to directly conflict with Chief 
Justice Rehnquist's opinion on behalf of the Dalton majority, which stated: 

The President's authority to act is not contingent on the Secretary's and 
Commission's fulfillment of all the procedural requirements imposed upon them 
by the [Base Closure] Act. Nothing in 5 2903(e) requires the President to 
determine whether the Secretary or Commission committed any procedural 
violations in making their recommendations, nor does 5 2903(e) prohibit the 
President from approving recommendations that are procedurally flawed.48 

Constitutional Claims 

As mentioned in the preceding section of this report, the Dalton Court explained 
that claims that the President acted in excess of his statutory authority differ from 
claims that the President unconstitutionally acted in the absence of statutory 
authority.49 Specifically, the Court distinguished the issues in Dalton from those in 
Youngstown Sheet & Tube Co. v. Sawyer, a landmark case on presidential powers.50 
The Court said that Youngstown "involved the conceded absence of any statutory 

43 Id at 476-77; see Base Closure Act $2903(e). 

44 Dalton, 51 1 US. at 476. 

45 Id. 

46 Id. at 477-78 (Blackmun, J., concurring in judgment). 

47 Id. (Blackmun, J., concurring in judgment). 

48 Id. at 476-77. 

49 Id. at 472-75. 

Id. at 473; see Youngstown Sheet & Tube Co. v. Sawyer, 343 U .  S. 579 (1 952). 



authority, not a claim that the President acted in excess of such a~thority."~' Because 
the Base Closure Act provides statutory authority to the President, the Dalton Court 
did not find it necessary to examine the constitutional powers of the President (e.g., 
the President's powers as Commander-in-Chief). 

A litigant could also challenge the constitutionality of the Base Closure Act 
itself. For example, in National Federation, plaintiffs unsuccessfully argued that the 
1988 Base Closure Act violated the non-delegation doctrine and the separation of 
powers doctrine.52 However, the Base Closure Act has not yet been held 
unconstitutional by any federal appellate courts. 

" Id. (citing Youngstown, 343 U.S. 579). Indeed, Justice Jackson's Youngstown concurrence 
also attempted to articulate several categories of presidential action: "1. When the President 
acts pursuant to an express or implied authorization of Congress, his authority is at its 
maximum . . . . 2. When the President acts in absence of either a congressional grant or 
denial of authority . . . . [and] 3. When the President takes measures incompatible with the 
express or implied will of Congress, his power is at its lowest ebb, for then he can rely only 
upon his own constitutional powers minus any constitutional powers of Congress over the 
matter." Youngstown, 343 U.S. at 637-38 (Jackson, J., concurring). Using Justice Jackson's 
framework, the Dalton case would fall within the first category, because the Base Closure 
Act granted the President discretion in approving or disapproving the BRAC 
recommendations. See Dalton, 5 11 U.S. at 472-75. 

'' Nut '1 Fed'n, 905 F.2d at 404-05. 
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COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED 

I .  Whether the President has authority under the 
Defense Base Closure and Realignment Act of 1990 (the 

"Act") to order closure of domestic bases absent a valid list of 

closures submitted by the Base Closure Commission? 

(Answered in the negative by the court of appeals). 

2. Whether the President's "accept all-or-nothing" lim- 

ited involvement under the Act immunizes from judicial 
review base closure conclusions that were the product of a 

flawed and unfair administrative process? (Answered in the 
negative by the court of appeals). 

3.  Whether the strong presumption that acts of Con- 

gress are subject to judicial review applies where: (a) the 
express "purpose" of the Act is to provide a "fair process" for 

base c1osur:s; (b) there is no statutory language denying 
review; (c) the base closure process was flawed; and (d) 

construction of  the Act to preclude judicial re-;iew would 

render i t  a complete nullity? (Answered i n  the affirma:i\.e by 
the court of appeals). 

4. Whether federal courts have jurisdiction to review 

deliberate violations of the "fair process" expressly declared 
to be the "purpose" of the Act when there is no other way to 

ensure compliance with mandatory statutory safeguards? 
(Answered i n  t h e  affirmative by  t h e  cour t  of appeals). 

5 .  Whether there is "final" agency action within the 

meaning of Franklin v. Massachuserts, 112 S .  Ct. 2767 
(1 992), after: (a) the Base Closure Commission has submitted 

its all-or-nothing list to the President, who, within 15 days, 
accepts  i t  in i ts  ent i re ty  - a s  he must if there are  



COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED - Continued 

to be a n y  base closings for  the year; (b) the House - after the 
tnnxintum of two hours' debate - fails to pass a resolution o f  
disapproval within 45 days;  and (c) the Secretary of Defense 
begins to  close and realign military bases? (Answered in the 
affirmative by the  court  o f  appeals). 
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COUNTERSTATEMENT OF THE CASE 

As Judge  Stapleton of the Third Circuit observed at oral 
argument, t h e  issues in this case go  to the very core of  the w Republic. Pet i t ioners '  argument that there is no judicial 
review of their deliberate refusal to follow mandatory pro- 
cedural safeguards of the Base Closure Act would permit the 
President unilaterally to nullify the will of Congress.' 

Petitioners' egregious violations of the Act in rigging the 
decision to  close the Philadelphia Naval Shipyard (the "Ship- 
yard") constituted nothing less than outright fraud. By pre- 
venting the most  knowledgeable Navy officers from testifying 
before the  Base  Closure commission (the "Commission"), 
concealing critical Navy documents opposing closure of the 
Shipyard, holding closed meetings instead of public hearings* 

The Defense Base Closure and Realignment Act of 1990 ("Base 
Closure Act" or the "Act"). Pub. L. No. 101-510, 104 S t a ~  1808, 10 U.S.C. 
5 2687 note (Supp. IV 1992) [reproduced at Pet App. 98a-128a1, expressly 
states that its "purpose . . . is to provide a fair process. . . . " 5 2901 
(emphasis added). On December 10, 1993, the Court of Appeals for the 
Second Circuit concurred with the Third Circuit's decision herein, holding 
justiciable allegations that the government "circumvented the base clcrsure 
process by undertaking a [base] realignment. . . without submitting to the 
procedures specified" in the Act County of Seneca v. Ckney, -- F.?d 
-, 1993 'bl 504463, at pp. 1-2 & nn.2-3 (2d Cil., Dec. 10, 19?3). 

(r Specifically, as alleged by Respondents, on December 19,1990 and 
again on March 15, 1991, Admiral Heckman wrote memoranda to the 
Chief of Naval Operations, Admiral Kelso. urging the Navy not to close the 
Philadelphia Shipyard. Although Heckman was responsible for oversight 
of all Naval shipyards, the Navy refused to allow him to become a part of 
the base closure process. After his retirement from the Navy on May I, 
199 1, Admiral Heckman was instructed by the Assistant Secretary of the 
Navy that he was not to testify before the Base Closure Commission at the 
public hearings on the Philadelphia Shipyard. In addition, a March 1991 
memorandum from Admiral Claman, Commander Naval Sea Systems 
Command. to Admiral Kelso recognized that closure of the Philadelphia 
Shipyard's large drydocks would create a shortfall for theNavy in the event 
of an emergency. Despite repeated requests by interested members of 
Congress for all relevant information, the Navy deliberately withheld and 



and cynically predetermining the fate of the Shipyard3 by 
compiling a "stealth list" of closures before the statutory 
process even began, Petitioners decimated the procedural 
heart of the Act and the express intent of Congress to provide 
a "fair p r o ~ e s s . " ~  [Amended Complaint, '8220, at App. 54-55]. 
Petitioners' argument that their illegal acts  cannot be 
reviewed by a court - at any level, in any jurisdiction or under 
any circumstances - would eviscerate the vitality of Marbury 
v. Madison, 5 U S .  ( 1  Cranch) 137 ( 1  803), and two hundred 
years of subsequent constitutional jurisprudence. 

Respondents do  nor challenge the substantive merits of 
the decision to close the Shipyard; they seek only to invoke 
the historic role of the federal judiciary to "check and bal- 
ance" a runaway bureaucracy which boldly has disregarded 
express Congressional mandates critical to a "fair process." 
To expose the Navy's fraud has required the unprecedented 
and herculean bipartisan efforts of several members of Con- 
gress and the pro bono contribution of a major Philadelphia 
law firm, together with the extraordinary efforts of the Ship- 
yard workers, their unions, the Governors of Pennsylvania, 
New Jersey and Delaware and the City of Philadelphie and its 
Mayor. 

Having never anticipated that their fraud would be  
exposed, Petitioners now resDrt ro the extreme argunient that 

fraudulently concealed the Claman and Heckman memoranda from the 
General Accounting Office ("GAO), the Commission. Congress and the 
public until after the close of the public hearings. [Amended Complaint, 
'g'j96-100, 129, 132-1 33, 170, at App. 29-30, 34-35, 431. 

3 See Amended Complaint, 1185, at App. 45. 

Obviously stung by the widespread publicity of the Navy's alleged 
misconduct in  the U.S.S. Iowa disaster and the "Tailhook" debacle, Peti- 
tioners lamely argue that the violations here were merely "routine" and 
"garden variety." [Petitioners' Brief (hereinafter "Brief') at 14, 341. How- 
ever, deliberate violations which go to the very heart of a statute designed 
to ensure "fair process" in  the closure of domestic military bases - deci- 
sions that affect the "livelihood and security of millions of Americans" - 
are hardly "routine" or "garden variety." 56 Fed. Reg. 6374 (Feb. 15, 
1991). 



even the most brazen and deliberate violations of the Act are 
beyond judicial scrutiny.5 Not once in their 48-page brief do  
they even attempt to explain how this over-zealous interpreta- 
tion of the Act can be reconciled with its Congressionally . 

declared purpose: "to provide a fair process." Such an inter- 
pretation not only cynically ignores the preeminent role of the 
federal courts as the protector of constitutional rights, but 
would effectively repeal the Act, the guiding purpose of 
which is to restore procedural integrity to the base closure 
process. 

/ 

A. Statutory Background 

The Act's express purpose is to ensure a "fair process" 
aud thus eliminate the political machinations and secret delib- 
erations that had pervaded base closure decisions under prior 
statutes.6 The Act vests an independent commission, whose 
members must be confirmed by the Senate, with the authority 
to formulate an all or nothing package of bases to be closed - 
thus depriving both the executive branch and Congress of the 
discretion to close bases unilaterally. The magnitude of the 
powers delegated to the Commission makes it critical that the 
mandatory procedures for evaluating bases and formulating 
the base closure package are rigorously enforced. Without 
judicial review, all of the carefully crafted procedural safe- - guards would be rendered meaningless rhetoric. 

5 In this case, the District Court dismissed the Amended Complaint 
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. Accord- 
ingly, this Court must accept all of its well-pleaded factual averments of a 
flawed base closure process as true and view them in the light most 
favorable to Respondents. Fed. R. Civ. P. 12(b)(6); Papasan v. Allain, 478 
U.S.  265,  283 (1986). 

6 There is much historical evidence suggesting that the executive 
branch has used base closings as a potent weapon to punish its political 
"enemies." See Hanlon, Military Base Closings: A Study of Government by 
Commission, 62 U .  Colo. L. Rev. 331 at n.13 (1991) (Nixon administration 
closed military bases in Massachusetts shortly after it was the only state to 
support McGovern in the 1972 presidential elections). 



1.  Congress first regulated the base closure process in 
1966 by requiring the Department of Defense to provide it 
with 30 days' notice of any base closing. Pub. L. No. 89-188, 
5 61 I, 79 Stat. 793, 818 (1965). As conceded by Petitioners: 

During the 1960s and 1970s. successive Adminis- 
trations sought to reduce military expenditures by 
closing or realigning unnecessary domestic bases. 
Because of the resulting economic dislocations i n  
areas where bases were closed or realigned, the 
process encountered opposition from Members of 
Congress representing those areas. In addition, 
opposition to base closures was fueled in part by the 
perception that the Executive's selection of bases 
was influenced by improper political consider- 
ations. . . . To address those concerns, Congress in 
1977 enacted procedural restrictions on the Execu- 
tive? authority to close or realign the size of mili- 
tary bases. 

[Brief at 2 (citations omitted) (emphasis added)]. 
2. Under the 1977 legislation, the Secretary of Defense 

was prohibited from closing a military base unless he had (1) 
~ot i f ied the Armed Services Committees of both the House 
and Senate, (2) submitted an evaluation to Congress of the 
likely impact of the closure and (3)  affcrded Congress 60 
days to reject the ciosure. See 10 U.S.C. 5 2687(b) (Supp. IV 
1980). 

3. Intending to relinquish political responsibility for 
these sensitive base closure decisions, Congress and the Pres- 
ident created an independent base closure commission under 
the 1988 Defense Base Closure and Realignment Act, Pub. L. 
No. 100-526. Congressional critics, however, charged that the 
1988 commission's final closure decisions were made in 
secret, o n  the basis of flawed data, and that the GAO had no 
opportunity to review and verify the data. 

4. On January 29, 1990, the Department of Defense 
unilaterally proposed to close the Shipyard and 35 other 
military installations in the United States. Because the 
Department's list of targeted bases "raised suspicions about 
the integrity of the base closure process," and to remedy the 



lack of fair process inherent in the 1988 legislation, Congress 
enacted the 1990 Base Closure Act. H.R. Conf. Rep. No. 923, w 101st Cong.. 2d Sess. 705 (1990).  reprinted in 1990 
U.S.C.C.A.N. 2931, 3110, 3257. 

B, The Defense Base Closure And Realignment Act 
Of 1990 

Petitioners torally ignore the indisputable fact that the 
express "purpose" of the Act is "to provide a fair process that 
will result in the timely closure and realignment of military 
installations." 10 U.S.C. 5 2901(b) (emphasis ~ u p p l i e d ) . ~  To 
ensure fairness, the Act creates an independent Base Closure 
Commission to prepare a package of base closures which 
must be accepted o r  rejected in toto by the President and the 
Congress.8 The Commission is not a perfunctory agency. Its 
members are endowed with the only authority to determine 
particular bases for  closure. Q 2903(d)(2)(b).9 However, in 
exchange for this autonomy in determining bases for closure, 
Congress mandated a number of non-discretionary procedural 
safeguards - agreed to by the President when he signed the 
Act into law - for the Commission's deliberations and conclu- 
sions that were absent from predecessor base closure statutes. 
As Petitioners concede: 

wlv' The Secretary of Defense must prepare and pub- 
lish, subject to congressional disapproval, a six 

Nor one word of Petitioners' Brief reflccts any recognition of the 
express purpose of the Act. Astonishingly, it is simply ignored. 

8 A provision of the Act not invoked i n  this case permits thc 
President t o  send t h e  list back t o  the Commission once. The Commission 
may or may not then revise the list, but, in any event, when resubmitted to 
the President, it must be accepted or rejected in toro. $2903(e). If rejected, 
there will be no base closings for that year. 5 2903. 

9 The Commission's members are appointed by the President only 
after consultation with Congress and confirmation by the Senate. 
p 2902(c). 



year "force structure" plan assessing potential 
national security threats and the military force 
structure necessary to meet such threats. 
5 2903(a)(I)-(2), [ ~ r i e f  at 51; 

The Secretary must prepare and publish, subject 
to congressional disapproval, specific criteria for 
use in identifying military installations to be 
closed or realigned. Among the eight closure 
criteria promulgated by the Secretary is the 
"economic impact on communities" of a closure 
or realignment. 56  Fed. Reg. 6374 (Feb. 15, 
1991), [Brief at 51; 

The Secretary's closure recommendations must 
be based upon the published force structure plan, 
the published base closure criteria and the rele- 
vant "data base." 3 2903(c), [Brief at 51; 

The Secretary must transmit to both the Com- 
mission and the Comptroller General "all infor- 
mation used by the Department in making its 
recommendations to the Commission for clo- 
sures and realignments," so that the GAO can 
assist ihe Camrn~ssioa in its delitererians. 
$ 2903(c)(4), [Brief at 39 & 11-26]; 

The Commission must conduct public hearings 
on the Secretary's recommendations and must 
open all its deliberations to the public, except 
where classified information is discussed. 
Q 2902(e)(2)(A), [Brief at 5-61. 

The President has a mere 15 days to accept or reject the 
list submitted by the Commission in its entirety. I f  approved, 
the unchangeable list next goes to Congress, which is given a 
maximum of only 45 days to disapprove the package as a 
whoIe and but 2 hours to debate the matter. 5 2908(d)(2). 

It is unthinkable that Congress - having gone to such 
great lengths to create an act for the very "purpose" of 



ensuring a "fair process" - intended to strip the federal 
judiciary of its historic role to check the bureaucracy's home- - work. The facts of the case now before this Coun - where a 
fraudulent process will survive unchecked if Petitioners have 
their way - powerfully illustrate that such a construction of 
t h e  Act would render it a complete nullity. 

C. The Proceedings Below 

1. On April 15, 1991, Secretary of Defense Richard 
Cheney submitted an extensive list of military installations to 
be closed or realigned to the 1991 Base Closure Commission. 
The Shipyard was one of the installations targeted for closure. 
The decision to close the Shipyard was the product of an 
admittedly flawed and unfair process. Contrary to the Act's 
express mandates, the Secretary, inter alia, concealed key 
Navy documents recommending that the Shipyard remain 
open, prevented the most knowledgeable commanding Naval 
officer from testifying before the Commission and failed to 
provide the GAO and the Commission with adequate docu- 
mentation to support his recommend2tion f o ~  closure. In fact, 
the decision to close the Shipyard had been predetermined 
without any procedural safeguards and recorded on a "stealth 
list" formulated in secret before the 1990 Act was even 

u passed.10 See note 2, supra. 

The GAO concluded that, because of lack of documenta- 
tion. it could not perform its statutory duty to review the 
Navy's decision." In an illegal attempt to "try to resolve 
missing gaps in the information provided," the Commission 
held closed meetings with the Navy after the public hearings 

' 0  The Act expressly forbids the Secretary of Defense from consider- 
ing any military installation on the basis of prior Department of Defense 
base closure considerations or recommendations. 5 2903(c)(3). 

11 Indeed, the GAO Report concluded that the Navy's recommenda- 
tions and process were entirely inadequate in  violation of numerous provi- 
sions of the Act. [Amended Complaint. I'pl39, 142-146, 15 1-152, at App. 
36-39]. 



were completed during which it received documentation nec- 
essary to rationalize its predetermined conclusions. [Amended 
Complaint, ¶[a159-164, at App. 40-411. On June 23, 1991, 
upon completion of  its badly flawed process, the Commission 
submitted to the President an "indivisible package" of base 
closures tha t  included the Shipyard. 

3 .  Respondents filed their Complaint on July 9, 1991, 
and an Amended Complaint on July 19, 1991, seeking to 
enjoin the Secretary from closing the Shipyard because a 
fundamentally flawed process had tainted the results. Respon- 
dents alleged - and those allegations must be deemed true for 
purposes of this appeal, see note 5 supra - that the Secretary 
and the Commission had deliberately failed to comply with 
non-discretionary procedural mandates of the Act. On July 
15, I99 1, the President nevertheless approved the Commis- 
sion's entire package of closures, and on July 30, 1991 (less 
than I5 days later), the House of Representatives, after only 2 
hours of debate, rejected a resolution disapproving the Com- 
mission's recommendations. On August 30, 1991, the Secre- 
tary began closing targeted military installations. 

4. On November 1, 1991, following expedited discov- 
ery ~ n d  a hearing cn Respondents' motion for preliminary 
injunctive relief, the Gis:ric? Court :rron:ously dismissed thc; 
Amended Complaint on the ground that the legislative history 
of the Act reflected a congressional intent to abrogate all 
judicial review. Specrer v. G a r r e t t ,  777  F. Supp. 1226, 
1227-28 (E.D. Pa. 1991).'2 

5 .  On April 17, 1992, the Court of Appeals reversed, 
holding that there was "no clear evidence of congressional 
intent to preclude all judicial review." Specter v. Garret t ,  971 
F.2d 936, 949 (3d Cir. 1992). T h e  court concluded that t h e  
judicial branch has the power and duty to review violations of 

- - - - -  

' 2  Alternatively, the District Court found Respondents' claims non- 
justiciable under the "political question" doctrine. Specter v. Garren, 777 F. 
Supp. at 1227-28. That ruling, however, was reversed by the Third Circuit 
and as Petitioners' "Statement of Questions Presented" makes clear, is not 
an issue before this Court. [Brief at I]. 



the Act's mandatory non-discretionary procedures. 971 E2d 
at 936. 

6 .  On November 9, 1992, this Court granted ccrriornri 
and remanded the case to the Third Circuit for consideration 
of Franklin v. Massachusetts, 112 S .  Ct. 2767 (1992). On 
remand, the Third Circuit found no reason to change its prior 
holdings.13 

7 .  On August 28, 1993, Petitioners again sought cer- 
tiorari,  which was granted on October 18, 1993. For the 
following reasons, it is respectfully submitted that the deci- 
sions of the Court of Appeals for the Third Circuit should be 
affirmed. 

SUMMARY OF THE ARGUMENT 

Confronting "suspicions about the integrity of the base 
closure selection process," H.R. Conf. Rep. No. 923, lOlst 
Cong., 2d Sess. 705 (1990), Congress adopted the 1990 Base 
Closure Act as the "exclusive means for the closure of domes- 
tic bases." Specter v. Garrett, 971 F.2d at 947 (quoting 
(j 2904(a)). Ths Act's exprzss "purpose" is to ensure a fai i  
process in the closure of domestic military bases. Petitioners 
argue that even a fundamentally flawed proczss is immune 
from judicial review. This strained interpretction ignores two 
centuries of precedent holding that, to protect our democracy. 
congressional limitations on delegated authority will be 
enforced by an independent federal judiciary. Nothing in 

'Vetitioners suggest that the Third Circuil, or! remand, based its 
conclusion of judicial review on constitutional grounds not raised by rhe 
parties. However, Respondents did argue the principle that drives the 
conslitutional issue here: the executive branch is not above the law. Even if 
Petitioners were correct, however, it is a fundamental principle that an 
appellate court may affirm a decision on any ground supported by the 
record, even on a ground rejected by a lower court. See Dandridge K 

Wlliam, 397 U.S. 47 1, 475 n.6 (1970) (prevailing party may "assert in  a 
reviewing court any ground in support of his judgment, whether or not that 
ground was relied upon or even considered" below) (citing United States V. 

Armerican Ry. Express Co.. 265 U.S. 425, 435 (1  924)). 



Franklin abrogates this historic role of the federal judiciary. 
Petitioners seek to obscure the core issues in this case by - 
presenting hypertechnical, abstruse arguments which, if 
accepted, would eviscerate the meaning and purpose of the 
Act and create a most dangerous precedent. 

I.A. The Third Circuit's opinions are consistent with 
Franklin.  The Third Circuit concluded, as did Frnnklirl, that 
the President's conduct is subject to judicial review to assure 
that neither he nor any of his subordinates have exceeded 
powers under applicable statutes or the Constitution. 

B. Franklin does not alter the federal judiciary's his- 
toric role of ensuring that presidential conduct does not 
exceed statutory or constitutional authority. In fact, Frankl in  
(the latest in a line of decisions stretching back nearly 200 
years) confirms that presidential action may be reviewed even 
i f  review is not permitted under the Administrative Procedure 
Act ("APA"). Consistent with Frankl in ,  the Third Circuit's 
initial opinion held that presidential conduct is subject to 
judicial review, independently of the APA, where it exceeds 
the scope of statutory or constitutional authority. On remand, 
the Third Circuit confirmed, holding that the President's 
approval of a procedurally flawed closure package exceeded 
his authority and thus raised a judicially reviewable separa- 
Gun ~f i)gT.vcrs issue. Rlfhough Petitioners arzbe that the 
Third Circuit erred i n  relying on Youngstown Sheer & Tube  
C o .  v. Sawyer ,  343 U .S .  579 (1952). this Court in Franklin 
itself cited Youngstown for the proposition that non-APA 
review of presidential acts is permissible where the President 
has exceeded his authority. 

C. The unique facts which led this Court i n  Franklin to 
hold that the agency action was not final do nor apply to the 
independent Base Closure Commission's report to the Presi- 
dent, which must be accepted or rejected in its entirety within 
15 days of receipt. In contrast to Franklin,  where the Presi- 
dent had complete discretion to reject or ignore the recom- 
mendations of the Secretary of Commerce and substitute his 
own data, the President canno t  unilaterally amend or modify 
the base closure package, n o r  is he authorized to add or 
eliminate individual bases to the closure list. Indeed, the 



President has neither the time nor the means to verify that the 
base closure package has been lawfully prepared pursuant to 

w the "fair process" mandated by Congress. 

Instead, the President must rely on the Commission's 
process in preparing the list. As the Third Circuit emphasized: 

Congress did not simply delegate this kind of deci- 
sion to the President and leave to his judgment what 
advice and data he would solicit. Rather, it estab- 
lished a specific procedure that would ensure bal- 
anced and informed advice to be considered by the 
President and by Congress before the executive and 
legislative judgments were made. 

971 F.2d at 947-(emphasis added). The Commission's actions 
are thus "final" for purposes of judicial review. 

11. The Third Circuit correctly held that there was not 
sufficie~zr evidence to rebut the strong presumption that Con- 
gress itztended judicial review of violarions of the Act's pro- 
cedural mandates. While conceding that there is a strong 
presumption in favor of judicial review and that the Act does 
not expressly prohibit such review, Petitioners nonetheless 
suggest that the Act's structure, purpose and legislative his- 
tory reflect "clear and convincing" evidence of a congres- 
sional intent to deny all judicial review, even review af 
constitutional and statutory violatians. Hawever, Petitiofiera' 

w construction would render the Act a nullity since its mandate 
of a "fair process" could be flouted, as it deliberately was 
here. by the executive branch and its bureaucracy at will. If 
Congress had intended that result, i t  simply could have per- 
mitted the executive branch to close bases for any reason at 
all. 

A. Petitioners argue that the base closure process under 
the Act is immune from judicial review because i t  implicates 
matters of "national security" or "sensitive questions of mili- 
tary policy." However, base closures that deal with matters of 
national security are expressly exempt from the Act. 10 U.S.C. 
5 2909(c)(2). 

B. Petitioners' Brief totally ignores the Act's express 
"purpose," i.e., to ensure a "fair process," and inexplicably 



fails to contain even a single reference to this essential con- 
sideration. Their analysis, by definition, is thus as fatally 
flawed as the process i t  seeks to defend.14 

C. Petitioners point to one ambiguous excerpt i n  the 
Act's Conference Report to support their position on judicial 
review. Their strained contention fails i n  light of the structure 
of the Act, its purpose and its legislative history, all of which 
unmistakably cry out for the federal courts to exercise their 
historic powers of review. 

D. The text of the Act itself confirms the avaifabiliry of 
judicial review. The Act's express limitation of review under 
the National Environmental Policy Act ("NEPA") demon- -. 
strates that Congress knew how to limit judicial involvement 
when it so intended. That it chose to do so only with respect 
to NEPA, not with respect to review of procedural violations 
of the Act, is compelling evidence that Congress intended 
judicial review. 

111. If the Act were read to eliminate all judicial review, 
two constitutional problems would arise. First, Congress can- 
not delegate authority to close military bases to an indepen- 
dent, non-elected Commission unless judicial review is 
available to determine whether the Commission has acted 
within the scope of its authority. Without judicial review, the 
Act would represent an unconstitutional delegation of legisla- 
tive authority. Second, abrogation of judicial review of claims 
arising under the Constitution is itself constitutionally suspect 
and intrudes upon the federal judiciary's role to protect the 
separation of powers. To avoid needlessly addressing these 
constitutional issues, this Court should construe the Act to 
provide for judicial review of Respondents' claims. 

l4  Petitioners erroneously suggest that a flawed process can be over- 
come through "substantial" presidential and congressional oversight. As 
discussed infra at pp. 29-32, 43-44, the President has a mere 15 days to 
accept or reject the Commission's indivisible list of closures and Congress 
has only 45 days (with a total of 2 hours of debate) to pass a joint resolution 
rejecting the list. $5 2903(e), 2904(b), 2908(c)-(d). 
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P.S. Dick, I'm assuming that you will distribute copies of 
this draft as needed to all interested parties in the Navy and 
DoD. 



No. 93-289 

IN THE SUPFCEME COURT OF THE UNITED STATES 

OCTOBER TERM, 1993 

JOHN H. DALTON, SECRETARY OF 
THE NAVY, ET AL. , PETITIONERS 

ARLEN SPECTER, ET A L .  

ON WRIT OF CKRTIORARI 
TO THB UNITKD STATBS COURT OF APPEALS 

FOR THB THIRD CIRCUIT 

DREW S. DAYS, I11 
Solicitor General 

FRANK W. HUNGER 
hqsistant A t  tornev General 

EDWIN S. KNEEDLER 
utv Solicitor General 

JOHN F. MANNING 
slstant to the Solicitor General 

DOUGLAS N. LETTER 
SCOTT R. McINTOSH 

Attornevs 

E~artrnent - of Justice 
Washinston. D.C. 20530 
1202) 514-2217 



QUESTIONS PRESENTED 

The Defense Base Closure and Realignment Act of 1990 (Base 

q# Closure Act), 10 U.S.C. 2687 note (Sfupp. IV 1992), establishes a 

mechanism to identify unneeded domestic military bases for 

closure and realignment. The questions presented are: 

1. Whether the base closure and realignment recommendations 

of the Secretary of Defense and the Defense Base Closure and 

Realignment Commission, or the President's decision to accept or 

reject the Commissionts recomendations, is subject to judicial 

review under the principles set forth in Franklin v. Massachu- 

setts, 112 S. Ct. 2767 (1992). 

2. Whether the Base Closure Act itself npreclude[s] judi- 

cial reviewn of statutory claims for purposes of the Administra- 

tive Procedure Act, 5 U.S.C. 701 (a) (1) . 



PARTIES TO THE PROCEEDING 

Petitioners herein, who were defendants below, are John H. 

Dalton, Secretary of the Navy; Les Aspin, Secretary of Defense; 

The Defense Base Closure and Realignment Commission; and its 

members - - James A. Courter; Peter B. Bowman; Beverly B. Byron; 

Rebecca G. Cox; Hansford T. Johnson; Harry C. McPherson, Jr.; and 

Robert D. Stuart, Jr. All petitioners except James A. Courter 

and Robert D. Stuart, Jr. are substituted as parties pursuant to 

Rule 35.3 of this Court. 

Respondents in this Court, who were plaintiffs below, are 

Sen. Arlen Specter; Sen. Harris Wofford; Sen. Bill Bradley; 

Sen. Frank R. Lautenberg; Governor Robert P. Casey; Commonwealth 

of Pennsylvania; Ernest D. Preate, Jr., Pennsylvania Attorney 

General; Rep. Curt Weldon; Rep. Thomas Foglietta; Rep. Robert w 
Andrews; Rep. R. Lawrence Coughlin; City of Philadelphia; Howard 

J. Landry; International Federation of Professional and Technical 

Engineers, Local 3; William F. Reil; Metal Trades Council, Local 

687 Machinists; Governor James J. Florio; State of New Jersey; 

Robert J. Del 'I'ufo, New Jersey Attorney General; Governor Mi- 

chael N. Castle; State of Delaware; Rep. Peter H. Kostmeyer; 

Rep. Robert A .  Borski; Ronald Warrington; and Planners Estimators 

Progressman & Schedulers Union Local No. 2. 
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The opinion of the court of appeals (Pet. App. la-25a) is 

reported at 995 F.2d 404. A prior opinion of the court of 

appeals (Pet. App. 31a-87a) is reported at 971 F.2d 936. The 

opinion of the district court (Pet. App. 91a-97a) is reported at 

777 F. Supp. 1226. 

JURISDICTION 

The judgment of the court of appeals was entered on May 18, 

1993. A petition for rehearing was denied on June 14, 1993. 

Pet. App. 26a-28a. The petition for a writ of certiorari was 

filed on August 23, 1993, and was granted on October 18, 1993. 

The jurisdiction of this Court is invoked under 28 U.S.C. 1254(1). 
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STATUTORY PROVISIONS INVOLVED 

Relevant provisions of the Defense Base Closure and Realign- 

ment Act of 1990 (1990 Act), as amended, 10 U.S.C. 2687 note 

(Supp. IV 1992) ,' and relevant provisions of the Administrative 

Procedure Act (APA), 5 U.S.C. 701 and 704, are reproduced at Pet. 

App. 98a-130a. 

STA- 

A. Statutory Background 

1. During the 1960s and 1970s, successive Administrations 

sought to reduce military expenditures by closing or realigning 

unnecessary domestic military bases. See Defense Base Closure 

and Realignment Commission, Re~ort to the President 1991, at 1-1 

[hereinafter 1991 Re~ort]; H.R. Rep. No. 1233, 94th Cong., 2d 

Sess . 5 (1976) (2700 base reductions, closures, or realignments 
w' since 1969). Because of the resulting economic dislocations in 

areas where bases were closed or realigned, the process encoun- 

tered opposition from Members of Congress in those areas. See, 

e.q., 122 Cong. Rec. 30,446-30,447 (1976) (Sen. Kennedy); id. at 

30,453-30,455 (Sen. Muskiel; u. at 30,456 (Sen. Brooke). In 

addition, opposition to base closures was fueled in part by the 

The Defense Base Closure and Realignment Act of 1990, Pub. 
L. No. 101-510, Tit. XXIX, 104 Stat. 1808, has been amended in 
respects not relevant here. See National Defense Authorization Act 
for Fiscal Years 1992 and 1993, Pub. L. No. 102-190, Tit. 111, 
5 344 (b) (11, Tit. XXVIII, S S  2821, 2827 (a), 105 Stat. 1345, 1544- 
1546, 1551; National Defense Authorization Act for Fiscal Year 
1993, Pub. L. No. 102-484, Tit. XI S 1054(b), Tit. XXVIII, 
§ 2821 (b) , 106 Stat. 2502, 2607-2608. For simplicity, we refer to 
sections of the Base Closure Act as codified in 10 U.S.C. 2687 note 
(Supp. IV 1992). 



perception that Executive's selection of bases was influenced by 

w improper political considerations. See 1991 Re~0rt at 1-1. 

To address those concerns, Congress in 1977 enacted proce- 

dural restrictions on the Executivel,s authority to close or re- 

align the size of military bases. Military construction Authori- 

zation Act, 1978, Pub. L. No. 95-82, 8 612, 91 Stat. 358, 379-380 

(1977), codified at 10 U.S.C. 2687 (Supp. I 1977) .2 That legis- 

lation required the Secretary of Defense or the pertinent service 

Secretary to give Congress and the public advance notice of 

potential military base closures or realignments. 10 U.S.C. 

2687(b) (1) (Supp. I 1977) .' Moreover, at least 60 days before 

implementing a final base closure decision, the Department of 

Defense was to submit "a detailed justificationn to the Armed 

Services Committees of both Houses. 10 U.S.C. 2687 (b) (3) - ( 4 )  

(Supp. I 1977) . 4  Finally, the statute required the Department 

of Defense to comply with the National Environmental Policy Act, 

The previous year, Congress had enacted substantially the 
same restrictions as a condition on the expenditure of appropriated 
funds. See Military Construction and Guard and Reserve Forces 
Facilities Authorization, 1977, Pub. L. No. 94-431, § 612, 90 Stat. 
1366-1367. 

The Act defined realignment as "any action which both 
reduces and relocates functions and civilian personnel positions, 
but does not include a reduction in force resulting from workload 
adjustments, reduced personnel or funding levels, skill imbalances, 
or other similar causes. 10 U.S.C. 2687(d) ( 3 )  (Supp. I 1977). 
The 1990 Act includes a substantially similar definition. See 1990 
Act S 2910 (5) . For convenience, we refer to both base closures and 
realignments as "base clos~res.~ 

The justification was to be accompanied by an estimate of 
the "fiscal, local economic, budgetary, environmental, strategic, 
and operational consequences of the proposed closure or reduction." 
10 U.S.C. 2687 (b) (3) (Supp. I 1977) . 



, 42 U.S.C. 4331, et seq., before proceeding with base closures. 

V 
10 U.S.C. 2687 (b) (2) (Supp. I 1977) . 

The 1977 legislation imposed no substantive restrictions on 

the Executive's authority to close military bases. Its procedur- 

al requirements, however, placed significant obstacles in the 

path of base closure. In particular, opponents of base closure 

used NEPA litigation to delay and frustrate the base closure 

process. See, .e.s., H.R. Conf. Rep. No. 1071, 100th Cong., 2d 

Sess. 23 (1988); H.R. Rep. No. 735, 100th Cong., 2d Sess. Pt. 1, 

at 8 (1988); H.R. Rep. No. 735, 100th Cong., 2d Sess. Pt. 2, at 

,16 (1988). Indeed, the procedural impediments of the 1977 

statute effectively prevented the government from carrying out 

significant closure of bases. See 1991 Re~0rt at 1-1; H.R. Rep. 

No. 735, SuDra, Pt. I, at 8 (noting testimony of Secretary of 

w Defense that government "is unable to close or realign unneeded 

military bases because of impediments, restrictions, and delays 

imposed by provisions of current lawn). 

2. Congress first sought to break the resulting stalemate 

by enacting the Base Closure and Realignment.Act of 1988 (1988 

Act), Pub. L. No. 100-526, S S  201-209, 102 Stat. 2623, 2627-34 

(1988). The 1988 Act is the direct predecessor of, and shares 

many basic features with, the statute at issue here. The 1988 

Act established an independent Commission on Base Closure and Re- 

alignment. 1988 Act § 203, 102 Stat. 2627-2628. The Commission 

was charged with preparing a base closure report for the Secre- 

tary of Defense, who had no authority to close bases until after 
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he approved the report and forwarded it to Congress. 1988 Act 

w § §  201 (11, 202 (a) (I), 102 Stat. 2627. The 1988 Act also provided 

a 45-day waiting period for Congress to enact a joint resolution 

of disapproval. § 202(b), 102 Stat. 2627. 

This mechanism was designed to eliminate the impediments to, 

and delays in, the base closure process under the 1977 statute. 

See H.R. Rep. No. 735, sunra, Pt. I, at 8; H.R. Rep. No. 735, 

suura, Pt. 2, at 8. To that end, the 1988 Act not only made 10 

U.S.C. 2687 inapplicable (1988 Act § 205(2), 102 Stat. 26301, but 

also explicitly exempted the base closure decisions of the 

Commission and the Secretary from NEPA. 1988 Act § 204(c) (11, 

102 Stat. 2632; H.R. Rep. No. 735, BuDra, Pt. 1, at 10; H.R. Rep. 

No. 735, supra, Pt. 2, at 16; H.R. Rep. No. 735, 100th Cong., 2d 

Sess. Pt . 3, at 4 (1988) . Although House and Senate conferees 

endorsed NEPArs goals of "public disclosure and clear identifica- 

tion of potential adverse environmental impacts," they neverthe- 

less restricted the applicability of NEPA based on the "recog- 

ni [tionl that [it] ha[dl been used in some cases to delay and 

In 1985, Congress revised 10 U.S.C. 2687 to eliminate the 
provision explicitly applying NEPA to base closure. See Pub. L. 
No. 145, § 1202(a), 99 Stat. 716. NEPA, however, continued to 
apply of its own force to the base closure process. Thus, Congress 
was required to take further action to free base closures from NEPA 
review. 

As introduced, the 1988 legislation entirely exempted base 
closures from the requirements of NEPA. H.R. Conf. Rep. No. 1071, 
puma, at 22; H.R. Rep. No. 735, Duma, Pt. 2, at 16. As amended 
in the House, the actual selection of bases was exempted from NEPA, 
and NEPA challenges to the implementation of particular base clo- 
sures were subjected to a strict 60-day time limit. H.R. Conf. 
Rep. No. 1071, suDra, at 22-23; H.R. Rep. No. 735, surxa, Pt. 2, at 
16. 
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ultimately frustrate base closures." H.R. Conf. Rep. No. 1071, 

V -, at 23. 
B. The Defense Base Closure and Realignment Act of 1990 

The 1988 Act was not a permanent mechanism for closing and 

realigning military installations, but established a mechanism 

for one round of base closures. Accordingly, Congress passed the 

1990 Act to provide a more comprehensive mechanism for identi- 

fying and closing unnecessary domestic military bases. In doing 

so, Congress relied on the 1988 Act as "an example of the right 

way to close basesw and assumed that "[a] new base closure 

process will not be credible unless the 1988 base closure process 

remains inviolate." H.R. Rep. No. 665, lOlst Cong., 2d Sess. 342 

(1990). 

The 1990 Act accordingly establishes the following mechanism 

for base closures. The Act provides for three rounds of base 

closures, to take place in 1991, 1993, and 1995. 1990 Act 

§ 2903 ( c )  (1) . For each round, the Secretary of Defense must 

submit a six-year wforce-structure plan * * based on an assess- 
ment * + * of the probable threats to the national securityn 

during that period. 1990 Act 5 2903(a). The Secretary also must 

establish, after notice and an opportunity for public comment, 

selection criteria for base closure recommendations. 1990 Act 

The Base Closure Act also governs so-called nrealiignments, 
which include "any action which both reduces and relocates 
functions and civilian personnel positions but does not include a 
reduction in force resulting from workload adjustments, reduced 
personnel or funding levels, or skill imbalances. !$ 2910 (5) . For 
convenience, we use the term "base closuresn to refer to both base 
closures and realignments. 



5 2903(b). Based on the force-structure plan and selection 

criteria for each round, the Secretary must prepare base closure 

recornendations for that round. 1990 Act § 2903 (c) . 
The 1990 Act requires the Secretary of Defense, by April 15 

in 1991 (and by March 15 in 1993 and 1995), to forward his recom- 

mendations to Congress and to the Defense Base Closure and Re- 

alignment Commission, an independent commission established under 

the Act. 1990 Act § §  2902 (a), 2903 (c) (1) . The Commission is 

charged with holding public hearings and then preparing a report 

containing both an assessment of the Secretary's recommendations 

and the Commission's own recommendations for base closures. 1990 

Act § 2903(d) (1) and (2). The Commission may change the Secre- 

tary's recommendations if it determines that the Secretary has 

"deviated substantiallym from the force-structure plan and the 

selection criteria. 1990 ~ c t  § 2903 (dl (2) (B) and (C) . The Com- 

mission must then forward its report to the President by July 1. 

1990 Act § 2903 (e) . 
The President may approve or disapprove the Commission's 

recommendations, and must transmit his determination to Congress 

and the Commission by July 15. 1990 Act 5 2903 (e) (1) - (3) . If 

the President disapproves the Commission's recommendations, it 

must prepare new recommendations and resubmit them to the Presi- 

dent no later that August 15. S 2903(e) (3). If the President. 

then disapproves the revised recommendations (or takes no action 

by September l), no bases may be closed that year under the Act. 

1990 Act § 2903(e) (5). 
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If the President approves the initial or revised recommends- - tions, Congress then reviews the President's decision through the 

mechanism of considering a joint resolution of disapproval. 1990 

Act § §  2904(b), 2908. If a joint resolution of disapproval is 

enacted (after presentment to the President for signing), the 

Secretary of Defense may not close or realign the bases approved 

by the President. 1990 Act § 2904(b). If a joint resolution is 

not enacted within 45 days or by the date Congress adjourns for 

the session, whichever is earlier,7 the Secretary must close or 

realign all of the military installations approved by the Presi- 

dent for closure or realignment. 1990 Act 5 2904(a). 

Like the 1988 Act, the 1990 Act's mechanism was in lieu of 

the procedural requirements of the 1977 legislation. See 1990 

Act § 2905(d). Similarly, the 1990 Act specifically provides 
V 

that "[tlhe provisions of the National Environmental Policy Act 

of 1969 + + shall not apply to the actions of the President, 

the Commission, and * the Department of Defense in carrying 

out [the Act]. " 1990 Act 5 2905(c) (1). The 1990 Act does apply 

NEPA review to steps taken to implement base closure decisions 

after bases have been selected. See 1990 Act 5 2905(c) (2) (A) 

(NEPA applies to decisions made "during the process of property 

disposal[] and * + relocating functionsn). But it strictly 

requires such post-selection NEPA suits to be filed within 60 

days of the challenged action. 1990 Act 5 2905 (c) (3) . 

To facilitate the process of legislative consideration, the 
Act adopts streamlined legislative procedures to eliminate usual 
delays. 1990 Act 5 2908. 
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C. The Proceedings In This Case 

1. a. On April 15, 1991, the Secretary of Defense trans- 

mitted to the Commission a list of domestic military installa- 

tions for closure or realignment. That list included the Phila- 

delphia Naval Shipyard. 56 Fed. Reg. 15,184 (1991). The Commis- 

sion held public hearings in Washington, D.C., as well as in 

Philadelphia and elsewhere around the country, receiving testimo- 

ny from Defense Department officials, legislators, and expert 

witnesses. Members of the Commission visited major facilities 

recommended for closure, including the Philadelphia Shipyard. 

The Commission recommended the closure or realignment of 82 

bases. Those recommendations differed from the Secretary's in 

several respects, but the Commission concurred in the Secretary's 

recommendation to close the Philadelphia Shipyard. Pet. App. 

'bP 3 3 a .  

On July 10, 1991, the President approved the Comissionls 

recommendations. C.A. App. 52. The Armed Services Committees of 

both Houses of Congress conducted hearings on the recommended 

closures. Pet. App. 33a-34a. On July 30, 1991, the House of 

Representatives entertained a proposed resolution of disapproval. 

137 Cong. Rec. H6006-H6039 (daily ed.). During the ensuing 

debate, several of the respondent Members of Congress urged 

adoption of the proposed resolution because of alleged flaws in 

the procedures through which the Philadelphia Naval Shipyard was 

recommended for closure. See u. at H6009-H6010 (Rep. Weldon); 
u. at H6010-H6011 (Rep. Foglietta) ; id. at H6021 (Rep. Andrews). 



The House, however, ultimately rejected the resolution of disap- 

V proval by a vote of 364 to 60. Id. at H6039; Pet. App. 34a. 

b. On July 8, 1991, respondents filed this action under the 

APA and the 1990 Act against the Secretary of the Navy, the 

Secretary of Defense, the Commission, and the Commission's 

members, seeking to enjoin the closure of the Shipyard. J.A. - 1  

-1 - 1  - [C.A. App. 7, 61, 65, 681 . 8  Respondents did not name 

the President as a defendant, nor did they allege that he violat- 

ed the Act or otherwise acted improperly. 

Respondentst complaint sets forth three counts, two of which 

remain at issue here. Count I alleges that the Secretary of the 

Navy and the Secretary of Defense violated substantive and proce- 

dural requirements of the 1990 Act in deciding to recommend the 

Philadelphia Naval Shipyard for closure. J.A. --- .9 count 11 

'CI 

* Respondents are Members of Congress from Pennsylvania and 
New Jersey; Pennsylvania, New Jersey, and Delaware, and officials 
thereof; the City of Philadelphia; Philadelphia Naval Shipyard 
workers; and members of l o c a l  unions. See Pet. App. 33a. 

Respondents allege that the N a y  developed a deficient 
force structure plan (J.A. [Complaint 11 124-132, 217 (i) 1 ) ; 
deviated substantially from t h e  force structure plan and base 
closure criteria (J.A. [Complaint f f  175-1761; disregarded its 
own objective ratings (7.~. [Complaint 11 106-123, 1741 ; used 
unpublished selection criterir (J.A. [Complaint 1 217(g) 1 ; con- 
cealed its real reasons for selectingthe Philadelphia Naval Ship- 
yard (J.A. - [Complaint 1 217(d)l; withheld data from the General 
Accounting Office (GAO), the Commission, and Congress until after 
the close of public hearings (J.A. - 0  - 1  -1 - (Complaint 11 
133, 170, 177, 217(a)l ; failed to provide the GAO with sufficient 
documentation of its decision (J.A. - 1  - 1  - [Complaint 11 139, 
143, 217 (b) - (c) 1 ; and failed to comply with Department of Defense 
directives concerning record keeping and "internal control plansn 
(J.A. - 1  - [Complaint 11 93, 217 (h) 1 ) . 



makes similar allegations concerning the Commission's preparation 

(y of its recommendations to the President. 10 

On November 1, 1991, the district court dismissed the suit 

in its entirety. Pet. App. 85a-91a. The district court conclud- 

ed that the Base Closure Act itself npreclude[s] judicial reviewn 

for purposes of the APA, 5 U.S.C. 701 (a )  (1). Pet. App. 85a-88a. 

In the alternative, it held that the political question doctrine 

forecloses review of the base closure decision. Id. at 88a-91a. 

2. a. A divided panel of the court of appeals affirmed in 

part and reversed in part. See Pet. App. 26a-82a. l1 AS a pre- 

liminary matter, the court of appeals considered whether the 

actions at issue in this case constitute "final agency actionn 

for purposes of the APA, 5 U.S.C. 704. Although respondents were 

challenging actions or omissions of the Secretary of Defense and Qw 
the Commission in making their recommendations, the court rea- 

lo Respondents alleged that the Commission used improper 
criteria such as the availability of private shipyard capacity 
[J.A. - 1  - [Complaint (1 168- 69, 220 (h) - (i) 1 ; failed to consider 
all Navy installations equally (J.A. - [Complaint 11 220 (f) - (g) 1 ) ; 
adopted the Navy's recommendations even though the Commission knew 
of deficiencies in the Navy's decisionmaking process (J.A. 
[Complaint 1 220 (dl ] 1 ; held closed meetings with the Navy after the 
completion of public hearings (J.A. - [Complaint 1 1611 ) ; relied 
on Navy documentation that was not subject to GAO review or public 
comment (J.A. - 1  -I - [Complaint 11 160, 162-163, 220(a)]); did 
not place certain information in the record until after the close 
of public hearings (J.A. [Complaint 1 220 (e )  1 ) ; and failed to 
ensure that the GAO carrieT out its duties under the Act (J.A. - 
[Complaint 11 220 (b) - (cl I )  . 

'' The court of appeals held that respondent union members 
and Philadelphia Shipyard employees had standing to challenge the 
base closure. Because the legal contentions of all of the 
respondents were the same, the court declined to address the 
standing of the others. Pet. App. 41a-44a. 



soned that "at least in one sense, we are being asked to review a 

V presidential decision." Pet. App. 43a. Because the Secretary 

and the Commission have authority only to make recommendations 

under the Act, respondents "necessarily seek reliefn from the 

President's decision to approve the Commission's recommendations. 

Id. at 42a. The court of appeals recognized that the APA might - 
not apply to "presidential decisionmaking" because the President 

might not be an "agencyn within the meaning of that Act. Id. at 

43a. Nevertheless, the court concluded that the APA1s judicial 

review provisions "represent[] a codification of the common lawn 

and that the actions of the President are not, as such, immune 

from judicial review at common law. Ibid. 

Turning to other grounds for preclusion of review under the 

APA, the court of appeals held that the Base Closure Act itself 

precludes judicial review of some, but not all, claims under the 

Act. First, the court held that no judicial review of decisions 

under the Act is available prior to the effective date of the 

President's decision, j , ~ , ,  until after expiration of the 45-day 

perlod for congressional review under Section 2904(b). The court 

explained that the Act sets a very stringent timetable and that 

"the ability of participants to meet their responsibilities would 

be seriously jeopardized if litigation were permitted to divert 

their attention." Pet. App. 44a-45a 

Second, because Congress imposed "no restrictions on the 

discretion of the Commander-in-Chief concerning the domestic 

deployment of the nation's military resources," the court found 



that the substance of the President's base closure decision "is 

V committed by law to presidential discretion." Pet. App. 46a; see 

5 U.S.C. 701 (a) ( 2 )  (no judicial review of actions "committed to 

agency discretion by lawn). Similarly, the court determined that 

judicial review is unavailable to the extent that it relates to 

the merits of base closure recommendations prepared by the 

Secretary and the Commission. Pet. App. 56a-60a, 61a-62a. 

At the same time, the court found no evidence that Congress 

intended to preclude judicial review of compliance by the Secre- 

tary or the Commission with the Act's procedural provisions. 

Pet. App. 60a-62a. Specifically, the court found that judicial 

review would be available for respondents' claims that: (1) the 

Secretary failed to transmit to the Commission and the General 

Accounting Office (GAO) all of the information that the Secretary 

(CI used in making his recommendations; and (2) the Comnission did 

not hold public hearings as required by the Act. Id. at 60a, 62a 

& n.15. 

Finally, the court rejected the claims of the union and 

shipyard employees that the alleged violations of the 1990 Act 

violated their rights under the Due Process Clause. The court 

reasoned that the Act creates no property interest in the plain- 

tiffs. Pet. App. 67a-69a. 12 

l2 The court of appeals also reversed the district court's 
ruling that this suit should be dismissed under the political 
question doctrine. Pet. App. 63a-67a. The government has not 
sought review of that holding. 
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b. Judge Alito dissented, concluding that the 1990 Act 

u precludes judicial review of all statutory claims, procedural as 

well as substantive. Pet. App. 69a-82a. After examining the 

structure and history of the 1990 Act, Judge Alito reasoned that 

judicial review of individual base closures would undermine the 

Act's objectives of expedition and finality, and would negate the 

crucial statutory feature of having all base closures approved or 

disapproved in a single package. U. at 74a-82a. He also con- 

cluded that the legislative history, which discusses the need to 

eliminate litigation-related obstacles to base closure, supports 

preclusion of judicial review. u. at 70a-74a. 
3. On June 26, 1992, this Court issued its decision in 

Franklin v. Massachusetts, 112 S. Ct. 2767, which, inter alia, 

addressed the existence of "final agency actionn in a suit 

seeking APA review of the decennial reapportionment of the House 

of Representatives. The Census Act provides that the Secretary 

of Commerce must submit a census report to the President, who 

then certifies to Congress the number of Representatives to which 

each State is entitled under a statutory formula. This Court 

held that the Secretary's report was not "final agency actionn 

because it served as "a tentative recommendationn and carried "no 

direct consequences for reapp~rtionment.~ Id. at 2774. Although 

the President's action had sufficient indicia of finality, the 

Court held that the President is not an "agencyn - -  and that his 
certification to the House of Representatives therefore is not 

"agency actionn - -  for purposes of the APA. u. at 2775. 
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Because of the similarities between this case and Franklin, 

u we petitioned for a writ of certiorari in this case. On November 

9, 1992, this Court granted the petition, vacated the judgment of 

the court of appeals, and remanded the case for further consider- 

ation in light of Franklin. Pet. App. 83a-84a. 

4 .  a. On May 18, 1993, a divided panel of the court of 

appeals held on remand that Franklin does not affect the review- 

ability of respondents' procedural claims. Pet. App. la-25a. 

The court reasoned that the Court in Franklin "declined only to 

review the President's decision under the APAn and that it 

"expressly sanctionedn judicial review of the constitutionality 

of Presidential decisions. Pet. App. 10a (emphasis added). The 

majority concluded that if, as alleged, the Secretary and the 

Commission violated the 1990 Act's procedures, the President's 

w subsequent approval of the Commission's recommendations violated 

the A c t  as well. Id. at 10a-12a. The majority further reasoned 

that if the President acts without constitutional or statutory 

authority, his actions violate the separation-of-powers doctrine 

and are therefore unconstitutional. Accordingly, in the 

court's view, review of Presidential action for consistency with 

the "non-discretionary mandates of [an] authorizing statutew is 

"a form of constitutional revieww permitted under Franklin. Id. 

b. Judge Alito again dissented. Pet. App. 19a-25a. He 

noted that respondents "vigorously contended + + that Franklin 

does not bar review under the APA," and did not argue "that they 

were entitled to non-APA review based either on common law or 



separation of powers principles." - Id. at 20a. Turning to the 

merits, Judge Alito disagreed with the majority's reasoning that 

respondents had stated a constitutional claim against the Presi- 

dent simply by alleging that the Secretary of Defense and the 

Commission had failed to comply with all the 1990 Act's 

procedural requirements. Id. at 21a-25a. 

ADDED] 

I. RESPONDENTS' CLAIMS ARE NOT SUBJECT 'IXI JUDICIAL REVIEW 
UNDER THE PRINCIPLES ARTICULATED IN FRANKLIN V. MASSA- 
CHUSETTS 

A. Preparation Of Nonbinding Base Closure Recannnenda- 
tions By The Secretary And the C d s s i o n  Is Not 
.Final Agency Actionm And The President's Approval 
Of Those Reconmendations Is Not Subject to the APA 

The court of appeals' decision in this case squarely con- 

flicts with the principles of judicial review set forth by this 

Court in Franklin v. Massachusetts, guDra. Under the statute at 

issue in Franklin, the Secretary of Commerce prepared a report to 

the President containing each State's population according to the 

1990 census, and the President, in turn, certified to Congress 

the number of United States Representatives to which each State 

was entitled under a statutory formula. Franklin, 112 S. Ct. at 

2771. The plaintiffs claimed, inter alia, that the Secretary's 

method of allocating military service members among the States 

was arbitrary and capricious under the APA. 

This Court held that there was no "final agency actionn that 

may be reviewed under the APA. Franklin, 112 S. Ct. at 2773. 

'w 



Turning first to the report prepared by the Secretary of Com- 

w merce, the Court explained that the "core question" regarding 

finality was "whether the agency has completed its decisionmaking 

process, and whether the result of that process is one that will 

directly affect the parties." - Id. Because the Secretary's 

report "carrie[d] no direct consequences for the reapportion- 

ment," this Court held that it was "more like a tentative recom- 

mendation than a final and binding determination." - Id. at 2774. 

By contrast, the President's transmittal of the report to 

Congress along with his certification of the number of Represen- 

tatives "settle[d] the apportionmentn and was "finaln action in 

the relevant sense. Franklin, 112 S. Ct. at 2775. The Court 

held, however, that the President was not an "agencyn for purpos- 

es of the APA. "Out of respect for the separation of powers and 

the unique constitutional position of the President, the Court 

held that the APA's "textual silence" concerning its coverage of 

the President was insufficient "to subject the President to [its] 

provisions." Jbid. Because "the APA does not expressly allow 

review of the President's actions," the Court "presume[d] that 

his actions are not subject to its requirements." u. at 2775- 
2776. 

A straightforward application of Franklin makes clear that 

there likewise is no "final agency actionn in this case. As 

relevant here, respondentst complaint challenges the procedures 

used by the Secretary of Navy, the Secretary of Defense, and the 

Coriission to prepare their base closure recommendations. Like 



the Secretary's report in Franklin, the base closure report of 

the Commission is only tentative and has "no direct effecttt 

(Franklin, 112 S. Ct. at 2774), until after the President certi- 

fies his approval of the report to Congress. See 1990 Act 

5 2904(a) and (b); pp. ---, ~ u ~ r a .  The actions of the Secre- 

tary of the Navy and the Secretary of Defense, which precede 

those of the Commission in the decision-making process, are still 

more "tentative." Franklin, 112 S. Ct. at 2774. In short, 

because the challenged actions of petitioners are merely nonbind- 

ing and preliminary to the President's final decision, they do 

not, under Franklin, constitute "final agency actionn that is 

subject to judicial review under the APA.'~ See Cohen v. Rice, 

992 F.2d 376, 381-382 (1st Cir. 1993) (holding that Franklin 

forecloses judicial review of challenges to the preparation of 
V 

- 

recommendations under the 1990 Act); see also Chicaso & Southern 

Air Lines. Inc. v. Waterman S.S. Corn., 333 U.S. 103, 113 (1948) 

(administrative actions "are not' reviewable unless and until they 

impose an obligation, deny a right, or fix some legal relation- 

ship as the c o n s ~ t i o n  of the administrative processn). ~ n d  

because the President is not an "agency," his action approving 

l3  Respondents argue (Br. in Opp. 13) that the Secretary's 
report in Franklin was less obviously final because the President 
could instruct the Secretary of Commerce to amend the report. If 
anything, the Secretary's and the Commission's recommendations in 
this case are more clearly nonfinal than the census report of the 
Secretary of Commerce in Frankliq. Whereas the President's role in 
reapportionment is "admittedly ministerialn (Franklin, 112 S. Ct. 
at 2775), the 1990 Act explicitly contemplates that the President 
must approve or disapprove the Commission's recommendations, and he 
may end the process entirely by disapproving the Commissionls 
recommendations. 1990 Act P 2903(e) ( 3 )  and ( 5 ) .  



the Commission's recommendations and certifying that approval to 

w Congress is not subject to judicial review under the APA. Frank- 

lin, 112 S. Ct. at 2775-2776. 

B. Franklin's Kxception For Constitutional Challenges To 
Presidential Action Is Inapplicable 

1. Although this Court vacated the court of appeals1 

initial decision and remanded for further consideration of the 

principles articulated in Franklin (see 113 S. Ct. 455; Pet. App. 

83a-84a), the court of appeals on remand found respondents1 pro- 

cedural claims reviewable. The court of appeals acknowledged 

that under Franklin, respondent's claims were not reviewable 

under the APA. At the same time, however, the court found their 

claims reviewable based on "common lawR principles of judicial 

review outside the carefully limited provisions of the APA. See 

w Pet. App. 8a. In particular, the court focused on Franklin's 

observation that "the President's actions may + * + be reviewed 

for constit~tionality,~ even though they are not subject to the 

APA. 112 S. Ct. at 2776. The court of appeals reasoned that if 

(as respondents allege) petitioners committed procedural viola- 

tions of the 1990 Act in preparing base closure recommendations, 

the President exceeded his authority - -  and violated the Consti- 

tution - -  by approving those recommendations and forwarding them 
to Congress. Pet. App. lla-13a. 

That reasoning necessarily rests on the premise that respon- 

dents' claims of statutory error by the Secretary and the Comis- 

sion inherently state a constitutional claim against the Presi- 

dent. Respondents have never alleged that the President violated 
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any provision of law, much less the Constitution. 14 

their complaint is directed entirely at the alleged 

Rather, 

acts and 

omissions of the Navy, the Secretary of Defense, and the Comrnis- 

sion prior to forwarding recommendations to the President. See 

notes - & - 1  su~ra. Even as to those actions, moreover, re- 

spondents' only constitutional claim was dismissed at an earlier 

stage in the proceedings, and it is no longer at issue in this 

case. Thus, the clear import of the court of appealst deci- 

sion is that when petitioners violate the 1990 Act's procedural 

requirements in formulating their recommendations, the President 

l4 Aside from reciting the bare fact that the President 
approved the Comrnissionts recommendations (J.A. [Complaint 1 
182]), the complaint makes no reference to the president's actions. 
Nowhere does the complaint allege that the President committed any 
unconstitutional, or otherwise unlawful, act or omission. And 
respondents later went out of their way to make clear that they 
were not challenging the legality of the President's actions. 
Respondents emphasized to the court of appeals that "it is the 
conduct of [the] defendants - - ElQT that of the President - - that 
[they] challenge." Resp. C.A. Remand Br. 12 (emphasis added). 
Respondents also explained that they "do not seek review of the 
merits of any presidential decision or exercise of discretion, nor 
do they seek any relief from or involving the President, who is not 
a party." u. at 8 (emphasis in original]. 

To be sure, respondents' complaint alleged a procedural 
due process claim similar to the statutory claims still at issue. 
See J.A. - [Complaint 1 2251 ("The defendantst disregard of the 
procedures set forth in the Base Closure Act * * constitute[s] 
violations of the Due Process Clausen). However, in its first 
decision, the court of appeals rejected that claim on the merits, 
holding that the 1990 Act created no property interest on behalf of 
respondents. See Pet. App. 67a-69a. Respondents did not seek 
review of that ruling, and its validity is thus not at issue in 
this case. 



necessarily violates the Constitution by accepting those recom- 

w mendat ions. 16 

In our view, the court of appeals' ruling effectively does 

away with Franklin's restrictions on judicial review of Presiden- 

tial action. As discussed, the principal claims found subject to 

review are (1) that the Secretary of Defense did not provide the 

Commission and the GAO all of the information used in making his 

recommendations, and (2) that the Commission held some nonpublic 

hearings, in violation of the 1990 Act. Pet. App. 60a, 62a & 

n.15. If those routine claims of statutory error by subordinate 

officials trigger "common lawn (Pet. App. 8a) judicial review of 

the President's action under the Act, then Franklin's exception 

for constitutional claims will swallow the rule that the Presi- 

dent's actions are unreviewable. 

That result would sharply undermine Franklin's concern for 

"the separation of powers and the unique constitutional position 

of the President." Franklin, 112 S. Ct. at 2775. By vesting the 

ultimate decision on base closures in the President (subject to 

legislative disapproval), Congress assigned responsibility for 

final action to a uniquely accountable official. "The Presi- 

dent's unique constitutional status distinguishes him from other 

executive officials." U.S. 

(1982). He is entrusted under the Constitution "with supervisory 

l6 The court of appeals purported to limit its ruling to 
clalms of procedural error under the statute. For reasons we will 
discuss below (see pp. - -1 infra), that distinction cannot be 
sustained. 

(I 
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powers of utmost discretion and sensitivity," including the 

'w responsibility to "take Care that the Laws be faithfully execut- 

ed. I' Ibid. (quoting U. S. Const., Art. 11, § 3) . Accordingly, 

this Court has been reluctant, in a variety of contexts, to hold 

that the President's actions are subject to judicial review. 

See, e.s., Franklin, 112 S. Ct. at 2775-2776 (no review of 

presidential decisions under the APA); Nixon v. Fitzqerald, suDra 

(President absolutely immune from private damage actions within 

the outer perimeter of his official duties); Mississi~~i v. 

Johnson, 71 U.S. (4 Wall.) 475, 501 (1867) (federal courts in 

general have "no jurisdiction f + to enjoin the President in 

the performance of his official dutiesn) . 
In light of the separation of powers considerations underly- 

ing Franklin and other decisions of this Court (Nixon v. Fitzaer- w m, 457 U.S. at 747-753; Harlow v. Fitzqerald, 457 U.S. 800, 811 
n.17 (1982)), the President's direct exercise of authority should 

not lightly be subjected to broad judicial review on theories of 

wcommon lawn reviewability. This is particularly so where, as 

here, the claims relate to alleged statutory errors in the way 

his subordinates arrived at their tentative, nonbinding recommen- 

dation under a scheme that gives the President unfettered author- 



ity to accept or reject the recommendations in question. l7 see 

PP- - - - I  in£ ra. 

That conclusion is strongly reinforced, moreover, by the 

fact that the broad ncoommn lawn action recognized by the court 

of appeals would effectively upset the legislative bargain that 

resulted in Congress's waiver of sovereign immunity under the APA 

in 1976. See Pub. L. No. 94-574, § 1, 90 Stat. 2721, codified at 

5 U.S.C. 702. The type of action recognized by the court of 

appeals is a so-called nofficer's suit," that is, a nonstatutory 

challenge premised on the notion that an officer has acted in 

excess of statutory authority. Before Congress amended the APA 

to include a waiver of sovereign immunity, such actions were the 

l7 The court of appeals, moreover, misplaced reliance (Pet. 
App. 12a) on the fact that Franklin involved only a claim of 
arbitrary and capricious action under the APA. The plaintiffs in 
that case also challenged the counting of overseas servicemembers 
on the ground that it violated the Census Act. See Commonwealth v. 
Mosbacher, 785 F. Supp. 230, 231 n.31 (D. Mass. 1992); Franklin, 
112 S. Ct. at 2786 n.22 (Stevens, J., concurring in part and 
concurring in the judgment in part); Brief for Appellees at 74-76, 
Franklin v .  Massachusettq, 112 S. Ct. 2767 (1992) (No. 91-1502). 
Although the majority in Franklin did not specifically refer to 
that claim in this Court, its holding that the appellees had no 
right of judicial review to raise their statutory claims under the 
APA would apply equally to their challenge under the Census Act. 
Both types of challenges are provided for under the APA, 5 U.S.C. 
706(1) (allowing court to set aside agency actions that are 
"arbitrary and capricious, " "an abuse of discretion, or "in excess 
of statutory f f authorityn), and the lack of "final agency 
actionn precludes review of both. 

l8 The pertinent waiver of sovereign immunity provides: "An 
action in a court of the United States seeking relief other than 
money damages and stating a claim that an agency or an officer or 
employee thereof acted or failed to act in an official capacity or 
under color of legal authority shall not be dismissed nor relief 
therein denied on the ground that it is against the United States 
or that the United States is an indispensable party. " 5 U.S.C. 
702. 
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common basis for obtaining specific relief against federal offic- 

ers in the absence of a waiver of sovereign immunity. See, e.s., 

Dusan v. Rank, 372 U.S. 609, 621 (1963); Larson v. Domestic & 

Foreisn Commerce Corn., 337 U.S. 682, 689 (1949). The theory 

underlying those cases was that when an "officer's powers are 

limited by statute, his actions beyond those limitations are 

considered individual and not sovereign actions." Larson, 337 

U.S. at 689. Thus, if the officer "is not doing the business 

which the sovereign has empowered him to do or he is doing it in 

a way which the sovereign has forbidden," his acts Mare ultra 

vires his authority and f f may be made the object of specific 

relief." Ibid. 

As this Court has recognized, the doctrine of ultra vires 

conduct was applied confusingly and inconsistently. Interna- 

tional Primate Protection Lea~ue v. Administrators of Tulane 

Education Fund, 111 S. Ct. 1700, 1708 (1991); Malone v. Bowdoin, 

369 U.S. 643, 646 (1962). See also Jaffe, Suits Asainst Govern- 

ments and Officers, 77 Ham. L. Rev. 20, 29-39 (1963); H.R. Rep. 

No. 1656, 94th Cong., 2d Sess. 3-11 (1976); S. Rep. No. 996, 94th 

Cong., 2d Sess. 3-9 (1976). In 1976, Congress enacted a waiver 

of sovereign immunity under the APA, in large measure, to rectify 

the confusion and uncertainty surrounding that area of law, and 

to rationalize the law of judicial review of agency action. See 

H.R. Rep. No. 1656, supra, at 9-11; S. Rep. No. 996, BuDra, at 7- 

9. In eliminating the doctrine of sovereign immunity, however, 

Congress emphasized that other APA doctrines - -  governing the 



"availability, timing, and scope of judicial reviewu - -  would 

w continue to be available to ltcontrol[] unnecessary judicial 

intenention in administrative decisions." H.R. Rep. No. 1656, 

suura, at 9; S. Rep. No. 996, sums, at 9. 

The court of appealst ruling in this case undermines that 

understanding. First, by holding that judicial review is avail- 

able outside the confines of the APA on the theory of ultra vires 

presidential action, the court threatens to introduce into the 

law the very brand of confusion that Congress amended the APA to 

eliminate in 1976. Second, by holding that judicial review is 

available without regard to the existence of "final agency ac- 

tion" or even "agencyn action, the court of appeals also disre- 

garded Congress's understanding that official action was broadly 

reviewable, but only subject to the limitations of the APA. 
'Irllr 

Under the circumstances, this Court should not disrupt the 

carefully crafted review provisions of the APA by adopting a 

fiction that allows broad mcommon lawu judicial review to deter- 

mine whether executive officials acted in excess of their author- 

ity under the 1990 Act - -  even though the actions are not review- 
able under the APA. See Block v. Vorth Dakota ex rel. Board of 

University & School Landg, 461 U.S. 273, 280-286 (1983) (Congress 

waived sovereign immunity in suits involving federal land under 

the Quiet Title Act; enactment of that carefully crafted statuto- 

ry scheme precludes further resort to common law nofficerts 



suits" . l9 Particularly because the APA broadly provides for 

'W review of claims that an agency acted ''in excess of statutory 

* * * authorityu (5 U.S.C. 706 ( 2 )  (C) ) , the effect of the lower 

courts' ruling is to allow review authorized by Congress under 

the APA. but without observance of the limitations imposed by 

Congress in that carefully crafted statute. 

2 .  m e n  if an "officer's suitn of the type recognized by 

the court of appeals were available under current law. the Presi- 

dent did not act ultra vires his authority in this case. The 

court of appeals, however. concluded that because the Act's 

procedural provisions are nnondiscretionaryn (Pet. App. 12a), the 

alleged procedural errors of the Secretary and the Commission 

necessarily divested the President of authority to approve the 

Commission's recommendations. The effect of that reasoning. 

however, is to obliterate the distinction between routine statu- 

tory claims, like those at issue here (see p. - . su~ra) , and 

genuine claims of ultra vires action. 

a. The proper distinction between simple error and ultra 

vires conduct is best illustrated by this Court's sovereign 

The legislative history accompanying the 1976 waiver of 
sovereign immunity under the APA explicitly referred to the Quiet 
Title Act as an illustration of why sovereign immunity should be 
waived generally. See H.R. Rep. No. 1656, pmra, at 9 ("Just as 
there is little reason why the United States as a landowner should 
be treated differently from other landowners in an action to quiet 
title. so too has the time now come to eliminate the sovereign 
immunity defense in all equitable actions for specific relief 
against an officer or agency in an official ~apacity.~); S. Rep. 
No. 996, supra, at 8 (same). Thus, the Court's treatment of the 
waiver of sovereign immunity under the Quiet Title Act, and its 
relevance to the continued availability of nofficerls suitsn is 
relevant in the context of the APA. 



immunity cases. See, e.q., Larson v. Domestic & Foreisn Commerce 

{w Corw. , swra. In those cases, this Court has distinguished 

between claims that an officer acted "ultra vires his authorityIv 

which are the proper subject of specific relief, and mere 

nclaim[sl of error in the exercise of that power, n20 which are 

barred by sovereign immunity. Larson, 337 U.S. at 689-690. As 

the Court has explained, the pertinent line of demarcation is 

between claims addressing "the correctness or incorrectnessn of a 

decision and those addressing "the power of [an] official, under 

the statute, to make a decision at Larson, 337 U.S. at 

*' For an illustration of a case involving mere error, see 
United States ex rel. Goldberg v. Daniels, 231 U.S. 218 (l9l3), 
upon which the Court relied heavily in Larson, 337 U.S. at 700-702. 
In Goldberq, the Secretary of the Navy awarded a contract for a 
surplus vessel to someone other than the high bidder. The high 
bidder then filed suit to compel the Secretary to deliver the 
surplus vessel to him. Although the lower courts considered 
whether the sale was consummated when the Secretary opened the high 
bid, this Court refused to address the merits of that issue. As 
the Court later explained in Larson, [w] rongful the Secretary's 
conduct might be, but a suit to relieve the wrong by obtaining the 
vessel would interfere with the sovereign behind its back and hence 
must fail." Larson, 337 U.S. at 700-701. 

21 In that respect, the analysis of ultra vires executive 
conduct is properly analogized to the question whether a federal 
court has subject matter jurisdiction. Just as an executive 
official is authorized to act only if he has constitutional or 
statutory authority (see, p ~ ~ ,  youngstown Sheet & Tube Co. v. 
Sawyer, 343 U.S. 579 (1952) 1 ,  a federal court must have statutory 
or constitutional authority before it may exercise jurisdiction 
over a case. See, m, v .  ynited States, 489 U.S. 545, 
5 4 7 - 5 4 8  (1989). This Court has accordingly equated the existence 
of subject matter jurisdiction with a federal court's "power to 
actn at all. McLucas v. peCharn~lain, 421 U.S. 21, 28 (1975). In 
contrast, the Court has emphasized that [a] ny error in granting or 
designing relief 'does not go to the jurisdiction of the court." 
Avco CorD. v. Aero Lodae 731, 390 U.S. 557, 561 (1968) (quoting 
Swift CO. v. ynited States, 276 U.S. 311, 331 (1928)). Thus, it 
is significant that this Court has never treated a federal court's 

(continued. . . ) 



691 n.12; see Noble v. Union River Lossins R.R., 147 U.S. 165, 

Although the distinction is not straightforward to apply 

(see, e.s., International Primate Protection League, 111 S. Ct. 

at 1708), a finding of ultra vires executive action at a minimum 

requires a "depart [ure] from a plain official dutyn (Pame V. 

Central Pac. Rv., 255 U.S. 228, 238 (1921)), rather than a 

challenge to action that involves the exercise of executive 

discretion. See, e.s,, Pennhurst State School & HOSD. v. Halder- 

man, 465 U.S. 89, 110-111 n.20 (1984) (collecting cases); Board 

of Liauidation v. McComb, 92 U.S. 531, 541 (1876) (specific 

relief against violation of "plain official duty, requiring no 

exercise of discretionn). In other words, under applicable 

principles, "a public officer is not liable to an action if he 

falls into error in a case where the act to be done is not merely 

a ministerial, but is one in relation to which it is his duty to 

exercise judgment and discretion; even although an individual may 

suffer by his mistake." Kendall v. Stokes, 44 U.S. (3 How.) 87, 

98 ( 1 8 4 5 ) .  See also Wells v. w, 246 U.S. 335, 338 (1918) 
("neither the question of official capacity nor that of official 

discretion is affected, for present purposes, by assuming or 

conceding that the proposed action m y  have been unwarranted by 

21 ( . . .continued) 
violation of a nondiscretionary procedural rule as a matter that 
divests the court of jurisdiction to enter a judgment. Cf. united 
States v. lano, 112 S. Ct. 1770, 1776 (1993) (litigants in 
criminal and civil cases may waive their procedural rights in 
federal court) . 
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the terms of the contractn); Philadel~hia Co. v. Stimson, 223 

U.S. 605, 620 (1912) ("The complainant did not ask the court to 

interfere with the official discretion of the Secretary of War, 

but challenged his authority to do the things of which complaint 

was made. " 1  . 
Under those principles, the court of appeals in this case 

erred in holding that respondentst procedural allegations against 

the Secretary of Defense and the Commission state claims of ultra 

vires action by the President. Contrary to the majority's 

reasoning (Pet. App. 12a), nothing in the 1990 Act denies the 

President authority to approve the Commissionts recommendations 

unless he determines that they were formulated free of procedural 

error. The President's powers and responsibilities are set forth 

in Section 2903(e) of the 1990 Act. Under the terms of that u' 
provision, the President "shall, by no later than July 15 * * *, 

transmit to the Commission and to the Congress a report contain- 

ing the President's approval or disapproval of the Commission's 

 recommendation^.^ 1990 Act S 2903(e) (1). If the President dis- 

approves the Comission's recommendations in whole or in part, he 

"shall transmit to the Commission and the Congress the reasons 

for that disapproval." 1990 Act § 2903(e) ( 3 ) .  In that event, 

the Commission must submit a revised list of recommendations by 

August 15, and if the President approves the revised recommenda- 

tions, he "shall transmit a copy of such revised recommendations 

to Congress, together with a certification of such approval." 

1990 A c t  5 2903 (el ( 4 )  - (5). 



30 

Nowhere in those provisions has Congress imposed, or even 

suggested, any condition or qualification on the President's 

unqualified statutory authority to napprov[el or disapprov[eln 

the Commission's recommendations. 22 Rather, the only obliga- 

tion imposed on the President by the 1990 Act is to decide, in 

his discretion, to approve or disapprove those recommendations 

and give notice of his decision to the Commission and Congress 

within the time allowed. 1990 Act 5 2903 (e) (1) - ( 4 )  As Judge 

Alito explained in dissent: 

Nothing in these provisions suggests that the 
President, upon receiving the Commission's recommenda- 
tions, must determine whether any procedural violations 
occurred at any prior stage of the statutory process. 
Nothing in these provisions suggests that the President 
must reject the Cormnissionls package of recommendations 
if such procedural violations come to his attention. 
Nothing in these provisions suggests that the President 
must base his approval or disapproval of the Comis- 
sion's recommendations exclusively on the record of the 
proceedings before the Commission. Nothing in these 
provisions suggests that the President, if he wishes to 
approve the Commission's recommendations, must do so 
for the same reasons as the Commission. And nothing in 
these provisions suggests that the President or the 
Secretary of Defense must or even can refuse to carry 
out a base closing or realignment contained in an 
approved package of recommendations on the ground that 
the Commission's recommendation regarding the affected 
base was tainted by prior procedural irregularities. 

Pet. App. 23a-24a. 23 

22 Respondents themselves conceded below that " [i] t is 
the President Is duty to review the procedural integrity of the base 
closure process or analyze whether [petitioners] complied with the 
Act's procedural mandates." Resp. C.A. Remand Br. 2. 

23 Of course, even though the President is not required to 
review the procedural integrity of petitioners1 actions, he is not 
foreclosed from doing so in the exercise of his broad discretion 
under the 1990 Act. The President may approve or disapprove the 

(continued. . . ) 



Indeed, the court or appeals acknowledged in its initial 

decision that "the President and Congress * * * may reject the 

Commission's recommendations for any reason at all," and that 

"the decision on which bases to close is committed by law to 

presidential discretion." Pet. App. 51a, 74a. That conclusion 

cannot be squared with the court's subsequent determination that 

the President acts wholly beyond his authority if he accepts the 

Comissionts recommendations without verifying that every proce- 

dure has been fully observed. Whatever the merits of respon- 

dentst claims that the Secretary or the Commission erred, the 

President was under no "plain official dutyn (Pavne, 255 U.S. at 

238) to reject a set of recommendations alleged to be infected by 

procedural error, and he was not disabled from "mak[ingI a deci- 

sion at allm in the circumstances presented here. Larson, 337 - 

V 
U.S. at 691 n.12. Rather, because the President's authority to 

accept or reject the Cormission~s recommendations "had no limita- 

tion placed on it by Congress," he did not act beyond his statu- 

tory powers by accepting the recommendations in this case. Dusan 

v .  Rank, 372 U.S. 609, 622 (1963). Far from having exceeded his 

authority under the 1990 Act, the President did precisely what it 

authorized him to do. 

b. That conclusion is reinforced by this Court's precedents 

holding that an agency's failure to comply even with mandatory 

statutory procedures will not automatically disable the agency 

23 ( .  . .continued) 
Commission's recommendations on any ground, including procedural 
grounds such as those advanced by respondents. 



from acting. As this Court has explained, " [tlhere is no pre- 

)(I sumption or general rule that for every duty imposed upon * * * 

the Government * * * there must exist some corollary punitive 

sanction for departures or omissions." United States v. Mont- 

alvo-Murillo, 495 U.S. 711, 717 (1990) (government may seek pre- 

trial detention despite failure to comply with statutory "first 

appearancen requirement) . Rather, [m] any statutory requisitions 

intended for the guide of officers in the conduct of business 

devolved upon them * do not limit their power or render its 

exercise in disregard of the requisitions ineffectual." - Id. at 

718 (quoting French v. Edwards, 80 U.S. (13 Wall.) 506, 511 

(1872)). And this Court has been "reluctant to conclude that 

every failure of an agency to observe a procedural requirement 

w voids subsequent agency action, especially when important public 

rights are at stake." Brock v. Pierce  count.^, 476 U.S. 253, 260 

11986) (agency not disabled from proceeding by failure to meet 

120-day limitation on action to recover misused federal funds). 

See also united States v .  Pashville. C. & St. L. RY., 118 U.S. 

120, 125 (1886) (noting "great principle of public policy * * 

which forbids that the public interests should be prejudiced by 

the negligence of the officers or agents to whose care they are 

confided" ) . 
Thus, where a statute cannot "be read to require, or even 

suggest," that a procedural error disables the government from 

acting, no such consequence should be implied. Montalvo-Murillo, 

495 U.S. at 717; see id. at 717-719. Furthermore, this Court has 



made clear that Congress's use of mandatory language in imposing 

1.I a procedural requirement is alone insufficient to give rise to 

the inference that the requirement limits the agency's "power to 

actn at all. Brock, 476 U.S. at 262. Thus, it is significant 

that the 1990 Act gives no suggestion either that the procedural 

requirements imposed on the Secretary and the Commission bind the 

President or that the President's discretion to accept or reject 

the Commission's recommendations is limited in any way. Given 

the President's direct responsibility for accepting or rejecting 

base closure recommendations and Congress's streamlined proce- 

dures for disapproving them, it is implausible to suggest that 

Congress meant to bring the base closure to a halt if a subordi- 

nate official committed a procedural error in preparing recom- 

'V 
mendations for those uniquely accountable entities. 

3. Even if the President acted beyond his statutory author- 

ity in approving the Commission's recommendations, the court of 

appeals erred in concluding (Pet. App. lla-12a) that the respon- 

dents stated a claim for relief under the Constitution. 

In finding that respondents stated a constitutional claim, 

the court of appeals reasoned that under Younsstown Sheet & Tube 

v. S w e r ,  SuDra, the President must have constitutional or 

statutory authority for whatever action he takes. Pet. App. lla. 

Accordingly, because the President has no inherent authority to 

close military bases, the court concluded that if he acted with- 

out statutory authority, he violated the Constitution. Ibid. 

(nour review of whether presidential action has remained within 



34 

statutory limits may be characterized as a form of constitutional 

(CII review") . 

Contrary to the court of appeals1 reasoning, however, no 

decision of this Court suggests that an Executive Branch officer 

who acts in excess of his statutory authority automatically vio- 

lates the Constitution. Rather, this Court has explicitly dis- 

tinguished between "actions contrary to [a] constitutional pro- 

hibition" and actions "merely said to be in excess of the author- 

ity delegated + * * by the Congress." Bivens v. Six Unknown 

Named Asents of Federal Bureau of Narcotics, 403 U.S. 388, 396- 

397 (1971). See also Wheeldin v. Wheeler, 373 U.S. 647, 650-652 

(1963) (absent a violation of Fourth Amendment, no federal cause 

of action exists for abuse of delegated subpoena power). Fur- 

W' ther, this Court's cases involving Rofficer's suitsn expressly 

contemplate that immunity may be stripped from an official's 

actions if the officer being sued has acted either nunconstitu- 

tionally or beyond his statutory powers." Larson, 337 U.S. at 

691 n.11 (emphasis added); accord, e . s . ,  Duuan v. Rank, 372 U.S. 

at 621-622; Philadelghia Co, v .  Stimson, 223 U.S. at 620. There 

would have been no reason for the Court to specify unconstitu- 

tionality and ultra vires conduct as separate categories in those 

cases if, as the court of appeals indicated (Pet. App. lla), all 

conduct in excess of statutory powers were itself unconstitution- 

al. 

Indeed, in pre-1976 cases such as Larson, the question of 

ultra vires conduct arose in the specific context of deciding 
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whether sovereign immunity shielded the conduct at issue from 

challenge; it did not go to the distinct question, presented 

here, whether the plaintiff stated a claim for relief, much less 

a claim for relief under the Constitution. See Larson, 337 U.S. 

at 693 (distinguishing issue of ninvasion of protected legal 

interestn from question whether conduct complained of is "over- 

eign or individualn); Attorney General's Committee on Administra- 

tive Procedure, Administrative Procedure in Government Asencies, 

S. Doc. No. 8, 77th Cong., 1st Sess. 81 (1941) (The plaintiff 

cannot sue to redress merely any unauthorized action by an 

officer. To maintain the suit the plaintiff must allege conduct 

by the officer which, if not justified by his official authority, 

is a private wrong to the plaintiff f f + . " I .  To be sure, in 

some instances the availability of a common law cause of action 

Cr has turned on whether the government was authorized to undertake 

particular action. See, e.q,, Duaan v. Rank, 372 U.S. at 622- 

623. 2 4  Even in those cases, however, the absence or presence 

of ultra vires conduct was merely relevant to whether an existing 

cause of action could be invoked; we are unaware of any case in 

which this Court held that a lack of authority was the source of 

the private right in question. 

24 In puaan v. Rank, for example, the Court held that the 
government's authority to seize plaintiffs1 water rights eliminated 
any claim that the action was a trespass. 372 U.S. at 622-623. 
Because the government's invasion of their rights was authorized, 
the plaintiffs did not have a claim for trespass, but were limited 
to an action in the Court of Claims for a taking of property with- 
out just compensation. =. at 623. 



3 6  

The court of appeals' contrary conclusion - -  that an allega- 

tion of ultra vires conduct inherently states a cause of action 

under the Constitution (Pet. App. lla-12a) - -  rests largely on a 
misreading of Younsstown. That case involved the President's 

authority to seize private domestic steel mills during the Korean 

War. See 3 4 3  U.S. at 582-583. In seizing the mills, the Presi- 

dent relied exclusively on his executive authority and his powers 

as commander-in-chief under Article I1 of the Constitution. Id. 

at 585-587. The mill owners sued to enjoin the seizure, arguing 

that Congress, and not the President, had the authority to seize 

the mills. This Court agreed, holding that the Executive had 

usurped congressional authority in seizing the mills. a. at 
588. 

Younsstown differs from this case in two crucial respects, 

each of which undermines the court of appealsf broad reliance on 

that case. First, the government in Younsstown disclaimed any 

statutory basis for the President's actions. See 3 4 3  U.S. at 

585-586. Although two statutes authorized the seizure of private 

property under specified conditions, it was conceded that "these 

conditions were not met," that "the President's order was not 

rooted in either of the statutes," and that the pertinent statu- 

tory authority was "too cumbersome, involved, and time-consum- 

ing." 3 4 3  U.S. at 586. Instead, the government defended the 

seizures exclusively on the ground that they were authorized by 

Article I1 of the Constitution. &J. at 587-588. And the sole 

issue presented to the courts was therefore the constitutional 



question whether "the seizure order 

tional power of the President." - Id 

Here, by contrast, the underly 

[was] within the constitu- 

. at 584.25 
ing legal controversy involves 

a purely statutory question. Respondents claim that petitioners 

did not comply with the 1990 Act. Petitioners argue that they 

did. Neither the President nor petitioners have claimed that the 

closure of Philadelphia Naval Shipyard was properly a matter of 

inherent Article I1 power. Thus, even if respondentsf allega- 

tions, in fact, focused on the President's action in accepting 

the base closure recommendations, resolution of the dispute in 

this case would not require a judgment about the constitutional 

authority of the President. Thus, to characterize this statutory 

controversy as a separation-of-powers dispute, as in Younsstown, 

is to disregard the essence of the claims and defenses in this 
V 

case. 

Second, the seizure of the steel mills in Younustown invaded 

the property rights of the mill owners - -  personal rights that 

25 A similar constitutional challenge was presented in Panama 
Refinins Co, v. w a n ,  293 U.S. 388 (19351, the other case cited by 
this Court in Franklin for the proposition that presidential con- 
duct may be reviewed for constitutionality. In Panama Refininq, 
Congress gave the President authority to ban interstate transporta- 
tion of oil produced in violation of state production and marketing 
limits. This Court invalidated the statute as an unconstitutional 
delegation of Congress's Article I powers. In Panama Refininq, as 
in Younsstown, the dispute never involve the scope of the Presi- 
dent's statutory authority; rather, the challenge turned solely on 
the Constitution. In addition, plaintiffsf complaint in panama 
Refininq alleged that their property rights were being invaded by 
state and federal officials, and that the statutes in question 
violated the Fourth and Fifth Amendments and the non-delegation 
doctrine. Record at 1-9, Panama Refinins Co. v. Rvan, 293 U.S. 388 
(1935) (No. 135). 



were protected not only by the common law, but also by the Fifth 

(V Amendment. By contrast, the closure of the Philadelphia Naval 

Shipyard does not deprive respondents of any such rights, In its 

initial decision, the court of appeals held (and respondents have 

not contested) that the respondent unions and employees - -  the 

plaintiffs with the most concrete stake in this litigation - -  

lack any property interest in the Shipyard's continued operation. 

See Pet. App. 69a (respondents "can identify no legitimate claim 

of entitlementn ) . 26 Thus, unlike other cases involving the 

issue of ultra vires conduct, there is no independent common law 

or constitutional right to be vindicated by respondents1 claims. 

Compare, e.s,, Philadel~hia Co. v. Stimson, 223 U.S. at 632 

(land title and riparian rights under state law); Larson, 337 

V U.S. at 693 (tort claim); Dusan v.  Rank, 369 U.S. at 622 (tres- 

pass claim); Younsstown, sunra (unauthorized taking and tres- 

pass). See also Franklin, 112 S. Ct. at 2776-2777 (justiciable 

claim of malapportionment under Article I, § 2, cl. 3). We are 

unaware of any case in which the claim of ultra vires conduct 

26 The court of appeals in this case correctly held that 
plaintiffs' due process claim failed for want of a cognizable 
property interest. The plaintiffs cannot state a valid property 
interest under the 1990 Act, because the Act vests absolute 
discretion in the President. Cf . peachum v.  Fano, 427 U.S. 215, 
226-229 (discretionary decision by state prison officials to 
transfer prisoner implicated no liberty interest, despite loss of 
employment); Bishop v. Wood, 426 U.S. 341, 344-347 (1976) (no 
property interest in "at willm employment). See also Logan v. 
Zimmerman Brush Co., 455 U.S. 422, 430 ("The hallmark of property, 
the Court has emphasized, is an individual entitlement grounded in 
state law, which cannot be removed except Ifor cause.In). Absent 
such a property interest, plaintiffs cannot assert a due process 
claim. 

V 



alone sufficed to state a claim for relief - -  much less a consti- 

(I) tutional claim for relief - -  and no independent claim for such 

relief has been stated here. 

In short, Younqstown provides no support for the court of 

appeals1 decision because this case lacks both the constitutional 

dimensions and the individual interests that supported the exer- 

cise of judicial power in Younsstown. Respondents have, in fact, 

brought a straightforward action for APA review of the actions of 

subordinate federal officials in preparing nonbinding recommenda- 

tions for the President. Because Franklin instructs that those 

actions are not "final agency actionn for purposes of the APA, 

those claims are not subject to judicial review under the APA. 

Aside from a single procedural due process claim no longer in the 

case, respondents have alleged no violation of their constitu- 

tional rights. The court of appeals erred in circumventing the 

holding of Franklin by treating their routine claims of procedur- 

al error under the 1990 Act as claims of constitutional depriva- 

tion. 

11. THE STRUCI'URE, HISTORY, AND PURPOSE OF THE DEFENSE BASE 
CLOSURE AND REALIGNMENT ACT DISPLAY CONGRESS'S INTENT 
TO PRECLUDE JUDICIAL REVIEW WITHIN THE MEANING OF THE 
ADMINISTRATIVE PROCEDURE A m  

The court of appeals also erred in holding in its initial 

decision (Pet. App. 53a-60a) that the 1990 Act does not "preclude 

judicial reviewn of respondents1 claims within the meaning of the 

APA, 5 U.S.C. 701 (a) ( 2 )  . Although the court held that the 1990 

Act impliedly precludes judicial review of respondents1 substan- 

tive challenges to decisions made during the base selection pro- 
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cess,27 it also held that the Act does not preclude courts from 

reviewing claims that the Department of Defense and the Comis- 

sion failed to comply with the Act's procedural requirements. 

Pet. App. 60a-62a. 

The Act is an intricate statutory compromise that carefully 

balances the interests of the Executive Branch and Congress in 

order to achieve consensus on the politically sensitive issue of 

closing domestic military bases in a neutral and expeditious 

manner. To achieve that end, the Act assigns the President a 

direct role in the base closure process, and involves Congress in 

overseeing the Executive Branch's decisionmaking process. The 

Act also provides that bases are recommended for closure by a 

nonpartisan Commission whose recommendations must be accepted or 

w rejected as a single, indivisible package. Finally, to accom- 

27 In particular, the court found that Congress did not 
intend to permit judicial review of the following claims against 
the Secretary of Defense: (1) that the Secretary's force structure 
plan lacked sufficient detail; (2) that the force structure plan 
was based upon insufficient data; ( 3 )  that the Secretary impermis- 
sibly prejudged the question whether the Philadelphia Naval 
Shipyard should be closed; and ( 4 )  that the Secretary relied on 
insufficiently explained and inadequately documented advice from 
the Secretary of the Navy. Pet. App. 56a. The court reasoned that 
Congress committed those decisions to the Secretary's discretion, 
that the decisions required military and other types of expertise, 
and that Congress provided alternative avenues of review - -  the 
Commission and the GAO. u. at 56a-58a. The court also found that 
the 1990 Act precluded review respondents' claims that the Commis- 
sion (1) failed to consider all Navy installations equally; (2) 
accepted inadequately documented recomendations; (3) utilized 
unpublished criteria; and ( 4 )  failed to apply published criteria 
equally. Id. at 61a. In the court's view, the issues were not 
amenable tojudicially manageable standards, and the 1990 Act pro- 
vided alternative means of review of the Commission's decisionmak- 
ing - -  specifically, oversight by the President and Congress. u. 
at 62a. 



plish Congress's goals of expedition and finality, the 1990 Act 

(r eliminates procedural obstacles that effectively blocked the 

closure of bases prior to 1988. 

Judicial intervention at the behest of persons affected by 

individual base closures strikes at the heart of this carefully 

developed statutory scheme. It invites federal courts to over- 

turn the result- embraced by the political Branches in the base 

closure process. It threatens to disrupt the balance struck by 

the statute, and in so doing, to displace the President and 

Congress as the final arbiters of the base closure process. And 

it subjects the President's decision to the very kinds of pro- 

cedural litigation and delays that the 1990 Act was designed to 

eliminate. 1n- light of these consequences, the court of appeals 

V 
erred in holding that the 1990 Act does not preclude judicial 

review. 

A. The Court Of Appeals Erred In Applying The 
Presumption of Reviewability 

The court of appeals began its analysis with the general 

presumption in favor of judicial review of administrative ac- 

tions. Pet. App. 45a-46a. In our view, reliance on that pre- 

sumption is misplaced in the context of the 1990 Act, which 

addresses sensitive questions of national security and military 

policy. See Department of the N a w  v.  puan, 484 U.S. 518, 527 

(19881 (presumption of reviewability "runs aground when it 

encounters concerns of national securityn). See also, e.q., 

Cha~~ell v.  Wallace, 462 U.S. 296 (1983) (no constitutional tort 

remedy available under Bivens v. Six Unknown Named Asents of 



Federal Bureau of Narcotics, suDra, for service-related military 

injuries) ; Orloff v. Willoushbv, 345 U.S. 83, 92-94 (1953) (no 

habeas corpus review of plaintiff's duty assignment); Feres v. 

United States, 340 U.S. 135 (1950) (Federal Tort Claims Act 

inapplicable to service-related torts). As this Court has ex- 

plained, "unless Congress specifically has provided otherwise, 

courts traditionally have been reluctant to intrude upon the 

authority of the Executive in military and national security 

affairs." Id. at 530 (citing cases). 

As the court of appeals itself acknowledged, the 1990 Act 

calls for exercise of "the discretion of the Commander-in-Chief 

concerning the domestic deployment of the Nation's military 

resources." Pet. App. 51a. In addition, the court recognized 

that the task of formulating and applying base closure standards 

w by the Secretary and Commission require military judgment and 
expertise. u. at 56a-59a. See also National Federation of 
Federal Ern~lovees v. United States, 905 F.2d 400, 405-406 (D.C. 

Cir. 1990) (base closure process under 1988 Act). Because the 

base closure process therefore necessarily involves sensitive 

judgments of military policy (see, g.s., 1990 Act S 2903(a), 

(c) (1) and (d) (2) ) , the court of appeals erred in applying the 

usual administrative law presumption that Congress desires judi- 

cial review of the outcome of an administrative process. 28 

28 Although the court of appeals purported to limit judicial 
review to alleged violations of statutory procedures, the effect of 
such review would be to overturn the President's exercise of dis- 
cretion in matters of military policy. The Act provides that the 

(continued. . . I  



B. Even If There Is A Rebuttable Presumption of Review- 
ability, The Structure, History, And Purpose Of The 
1990 Act Demonstrate That Congress Intended To Preclude 
Judicial Review Of Respondents' Procedural Claims 

Even if the presumption of reviewability were applicable 

here, this Court has emphasized that "[tJhe presumption favoring 

judicial review of administrative action is just that - -  a pre- 

sumption." Block v. ~ommunitv Nutrition Institute, 467 U.S. 340, 

349 (1984) . That "presumption favoring judicial review [is] 

overcome * * * whenever the congressional intent to preclude 

judicial review is 'fairly discernible in the statutory scheme.'" 

Id. at 351. The pertinent congressional intent may be found in a - 
various sources. The presumption in favor of judicial review 

"may be overcome by specific language or specific legislative 

history that is a reliable indicator of congressional intent." 

a. at 349. Congressional intent "may also be inferred from 

contemporaneous judicial construction barring review and congres- 

sional acquiescence in it, or from the collective import of 

legislative and judicial history behind a particular statute." 

Ibid. (citations omitted). Finally, the presumption of review- 

ability "may be overcome by inferences of intent drawn from the 

statutory scheme as a whole." Jbid. Accordingly, as long as 

"the congressional intent to preclude judicial review is 'fairly 

2 8  ( .  . .continued) 
President can approve or disapprove the Cornmission~s recornmen- 
dations for any reason at all (Pet. App. 46a, 69a) ; the court of 
appeals' ruling limits the President's ability to exercise that 
discretion by holding that he must reject recommendations with 
which he agrees if his subordinates have not observed every 
procedural particular alleged to be required under the 1990 Act. 

V 



discernible'" from any of these sources (id. at 351), judicial 

review is foreclosed. When measured against these standards, the 

Act precludes judicial review of the base closure process. 

1. The structure of the 1990 Act indicates that judicial 

review is incompatible with the statutory scheme, which was 

designed to minimize the ways in which political maneuvering 

could impede the base closure process. Like its immediate prede- 

cessor - -  the 1988 - -  the 1990 Act was designed to elirni- 

nate unnecessary obstacles to base closures and create a "prompt 

and rational" process for closing obsolete bases. H.R. Conf. 

Rep. No. 923, lOlst Cong., 2d Sess. 705 (1990). See also H.R. 

Rep. No. 735, suDra, Pt. 2, at 8 (noting purposes of the 1988 

Act). To achieve that objective, a process was designed that 

'tr 
would should address the tendency of "political pressures * 

to interferen with the integrity of the process. H.R. Rep. No. 

735, s u D r a ,  Pt. 2, at 8-9; see H.R. Conf. Rep. No. 923, suDra, at 

705; 1991 Re~0rt at 1-1 to 1-2; Pet. App. 82a-84a (Alito, J., 

dissenting in part) . 
Accordingly, the 1990 Act is structured to limit the avenues 

through which political maneuvering can delay or derail the base 

closure process. It does so in part by striking a careful 

29 As discussed (see pp. --- , su~ra) , the 1988 Act provided 
for an independent Commission. 5 203, 102 Stat. 2627-2628. The 
Commission submitted a report recommending base closures to the 
Secretary of Defense, who was not authorized to close bases under 
the 1988 Act unless he approved the report and transmitted it to 
Congress. SS 201 (11, 202 (a) (1) , 102 Stat. 2627. The 1988 Act 
provided a waiting period for Congress to enact a joint resolution 
of disapproval. 5 202(b), 102 Stat. 2627. 
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balance between the President and Congress. By requiring the 

w President to approve the base closure recommendations (1990 Act 

§ 2903 (el), Congress provided that the ultimate decision maker in 

the Executive Branch would be an official directly accountable to 

the public. At the same time, Congress also called for extensive 

congressional involvement throughout the process. For example, 

the Act provides for presidential consultation with key Members 

of Congress before the President appoints the Commissioners. 

1990 Act § 2902(c) (2). The Act also requires the Secretary and 

the Commission to keep Congress apprised of developments at 

numerous steps in the preparation of base closure recommendations 

for the President. See, % a , ,  1990 Act 5 2903 (a) (11, (b) (2), 

(c) (1) and (dl (3). 30 Finally, the process facilitates substan- 

tial congressional oversight by adopting streamlined legislative 

V procedures eliminating usual opportunities for delay and strate- 

gic maneuvering. 1990 Act 5 5  2904(b), 2908. 31 

30 For example, the Secretary of Defense must submit the 
force-structure plan to Congress along with the budget justifica- 
tion documents submitted each year. 1990 Act § 2903(a) (1). In 
addition, the Secretary was required to transmit to the congressio- 
nal defense committees the final criteria for base closure selec- 
tion. 1990 Act 5 2903(b) ( 2 ) .  When the Department of Defense pub- 
lishes its recommended closures in the Federal Register, it must 
also transmit the list of recommendations to those congressional 
committees. 1990 Act 5 2903 (c) (1). If the Commission departs from 
the Secretary's recommendations, it must prepare a report explain- 
ing and justifying the departure, and it must transmit the report 
to Congress and the President at the same time. 1990 Act 5 2903(d) 
(3). 

31 A 
disapproval 
Commission' 
resolution 

Member of Congress may introduce a joint resolution of 
within 10 days of the President's transmittal of the 

s report with-his approval. 1990 Act 5 2908 (a). That 
covers all of the recommendations b i d .  1 , and it is 

(continued. . . ) 



A critical aspect of the process is the use of an indepen- 

dent and bipartisan Commission to recommend bases for closure. 

H.R. Rep. No. 665, supra, at 341. To safeguard the Comrnissionts 

role in the process, the Act provides that its recommendations 

must be considered as an indivisible package. H.R. Conf. Rep. 

No. 923, BuDra, at 704. The President may trigger base closures 

under the Act only by approving "all the recommendationsn of the 

independent Commission. See 1990 Act 5 2903(e) ( 2 )  and (4) .32 

The Act's expedited legislative procedures, in turn, apply only 

to a joint resolution of disapproval applying to all the bases 

that the President approved for closure, and no amendments to the 

joint resolution may be entertained. 1990 Act § 2908(a) (2) and 

(d l  (21 . 
Consequently, the scheme of the 1990 Act reflects a desire 

to transform the base closure process into one whose safeguards 

are provided by the direct, and carefully balanced, participation 

of the President and Congress. By allowing litigants to contest 

31(. . .continued) 
referred to the Armed Services Commit tee of the appropriate House. 
1990 Act 5 2908(b). If the Cornittee does not report on the reso- 
lution within 20 days of the President's transmittal of the report, 
the resolution is automatically discharged and placed on the legis- 
lative calendar. 1990 Act § 2908(c). Three days later, a Member 
may make a nondebatable motion to proceed to consideration of the 
resolution. 1990 Act S 2908 (dl (1) . When the resolution is consid- 
ered, debate is limited to two hours. 1990 Act 5 2908(d) ( 2 ) .  

32 The President, of course, is free to disapprove the 
Commission's recommendations in whole or in part. 1990 Act 
P 2903(e)(3). If he does so, the Commission produces a new set of 
recommendations. Ibid. At that point, if the President does not 
approve "all the recommendationsIm no base closures can be 
effectuated under the Act for that round. 1990 Act 5 2903(e) (4) 
and (5). 



individual base closures after the President has approved and 

hH 
Congress has declined to disapprove a package of base closures, 

the court of appeals has struck at the heart of the carefully 

balanced statutory mechanism enacted by Congress. Under the 

court's decision, private parties - -  whose elected representa- 
tives failed to achieve their goals through the Act's streamlined 

legislative procedures33 - - will be able to pick apart the end 
product of that process. If litigants can sue to extract an 

individual base (like the Philadelphia Naval Shipyard) from the 

package of closures and require the Commission to redo its 

recommendation for that base, then "the President and Congress 

will be placed in precisely the situation that the new scheme was 

designed to avoid - -  deciding whether to close or spare a single 

33 As discussed (see p. - , supra) , on July 30, 1991, the 
House of Representatives considered a proposed resolution of dis- 
approval. 137 Cong. Rec. H6006-H6039 (daily ed.). During the 
debate on that resolution, several of the respondent Members of 
Congress argued that the resolution of disapproval should be passed 
because of alleged flaws in the procedures used to select the 
Philadelphia Naval Shipyard for closure. See id. at H6009-H6010 
(Rep. Weldon); id. at H6010-H6011 (Rep. Foglietta); u. at H6021 
(Rep. Andrews). The 1990 A c t  was designed with the understanding 
that Congress would be in a position to determine whether the base 
closure process had been conducted "honestly and fairlyn before it 
voted on whether to disapprove the base closure report transmitted 
by the President. H.R. Rep. No. 665, suDra,  at 384. The explicit 
provision for substantial congressional oversight in the base 
closure process is strong evidence that Congress did not intend to 
rely on the courts to police that carefully designed process. See 
Banzhaf v .  Smith, 737 F.2d 1167, 1169 (D.C. Cir. 1984) (en banc) 
("The lack of any authorization for + + review at the behest of 
members of the public, when viewed in the context of + * the 
explicit provision of congressional oversight as a mechanism to 
keep the [defendants] to [their] statutory duty, strongly suggests 
that Congress intended no review at the behest of the public."). 
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base. 'I App., infra, 87a (Alito, J. , dissenting in part) . 3 4  

V That result is inconsistent with Congress's objective to break 

the political stalemate through the use of a unitary process of 

base closures superintended by both political Branches. 

2. a. Judicial review also is precluded where it is incon- 

sistent with Congress's goals of expedition and finality. See, 

e.s., Morris v.  Fressette, 432 U.S. 491, 501-505 (1977) . Based 

on the recognition that "[elxpedited procedures * * * are essen- 
tial to make the base closure process workn (H.R. Rep. No. 665, 

supra, at 3841, Congress crafted a process that "would consid- 

erably enhance the ability of the Department of Defense * * * 

promptly [to] implement proposals for base closures and realign- 

ment." H.R. Conf. Rep. No. 923, Supra, at 707. Congress recog- 

nized that delay had been one of the significant causes of the 

stalemate over base closures. See Pet. App., 80a-BZa (Alito, J., 

dissenting in part); H.R. Conf. Rep. No. 923, puma, at 705 (the 

prior base closures had "take[n] a considerable period of time 

and involve[d] numerous opportunities for challenges in courtn). 

Accordingly, Congress sought "to prevent delaying tactics by 

setting short, inflexible time limits for action by the Commis- 

3 4  The court of appeals' ruling also fails to appreciate the 
interrelationship of the determination to close certain bases, and 
to reassign functions to various other bases, as part of a single 
package. If a court enjoins the closing of one base, it will 
undermine the assumptions on which other parts of the package rest. 
See Pet. App. 86a (Alito, J., dissenting in part). 



sion, the President, and the Congress." Pet. App. 80a (Alito, 

w J. , dissenting in part) . 35 
To that end, Congress established a rigid series of dead- 

lines and time limits to expedite the base closure process. See 

pp. ---, supra. For example, the Act provides for the Secretary 

of Defense to publish his final selection criteria no later than 

February 15, 1991, and to publish any amendments to those crite- 

ria no later than January 15 in 1993 and 1995. 1990 Act 8 2903 

(b) ( 2 )  ( A ) .  For the Secretary's submission of recommended base 

closures, moreover, Congress set deadlines of April 15, 1991, and 

March 15 in 1993 and 1995. 1990 Act 8 2903 (c) . The Commission 

is required transmit its recommendations to the President by July 

1 in each of the three years (1990 Act S 2903 (dl (2) (A)), and the 

w President, in turn, must approve or disapprove the list by July 

35 During the July 30, 1991, debate on the joint resolution 
of disapproval, one of the principal authors of the 1990 Act empha- 
sized the importance of speed and finality in the legislative 
scheme : 

[Olne huge advantage to this base closing procedure is 
that it allows a base closing decision to be made with 
some finality. In the past, proposed base closing were 
often disputed for yearis] before a final verdict was 
rendered. That was the worst of all possible worlds. 
Even if the base was eventually saved from closure, the 
businesses around the base were greatly harmed by the 
persistent uncertainty. 

Under this procedure, however, all the communities 
affected [have] a chance to thoroughly make their case 
for their base. Now, this time of deliberations will 
come to an end and the decision will be made. At this 
point communities can roll up their sleeves, pull 
together, and find the best way to adjust to the base 
closure. 

137 Cong. Rec. H6008 (daily ed. ) (Rep. Armey) . 
w 



15 (1990 Act § 2903 (el (1) ) . Congress then has 45 days to disap- 

prove the list before it takes legal effect. 1990 Act .§ 2904(b). 

That strong emphasis on expedition in the process of selection is 

hardly compatible with the broad availability of judicial review 

capable of displacing the results of that process thereafter. 

b. The emphasis on expedition and finality is confirmed, 

moreover, by the fact that Congress expressly exempted the 

process of selecting bases from the requirements of NEPA. As 

discussed (see pp. -- , ~upra) , prior to the enactment of the 

1988 and 1990 Acts, litigants effectively blocked base closures 

by mounting procedural challenges to base closures under NEPA. 

See H.R. Conf. Rep. No. 1071, S U D ~ ~ ,  at 23. Accordingly, the 

1990 Act forecloses all NEPA actions relating to the base selec- 

V 
tion process, and permits NEPA litigation only with respect to a 

narrow class of post-selection implementation actions. 1990 Act 

0 2905(c). 36 Congress restricted the availability of NEPA 

challenges precisely because it nrecognize[d] that [NEPA] has 

been used in some cases to delay and ultimately frustrate base 

36 Specifically, NEPA applies only after the process of 
selection is complete. It applies to actions by the Department of 
Defense (i) during the process of property disposal, and (ii) 
during the process of relocating functions from a military 
installation being closed or realigned to another military 
installation after the receiving installation has been selected but 
before the functions are relocated. 1990 Act S 2905 (c) (2) (A )  . 
The Act specifically provides that the Secretary is not required 
under NEPA to consider "the need for closing or realigning the 
military installation which has been recommended for closure or 
realignment by the Commissionn or "military installations alterna- 
tive to those recommended or selected." 1990 Act S 2905(c) (2) (B) 
(i) and (iii) . Thus, Congress explicitly crafted the applicability 
of NEPA to make clear t h a t  t h e  selection process is  not subject to 
its constraints. 



clos~res.~ H.R. Conf. Rep. No. 1071, suDra, at 23. Congress 

recognized that NEPA challenges could impede or defeat base clo- 

sures despite the procedural nature of the litigation and acted 

to eliminate the threat of such disruptive procedural litigation. 

There is no reason to believe that Congress intended to take 

with one hand what it gave with the other, by barring NEPA 

challenges to the selection decision while allowing broad proce- 

dural attacks on the way the Commission formulates its nonbinding 

recommendations to the President. The protracted delays inherent 

in such litigation would directly undermine the objectives that 

Congress pursued by adopting a streamlined process and eliminat- 

ing the threat of burdensome NEPA litigation. 37 

c. Although the court of appeals acknowledged the 1990 
V 

Act's emphasis on expedition and finality, the court assumed that 

those interests lapse once Congress has acted. Pet. App. 50a- 

51a. However, even after the base selection process is complete, 

the 1990 Act places a continuing premium on expedition and 

finality. Thus, while the 1990 Act permits a limited class of 

37 Contrary to the court of appealst view (Pet. App. 56a), it 
is not plausible that Congress's disallowance of NEPA suits carries 
the negative implication that other types of procedural claims may 
be brought under the Act. As discussed in the text, NEPA cases 
were the primary litigation-related impediments to base closures, 
and Congress had explicitly subjected base closure decisions to 
NEPA in 1977. 10 U.S.C. 2687(b) (3) (Supp. I 1977). Thus, it was 
necessary for Congress to deal explicitly with NEPA claims in the 
1988 and 1990 Acts. In addition, Congress wished to preserve a 
narrow class of NEPA claims relating to the implementation of base 
closures (see § 2905(c) (3) 1 ;  hence, it was necessary for Congress 
to draw an explicit line between permissible and prohibited NEPA 
suits. 



NEPA suits concerning the implementation of final base closure 

w decisions, the Act subjects such suits to a 60-day time limit. 

1990 Act § 2905 (c) ( 3 ) .  That strict time limit is inexplicable 

if speed and finality lose significance once base closure deci- 

sions have become final. 

Moreover, given the substantial threat to finality and delay 

from suits like the present one, it is also inexplicable that 

Congress omitted a similar time limitation if it intended to 

permit such suits. See Pet. App. 80a-81a n.16 (Alito, J., 

dissenting in part) ("No statute of limitations was prescribed 

for a suit of the type at issue here. This seems a clear indica- 

tion that no such suits were contemplated."). If Congress had 

contemplated that courts could hear challenges to the Secretary's 

and Commission's compliance with the 1990 Act's procedural 

w requiremenrs, it would not have left plaintiffs free to proceed 

without time limits, while imposing rigid time limits on NEPA 

suits with far less impact on the base closure process. 

The court of appeals' narrow view of Congress's concerns 

with speed and finality also overlooks the cyclical nature of the 

base closure process under the Act. The Act provides for three 

successive biennial rounds of base closures (see p. -, SUD~B) , 

and the finality of each round's decisions is vital to planning 

for the following round. Delay caused by litigation over the 

bases closed during one round will inevitably interfere with 

successive rounds by creating uncertainty about the existing base 

structure and capacity of the Armed services. In short, judicial 



review, regardless of when it is conducted, cannot be undertaken 

w without jeopardizing the interests in speed and finality empha- 

sized by Congress in the 1990 Act. 

4 .  The legislative history reinforces the inferences of 

unreviewability drawn from the structure and policies of the 1990 

Act. As discussed (see pp. -- - ) , Congress's objective of 

expedition and finality - -  which is evident on the face of the 

Act - -  is confirmed by legislative history indicating that the 

1988 and 1990 Acts were designed, in large measure, to avoid 

litigation-related delays that had effectively shut down the 

process of base closures previously. See pp. - 8 , .  More 

directly, the conference report accompanying the 1990 Act 

"state[s] quite clearly that there would be no APA review of key 

decisions in the base closing and realignment process." Pet. 

App. 73a (Alito, J., dissenting in part) . Specifically, the 

relevant passage of the 1990 conference report states: 

(Nlo final agency action occurs in the case of various 
actions required under the base closure process con- 
tained in this bill. These actions, therefore, would 
not be subject to the rulemaking and adjudication 
requirements and would not be subject to judicial 
review. Specific actions which would not be subject to 
judicial review include the issuance of a force struc- 
ture plan + + + ,  the issuance of selection criteria 
+ + + ,  the Secretary of Defense's recommendation of 
closures and realignments * + * ,  the decision of the 
President + +,  and the Secretary's actions to carry 
out the recommendations of the Commission +. 

H.R. Conf. Rep. No. 923, s u ~ r a ,  at 706. That passage pro- 

'' Congress reiterated this view when it subsequently amended 
the 1990 Act in respects not relevant here. See 137 Cong. Rec. 
H10,394-10,395 (daily ed. Nov. 18, 1991) ; id. at S17,540 (daily ed. 

(continued ... ) 



vides direct confirmation that the 1990 Act was designed with the 

understanding that the courts would not police official compli- w 
ance with statutory requirements of the base closure process. 39 

Finally, judicial intervention would necessarily give 

rise to severe remedial problems. Although the court of appeals 

declined to address in detail the appropriate form of relief, it 

indicated that it would be proper to remand base closure recom- 

mendations to the Secretary and Commission for further proceed- 

ings in accordance with the Act. Pet. App. 55a n.13. The Com- 

mission itself, however, goes out of existence after each of the 

38 ( .  . .continued) 
Nov. 22, 1991). The conference report accompanying the 1991 
amendments states that "the conferees reaffirm the view, expressed 
in the [I990 conference report] accompanying the [1990 Act], that 
actions taken under the Act 'would not be subject to the rulemaking 
and adjudication requirements [of the APA] and would not be subject 
to judicial review.'" u. at H10,143. That reaffirmation of the w unreviewability occurred after the district court in this case had 
held that the 1990 Act precludes judicial review, a development 
that respondents called to Congresst s attention. See, e .Q.. , 137 
Cong. Rec. S17,153-S17,170 (daily ed. Nov. 20, 1991) (Sen. 
Specter). The fact that Congress amended the 1990 Act in other 
respects, while reiterating its earlier statements regarding the 
unavailability of judicial review, supports the conclusion that 
Congress intended to preclude judicial review. 

39 The court of appeals dismissed the 1990 conference report 
by arguing that its discussion of reviewability was properly 
understood in terms of its reference to "final agency action." 
Pet. App. 53a-54a. In the court's view, the report's reference to 
w[s]pecific actions which would not be subject to judicial reviewn 
(H.R. Conf. Rep. No. 923, m, at 706) merely related back to the 
previous reference to the lack of finality. For two reasons, 
however, that conclusion does not advance respondents1 position. 
First, it merely reinforces our contention that judicial review is 
precluded here because respondents are not challenging "final 
agency action* within the meaning of the APA. Second, the court 
itself acknowledged (Pet. App. 54a) that some of the "specific 
actionsn described by the report as unreviewable - - such as the 
"decision of the Presidentn - -  "concededly do not fitn that 
explanation. 



biennial base closure sessions; it meets only during 1991, 1993, 

w and 1995, and the terns of its members (other than the Chairman) 

expire at the end of the Session of Congress in which they were 

appointed. 1990 Act 5 2902 (d) (1) and (e) (1) . Accordingly, a 

court cannot remand the base closure decision to the Commission 

for further proceedings because the Commission cannot act until 

it has been assembled for the next biennial round. At that 

point, the Commission is occupied with the next set of base clo- 

sures. 

Moreover, the Act expressly provides that, after expiration 

of the 45-day period for congressional disapproval of the Presi- 

dent's report and certification, the Secretary of Defense "shall 

+ + close all military installations recommended for closure by 

the President pursuant to section 2903(e)." 1990 Act 5 2904(a) 

(emphasis added) . A court has no authority at that point to 

interfere with the Secretary's performance of this mandatory duty 

by reviewing actions of the Secretary or the Commission that took 

place before the President submitted the report to Congress. Be- 

cause any meaningful remedy would therefore jeopardize the Act's 

policies and undermine its timetable and procedures, it is 

inconceivable that Congress intended to permit any judicial 

review of the base closure decisions at all. 

B. The Procedural Nature of Respondents* Remain- 
ing Claims Supports The Inference Of Preclu- 
sion Of Review 

The court of appeals held that although the substance of the 

base closure decision is unreviewable, Congress did not preclude 



56 

judicial review of alleged procedural violations of the 1990 Act. 

w Pet. App. 60a-61a, 62a. That distinction does not withstand 

scrutiny. 

First, as explained (see pp. --- , suDra), the most signif- 

icant barriers to closing unneeded domestic military installa- 

tions prior to 1988 consisted of procedural litigation. Congress 

explicitly made NEPA applicable to base closures in 1977. See 10 

U.S.C. § 2687(b)(2) (Supp. 11977). As this Court has explained, 

obligations imposed on federal agencies by NEPA are "essentially 

procedural." Strvcker's Bav Neishborhood Council v. Karlen, 444 

U.S. 223, 227 (1980). See also, g.q., Robertson v. Methow Vallev 

Citizens Council, 490 U.S. 332, 350 (1989). Thus, if Congress 

had been concerned only with precluding substantive challenges to 

base closure decisions, it would not have gone out of its way to 

restrict NEPA actions under Sectlon 2905(c) of the 1990 Act. 

Second, even though the court of appeals purported to limit its 

decision to procedural matters, judicial review will inevitably 

affect the substance of those decisions if, as respondents have 

requested, the district court enjoins the closure of the Phila- 

delphia Naval Shipyard and other naval installations. According- 

ly, it is clear that even procedural claims of the variety that 

remain at issue here threaten the expedition and integrity of the 

process established by Congress - - .  which quite explicitly relies 

on oversight by the President and Congress to see that the law is 

observed. 



CONCLUSION 

The judgment of the court of appeals should be reversed. 
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Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

July 1 1,2005 

The purpose of this white paper is to provide a discussion of legal and policy 
constraints on Defense Base Closure and Realignment Commission (Commission) action 
regarding certain base closure and realignment recommendations. This paper will not 
discuss limits explicit in the Defense Base Closure and Realignment Act of 1990, as 
amended (Base Closure ~ c t ) , '  such as the final selection   rite ria,^ but will focus rather on 
other less obvious constraints on Commission action. 

This discussion uses Air Force Recommendation 33 (AF 33),  Niagara Falls Air 
Reserve Station, NY,%S an illustration. The text of AF 33 follows: 

I Pub. L. No. I01 -5 10, Div B, Title XXIX, Part A, 104 Stat. 1808 (Nov. 5, 1990), as amended by Act of 
Dec. 5, 199 1, Pub. L. No. 102-1 90, Div A, Title 111, Part D, $ 344(b)(1), 105 Stat. 1345; Act of Dec. 5, 
1991, Pub. L. No. 102-190, Div B, Title XXVIII, Part B, $9 2821(a)-(h)(l), 2825, 2827(a)(I), (2). 105 Stat. 
1546, 1549, 155 1 ; Act of Oct. 23, 1992, Pub. L. No. 102-484, Div. A, Title X, Subtitle F, $ 1054(b), Div. 
B, Title XXVIII, Subtitle B, $ 9  2821(b), 2823, 106 Stat. 2502, 2607, 2608; Act of Nov. 30, 1993, Pub. L. 
No. 103- 160, Div. B, Title XXIX, Subtitle A, $$ 2902(b), 2903(b), 2904(b), 2905(b), 2907(b), 2908(b), 
29 1 8(c), Subtitle B, $5  292 1 (b), (c), 2923,2926, 2930(a), 107 Stat. 19 1 1, 19 1 4, 19 1 6, 191 8, 192 1, 1 923, 
1928, 1929, 1930, 1932, 1935; Act of Oct. 5, 1994, Pub. L. No. 103-337, Div A, Title X, Subtitle G, $ 9  
I O7O(b)(l5), 1070(d)(2), Div. B, Title XXVIII, Subtitle B, $0 28 1 1 ,  28 12(b), 28 1 3(c)(2), 28 13(d)(2), 
2813(e)(2), 108 Stat. 2857, 2858, 3053, 3055,3056; Act of Oct. 25, 1994, Pub. L. No. 103-421, $ 2(a)-(c), 
(f)(2), 108 Stat. 4346-4352,4354; Act of Feb. 10, 1996, Pub. L. No. 104-106, Div A, Title XV, $ 3  
1502(d), 1504(a)(9), 1505(e)(l), Div. B, Title XXVIII, Subtitle C ,  09 283 1 (b)(2), 2835-2837(a), 2838, 
2839(b), 2840(b), 1 10 Stat. 508,5 13.5 14, 558,560,561,564,565; Act of Sept. 23, 1996, Pub. L. No. 
104-201, Div. B, Title XXVIII, Subtitle B, $ 8  28 12(b), 28 13(b), 1 I0 Stat. 2789; Act of Nov. 18, 1997, Pub. 
L. No. 105-85, Div. A, Title X, Subtitle G, $ 1073(d)(4)(B), (C), 1 I I Stat. 1905; Act of Oct. 5, 1999, Pub. 
L. 106-65, Div. A, Title X, Subtitle G, 8 1067(10), Div. C, Title XXVIII, Subtitle C, $$  2821(a), 2822, 1 13 
Stat. 774, 853, 856; Act of Oct. 30, 2000, Pub. L. No. 106-398, $ I, 114 Stat. 1654; Act of Dec. 28, 2001, 
Pub. L. No. 107-107, Div. A, Title X, Subtitle E, $ 1048(d)(2), Div B, Title XXVIII, Subtitle C, $ 282 l(b), 
Title XXX, $ 8  3001 -3007, 1 15 Stat. 1227, 131 2, 1342; Act of Dec. 2, 2002, Pub. L. No. 107-3 14, Div A, 
Title X, Subtitle F, 5 1062(0(4), 1062(m)(I)-(3). Div. B, Title XXVIII, Subtitle B, 8 2814(b), Subtitle D, 
5 2854, 1 16 Stat. 265 I, 2652, 27 10, 2728; Act of Nov. 24, 2003, Pub. L. No. 108- 136, Div A, Title VI, 
Subtitle E, § 655(b), Div. B, Title XXVIII, Subtitle A, $ 2805(d)(2), Subtitle C, $ 282 1, 1 17 Stat. 1523, 
1721, 1726; and Act of Oct. 28, 2004, Pub. L. No. 108-375, Div. A, Title X, Subtitle I, $ 1084(i), Div. B, 
Title XXVIII, Subtitle C, $5  283 1-2834, 1 18 Stat. 2064,2132. . 
2 Base Closure Act $ 29 13. 

DEPT. OF DEFENSE, BASE CLOSURE A N D  REALIGNMENT REPORT, VOL. I, PART 2 OF 2: DETAILED 
RECOMMENDATIONS, Air Force 33 (May 13, 2005). This recommendation and the others cited in this paper 
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Close Niagara Falls Air Reserve Station (ARS), NY. Distribute 
the eight C-130H aircraft of the 914 '~  Airlift Wing (AFR) to the 3141h 
Airlift Wing, Little Rock Air Force Base, AR. The 914'~'s headquarters 
moves to Langley Air Force Base, VA, the Expeditionary Combat Support 
(ECS) realigns to the 3 loth Space Group (AFR~) at Schriever Air Force 
Base, CO, and the Civil Engineering Squadron moves to Lackland Air 
Force Base, TX. Also at Niagara, distribute the eight KC-135R aircraft of 
the 107'~ Air Refueling Wing (ANG~) to the 10ISt Air Refueling Wing 
(ANG), Bangor International Airport Air Guard Station, ME. The 10ISt 
will subsequently retire its eight KC-135E aircraft and no Air Force 
aircraft remain at ~ i a ~ a r a . ~  

are identified by the section and page number where they appear in the recommendations presented by the 
Secretary of Defense on May 13,2005. 

Air Force Reserve 
"ir National Guard 

The justification, payback, and other segments of AF 33 read: 

Justification: This recommendation distributes C-130 force structure to Little Rock 
(17-airlift), a base with higher military value. These transfers move C-130 force structure 
from the Air Force Reserve to the active duty - addressing a documented imbalance in 
the activelreserve manning mix for C-130s. Additionally, this recommendation 
distributes more capable KC-1 35R aircraft to Bangor (l23), replacing the older, less 
capable KC-1 35E aircraft. Bangor supports the Northeast Tanker Task Force and the 
Atlantic air bridge. 
Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $65.2M. The net of all costs and savings to the Department 
during the implementation period is a savings of $5.3M. Annual recurring savings after 
implementation are $20.1M, with a payback period expected in two years. The net 
present value of the cost and savings to the Department over 20 years is a savings of 
$199.4M. 
Economic Impact on Communities: Assuming no economic recovery, this 
recommendation could result in a maximum potential reduction of 1,072 jobs (642 direct 
jobs and 430 indirect jobs) over the 2006-201 1 period in the Buffalo-Niagara Falls, NY, 
metropolitan statistical economic area, which is 0.2 percent of economic area 
employment. The aggregate economic impact of all recommended actions on this 
economic region of influence was considered and is at Appendix B of Volume I [of the 
Department of Defense Base Closure and Realignment Report]. 
Community Infrastructure Assessment: Review of community attributes indicates no 
issues regarding the ability of the infrastructure of the communities to support missions, 
forces, and personnel. There are no known community infrastructure impediments to 
implementation of all recommendations affecting the installations in this 
recommendation. 
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This recommendation, AF 33, includes elements common to many of the Air 
Force recommendations that are of legal and policy concern to the Commission: 

= the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National ~ u a r d ~  unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

Environmental Impact: There are potential impacts to air quality; cultural, 
archeological, or tribal resources; land use constraints or sensitive resource areas; noise; 
threatened and endangercd species or critical habitat; waste management; water 
resources; and wetlands that may need to be considered during the implementalion of this 
recommendation. There are no anticipated impacts to dredging; or marine mammals, 
resources, or sanctuaries. Impacts of costs include $0.3M in costs for environmental 
compliance and waste management. These costs were included in the payback 
calculation. There are no anticipated impacts to the costs of environmental restoration. 
The aggregate environmental impact of all recommended BRAC actions affecting the 
installations in this recommendation have been reviewed. There are no known 
environmental impediments to the implementation of this recommendation. 

The payback figures are known to be incorrect, as they take the manpower costs associated with the 107'~ 
Air Refueling Wing, a unit of the New York Air Guard, as a savings despite the fact that the unit is 
expected to continue to exist at the same manpower levels as it does today. 

These units have a dual status. Although often referred to as units of the "Air National Guard" or "Army 
National Guard," these units are only part of the National Guard when they are called into Federal service. 
When serving in a state or territorial role, they form a part of the militia (or guard) of their own state or 
territory under the command of their own governors. When called into Federal service, the units form a 
part of the National Guard, a part of the Armed Forces of the United States under the command of the 
President. 
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The legal and policy considerations related to Commission action on each of these 
elements are discussed below. While several of these issues are unique to the 
recommendations impacting units of the Air National Guard, several of the issues are also 
present in recommendations not involving the Air National Guard. 

The Creation of a Statutory Requirement to Base Certain Aircraft in Specified 
Locations 

In AF 33, the Air Force proposes to "distribute . . . eight KC-135R aircraft . . . to 
. . . Bangor International Airport Air Guard Station," Maine. The eight tankers are 
currently based at Niagara Falls, New York. Many other Air Force recommendations 
also include language that would direct the relocation of individual aircraft to specific 
sites. 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
recommendations like those contained in AF 33 that mandate the placement of specific 
numbers of certain types of aircraft will place significant constraints on the future 
operations of the Air Force. In 1995, the previous Defense Base Closure and 
Realignment Commission found it necessary to remove similar mandatory language 
contained in recommendations approved in prior BRAC rounds. The restrictions on the 
placement of aircraft that were removed by the 1995 Commission were considerably less 
detailed than those currently recommended by the Air ~ o r c e . ~  

The Base Closure Act contains no language that would explicitly limit the life- 
span of the statutory placement of the specified aircraft at the indicated sites.9 

Although the Base Closure Act combines elements of the national security powers 
of both Congress and the President, the end result of the process will be a statute. 

Faced with rapidly evolving capabilities, threats and missions, as well as a perceived budgetary shortfall, 
the Air Force would also suffer greater impediments from statutory directions on the basing of specific 
airframes today than the Navy did in the early 1990s. 

Although an argument could be made that the language of section 2904(a)(5) requiring that the Secretary 
of Defense "complete all such closures and realignments no later than the end of the six-year period 
beginning on the date on which the President transmits the report pursuant to section 2903(e) containing the 
recommendations for such closures or realignments" might limit the life-span of such restrictions, the 
validity of this argument is questionable. Absent a later action by Congress or the President, or a future 
Commission, the changes effected by the Base Closure Act process are generally intended to be permanent. 
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Assuming that the resulting statute is legally sound, it will require the concerted action of 
Congress and the President to relieve the Air Force of basing restrictions placed on 
specific aircraft by the statute. The deployment and direction of the armed forces, 
however, is principally the responsibility of the President as Commander in Chief. Were 
operational circumstances to arise that required the redistribution of those aircraft, this 
conflict of authorities could delay or prevent appropriate action. l o  

Where an otherwise appropriate recommendation would require the Air Force to 
place certain aircraft in specific locations, the Commission should amend that 
recommendation to avoid the imposition of a statutory requirement to base certain aircraft 
at specific locations. This could be accomplished in some instances by amending the 
recommendation to identify the units or functions that are to be moved as a result of the 
closure or realignment of an installation, rather than identifying associated airframes. In 
other instances, it might be more appropriate to strike references to specific aircraft and 
locations, substituting instead an authority that would permit the Secretary of the Air 
Force to distribute the aircraft as he sees fit.'' 

'O Although both 5 2904(c)(2) of the Base Closure Act and 10 USC 5 2687(c) permit the realignment or 

V closure of a military installation regardless of the restrictions contained in each "if the President certifies to 
the Congress that such closure or realignment must be implemented for reasons of national security or a 
military emergency," 10 USC 5 2687(c), this language does not relieve the armed forces from the statutory 
rovisions that result from the Base Closure Act process. 
For example, in AF 32, Cannon Air Force Base, NM. the Air Force recommends 

Close Cannon Air Force Base, NM. Distribute the 27th Fighter Wing's F-16s to 
the 11 51h Fighter Wing, Dane County Regional Airport, Truax Field Air Guard Station, 
WI (three aircraft); I 14" Fighter Wing, Joe Foss Field Air Guard Station, SD (three 
aircraft); 150" Fighter Wing, Kirtland Air Force Base, NM (three aircraft); 1 1 3th Wing, 
Andrews Air Force Base, MD (nine aircraft); 57" Fighter Wing, Nellis Air Force Base, 
NV (seven aircraft), the 3881h Wing at Hill Air Force Base, UT (six aircraft), and backup 
inventory (29 aircraft). 

This recommendation would stand-down the active component 271h Fighter Wing and distribute the unit's 
aircraft to various other active and reserve component units as well as the Air Force backup inventory. The 
language of this recommendation does not call for the movement of any coherent unit. To bring this 
recommendation within the purpose of the Base Closure Act, it may be more appropriate for the 
Commission to amend the recommendation to read "Close Cannon Air Force Base, NM. Distribute the 271h 
Fighter Wing's aircraft as directed by the Secretary of the Air Force." Such an amendment would have the 
benefit of preserving the Air Force's flexibility to react to future needs and missions. Such an amendment 
would be appropriate under the Base Closure Act because the language directing the "distribution" of 
airframes independent of any personnel or function exceeds the authority granted to the Commission in the 
Base Closure Act. See the discussions of the use of the Base Closure Act to effect changes that do not 
require the authority of the Act and to effect changes in how a unit is equipped or organized, below. 
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The Use of the Base Closure Act to Effect Changes that do not Require the 
Authority of the Act 

The authority of the Base Closure Act is required only where the Department 
closes "any military installation at which at least 300 civilian personnel are authorized to 
be employed,"12 or realigns a military installation resulting in "a reduction by more than 
1,000, or by more than 50 percent, in the number of civilian personnel authorized to be 
employed" at that installation.'?he Department of Defense may carry out the closure or 
realignment of a military installation that falls below these thresholds at wi11.I4 

The Department of Defense does require the authority of the Base Closure Act to 
carry out the recommendation to "close Niagara Falls Air Reserve Station" because the 
station employs more than 300 civilian personnel. However, in AF 33, the Air Force 
would also direct the following actions: 

Distribute . . . eight C-130H aircraft . . . to . . . Little Rock Air Force 
Base, AR. The 914'~'s headquarters moves to Langley Air Force Base, 
VA .... w Also at Niagara, distribute . . . eight KC-135R aircraft . . . to . . . 
Bangor International Airport Air Guard Station, ME. 

. . . retire . . . eight KC-135E aircraft . . .. 

The Department of Defense does not require the authority of the Act to move 
groups of eight aircraft,I5 or retire groups of eight aircraft, or to move the headquarters of 
an Air Wing without associated infrastructure changes. Many other Air Force 
recommendations include similar language directing the movement or retirement of small 
numbers of aircraft, often without moving the associated personnel.'6 Several of the Air 

'' 10 USC 5 2687(a)(2). 
'9 0 USC 5 2687(a)(3). 
l 4  By definition, the Base Closure Act does not apply to "closures and realignments to which section 2687 
of Title 10, United States Code, is not applicable, including closures and realignments carried out for 
reasons of national security or a military emergency referred to in subsection (c) of such section." Base 
Closure Act 5 2909(c)(2). 
l 5  Nor does the Base Closure Act grant the Department of Defense the authority to retire an aircraft where 
that retirement is prohibited by law. See the discussion below regarding the retirement of aircraft whose 
retirement has been barred by statute. 
l 6  For example, AF 44, Nashville International Airport Air Guard Station, TN, calls for the movement of 
four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, Kentucky, 
without moving the associated personnel 



Defense Base Closure and Realignment Commission White Paper 
Discussion of Legal and Policy Considerations Related to Certain Base Closure and 
Realignment Recommendations 

Force recommendations do not contain a single element that would require the authority 
of the Base Closure ~ c t . ' ~  

The time and resource intensive process required by the Base Closure Act is not 
necessary to implement these actions. Except for the actions that are otherwise barred by 
1aw,I8 the Air Force could carry out these actions on its own existing authority. By 
including these actions in the Base Closure Act process, critical resources, including the 
very limited time afforded to the Commission to its review of the recommendations of the 
Secretary of Defense, are diverted from actions that do require the authorization of the 
process set out under the Base Closure Act. Perhaps more significantly, if these actions 
are approved by the Commission, the legal authority of the Base Closure Act would be 
thrown behind these actions, with the likely effect of overriding most if not all existing 
legal restrictions. 

The inclusion of actions that conflict with existing legal authority will endanger 
the entirety of the base closure and realignment recommendations by exposing the 
recommendations to rejection by the President or Congress or to a successful legal 
challenge in the courts.19 

In order to protect the Base Closure Act process, where a recommendation to 
close or realign and installation falls below the threshold set by Section 2687 of Title 10, 
United States Code, but does not otherwise conflict with existing legal restrictions, it 
would be appropriate for the Commission to consider even a minor deviation from the 
force-structure report or the final selection criteria to be a substantial deviation under the 
meaning of the Base Closure Act. Where a recommendation to close or realign and 

17 For example, AF 34, Schenectady County Airport Air Guard Station, NY, calls for the movement of four 
C-130 aircraft from Schenectady, New York, to Little Rock, Arkansas, with a potential direct loss of 19 
jobs and no associated base infrastructure changes; AF 38, Hector International Airport Air Guard Station, 
ND, calls for the retirement of 15 F-16s with no job losses and no associated base infrastructure changes, 
and; AF 45, Ellington Air Guard Station, TX, calls for the retirement of 15 F-16s with an estimated total 
loss of five jobs and no associated base infrastructure changes. 

See in particular the discussions of the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized; the relocation, withdrawal, disbandment or change in the organization of an Air 
National Guard unit, and; the retirement of aircraft whose retirement has been barred by statute, below. 

Although Congressional Research Service recently concluded it is unlikely that a legal challenge to the 
actions of the Commission would prevail, CRS assumed that the Commission's recommendations would be 
limited to the closure or realignment of installations. The Availabilitv of Judicial Review Regarding 
Militarv Base Closures and Realignments, CRS Order Code RL32963, Watson, Ryan J. (June 24, 2005). 
See the discussion of the use of the Base Closure Act to effect changes in how a unit is equipped, 
organized, or deployed, below. 
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installation falls below the threshold set by Section 2687 and conflicts with existing legal 
restrictions, the Commission must act to remove that recommendation from the list.20 

The Use of the Base Closure Act to Effect Changes in How a Unit is Equipped or 
Organized 

In AF 33, the Air Force would direct the following actions: 

Distribute the eight C-130H aircraft of the 9141h Airlift Wing 
(AFR) to the 314'~ Airlift Wing, Little Rock Air Force Base, AR. The 
9 14th '~  headquarters moves to Langley Air Force Base, VA . . .. 

Also at Niagara, distribute the eight KC-135R aircraft of the 1 0 7 ~ ~  
Air Refueling Wing (ANG) to the 101" Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. The 101 will 
subsequently retire its eight KC- 135E aircraft . . . . 

In the purpose section of AF 33, the Air Force explains "these transfers move 
C-130 force structure from the Air Force Reserve to the active duty - addressing a 
documented imbalance in the active/reserve manning mix for C-130s."~' Many other Air 
Force recommendations include similar language directing the reorganization of flying 
units into Expeditionary Combat Support units,22 the transfer or retirement of specific 
aircraft without movement of the associated personnel,23 or the movement of 
headquarters without the associated units. 

20 See the discussions of the use of the Base Closure Act to effect changes that do not require the authority 
of the Act, to effect changes in how a unit is equipped or organized, to relocate, withdraw, disband or 
change the organization of an Air National Guard unit, to retire aircraft whose retirement has been barred 
by statute, and to transfer aircraft from a unit of the Air Guard of one state or territory to that of another, 
below. 
21 Emphasis added. 
22 See, for example, AF 28, Key Field Air Guard Station, MS, recommending in effect that the 186" Air 
Refueling Wing of the Mississippi Air Guard be reorganized and redesignated as an Expeditionary Combat 
Support (ECS) unit; AF 30, Great Falls International Airport Air Guard Station, MT, recommending in 
effect that the 1 2oth Fighter Wing of the Montana Air Guard be reorganized and redesignated as an 
Expeditionary Combat Support (ECS) unit; AF 38, Hector International Airport Air Guard Station, ND, 
recommending in effect that the 119'~ Fighter Wing of the North Dakota Air Guard be reorganized and 
redesignated as an Expeditionary Combat Support (ECS) unit. 
23 See notes 16 and 17 above. 
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The purpose of the Base Closure Act "is to provide a fair process that will result 
in the timely closure and realignment of military installations inside the United 
Under the Base Closure Act, "the term 'military installation' means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, including any leased facility."25 The purpose 
of the Act is to close or realign excess real estate and improvements that create an 
unnecessary drain on the resources of the Department of Defense. The Base Closure Act 
is not a vehicle to effect changes in how a unit is equipped or organized. 

Under the Base Closure Act, "the term 'realignment' includes any action which 
both reduces and relocates functions and civilian personnel positions but does not include 
a reduction in force resulting from workload adjustments, reduced personnel or funding 
levels, or skill irnba~ances."~~ A "realignment," under the Base Closure Act, pertains to 
installations, not to units or to equipment. 

The Base Closure Act does not grant the Commission the authority to change how 
a unit is equipped or organized. Recommendations that serve primarily to transfer 
aircraft from one unit to another, to retire aircraft, or to address an imbalance in the 
active-reserve force mix2? are outside the authority granted by the Act. The Commission 
must act to remove such provisions from its recommendations. 

24 Base Closure Act 5 2901 (b) (emphasis added). 
2s Base Closure Act Q 2910(4). This definition is identical to that codified at 10 USC Q 2687(e)(1). 
26 Base Closure Act, §2910(5) (emphasis added). This definition is identical to that codified at 10 USC 
Q 2687(e)(3). 
27 For example, AF 39, Mansfield-Lahm Municipal Airport Air Guard Station, OH, "addressing a 
documented imbalance in the active/Air National GuardAir Force Reserve manning mix for C-130s" by 
closing "Mansfield-Lahm Municipal Airport Air Guard Station (AGS), OH," distributing "the eight 
C-130H aircraft of the 179 '~  Airlift Wing (ANG) to the 908'~ Airlift Wing (AFR), Maxwell Air Force Base, 
AL (four aircraft), and the 31 4'h Airlift Wing, Little Rock Air Force Base, AR (four aircraft)." Emphasis 
added. 
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The Use of the Base Closure Act to Relocate, Withdraw, Disband or Change the 
Organization of an Air National Guard Unit 

In AF 33, the Air Force proposes to "distribute the eight KC-135R aircraft of the 
107'~ Air Refueling Wing (ANG) to the 101" Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station," Maine. Under the recommendation, "no Air 
Force aircraft remain at Niagara." The recommendation is silent as to the disposition of 
the 107'~ Air Refueling Wing of the New York Air Guard. The recommendation would 
either disband the 107'~, or change its organization from that of a flying unit to a ground 
unit. 28 

Many other Air Force recommendations would have similar effects, relocating, 
withdrawing, disbanding or changing the organization of Air National Guard units. In 
most instances, where the Air Force recommends that an Air Guard flying unit be 
stripped of its aircraft, the Air Force explicitly provides that the unit assume an 
Expeditionary Combat Support role. For example, in AF 28, Key Field Air Guard 
Station, MS, the Air Force would 

Realign Key Field Air Guard Station, MS. Distribute the 186'~ ~ i r  
Refueling Wing's KC-135R aircraft to the 128'~ Air Refueling Wing 
(ANG), General Mitchell Air Guard Station, WI (three aircraft); the 134'~ 
Air Refueling Wing (ANG), McGhee-Tyson Airport Air Guard Station, 
TN (three aircraft); and 10ISt Air Refueling Wing (ANG), Bangor 
International Airport Air Guard Station, ME (two aircraft). One aircraft 
will revert to backup aircraft inventor The 186th Air Refueling Wing's J . .  . fire fighter positions move to the 172 Air Wing at Jackson International 
Airport, MS, and the expeditionary combat support (ECS) will remain in 
place. 

Similarly, in AF 38, Hector International Airport Air Guard Station, ND, the Air 
Force recommends that the Commission "realign Hector International Airport Air Guard 
Station, ND. The 1 lgth Fighter Wing's F-16s (15 aircraft) retire. The wing's 
expeditionary combat support elements remain in place." As justification, the Air Force 
indicates "the reduction in F-16 force structure and the need to align common versions of 

28 If the intention is to disband the unit, additional legal issues are present. The end-strength of the Air 
National Guard is set by Congress. Eliminating a refueling wing would alter the end-strength of the Air 
National Guard. 
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the F-16 at the same bases argued for realigning Hector to allow its aircraft to retire 
without a flying mission backji~l ."~~ 

Clearly, these and similar recommendations contemplate an action whose 
practical effect will be a change in the organization, or a withdrawal, or a disbandment of 
an Air National Guard unit. There are specific statutory provisions that limit the 
authority of any single element of the Federal government to carry out such actions. 

By statute, "each State or Territory and Puerto Rico may fix the location of the 
units . . . of its National ~uard ."~ '  This authority of the Commander in Chief of a state or 
territorial militia is not shared with any element of the Federal Government. Although 
the President, as the Commander in Chief of the Armed Forces of the United States, 
"may designate the units of the National Guard . . . to be maintained in each State and 
Territory" in order "to secure a force the units of which when combined will form 
complete higher tactical units . . . no change in the branch, organization, or allotment of a 
unit located entirely within a State may be made without the approval of its governor."31 
The clear intent of these statutes and other related provisions in Title 32, United States 
Code is to recognize the dual nature of the units of the National Guard, and to ensure that 
the rights and responsibilities of both sovereigns, the state and the Federal governments, 
are protected. According to the Department of Defense, no governor has consented to 
any of the recommended Air National Guard actions.32 

Several rationales might be offered to avoid giving effect to these statutes in the 
context of an action by the Base Realignment and Closure Commission. It could be 
argued that since the recommendations of the Defense Base Closure and Realignment 
Commission, if forwarded by the President to Congress, and if permitted by Congress to 
pass into law, would themselves become a statute, the recommendations would supersede 
these earlier statutory limitations. This argument could be bolstered by the fact that later 
statutes are explicitly considered to supersede many provisions of Title 32, United States 
code." It could also be argued that since the Commission would merely recommend, but 

29 ~ m ~ h a s i s  added. 
30 32 USC 8 1 O4(a). 
31 32 USC 8 104(c). 
" Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response re: B1-0068 ("The Air Force has not received consent to the proposed 
realignments or closures from any Governors concerning realignment or closure of Air National Guard 
installations in their respective states.") (June 16, 2005) (Enclosure 1). 
" Section 34(a) of Act Sept. 2, 1958, Pub. L. No. 85-861, 72 Stat. 1568, which recodified the statutory 
provisions relating to the National Guard as Title 32, provided that "laws effective after December 31, 1957 
that are inconsistent with this Act shall be considered as superseding it to the extent of the inconsistency." 
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does not itself decide or direct a change in the organization, withdrawal, or disbandment, 
no action by the Commission could violate these statutes.34 Each of these lines of 
reasoning would require the Commission to ignore the inherent authority of the chief 
executive of a state to command the militia of the state and the unique, dual nature of the 
National Guard as a service that responds to both state and Federal authority. 

A related provision of Title 10, United States Code reflects "a unit of . . . the Air 
National Guard of the United States may not be relocated or withdrawn under this 
chapter35 without the consent of the governor of the State or, in the case of the District of 
Columbia, the commanding general of the National Guard of the District of ~ o l u m b i a . " ~ ~  
It could be argued that this provision is limited by its language to the chapter in which it 
is found, Chapter 1803, Facilities for Reserve Components. That chapter does not 
include the codified provisions related to base closures and realignments, Section 2687,37 
which is located in Chapter 159, Real Property, much less the session law that comprises 
the Base Closure Act. Such an argument, however, would ignore the fact that the Base 
Closure Act implements the provisions of Section 2687, and that Chapter 1803, Facilities 
for Reserve Components, applies the general statutory provisions related to the facilities 
of the Department of Defense found in Chapter 159, Real Property, to the particular 
circumstances of the Reserve Components. 

The Commission must also consider the Title 32, United States Code limitation 
that "unless the President consents . . . an organization of the National Guard whose 
members have received compensation from the United States as members of the National 
Guard may not be disbanded."" While it could be argued that if the President were to 
forward to Congress a report from the Commission that contained a recommendation that 
would effectively disband an "organization of the National Guard whose members have 
received compensation from the United States as members of the National Guard," the 
consent of the President could be implied, such an argument is problematic. Implied 
consent requires an unencumbered choice. Under the mechanism established by the Base 
Closure Act , the President would be required to weigh the detrimental effects of setting 

34 It might even be asserted that the responsibility and authority of the Commission is limited to verifying 
that the recommendations of the Department of Defense are consistent with the criteria set out in the Base 
Closure Act, so that the Commission has no responsibility or authority to ensure that the recommendations 
comport with other legal restrictions. Such an argument would ignore the obligation of every agent of the 
Government to ensure that he or she acts in accordance with the law. 
35 Chapter 1803, Facilities for Reserve Components, 10 USC $0 1823 1 et seq. 
" 10 USC $18238. 
" 10 USC 5 2687. 
38 32 USC $ 104(f)(l). 
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aside the sum total of the base closure and realignment recommendations against 
acceding to the disbanding of a small number of National Guard organizations. Under 
those circumstances, consent could not reasonably be implied. What is more, it would be 
at best inappropriate to allow the President to be placed in such a position by allowing a 
rider among the Commission's recommendations whose effect would be to disband a 
guard unit covered by that section of Title 32. 

Withdrawing, disbanding, or changing the organization of the Air National Guard 
units as recommended by the Air Force would be an undertaking unrelated to the purpose 
of the Base Closure Act. It would require the Commission to alter core defense policies. 
A statute drawn from the text of the National Defense Act of 1916 proclaims that "in 
accordance with the traditional military policy of the United States, it is essential that the 
strength and organization of the Army National Guard and the Air National Guard as an 
integral art of the first line defenses of the United States be maintained and assured at all J' times.""his traditional military policy was given new vigor in the aftermath of the 
Vietnam War with the promulgation of what is generally referred to today as the Abrams 
Doctrine. A host of interrelated actions by Congress, the President, the states and the 
courts have determined the current strength and organization of the National Guard. 
While the Base Closure Act process is an appropriate vehicle to implement base closures 
and realignments that become necessary as a result of changes to the strength and 
organization of the National Guard, the Base Closure Act process is not an appropriate 
vehicle to make those policy changes. 

Any discussion of these statutory provisions must take into account the 
underlying Constitutional issues. These statutes not only flesh out the exercise of the 
powers granted to the Legislative and Executive branches of Federal ~overnment,d' they 
also express a long-standing compromise with the prerogatives of the governors, as chief 
executives of the states, that antedate the ratification of the ~onsti tut ion.~'  Any argument 
that would propose to sidestep these statutes should be evaluated with the knowledge that 
the statutes are expressions of core constitutional law and national policy. 

Where the practical result of an Air Force recommendation would be to withdraw, 
disband, or change the organization an Air National Guard unit, the Commission may not 

39 32 USC 8 102. 
40 See Pemich v. De~artment of Defense, 496 U.S. 334 (1990); see generally Younnstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579 (1952) (Steel Seizures). 
4' See Steel Seizures; W. Winthrop, MILITARY LAW AND PRECEDENTS (2d ed. 1920). The statutory 
protection of the ancient privileges and organization of various militia units is also an expression of the 
"natural law of war." See note 42, below. 
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approve such a recommendation without the consent of the governor concerned and, 
where the unit is an organization of the National Guard whose members have received 
compensation from the United States as members of the National Guard, of the 
  resident.^^ 

The Use of the Base Closure Act to Retire Aircraft whose Retirement Has Been 
Barred by Statute 

In AF 33, the Air Force recommends that the 101" Air Refueling Wing of the 
Maine Air Guard "retire its eight KC-135E aircraft." As discussed above, the 
Department of Defense does not require the authority of the Base Closure Act to retire 
aircraft. Similarly, the Base Closure Act does not grant the Commission the authority to 
retire aircraft. 

It is well-settled law that Congress' power under the Constitution to equip the 
armed forces includes the authority to place limitations on the disposal of that equipment. 
For a variety of reasons, Congress has exercised that authority extensively in recent years 
with regard to two aircraft types that are prominent in the Air Force recommendations to 
retire aircraft. 

42 Another potential inhibiting factor is that certain militia units enjoy a statutory right to retention of their 
ancient privileges and organization: 

Any corps of artillery, cavalry, or infantry existing in any of the States on the passage of 
the Act of May 8, 1792, which by the laws, customs, or usages of those States has been in 
continuous existence since the passage of that Act [May 8, 17921, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law of militia: 
Provided, That those organizations may be a part of the National Guard and entitled to all 
the privileges thereof, and shall conform in all respects to the organization, discipline, 
and training to the National Guard in time of war: Provided further, That for purposes of 
training and when on active duty in the service of the United States they may be assigned 
to higher units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 

Section 32(a) of Act of August 10, 1956, Ch. 1041,70A Stat. 633. Although this statute has relevance only 
to the militia of the 13 original states, and perhaps to the militia of Vermont, Maine and West Virginia, 
neither the Department of Defense nor the Commission has engaged in the research necessary to determine 
whether any of the units impacted by these recommendations enjoys this protection. 
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The National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2004 
prohibited the Secretary of the Air Force from retiring more than 12 KC-135E during FY 
2004.~' Under the Ronald W. Reagan NDAA for FY 2005, "the Secretary of the Air 
Force may not retire any KC-135E aircraft of the Air Force in fiscal year 2005.'"~ It 
appears likely that NDAA 2006 will contain provisions prohibiting the retirement of not 
only KC-1 35E, but also C-130E and C- 1  OH." 

Assuming that the final recommendations of the Commission to the President 
proceed through the entire process set forth by the Base Closure Act to become a statute, 
any recommendations that mandate the retirement of specific numbers of certain types of 
aircraft will also become statute. Whether the direction to retire those aircraft contained 
in the statute resulting from the Base Closure Act recommendations or the prohibition 
against retiring those aircraft contained in the National Defense Authorization Act would 
control is a matter of debate.46 Nonetheless, since the Base Closure Act does not grant 
the Commission the authority to retire aircraft, and the Department of Defense does not 
require the authority of the Base Closure Act to retire aircraft in the absence of a statutory 
prohibition, the Commission should ensure that all references to retiring certain types of 
aircraft are deleted from the Commission's recommendations in order to avoid a potential 
conflict of laws. 

V 

4"ational Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108-1 36, Div. A, Title I, Subtitle 
D, 5 134,117 Stat. 1392 (Nov. 23,2003). 
* Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108-375, Div. 
A, Title I, Subtitle D, 5 13 1, 1 18 Stat. 18 1 1 (Oct. 28,2004). 
45 See Senate 1043, 109'~ Cong., A Bill to Authorize Appropriations for Fiscal Year 2006 for Military 
Activities of the Department of Defense, Title I, Subtitle D, 5 132 ("The Secretary of the Air Force may not 
retire any KC-1 35E aircraft of the Air Force in fiscal year 2006") and 9 135 ("The Secretary of the Air 
Force may not retire any C-l30EM tactical airlift aircraft of the Air Force in fiscal year 2006.") (May 17, 
2005). 
46 See Congressional Research Service Memorandum, Base Realignment and Closure of National Guard 
Facilities: Application of 10 USC 6 18238 and 32 USC 4 104(c), Flynn, Aaron M. (July 6, 2005). 
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The Use of the Base Closure Act to Transfer Aircraft from a Unit of the Air Guard 
of One State or Territory to that of Another 

In AF 33, the Air Force recommends: 

Also at Niagara, distribute the eight KC-135R aircraft of the 107'~ 
Air Refueling Wing (ANG) to the 10ISt Air Refueling Wing (ANG), 
Bangor International Airport Air Guard Station, ME. 

This recommendation would effectively transfer the entire complement of aircraft 
from a unit of the New York Air Guard, the 107'~ Air Refueling Wing, to a unit of the 
Maine Air Guard, the 101" Air Refueling Wing. Many other Air Force recommendations 
include similar language directing the transfer of aircraft from the Air Guard of one state 
or territory to that of another.47 

The effect of such a recommendation would be to combine the issues raised by a 
change in the organization, withdrawal, or disbandment of an Air National Guard unit 
with those raised by the use of the Base Closure Act to effect changes in how a unit is 
equipped or organized, and those raised by use of the Act to effect changes in how a unit 
is equipped or organized. The legal impediments and policy concerns of each issue are 
compounded, not reduced, by their combination. 

Further, Congress alone is granted the authority by the Constitution to equip the 
Armed Forces of the United States. Congress did not delegate this power to the 
Commission through the language of the Base Closure Act. Where Congress has 
authorized the purchase of certain aircraft with the express purpose of equipping the Air 
Guard of a particular state or tenitory,4' the Commission may not approve any 
recommendation action that would contravene the intent of Congress. 

47 See, for example, AF 34, Schenectady County Airport Air Guard Station, NY, recommends that the 
109th Airlift Wing of the New York Air Guard "transfer four C-130H aircraft" to the 1 89th Airlift Wing of 
the Arkansas Air Guard, and; AF 44, Nashville International Airport Air Guard Station, TN, calls for the 
movement of four C-130Hs from Nashville, Tennessee to Peoria, Illinois, and four C-130Hs to Louisville, 
Kentucky. 
48 Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and Closure Division, 
subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired through congressional add (June 30, 2005) 
(Enclosure 2). 
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Conclusion and Recommendation 

Each of the areas of concern discussed above 

the creation of a statutory requirement to base certain aircraft in specific 
locations; 

the use of the Base Closure Act to effect changes that do not require the 
authority of the Act; 

the use of the Base Closure Act to effect changes in how a unit is equipped or 
organized; 

the use of the Base Closure Act to relocate, withdraw, disband or change the 
organization of an Air National Guard unit; 

the use of the Base Closure Act to retire aircraft whose retirement has been 
barred by statute, and; 

the use of the Base Closure Act to transfer aircraft from a unit of the Air 
Guard of one state or territory to that of another 

presents a significant policy concern or an outright legal bar. These policy concerns and 
legal bars coincide in most instances with a substantial deviation from the force-structure 
report or the final selection criteria set out in the Base Closure ~ c t . ' ~  

49 The final selection criteria are: 

(a) Final selection criteria. The final criteria to be used by the Secretary in making 
recommendations for the closure or realignment of military installations inside the United 
States under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) and (c). 

(b) Military value criteria. The military value criteria are as follows: 
(1) The current and future mission capabilities and the impact on operational 

readiness of the total force of the Department of Defense, including the impact on joint 
warfighting, training, and readiness. 

(2) The availability and condition of land, facilities, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving locations. 
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The Commission should analyze each recommendation for the presence of these 
issues. Where the Commission finds significant policy issues, it should examine the 
recommendation concerned to determine whether the recommendation is consistent with 
the force-structure plan and the final selection criteria, or whether a substantial deviation 
from the force-structure plan or the criteria exists. 

- - 

(3) The ability to accommodate contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operations 
and training. 

(4) The cost of operations and the manpower implications. 
(c) Other criteria. The other criteria that the Secretary shall use in making 

recommendations for the closure or realignment of military installations inside the United 
Stales under this part in 2005 are as follows: 

(1) The extent and timing of potential costs and savings, including the number of 
years, beginning with the date of completion of the closure or realignment, for the 
savings to exceed the costs. 

(2) The economic impact on existing communities in the vicinity of military 
installations. 

(3) The ability of the infrastructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 

(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 

(d) Priority given to military value. The Secretary shall give priority consideration to 
the military value criteria specified in subsection (b) in the making of recommendations 
for the closure or realignment of military installations. 

(e )  Effect on Department and other agency costs. The selection criteria relating to the 
cost savings or return on investment from the proposed closure or realignment of military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs of any other activity of the Department of Defense or any other Federal agency 
that may be required to assume responsibility for activities at the military installations. 

(0 Relation to other materials. The final selection criteria specified in this section shall 
be the only criteria to be used, along with the force-structure plan and infrastructure 
inventory referred to in section 291 2, in making recommendations for the closure or 
realignment of military installations inside the United States under this part in 2005. 

Base Closure Act, Q 29 13. 
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Where the Commission finds substantial deviation or a legal bar, it must act to 
amend the recommendation, where possible, to correct the substantial deviation or 
overcome the legal bar. Where amendment to correct the substantial deviation or 
overcome the legal bar is not possible, the Commission must act to remove the 
recommendation from the list. 

Written: Dan Cowhig, Deputy General Counsel 
Reviewed: David Hague, General Counsel 
Approved: Anthony J. Principi, Chairman 

2 Enclosures 
1. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response re: BI-0068 (June 16, 2005). 
2. Memorandum, Office of the Chief of Staff of the Air Force, Base Realignment and 
Closure Division, subject: Inquiry Response, re: BI-0099 - ANG aircraft acquired 

'Cr through congressional add (June 30,2005). 



Inquiry Response 

Re: BI-0090 - ANCi aircraft acquired through congressional add 

Requester: BRAC Cornmission 

Rcyi~est thc Sollos~ng ~nfonnctt~on n ~ t h  rcspcct to Alr. ha t~ona l  Guard arcraft that \$ crc 
purchased over thc past 2 0  ycars n l t l i  congrcss~onal acid moliet. Spzclfically, we necd 
the type aircraft, tail number, location. date rccci~cd by gaining unit, sorlrcc of funding 
(FY, ,tpproprialion, etc), Please i o n a r d  t h s  infomiation NLT than 3 1 .tun 05 as 11 

suppons a cornmiscion o \ w t .  

Answer: 

The requested information IS provided in the attaclment ( 4  pagcs). This ~nforniatlon was 
pro\ idcd hy the National Guard Burcau 

DAL.111 1- J ~ H A ? S E N ,  t t  C'ol, L'SAF 
Chlcf. Base Kcalignment and Closure Div1sio1.1 



ANG New Aircraft 
Aquisitions Through Congressional Adds 1985-2005 

I Type Arcraft Unit Recetved i Date Received 1 Tall k 1 Total ] 

w F-f6 Blk 52 169 FW. F,!cEntire ANGB. SC 1995 
t 995 
1995 
i 995 
! 995 
1995 
1995 
1995 
1995 
1995 
1995 
1995 
1995 
1995 
1995 
1995 - 

C-17A: 8 aircraft. 'i 72 Am. ,ackson, FvlS 1 0-Dec-03 
7 2-Jan-04 
30-Jan-04 
i 7 - F e d 4  
S-Mar-04 
31 -Mar-04 
18-Apr-04 
12-Mav-04 



ANG New Aircraft 
Aquisitions Through Congressional Adds 1985-2005 

I Tvpe Aircraft 1 Unit Received / Date Received 1 Tail # I Total ] 
C-:?OH I 18 TAW, Nasiiv~lle. TN FY90 89001051 

noif; Historian sitoirrs !4 
to Nashvllie, Du; 

123 AW, Louisville, KY 

345 AW, Charoietie NC FYS4-95 S200145'i 
92001452 

Page 2 of 4 



ANG New Aircraft 
Aquisitions Through Congressional Adds 7985-2005 

1 Type Aircrafi Unit Received I Date Received 1 Taii f Total ] 

I33 A'W, Cheyenne. hiY FY94-95 92001 531 
92001 532 
92001 533 
92001 534 
$2001 535 
92001 536 
S2OOl537 
92001538 8 

167 AW, EWVFiA She2herd W: iY94-95 94006701 
94006702 
WOO6703 
94006704 
94006705 
9*006706 
84006707 
94006708 
55006703 
%OO671 0 
9500677 ' 
95006712 12 

('-2hA 123WG, Boise 13 

me. C-26% are r::1 innger 
ii: :he ;\KG ,n;an;ory i-17FW Eliingion AFB Ti: 

144FW, iresno CA 
186AHLhJ, Meridian MS (KEY FIELD) 

162AW. Peoria. i i  
11 1 F\N, Viiilow Grove NAS PA 

122FW. F: Wayne, IN 
192FW. R~chrnorid VA (BYRD FLD) 
131F'Ai, Sf i c m .  MO (LAMSERT) 

:42FLV, Portland OR 
121ARW. Rickenbacker 2% 

176ARW. Kulis ANGS. AK 

106 9SQ 'WG, Suffolk. NY 

125 RSO WG, h'toffet! Fid. CA 

Page 3 31 4 



ANG New Aircraft 
Aquisitions Through Congressional Adds 7985-2005 

Type Aircraft Un~t Rece~ved 1 Date Received ( Tail # [ Total 1 
C-26B 187 FW Dannelly Fld. A, 

m!c H!:;!niiar! sno:vs Id,  

p:c;isrnrn~ricaiiv shows : i 
147FLli. Ellington. TX 

i 4 1  ARW. Fa~rchild. W A  
144 FW, Fresno, CA 

:25 FL'J, Jacksonville, FL 
156 AWN. Meridian. MS 

150 FW. Kiitisnd, hlM 
109 ALF VJG. Scheneclady, NY 

115 FW, Sruax. WI 
162 FW. Tucson. AZ 

201 ALF SU, Andrews AFB. MD 

175 WGH WG, 8altimore. ME 

146 ALF WG, Channel Islacids CA 

143 kLF LVG. Uuonset State XI  

153 SOP WG, Hsrr~sbuig. PA 

Note: C-12J: - acquired 6 
from 87 ro Xli. (no longer In 

1n\.critory) 



16 June 7005 

Inquiry Response 

Re: RI-0068 

Rey uester: OSD Clearinghouse 

Question: Identify ivhethcr or nor the rcspecti~e Govcrnor conscnis to cach proposed 
realignnient or closurc impacting an Air Guard it~stallaCion. 

Answer: The Air Forcc 1135 not received conscnt to the proposed realignments or 
closures from any Governors conccmi~~s  rcalig~m~ont or closurc of Air Nationdl Guard 
installations in their respective states 'fliere are no letters froni any  Governor, adiir-csseti 
to the Air Force. lvithholding consent to rcal~gnment or closurc of Alr National Giiat-ti 
mstdlations in their respective states. I:Jo.ilexcr, there is onc Icttcr, (attached) fiom 
Pennsyl\,ania Governor Rendcll to Sccrctar). Rumsfeld, non-consenting to the N ~ L  y 
clost~re inipacting the 1 I 1 th Fightcr Wlng, Pennsyi\wia Air National Guard (ANG). at 
N a i d  Air Station .Joint Rescrvc Haso (NAS .IRE$) U'illo\c Ciroke 

J certify that thc inforniatton contained licrcin is accurate and compiete lo the best of m y  
knowledge and belief. If >.ou ha\ e any quest~ons, feel free to contact me. 

Approved 

>&-------\ 
DA\'lD L. JOHANSEN, Lt Col, LS.4f: 
Chief, Basc Realignment and C30sure Di~ision 

W ~ l ~ o w  Grove - 
Rendell ltr.pdf . 



THE GOVERNOR 

COMMONWEALTH OF PENNSYLVANIA 
OFFICE OF THE GOVERNOR 

HARRISBURG 

May 26,2005 

The Honorable Donald H. Runsfeld 
Secretary of Defense 
The Pentagon 
1 155 Defense Pentagon 
Arlington, VA 20301 

Dear Secretmy Rurnsfeld: 

Tne Department of Defense recommendations for the 2005 Base Realignment and 
Closure (BRAC) process included a recommendatian to deactivate the 11 1"' Fighter Wing, 
Pennsylvania Air National Guard, Willow Grove Air Reserve Station. 

I am writinn to advise you oficially that, as Governor of the Commonwealth of 
Pennsylvania, I do lo t  consen; to the deachvdon, relocation, or withdrawal of the 1 ! 1"' 
Fighter Wing. 

The recommended deactivation of the 11 lfh Fighter Wing has not heen coordinated 
with me, my Adjutant General, or members of her st&. NO one in authority in the 
Pennsylvania Air National Guard was consulted or even briefed about this recommended 
action before it was announced publicly. 

The recommended deactivation of the 1 I I* Fighter Wing appears to be the result of a 
seriously flawed process that has compIeleiy overfooked the important role of the states with 
regard to their Air Kational Guard units. 

Sincerely, 

Edward G. Rendell 
Governor 

Cc: The Honorable Anthony J. Principi 
The Honorable Arlen Specter 
The Honorable Rick Smtorum 
The Hononble -4llyson Schwartz 
The Honorable Michacl Fitzpattick 



Congressional 
Research 
Sewice 

Memorandum JUIY 6,2005 

SUBJECT: Base Realignment and Closure of National Guard Facilities: 
Application of 10 U.S.C. § 18238 and 32 U.S.C. § 104(c) 

FROM: Aaron M. Flynn 
Legislative Attorney 
American Law Division 

The Defense Base Closure and Realignment Act of 1990' has been amended to 
authorize a new round of base realignment and closure (BRAC) actions in 2005. Consistent 
with the law, the Department of Defense (DOD) has prepared a list of candidate military 
installations for closure or realignment actions. Among these installations are several Air 
National Guard and Army National Guard facilities. Two provisions of law, 10 U.S.C. 5 
18238 and 32 U.S.C. 5 104(c), have been seen as impediments to BRAC actions at these 
facilities. The application of these provisions to the BRAC process is the subject of this 
memorandum. 

BRAC Background 

The Defense Base Closure and Realignment Act provides a finely wrought procedure 
for analyzing and carrying out BRAC actions and governs the current BRAC round. In 
general, the Secretary of Defense is required to prepare a force-structure plan and an 
inventory of existing military installations.* The Secretary is required to review this 
information and, based on statutorily prescribed selection criteria, create a list of sites 
recommended for realignment or c l ~ s u r e . ~  

' Defense Base Closure & Realignment Act of 1990, Pub. L. No. 101-5 10,82905; see also Pub. L. 
No. 107-107, 6 3006 (current version at 10 U.S.C. 8 2687 note.) For ease of reference, all citations 
to the 1990 Act are to the relevant sections of the Act as it appears in note following 10 U.S.C. 5 
2687. 

Base Closure Act, $ 9  291 2; 2913; see generally Military Base Closures: Implementing the 2005 
Round, CRS Rept. RL322 16 (March 17,2005). 

Base Closure Act, $5  2903(c); 2914. 

Congressional Research Service Washington, D. C. 20540-7000 
CRS prepared this memorandum to enable distribution to more than one congressional client. 



Next, the independent BRAC Commission must review the DOD list.4 After following 
mandated procedures, the Commission can alter the recommendations of the Secretary if the 
Secretary's proposal deviates substantially from the force-structure plan and selection 
criteria.' The Commission must then transmit its recommendations, along with a report 
explaining any changes to the DOD choices, to the President for his re vie^.^ 

The President may review the recommendations and then transmit to the Commission 
his report either accepting or rejecting, in whole or in part, the Commission's 
 recommendation^.^ If the President disapproves the recommendations, the Commission must 
then submit a revised recommendation to the President for his con~ideration.~ 

If the President approves all of the recommended sites, he may transmit a copy of the 
list to Congre~s .~  If the President does not send this list to Congress by November 7,2005, 
the base closure process terminates.'' 

Finally, the process may be terminated by a joint resolution of disapproval passed 
within 45 days after the President transmits the list of recommendations." As a matter of 
course, this congressional action would be subject to a presidential veto and the ordinary 
requirements for overriding a veto. If Congress does not act, the Secretary of Defense may 
then proceed to implement the recommendations. 

National Guard Background 

The National Guard is the modem incarnation of the militia referred to in the 
Constitution.I2 The Constitution provides for both a state and federal role in controlling the 
militia.I3 Congress is empowered to "provide for calling forth the Militia to execute the 
Laws of the Union, suppress Insurrections and repel Invasions; [t]o provide for organizing, 
arming, and disciplining, the Militia, and for governing such Part of them as may be 
employed in the Service of the United States . . . . " I4  The Constitution also reserves to the 

Id. $5  2903(d); 2914(d). 

Id. §§ 2903(d)(2)(B); 2914(d)(3). Additional requirements are applicable if the Commission 
proposes to add or expand a closure or realignment. 

Vd.  $§ 2903(d)(2)(A), (d)(3); 2914(e). 

' Id. $6  2903(e)(l)-(3); 2914(e). 

V d .  $ 8  2903(e)(3); 2914(e)(1), (2). 

Id. $ 5  2903(e)(4); 29 l4(e)(4). 

'"Id. $ 29 l4(e)(3). 

" Id. $ 2904(b). 

l 2  See Lipscomb v. Federal Labor Relations Authority, 333 F.3d 61 1, 613 (5th Cir. 2003). 

l 3  Perpich v. Dep't of Defense, 496 U.S. 334,350-52 (1990) (discussing the role of the federal and 
state governments in regulating the National Guard). 

l 4  U.S. Const. Art. 1, 5 8, cl. 15, 16. 



States "the Appointment of the Officers, and the Authority of training the Militia according 
to the discipline prescribed by Congress ...."I5 

By federal statute, the Guard has also become a reserve component in the United States 
Armed Forces. Specifically, federally recognized Guard units are part of the Air National 
Guard of the United States or Army National Guard of the United States.I6 

Pursuant to federal law, all fifty states (as well as U.S. territories, Puerto Rico, and the 
District of Columbia) maintain units of the National Guard.I7 Under the laws of all of the 
states, the Governor acts as commander-in-chief, with state authority over the Guard 
remaining until Congress, consistent with the Constitution, exercises its authority in a 
manner to preempt the state regulatory role.I8 

Section 18238 

10 U.S.C. tj 18238 has been cited as a potential impediment to BRAC activities. That 
provision of law states: 

[a] unit of the Army National Guard of the United States or the Air National Guard of the 
United States may not be relocated or withdrawn under this chapter without the consent 
of the governor of the State or, in the case of the District of Columbia, the commanding 
general of the National Guard of the District of Columbia. 

Thus, the question is whether a state Governor (or the commanding general of the 
National Guard of D.C.) would have the authority to prevent a BRAC action to the extent 
that it would result in the relocation or withdrawal of a National Guard unit. It appears, 
however, that the applicability of 10 U.S.C. § 18238 would be somewhat more limited. 

The provision itself references relocations or withdrawals made "under this chapter." 
The phrase "this chapter" is an apparent reference to Chapter 1803 of title 10, which governs 
facilities for Reserve components and includes 10 U.S.C. $ 5  1823 1 -1 8239. These authorities 
were originally enacted as the National Defense Facilities Act of 1950, and despite 
subsequent revision, remain substantially similar to their original form.19 As described in I0 
U.S.C. 9 18231, the purpose of these provisions is to provide for "the acquisition, by 
purchase, lease, transfer, construction, expansion, rehabilitation, or conversion of facilities 
necessary for the proper development, training, operation, and maintenance of the reserve 
components of the armed forces ...."" Accordingly, these provisions authorize the Secretary 
of Defense to acquire facilities for use by Reserve components. Incidental to this authority 
is an authorization to transfer title to property acquired under tj 18233(a)(l) to a state, so long 

U.S. Const. Art. ,l 5 8, cl. 16. 

'"0 U.S.C. $5  261(a)(l), (5). 

" 32 U.S.C. 4 104 (a). 

'Vee, e.g., MINN. CONST. art. 5 ,s  3; N.C. CONST. art. XII, 5 I ;  PA. CONST. art. IV, 5 7; VA. 
CODE ANN. 5 44-8; see also People ex rel. Leo v. Hill, 126 N.Y. 497,504 (N.Y. 1891); Bianco v. 
Austin, 197 N.Y.S. 328,330 (N.Y. App. Div. 1922). 

l 9  See Act of Sept. 11, 1950, c. 945, 64 Stat. 830. 

20 10 U.S.C. 1823 l(1); see also H.R. CONF. REP. NO. 3026,81st Cong. (1950), reprinted in 1950 
U.S.C.C.A.N. 3705. 



as such transfer is incidental to the expansion, rehabilitation, or conversion of the property 
for joint use by two or more Reserve  component^.^' Thus, it is certainly conceivable that 
acquisition of new facilities and, potentially, the transfer of properties could result in 
relocation of particular units of the National ~ u a r d . * ~  Thus, in circumstances where transfer 
of units would occur in connection with the exercise of these authorities, 10 U.S.C. (j 18238 
would apply. 

The law governing BRAC activities is codified at 10 U.S.C. 9 2687 note. These 
authorities are contained in chapter 155 of Title 10 and are not related to the chapter of the 
code containing 5 18238 nor to the law which originally contained (j 18238. Thus, it would 
appear that the chapter 1803 provision limiting authority to relocate Army and Air National 
Guard units would, by its own terms, not serve as a limitation on actions taken pursuant to 
BRAC-related law. 

It should be noted that the Defense Base Closure and Realignment Act does not 
specifically address 10 U.S.C. (j 18238. If, however, a court were to determine that this 
provision was intended to apply to relocations resulting from the exercise of authorities 
outside of chapter 1803 of the United States Code, the enactment of the Defense Base 
Closure and Realignment Act could be interpreted as an implicit repeal of the (j 18238 
limitation. The arguments in this regard are discussed, infra pages 8-1 0, following the 
section analyzing the language contained in 32 U.S.C. (j 104(c). 

Section 1 O4(c) 

Whether 32 U.S.C. 5 104(c) places a limitation on the authority of DOD and the BRAC 
Commission to recommend or take BRAC-related actions at National Guard facilities hinges 
upon the answers to several questions. It is first necessary to determine the scope of the 
provision in order to ascertain whether Congress intended it to apply to actions precipitated 
by BRAC decisions. This inquiry into the language and legislative history of the provision 
itself is followed by a separate section analyzing whether Congress amended or repealed any 
applicable limitation on federal authority to close or realign National Guard facilities by 
enacting the Defense Base Closure and Realignment Act. 

In general, 32 U.S.C. 5 104 provides that each "State or Territory and Puerto Rico may 
fix the location of the units and headquarters of its National Guard." It also prescribes, 
pursuant to Congress' constitutional authority, the general organization of the Guard and the 
composition of Guard units. Relevant to the present inquiry, subsection (c) states: 

To secure a force the units of which when combined will form complete higher tactical 
units, the President may designate the units of the National Guard, by branch of the Army 
or organization of the Air Force, to be maintained in each State and Territory, Puerto 

* '  10 U.S.C. $ 18233(b), (a)(2). 

22 It would not appear that 10 U.S.C. 5 18238 would limit its gubernatorial approval requirement to 
relocations or withdrawals that would result in transfer of Air National Guard and Army National 
Guard units to locations outside of a state. Indeed, the provision as originally enacted clearly 
indicated that approval would be required for unit movements "from any community or area ...." 
National Defense Facilities Act of 1950, c. 945, 4 4, 64 Stat. 830 (1950). These words were 
subsequently deleted as surplusage. See Act of Aug. 10, 1956, c. 1041, 70A Stat. 123; House and 
Senate Reports to accompany H.R. 7049, available at 1956 U.S.C.C.A.N. 4613. 



Rico, and the District of Columbia. However, no change in the branch, organization, or 
allotment of a unit located entirely within a State may be made without the approval of 
its governor.23 

Under this provision, the President may designate the units of the Guard, by branch or 
organization, that will be maintained in each state, meaning that the President can choose the 
function particular units will serve and their level of command.24 The provision also supplies 
a limitation on the exercise of federal authority by conditioning any changes in the branch 
or organization of a unit upon gubernatorial approval. Thus, redesignation of a unit's 
position in the command echelon or a change in its functions would appear to require 
gubernatorial consent. In addition, this limitation states that changes to the "allotment" of 
a unit are subject to gubernatorial approval. According to regulations issued by the National 
Guard Bureau of the Department of the Army and Air Force, allotment of a unit means its 
allocation to a particular state or group of states.*' 

It may be possible to interpret 3 104(c) to apply to BRAC actions. Unlike 10 U.S.C. 3 
18238, 8 104(c) does not contain a provision expressly limiting its application to changes 
that result from the use of a given set of authorities. It is therefore arguable that the second 
sentence of this provision is applicable to a change resulting from the exercise of any 
authority. Further, it is possible that Congress intended the limitation to apply generally to 
changes that might be authorized by both law existing at the time of the provision's 
enactment and laws enacted in the future. On the other hand, it could also be argued that the 
limitation is applicable only to the exercise of the authority granted to the President by 3 
104(c) itself, namely the authority to designate the units of the National Guard to be 
maintained throughout the states and other specified U.S. possessions or, perhaps more 

w broadly, to the exercise of other authorities enacted contemporaneously with (i 104(c). 

Despite the lack of a clear expression that the gubernatorial approval language of 3 
104(c) is applicable only to the exercise of authorities contained elsewhere in 5 104, there 
is support for implying such a limitation to the provision's application. Generally, courts 
will not read provisions or portions of a statutory provision in isolation. Thus, it is 
appropriate when interpreting a statute to examine the context of a given provision and to 
"give effect to the plainly expressed clauses which precede and follow [the provision at 
issue] ...."26 It is arguable, in this instance, that the second sentence of 5 104(c) is impliedly 
tied to and meant to mod@ the first sentence of that subsection. As such, it serves as a 
traditional proviso, or a statement "restricting the operative effect of statutory language to 
less than what its scope of operation would be Provisos are typically 
interpreted according to the same principles applied to any other type of statutory provision, 
except that where there is ambiguity concerning "the extent of the application of the proviso 

23 32 U.S.C. $ 104(c) (emphasis added). 

24 See GlobalSecurity.org, Military Lineage Terms, available at 
[http:llwww.globalsecurity.or~military/agency/amy/lineage-tems.htm] . 
2 5  DEPARTMENTS OF THE ARMY A N D  THE AIR FORCE,NATIONAL GUARD BUREAU, Organization and 
Federal Recognition ofArmy National Guard Units, NGR 10-1 5 2-2 (Oct. 2002). 

26 Western Union Tel. Co. v. Nester, 309 US. 582, 589 (1940). 

27 2A, Norman J. Singer, STATUTES A N D  STATUTORY CONSTRUCTION, $47:08 at 235 (6th ed. 2000). 



on the scope of another provision's operation, the proviso is strictly cons t r~ed ."~~ In 
addition, some judicial precedent indicates that a proviso's effect is limited to the section of 
a statute to which it is attached.29 If this approach to statutory construction were adopted, 
it would appear likely that application of the limiting provision of rj  104(c) would not be 
extended to changes to the branch, organization, or allotment of a unit resulting from BRAC 
actions. However, modern jurisprudence appears to adopt the position that provisos are to 
be interpreted in accordance with legislative intent and that "the form and location of the 
proviso may be some indication of the legislative intent," but will not be c~n t ro l l i ng .~~  

An examination of the legislative history of 9 104(c) may shed some light upon the 
intent behind the current limitation contained within the provision. The provision originates 
from language contained in the National Defense Act of 19 1 6.31 That law altered the status 
of the then existing state militias by constituting them as the National Guard of the United 
 state^.^' The law provided federal compensation for Guard members and governed the basic 
organization, equipping, and training of the National Guard. It also authorized 
"federalization" of the Guard by units, rather than through the drafting of individual 
soldiers.33 Section 60 of that act was comparable to the current law. It stated: 

Except as otherwise specifically provided herein, the organization of the National Guard, 
including the composition of all units thereof, shall be the same as that which is or may 
hereafter be prescribed for the Regular Army, subject in the time of peace to such general 
exceptions as may be authorized by the Secretary of War. And the President may 
prescribe the particular unit or units, as to branch or arm ofservice, to be maintained 
in each State, Territory, or the District o f  Columbia in order to secure a force which, 
when combined, shall form complete higher tactical units.34 

Thus, in its original incarnation, this provision contained no limitation on the 
President's authority to designate which units of the Guard were to be maintained in which 
location. Subsequent to its enactment, the National Defense Act was amended several times. 
Section 6 of the National Defense Act Amendments of 19333hstrck out the original 
language. The new provision retained much of the original substance, but included a 
limitation on presidential authority comparable to the current law. The provision stated: 

[TI he President may prescribe the particular unit or units, as to branch or arm of service, 
to be maintained in each State, Territory, or the District of Columbia in order to secure 
a force which, when combined, shall form complete higher tactical units: Provided, That 

'' Id. at 236. 

29 United States v. Babbit, 66 U.S. 55 (1862); United States v. Maryland Cas. Co., 49 F.2d 556 (7th 
Cir. 193 1); Wirtz v. Phillips, 25 1 F. Supp. 789 (W.D. Pa. 1965). 

2A, Norman J. Singer, STATUTES A N D  STATUTORY CONSTRUCTION, 9 47:09 at 240 (6th ed. 2000). 

3' National Defense Act, ch. 134, 39 Stat. 166 (1916). 

32 See New Jersey Air Nat'l Guard v. Federal Labor Relations Authority, 677 F.2d 276,278 (3d Cir. 
1982). 

33 See 10 U.S.C. 8 12301; Holdiness v. Stroud, 808 F.2d 417,420-21 (5th Cir. 1987). 

34 National Defense Act, ch. 134, 5 60,39 Stat. 197 (emphasis added). 

35 National Defense Act Amendments, ch. 87, Pub. L. No. 73-64,48 Stat. 153 (1933). 



no change in allotment, branch, or arm of units or organizations wholly within a single 
State will be made without the approval of the governor of the State concerned.36 

A subsequent revision to the law changed the form of this above-quoted proviso, 
inserting it into a separate sentence. However, this change apparently was stylistic in nature 
and was not intended to have any legal  consequence^.^' Thus, at the time the gubernatorial 
approval requirement was enacted, it would likely have been interpreted to have applied only 
to the section to which it was attached, in accordance with the jurisprudence of the time.38 
Thus, it is arguable that the limitation contained within 5 104(c) is not applicable to any 
changes in the branch, organization, or allotment of a unit that result from BRAC actions. 

However, there are indications that Congress perhaps intended a broader application of 
the proviso. In explaining the reasoning behind this addition to the law, the House 
Committee on Military Affairs stated that "where a State has gone to considerable expense 
and trouble in organizing and housing a unit of a branch of the service, [I such State should 
not arbitrarily be compelled to accept a change in such allotment, and this amendment grants 
to the State concerned the right to approve any such change which may be desired by the 
Federal G~vernment . "~~ Resorting to more modern principles of statutory interpretation, 
congressional intent, as stated, is controlling as to the scope of a proviso's application. Thus, 
this report language gives some weight to the argument that 5 104(c) applies to any exercise 
of authority that results in the types of changes it references regardless of whether the 
changes are precipitated by the exercise of 5 104(c) authorities. 

It is also arguable, however, that the report language indicates only that Congress, in 
referring to "any such change which may be desired by the Federal Government," considered 
the President's authority under section 104(c) or more broadly, under the National Defense 
Act as it existed in 1933, to be the only source of authority for the changes it wished to 
subject to the limitation. In addition, while by no means dispositive, the report language 
does indicate that the gubernatorial approval requirement is meant to prohibit arbitva~y 
changes to Guard allotment; it is certainly arguable that the BRAC process, which Congress 
devised to be premised on methodical analysis and review, would not produce the sort of 
arbitrary changes the proviso, even broadly interpreted, is targeted to prevent. ,In addition, 

36 Id. Ej 6. 

" It should be noted that this provision along with all of Title 32 of the United States Code was 
revised and enacted into positive law, by Public Law 84-1028. Prior to this, Title 32 of the Code 
served as prima facie evidence of the law it restated; thus, reference to the original Statutes at Large 
was needed to obtain a truly reliable statement of the law. During the revision and enactment of 
Title 32, the structure of section 104(c) was modified. The 1956 revision, among other things, 
removed the phrase "Provided, That" and placed the gubernatorial approval requirement in a 
separate sentence, beginning with the word "However." As explained in the legislative history for 
this revision, "the pertinent provisions of law have been freely reworded and rearranged, subject to 
every precaution against disturbing existing rights, privileges, duties, or functions." S. REP. NO. 84- 
2484 (1956), reprinted in 1956 U.S.C.C.A.N. 4640. Where other changes to Title 32, including 9 
104, were intended to have legal consequences, an explanation of the change was included in the 
revisionnotes following the provision in the revised Code. No explanation of the change mentioned 
here appears. Thus, it would seem appropriate to conclude that no alteration to the substance of the 
law was intended by this revision. 

38 See supra note 29 and accompanying text. 

39 H.R. REP.No. 73-141at 6 (1933) (emphasis added). 



it is notable that, despite the modern reliance on congressional intent and not formalism 
alone, courts will still look to the structure of a provision as relevant to deciphering 
congressional intent.40 That the proviso was attached to the authority granted the President 
in the first sentence of (j 104(c) could thus remain influential in determining whether the 
gubernatorial approval requirement applies to authorities outside of that provision. 

In sum, unlike 10 U.S.C. (j 18238, (j 104(c) is more ambiguous in the scope of its 
application. Canons of statutory construction in favor at the time of the provision's 
enactment presumed the limitation of a proviso's application to the section to which it is 
attached. However, there is some indication in the legislative history that the proviso was 
intended to apply to any of the referenced types of changes, regardless of the source of their 
authorization. Thus, it remains necessary to examine the possible changes to this provision 
rendered by the Defense Base Closure and Realignment Act. 

The Impact of Base Closure and Realignment Act 

If it were determined that the provisions described above do apply broadly to the 
exercise of any authorities that might result in the type of changes or relocations proscribed 
by $ 5  104(c) and 18238, it may still be arguable that the Defense Base Closure and 
Realignment Act supersedes these earlier provisions. Several principles of statutory 
interpretation inform the analysis of how these laws relate to one another. 

It is clear that Congress can specify in legislation if earlier enacted statutes are to remain 
applicable or be modified in some particular way.41 The Base Closure Act does not directly 
address either of the provisions at issue here. Likewise, it does not appear to expressly 
authorize closure or realignment action despite any other existing law. In fact, the Base 
Closure Act does contain a waiver provision exempting BRAC actions from the operation 
of certain laws. That provision, however, references only limitations contained in 
appropriations acts and 10 U.S.C. $8 2662 and 2687.42 Thus, unless an implied modification 
of $5 104(c) and 18238 can be found in the Base Closure Act, these two provisions could 
limit the authority to close or realign facilities, assuming, as described above, that a court 
determined they applied to BRAC actions in the first place. 

Because the Base Closure Act does not expressly exempt the actions it governs from 
compliance with the gubernatorial approval provisions found elsewhere in the Code, 
additional rules of statutory interpretation become usehl. First, it is generally accepted that 
a statute enacted later in time can trump an earlier duly enacted law even absent an express 
statement to that effect.43 The Base Closure Act was originally enacted in 1990 and remains 
largely in effect today. Further, it has been amended multiple times, most recently in 200 1 
authorizing the current 2005 round of BRAC actions and in 2004, altering certain authorities 
granted to the Secretary of D e f e n ~ e . ~ ~  The relevant provisions contained in 10 U.S.C. (j 

40 See supra note 30 and accompanying text. 

4' See, e.g., United States v. Fausto, 484 U.S. 439,453 (1988). 

42 Base Closure Act, 5 2905(d). 

43 See, e.g., Posadas v. National City Bank, 296 U.S. 497, 503 (1936). 

44 Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. No. 108- 
375, 1 18 Stat 18 1 1 (October 28, 2004); National Defense Authorization Act for Fiscal Year 2002, 
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18238 and 32 U.S.C. (j 104(c) were both originally enacted well before the Base Closure Act 
in 1958 and 1933, respectively. Each has been amended subsequently as well. The most 
recent revision to (j 104(c) occurred in 1988, and was only a technical amendment. Section 
18238 was most recently amended in 1994, after enactment of the Base Closure Act. This 
revision simply renumbered the provision and made technical corrections throughout the 
chapter containing (j 18238. Given these facts, different analysis applies to each provision. 

Section 104(c) clearly predates the enactment of the Base Closure Act. Thus, it is 
possible that the Base Closure Act repealed any limitation otherwise imposed by the 
provision by providing the "exclusive authority for selecting for closure or realignment, or 
for carrying out any closure or realignment of, a military installation inside the United 
 state^.'"'^ However, before a court will find that a later statute implies repeal of an older one, 
it must generally determine that the two provisions are in irreconcilable conflict.46 The 
extent of any conflict in this instance is subject to debate. Certainly, the limitation in 8 
104(c) could prevent BRAC actions from occurring as intended by DOD, the BRAC 
Commission, and the President, and could be deemed inconsistent with the overall regime 
created by the Base Closure Act. 

On the other hand, 5 104(c) addresses a specific set of changes that cannot occur to 
National Guard units without gubernatorial approval. Thus, there is at least some range of 
BRAC action (e.g. a realignment of equipment or activities that does not result in the 
movement of units) that could occur absent gubernatorial consent. In addition, the consent 
requirement could be characterized as a limitation on actions that are the consequences of 
a realignment or closure, such as unit re-allotment, and not a limitation on the closure or 
realignment authority itself, thus making harmonization possible. Still, such an interpretation 
may parse statutory language too finely to be sustainable; indeed, the Base Closure Act 
authorizes the Secretary of Defense to "take such actions as may be necessary to close or 
realign any military installation, including the . . . the performance of such activities . . . as may 
be required to transfer functions from a military installation being closed or realigned to 
another military installation. .. ."47 Accordingly, it appears that (j 1 O4(c), if applied to the 
BRAC process, could frustrate an authorized BRAC action; further, harmonization of the 
provision with the Base Closure Act, while perhaps possible, may stretch the statutory 
language. 

The issue of whether 5 18238 supersedes the Base Closure Act, or vice versa, is 
somewhat more complicated. As stated above, 5 1 8238 was first enacted in 1950 and revised 
multiple times subsequently, including a technical amendment in 1994, after enactment of 
the Base Closure Act. Further, the Base Closure Act has also been amended following the 
last revision of (j 18238, in 2001 and 2004. Given that none of the amendments mentioned 
address the relationship between the BRAC process and Q 18238 and given the presumption 
against implied repeal, it may not be sensible to ascribe priority to the provision that has most 
recently undergone minor and unrelated amendments. Indeed, statutory silence is rarely a 

44 (...continued) 

Pub. L. No. 107-107, 11 5 Stat. 1012 (December 28,2001). 

45 Base Closure Act, 4 2909(a). 

46 See United States v. Estate ofRomani, 523 U.S. 5 17,530-533 (1998) (holding that a later, specific 
statute trumps an earlier, more general statute). 

47 Base Closure Act, 8 2905(a)(l)(A). 
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reliable indication of congressional intent, and as the Supreme Court has stated, "it would 
be surprising, indeed," for Congress to effect a "radical" change in the law "sub silentio" via 
"technical and conforming amendrnent~."~~ In fact, it is arguable that each amendment to 5 
18238 and the Base Closure Act, in not addressing the provisions' relation to one another, 
affirmed the relationship established at the time of the Base Closure Act's enactment.49 If 
this is the case, analysis of the relationship between the two laws would be similar to the 
analysis of the Base Closure Act's relationship with 5 104(c). Therefore, it is arguable that 
because 5 18238 deals with relocation of units and not with closure or realignment of 
facilities, the two provisions could be effectively harmonized so as not to require implied 
repeal of the earlier p r o v i s i ~ n . ~ ~  On the other hand, it would seem more likely that the Base 
Closure Act is incompatible with the limitation contained in § 18238 and that the limitation 
must fall aside. 

It might also be plausible to argue that the subsequent amendments to the provisions at 
issue should also be taken into account. Arguably, after enacting the Base Closure Act, 
Congress was aware that it might supersede $ 18238. Along these lines, had Congress 
intended a different result, it would have indicated its contrary intent in amending 5 18238 
in 1994. Similarly, the subsequent amendments to the Base Closure Act could be seen as 
implicitly affirming that 5 18238 was not to limit BRAC actions. On the other hand, if the 
burden of clarifying the relationship between the laws at issue does fall upon the last section 
to be amended, even if only a minor or technical change is made, then 5 18238 should remain 
applicable as a limitation on BRAC activities, as the Base Closure Act remains silent on the 
relationship of these laws even after the 2005 amendments. Finally, it should be noted again 
that despite the foregoing discussion, 4 18238, even more so than 104(c), seems to clearly 
indicate via the text of the provision, that its application is limited and does not extend to the 
BRAC process. 

Conclusion 

There would appear to be federal authority to require the closure or realignment of 
National Guard facilities under the Constitution of the United States. Several provisions of 
federal law, however, make it somewhat less clear if Congress has authorized the exercise 
of such authority by enacting the Defense Base Closure and Realignment Act and by 
authorizing a succession of BRAC rounds. The language of 10 U.S.C. 5 18238 appears to 
indicate that the limitation it imposes upon the relocation or withdrawal of National Guard 
units is confined to a specified subset of authorities that does not include the Base Closure 
Act. 32 U.S.C. 5 104(c) is less clear in this regard. Its limitation on changes to the branch, 
organization, or allotment of a unit, as originally enacted, served as a proviso attached to a 

48 Director of Revenue of Mo. v. CoBank, ACB, 531 U.S. 316,323 (2001). 

49 See Johns-Manville Corp. v. United States, 855 F.2d 1556,1559 (Fed.Cir. 1988) (quoting Lorillard 
v. Pons, 434 U.S. 575, 580 (1978)) ("Congress is presumed to be aware of an administrative or 
judicial interpretation of a statute and to adopt that interpretation when it re-enacts a statute without 
change."); see also Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 381-82 
(1982); Clean Harbors Envtl. Servs., Inc. v. Herman, 146 F.3d 12, 19-20 (1st Cir. 1998). It should 
be noted that these cases dealt with congressional silence in the face of clear judicial or 
administrative interpretation, and that there does not appear to have been a similar interpretation of 
the provisions at issue here during the period in which Congress took action. 

See, e.g., Watt v. Alaska, 451 U.S. 259, 267 (1981); Lewis v. Lewis & Clark Marine, Inc., 531 
U.S. 438 (2001). 
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specific authority still contained within 5 104(c). The provision has been revised, apparently 
without intending legal consequences, in such a manner as to perhaps indicate broader 
application. It is also arguable that even in its original form, the provision was intended to 
apply regardless of the source of authority for effectuating the types of changes the provision 
references. Even taking into account the legislative history behind 5 104(c), the exact scope 
of its application is unclear, although cogent arguments against applying the provision t o  the 
BRAC process exist. 

Ifa court were to determine that application of the provisions at issue was not limited 
to the authorities to which they appear at least structurally attached, general principles of 
statutory construction would tend to favor avoiding implied repeal by the later enacted or 
amended provision in favor of harmonization of potential conflicts, where possible. In such 
circumstances where the limiting provisions better fit the specifics of a situation, it may be 
appropriate to apply the limitation to the BRAC process. Despite this, it remains possible 
to argue that the intention behind BRAC is to provide for comprehensive closure and 
realignment authority and that application of $ 5  18238 and 104(c) would frustrate the 
purpose of the Base Closure Act. 
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The Honorable Alberto R. Gonzales 
Attorney General of the United States 
US. Department of Justice 
950 Pennsylvania Ava., N.W. 
Washington, D.C. 20530-0001 

Dsar Attorney General Gonzales: 

A3 Chairman of the Base Closure and Reaiigntnent Commission I request your 
opinion regarding the legal authority of the Secretary of Defense to effect changes to 
National Guard and Air National Guard units and installations. The Commission is 
severely constrained in formulating its recommendations to the President as to which 
milita~y installations should be closed or realigned without a clear understanding of the 
Secretary's authority. 

Titfe 10, United State Code, Section 18238 and Title 32, United States Code, 
Section 104 (c) require permission of the governors of the states in which National 
Gcard and Air National Guard units and installations are located befors they may be 
"changed" or "relocated or withdrawn." I am not aware of any authority that clearly 
indicates contrariwise. 

i ask for your opinion on this issue: does the Federal government, acting through 
the  Defense Sase Closure and Realignment Act of 1990, as amended, possess the 
authority to carry out the proposed realignments and closures of Army National Guard 
and Air National Guard installations in the absence of a consultative process with the 
governors of the various states? If not, what measures would be necessary to satisfy 
the consultation requirement? 

We need to know whether the National Guard and Air National Guard units and 
installations that the Secretary has recommended be closed or realigned will, if the 
Commission concurs with those recommendations, be closed or realigned within the 
stabtory time limits. Wiil the litigation being contemplated by various state attorr-qs 
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HOUSE ARMED SERVICES COMMITTEE APPROVES 
FISCAL YEAR 2005 DEFENSE AUTHORIZATION BILL 

"Year of the Troops" Legislation Focuses on Force Protection and Personnel Benefits 

Washington, DC - May 13, 2004 - House Armed Services Committee Chairman Duncan Hunter (R- 
CA) announced that H.R. 4200, the National Defense Authorization Act for Fiscal Year 2005, was 
reported out of committee last night with a unanimous 60-0 vote. The committee authorized $422.2 
billion for the Department of Defense and the national security programs of the Department of Energy. 
Hunter's statement follows: 

"This bill comes at a particularly crucial time for our nation's armed forces. In the last two weeks, 
we've been stunned by the abuses a handful of miscreants inflicted on prisoners at the Abu Ghraib 
prison. And, just yesterday, we were shocked by the filmed beheading of an American by Iraqi 
terrorists. While they differed in magnitude, both events should remind us that brutality is a very real 
and constant element in war. 

"What matters is how we deal with that fact of life. In the United States, we reject it and we punish it. 
In the uncivilized parts of the world, some people celebrate it. They embrace it. They export it. 

"We learned on September 11, 2001 that we will not be safe if we tolerate it. That's what we're 
fighting for in Iraq today: to determine whether brutality or civilization will prevail in the very land 
where civilization began. 

"In the near term, the outcome of that struggle depends on the courage of our personnel on the front 
lines in the war on terror. In the long run, victory depends on how we face up to that challenge as a 
nation. Under the Constitution, Congress has an obligation to rise to the challenge. As a committee, we 
have an opportunity to do it right. This year's defense authorization bill is part of how we discharge 
our obligations and seize our opportunities. 

"First and foremost, we fully funded the President's top-line request for the Department of Defense. 
Earlier this spring we worked long and hard to ensure that the budget resolution, which binds our 
legislation, did not cut defense spending in the middle of a war. 

"Second, this bill authorizes $25 billion in additional supplemental funding to ensure that our troops 
get all the resources they need to prevail on the battlefield. It provides the resources along with 

. specificity that Congress has not previously applied to supplemental funds. This approach improves 



congressional oversight and ensures that our view of what is a priority will guide the Department's 
actions. 

w 
"Further, it is clear that the Department will need more than $25 billion to get through the next fiscal 
year. But there is a valid point to the Administration's position that given the multiple variables 
involved, neither they nor us can accurately predict exactly what will be needed to get through the 
entire year. 

"Thus, we propose a supplemental 'bridge' fund that provides the Department enough money to get 
through the first several months of the next fiscal year while ensuring no interruption in the flow of 
funds for critical force protection enhancements, additional end strength and other combat capability 
improvements. 

"On this point, the committee's efforts have been guided by the belief that we must make this the 
'Year of the Troops' in honor of our brave men and women in uniform deployed around the world. 
The legislation reflects this approach by adjusting spending priorities wherever possible away from 
areas of lesser priority to those programs and activities that directly enhance the combat and force 
protection capabilities of our soldiers. 

"We have done this by prioritizing critical investments in force protection. In particular, we: 

b added $30 million for improvised explosive device jammers; 
b plussed-up unmanned aerial vehicle surveillance capabilities by $192 million; 
b increased funding to produce up-armor humvees by $704.7 million in order to sustain the 

needed production rate; 

w' b increased funding for Vehicle Add-on Armor Kits for the Army's truck fleet by $332.4 
million; and, 

b added $40 million to the Bradley fighting vehicle program to sustain modernization and 
maintain the vehicle's readiness. 

"Further, this bill proposes new provisions to combat the spread of weapons of mass destruction. The 
legislation will tighten controls on advanced technology with military applications so that it does not 
fall into the hands of terrorist organizations or states of proliferation concern. It calls on the President 
to begin working on a more aggressive multilateral export control regime, and it contains measures that 
will assist countries around the world in tightening their export control practices. The House 
International Relations Committee has primary jurisdiction in these matters, but we've worked closely 
with Chairman Henry Hyde over the last few months to develop a proposal that will make a real 
difference. 

"H.R. 4200 also keeps faith with our men and women in uniform. This year's bill would authorize a 
3.5 percent across-the-board pay raise. It increases the limit on hardship duty pay from $300 to $750 
per month. It makes permanent the increased rate for imminent danger pay from $150 to $225 per 
month and more than doubles the rate for the family separation allowance, from $100 to $250 per 
month. There also is $9.9 billion in the bill for military construction and housing. 

"Finally, the mark proposes the largest increase in military end strength in decades by increasing the 
active duty Army by 30,000 and the Marine Corps by 9,000. The committee has carefully listened to 
the concerns expressed by the Secretary of Defense and Army Chief of Staff and proposes an approach 



that fully addresses the stated concerns over forcing additional end strength on the services without the 
additional resources to pay for it. 

w "I commend the President, the Secretary of Defense and our military leaders for continuing our 
strategy of taking the fight directly to those who would do us harm, before they can strike us here at 
home. We stand committed to provide the resources to ensure our continued success. 

"I am grateful to Ranking Member Ike Skelton (D-MO), Subcommittee Chairmen Curt Weldon (R- 
PA), Joel Hefley (R-CO), Jim Saxton (R-NJ), John McHugh (R-NY), Terry Everett (R-AL), Roscoe 
Bartlett (R-MD), and all the members of the committee for their hard work in advancing this important 
legislation." 

H.R. 4200 is expected to be considered on the House floor next week. 
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ABOUT H.R. 4200 
The National Defense Authorization Act for Fiscal Year 2005 

Rationale 

The annual National Defense Authorization Act sets policies, programs and funding levels for the 
nation's military. Informed by months of hearings with Department of Defense leadership, as well as 
meetings directly with commanders and troops deployed in combat, the House Armed Services 
Committee has crafted H.R. 4200, the National Defense Authorization Act for Fiscal Year 2005. 

The legislation addresses the needs of a nation at war on multiple fronts. It contains $422.2 billion for 
the Department of Defense (DOD) and the national security programs of the Department of Energy 
(DOE). It also provides an additional $25 billion in emergency budget authority to partially cover the 
projected costs of continuing operations Iraq and Afghanistan. 

After freeing 50 million people in Iraq and Afghanistan, U.S. forces are leading important 
multinational efforts to build stable democracies and viable economies in each nation. Neither country 
any longer serves as a home base for international terrorism. 

The ongoing Iraq mission, Operation Enduring Freedom in Afghanistan, and the broader global war on 
terrorism demand immediate resources and capabilities that Congress must provide for. Additional 
security challenges elsewhere require planning and perseverance, including a continued commitment to 

Y 
the evolution of the U.S. armed forces. 

The primary focus of this legislation is protecting our troops on the battlefield while supporting their 
needs at home. Nearly every member of the House Armed Services Committee has traveled to Iraq to 
directly engage with commanders and troops and assess ongoing operations. Committee members also 
have traveled to meet with U.S. military personnel at domestic installations and elsewhere overseas 
including Afghanistan, Kuwait, Bosnia, Korea, Qatar, and Uzbekistan. 

H.R. 4200 provides critical force protection resources, including additional body armor, 
countermeasures for improvised explosive devices, armored Humvees and armor add-on kits for "thin- 
skinned" vehicles. Other security measures include improved surveillance and reconnaissance 
capabilities and the latest infantry equipment. These tangible improvements in force protection 
accompany equally important combat capability enhancements. H.R. 4200 will provide the American 
warfighter with much needed supplies and ammunition to continue the work of eradicating insurgents 
in Iraq and terrorist bases around the world. 

On the homefront, this legislation tends to the needs of our military personnel with numerous quality 
of life programs. Among the many initiatives are a 3.5 % across-the-board pay raise, special pays and 
bonuses, and improved housing - as well as the complete phase-out of out-of-pocket housing expenses. 

H.R. 4200 contains hundreds of additional provisions designed to continue the evolution of the U.S. 
military into an ever more effective fighting force, while at the same time providing for the well-being 
of the men and women who defend our freedom. 



Emergency Contingency Operations Supplemental Funding 
'w 

H.R. 4200 contains an additional $25 billion to be appropriated for fiscal year 2005 to support the war 
on terror's operational costs, personnel expenses and the procurement of new equipment. 

Since 1990, there have been more than 150 U.S. military deployments around the world. The old 
practice was to take funding to pay for these operations, especially in Bosnia, out of other military 
accounts. We have not fully recovered from those actions - to the detriment of our military personnel 
and their equipment. By authorizing additional appropriations, Congress and the Administration are 
taking the responsible approach in not raiding the defense budget. 

The recent escalation in activity by insurgents and terrorists has increased the cost of stability 
operations in Iraq. This is a critical period as we near the June 2004 establishment of a sovereign Iraqi 
government. 

It is essential to recognize the change in operational requirements and ensure funding is available to 
support U.S. troops and their needs in Iraq, as well as Afghanistan and elsewhere in the global war on 
terrorism. 

Procurement 

It is an important priority of the House Armed Services Committee that our troops have the equipment 
necessary to successfully accomplish their missions in Operation Iraqi Freedom (OIF), Operation 
Enduring Freedom (OEF) and other fronts in the global war on terrorism. 

w 
Procurement funding is focused on full support of force protection needs, the Rapid Fielding Initiative 
(RFI), combat losses of essential equipment and essential combat related unfunded requirements of our 
armed forces. The mission of the RFI is to respond quickly to individual equipment requirements and 
to provide with latest weapons, clothing and equipment. To achieve this, RFI is streamlining 
acquisition processes such as by working with existing contractors to refine equipment or purchasing, 
and adapting commercial, off-the-shelf items. 

Specific procurement funding includes: 

Full funding for the Up Armor High Mobility Multipurpose Wheeled Vehicle (Humvees): 
$704.7 million 
Ballistic armor for other Humvees and trucks: $332.4 million 
Interceptor Body Armor including funding for add-on protection for the shoulder and side body 
areas: $42 1.0 million 
Unmanned Aerial Vehicles (UAVs): $277.0 million 
Combat Loss Equipment Replacement: $523.4 million 
Full funding for RFI (basic infantry equipment): $297.4 million plus $219.7 million in 
operations and maintenance for RFI. 

The committee fully supports the Army's efforts to transform the structure of its divisions into smaller 
organizations and create additional combat relevant units. This reorganization known as "modularity" 
will contribute to the reduction of stress on our troops due to the high operational tempo of operations 
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in Southwest Asia. H.R. 4200 authorizes $406.1 million for the initial equipment costs of modularity 
so that every infantry soldier has the equipment necessary to perform their mission. 

Operations and Maintenance 

Expenses for food, fuel, spare parts, maintenance, transportation and other costs have risen due to 
higher operating tempo. Without additional funding at the start of fiscal year 2005, the military 
departments will be forced to use third and fourth quarter operations and maintenance funds in the first 
quarter to pay for OIF and OEF costs. 

Military Personnel 

For many years, the committee has believed that military manpower is inadequate to meet and sustain 
the full range of capabilities required of and missions assigned to our armed forces. During the 
previous two years, the committee recommended overall increases of 10,350 and 6,240 respectively, 
above the budget requests. 

The global war on terrorism, a significant commitment of U.S. military resources worldwide to 
eliminate terrorist threats and actively defend the U.S. homeland, has added new dimensions and 
missions, further stressing the manpower available to both the active and reserve forces. 

Despite last year's active strength increase of 2,400 soldiers, as mandated by the National Defense 
Authorization Act for Fiscal Year 2004, the Army is particularly challenged to sustain the manpower 
requirements in Iraq and Afghanistan. Consequently, the Marine Corps has deployed combat forces to 
Afghanistan and will deploy 25,000 active and reserve personnel to Iraq for two seven-month rotations 
in 2004 and 2005. Additionally, the Air Force and Navy will deploy transportation and other military 
assets to Iraq to substitute for capabilities the Army is currently incapable of providing. 

More than one-third of the Marine Corps' deployable forces are now committed worldwide, and there 
is no indication that this high level of deployment will decrease for the foreseeable future. 

To support the Army's manpower needs, the committee recommends a temporary increase of 30,000 
active soldiers (to an end strength of 512,400), in increments of 10,000 each in fiscal years 2005 
through 2007. 

To ensure the Marine Corps can continue to provide and sustain the force levels required of it by the 
national security strategy, the committee recommends a temporary increase of 9,000 active duty 
Marines (to an end strength of 184,000), in increments of 3,000 each in fiscal years 2005 through 
2007. 



OVERVIEW OF MAJOR COMMITTEE ACTIONS 

Full Committee 

The full committee worked to hnd the President's top-line request for the Department of Defense, 
while also authorizing $25 billion in additional supplemental funding to ensure that our troops receive 
all the resources needed to prevail on the battlefield. 

Other provisions include: 

Defense Trade Reciprocity - based upon the principle of fair trade and reciprocity, the 
legislation would require the Secretary of Defense to ensure that the offset regulations or 
policies of a foreign country are reduced to the same level as the domestic content requirements 
of the United States before contracting for defense products from a foreign firm operating in 
that country. 
Strengthening Controls on High Tech Exports - H.R. 4200 would strengthen existing export 
controls designed to prevent the spread of WMDs by eliminating a regulatory loophole through 
which certain defense articles and services are exempt from existing export license 
requirements as established in the Arms Export Control Act. 

Tactical Air and Land Forces Subcommittee 

Under the leadership of Chairman Curt Weldon, this subcommittee has jurisdiction over approximately 
1,000 programs and projects in procurement and research, development, test and evaluation in the 
military services and defense agencies, totaling $50 billion in the fiscal year 2005 request. 

The focus of the subcommittee was how best to support our military and civilian personnel serving in 
the global war on terrorism. Reflecting the priorities of the committee and the unfunded priorities of 
the DOD, the subcommittee recommends authorizing an additional $1.7 billion above the 
Administration's request to Congress. Added authorizations would include: 

8 HH-60 helicopters; 
$176 million for Predator Unmanned Aerial Vehicles (UAVs) for increased surveillance 
capability, particularly for countering the improvised explosive device threat; 
Increased authorization of $184 million for ammunition and the ammunition industrial base; 
$95 million for 114 remotely operated weapon systems and 52 optical surveillance systems; 
$89 million for reconnaissance and advanced targeting pods; 
$65 million for additional modernization and reactive armor for the Bradley Fighting Vehicle; 
$42 million for Hellfire missiles; 
$30 million for 52 IED jammers; 
$16 million for Javelin missiles; 
$16 million for Shadow UAV enhancements; 
$14 million for the H-1 night targeting and infrared system; and 
Increased authorization is also included for CH-47 helicopter crashworthy crew seats, 
personnel radios, night vision equipment, and light weight satellite terminals. 



Other major initiatives include: 

Legislation that would require the Secretary of Defense, in the allocation of equipment acquired 
using funds authorized for procurement, give priority to units that are deployed to, or preparing 
to deploy to OIF or OEF, regardless of the designation of those units as active, Guard, or 
reserve units; and 
Multiyear procurement authorization for the Lightweight 155 Howitzer. 

Readiness Subcommittee 

Chairman Joel Hefley's subcommittee held hearings on the readiness of our military forces, joint 
training, logistics transformation, military construction and base closure. H.R. 4200 makes important 
recommendations in each area. 

Among the most significant proposals is the suspension of the base realignment and closure (BRAC) 
process until 2007. The provision would require the Department of Defense to submit reports on a 
number of critical - but still unresolved - infrastructure-related issues, such as the Department's plans 
for global basing and transformation. 

These reports are due between January IS' and March 15,2006. Pending DOD submission of these 
reports, the next BRAC round would commence in May 2007,allowing sufficient time for 
congressional review and DOD implementation of report findings into the BRAC decision-making 
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Also of note, on the important issue of military housing privatization, the committee recommends 
elimination of the statutory ceiling on the program as of October 1,2005. 

Terrorism, Unconventional Threats and Capabilities Subcommittee 

The primary consideration of Chairman Jim Saxton and his subcommittee was determining how best to 
protect and aid our troops in the field. The subcommittee held eight hearings in preparation for mark- 
up, covering subjects from defense transformation to chemical weapons demilitarization to information 
technology. 

The legislation reflects the belief that the best way to fight terrorism is to keep terrorists far from our 
shores. Among the primary tools in carrying out this conviction is the Special Operations Command, 
and H.R. 4200 bolsters the command's capabilities. Other major actions by the subcommittee include: 

Ensuring the highest priority is placed on force protection research initiatives. 
Expanding the subcommittee's successfid fiscal year 2004 initiative to develop chemical and 
biological countermeasures. 
Continued scrutiny of DOD's information technology programs. 



w Total Force Subcommittee 

The Total Force Subcommittee presides over personnel policy and funding. Throughout the year, 
Chairman John McHugh used his hearings and visits to overseas locations, including Iraq and 
Afghanistan, to hear directly from our soldiers, sailors, airmen and Marines regarding their needs. 

H.R. 4200 addresses the subcommittee's findings with provisions such as: 

Elimination of the Social Security offset under the Survivor Benefit Plan. 
A 3.5 percent increase in basic pay for members of the armed forces - reducing the gap 
between military and private sector pay from 5.5 to 5.1 percent. 
Elimination of out-of-pocket housing expenses. 
A broad range of initiatives to recognize the new realities of reserve service. 
A 2.1 percent increase in the number of reservists on active duty in support of the reserves, and 
a 1.5 percent increase in the number of military technicians. 
A package of measures that constitute the most significant reshaping of reserve enlistment and 
retention incentive bonuses and pay in years - including making reserve bonus and incentive 
authorities identical to the authorities used for active duty members. 
Requiring the Secretary of Defense to pay reservists for lost civilian income. 
Requiring the Secretary of Defense to expand the mission of the Task Force on Sexual 
Harassment and Violence at the Military Service Academies. 
Provisions to improve and protect military commissaries. 

Stratepic Forces Subcommittee 

Chairman Terry Everett's subcommittee recommended authorizing approximately $61.8 billion in 
programs within the Administration's budget request, including: 

$1 9.0 billion for procurement, 
$27.3 billion for research and development, and 
$15.5 billion for Department of Energy national security programs. 

The programs are primarily in the areas of ballistic missile defense, the military use of space, strategic 
weapon systems and platforms, and nuclear weapons. 

The subcommittee worked to support soldiers deployed in the war on terrorism by redirecting funding 
from longer term efforts to those of more immediate benefit to our troops in the areas of armor, 
munitions and surveillance. 

The subcommittee directed a net reduction of $177 million to the budget request for the Missile 
Defense Agency. This includes a $75 million reduction for the Kinetic Energy Interceptor program. It 
adds $130 million to Army missile defense activities, including $90 million to buy an additional 36 
Patriot missiles. 



In the area of military space, the subcommittee recommends a $100 million reduction for 
Transformational Satellite Communications, and a $100 million reduction for the Evolved Expendable 
Launch Vehicle program. The legislation provides adds of $35 million for Space Based Infrared 
System High, $25 million for the Operationally Responsive Satellite, and $35 million for Advanced 
Extremely High Frequency. 

For nuclear defense programs, H.R. 4200 funds the National Nuclear Security Administration at the 
Administration's budget request and supports full funding for both the Advanced Concepts and Robust 
Nuclear Earth Penetrator programs. 

Proiection Forces Subcommittee 

Chairman Roscoe Bartlett's subcommittee has jurisdiction over approximately 500 programs and 
projects in procurement, research and development, and test and evaluation. Together these total $28 
billion in the Administration's fiscal year 2005 budget request. 

Reflecting the priorities of the committee and the unfunded priorities of the Department of Defense, 
the committee recommends authorizing an additional $890 million above the Administration's request. 
All of these programs are critical to conduct military operations of the type concluded or still underway 
in Iraq, Afghanistan and elsewhere in the global war on terrorism. Initiatives include: 

An additional $20 million to sustain a force structure of 77 B-1s (17 additional aircraft); 
An increase of $49.7 million for Tomahawk missiles to restore production to fiscal year 2003 
and 2004 levels and meet the Navy's long-term inventory goals; 
An additional $23 million for Affordable Weapon System, a low-cost cruise missile; 
An increase of $100 million to accelerate and expand the guided missile destroyer (DDG-51) 
modernization plan; 
An additional $100 million to begin new bomber development; and 
Increased authorization is also recommended for several procurement and research and 
development programs. 



SUPPORTING AMERICA'S MILITARY 

PERSONNEL 

H.R. 4200 reprioritizes funding from non-warfighting programs toward more immediate needs. The 
legislation provides funding to better protect troops engaged in conflict in Iraq and around the 
world, as well as to provide for improvedpay and benefits for all military personnel. 

FORCE PROTECTION INITIATIVES 
Our men and women in uniform depend on having the necessary systems and equipment to be 
successful in accomplishing their mission. H.R. 4200 focuses heavily on implementing provisions to 
help safeguard our military personnel as they engage enemies often found in difficult environments 
using asymmetric tactics. 

H.R. 4200 adds more than $2 billion for force protection measures, including armor, munitions, 
communications and surveillance programs. The legislation contains provisions to eliminate 
procurement obstacles and field commercially available technology on an expedited basis. 

Rapid Acauisition Authoritv to Res~ond to Combat Emergencies. A lesson learned from the 
global war on terrorism is that DOD's current acquisition system cannot respond in a timely manner to 
urgent requests for combat equipment by commanders in the battlefield. Rapid response to emergency 
combat situations would minimize combat fatalities when reacting to changes in an opponent's tactics. 

The committee authorizes the Secretary of Defense to establish a streamlined acquisition process for 
use when combat casualties have occurred, the combatant commander has an urgent need of 
equipment, and delay would cause a continuation of combat fatalities. This process is to be used as a 
"quick start" bridge to the normal acquisition process. 

The Secretary shall establish a process whereby the time from a combatant commander's request to 
contract award shall be no more than 15 days, as a goal. Further, when developing equipment that 
meets 100% of the commander's requirement would take a significant amount of time, an interim 
solution shall be fielded that minimizes combat fatalities and allows time to develop the 100% 
solution. This provision provides $100 million per year to initiate rapid procurement. 

M1114 UP-Armor HMMWVs. The Up-Armor HMMWV is a multi-service, four-wheel drive utility 
vehicle that provides proven ballistic protection for soldiers from anti-personnel, armor piercing 
munitions and IEDs. The MI 114 is the primary light tactical ground vehicle currently in use by forces 
in OIF and OEF. There is a critical need for increased force protection against the Iraqi insurgency. 
Despite efforts to fulfill requirements for the vehicle, the Amy's current stated requirements have not 
yet been met. To meet the force protection needs of our troops, the committee recommends an 
increase of $704.7 million (over the Administration's request of $124.9 million) to increase and sustain 
production of the vehicles at the required rate of 450 per month. 
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Vehicle Add-On Armor. The Army is heavily dependent upon its truck fleet to provide logistics 
support for OIF and OEF. The Family of Medium Tactical Vehicles (FMTV): Heavy Expanded 
Mobility Tactical Trucks (HEMTT), Heavy Equipment Transport Trucks (HET) and Palletized Load 
Systems (PLS) are performing logistics support missions in theater and are subject to attack by Iraqi 
insurgents using IEDs. Vehicle Add-On Armor Kits provide critical protection to the vehicle driver 
and crew against anti-personnel projectiles and IEDs. There is an unfunded requirement of $132.4 
million to procure armor for these trucks. Additionally, the committee recommends $200 million to 
fund emerging requirements from the theater. Keeping its commitment to give force protection the 
highest priority, the committee recommends $358.2 million, an increase of $332.4 million for Vehicle 
Add-On Armor Kits for the Army's truck fleet. 

Familv of Medium Tactical Vehicles (FMTV A2). The FMTV A2 will be the next generation of 
FMTVs; it is the Army's primary medium tactical vehicle and key logistics enabler for combat support 
forces. The committee recommends $12.6 million ($9.7 million more than the Administration's 
request) to develop new combat technologies for the medium tactical truck fleet, ensuring 
interoperability and maximizing the Army's future force capability. 

Assault Breacher Vehicle (ABV). The ABV is a tracked, armored combat engineer vehicle designed 
to breach mine fields and complex obstacles. In addition, the ABV provides strong crew protection 
and improves the mobility of the Marines, both critical elements in protecting our troops. The 
committee recommends $16.6 million ($12 million more than the Administration's request) to 
accelerate by one year the fielding of ABVs. This also fulfills a Commandant of the Marine Corps 
fiscal year 2005 unfunded requirement. 

Bradlev Fiphting Vehicle. The Bradley Fighting Vehicle's primary mission is to transport troops to 
the battlefield, provide fire cover to dismounted troops and to suppress enemy tanks and vehicles. The 
fully armored, fully tracked vehicle has demonstrated itself to be a critical component in protecting our 
troops. As such, the committee recommends $191.8 million ($65 million more than the 
Administration's request) for a sustainment and modernization program to maintain vehicle readiness. 

MIA2 Svstem Enhancement Packwe (SEP). The MIA2 Abrams tank is capable of engaging the 
enemy in all weather conditions and its heavy armor is an imperative component in protecting our 
troops. The committee recognizes the advantages of the MIA2 tank to soldiers in both combat and 
training and recommends $292.2 million to procure 67 MIA2 SEPs. The SEP is an upgrade that 
improves computer systems and night vision capabilities. 

M777 Lightweight 155mm Howitzer &W155), The lightweight 155mm towed Howitzer replaces 
the MI98 Howitzer and has demonstrated itself to be a critical component in force protection by 
suppressing enemy positions and supporting the Army's Stryker Brigade Combat Teams. Therefore, 
the committee recommends $72.2 million ($35 million more than the Administration's request) for the 
procurement of 36 M777 artillery systems to fulfill the Army National Guard's unfunded requirement. 

Movement Tracking System (MTS). The MTS is a combat proven, satellite-based communications 
system, providing troops with secure real-time GPS tracking and messaging between stationary base 
locations and vehicles. It will also enhance the ability of ground commanders to strategically position 
tactical vehicles, monitor and track re-supply items, and provide total asset visibility. As such, the 
committee recommends $34 million ($15 million more than the Administration's request) for 



procurement of 1,067 MTS, an unfunded requirement of the Chief of the Army Reserve and the Chief 
of the National Guard. 

Munitions. Operation Iraqi Freedom demonstrated the dramatic technological capability of precision 
guided munitions to strike targets precisely while reducing the risk to military personnel and civilians. 
The committee recommends: 

Tactical Tomahawk cruise missiles. $305.9 million ($49.7 million and 57 missiles more than 
the Administration's request) to procure 350 Tactical Tomahawk cruise missiles, a long-range, 
precision-strike weapon launched from surface ships or submarines. The increase sustains a 
production rate of 350 missiles per year and helps restore inventory levels expended during 
OIF. This is an unfunded priority of the Chief of Naval Operations. 

Hellfire I1 missiles. $42 million (the Administration did not request any funds) to procure 500 
Hellfire I1 missiles for the Navy. The Hellfire I1 missile is a laser-guided, anti-armor and anti- 
ship weapon used by the Marine Corps on the AH-1 helicopter and by the Navy on the SH60B 
helicopter, both the Chief of Naval Operations and the Commandant of the Marine Corps 
included procurement of the missiles among their unfunded priorities for fiscal year 2005. 

Affordable Weapon Svstem. An additional $23 million for the Affordable Weapon System 
(AWS). AWS is an advanced technology initiative to design, develop, and build a capable and 
affordable cruise missile at a fraction of the cost of other similar systems. AWS has significant 
potential as a weapon system that could fill the gap between shorter range weapons with 
smaller warheads and longer range weapons with larger warheads. The committee 
recommends $52 million ($23 million more than the ~dministration reauest) for AWS. 
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Predator A and Predator B UAVs, Intelligence, surveillance and reconnaissance are important 
elements of force protection and are critical to interdict, disrupt, and defeat insurgent and terrorist 
threats. The committee recommends $322.6 million ($176 million more than the Administration's 
request: $44 million more for Predator B and $132 million more for Predator A). The Predator B is a 
turbo prop variant of the Predator A that is faster and able to carry a larger payload. 

Lipht Unmanned Aerial Vehicle. Light UAVs have historically been unable to cany weapons. The 
committee recommends $4 million (the Administration did not request any funds) for technology to 
weaponize lightweight UAVs. In addition, the committee recommends an increase of $3 million to 
develop systems to avert potential hazards to other aircraft and improve the safety of UAV operations. 

Marine Corps Shadow Tactical UAV (TUAV). The Shadow TUAV is a key force protection 
component capable of providing tactical intelligence information for both the Army and Marine Corps. 
The TUAV is essential to the success of joint ground operations. The committee recommends $12 
million (the Administration did not request any funds) for the Marine Corps Shadow TUAV system, as 
recommended by the Defense Science Board. The committee also recommends an increase of $3.5 
million to complete required engineering and software improvements for the Army Shadow 200 
systems. 

Improved Hiph Frequencv Radio. The Administration's budget request contained $12.4 million to 
procure improved high frequency (HF) radios, including ANIPRC-15OC HF radio systems. The 
ANPRC-15OC is an advanced HF radio that speeds long-range tactical communications. It provides 



embedded digital voice and data encryption, and overcomes the effects of interference and jamming. It 
is the Army's preferred replacement for legacy radio communications systems. The Army Chief of 

w Staff has identified a $14.2 million unfunded requirement for fiscal year 2005 and the committee is 
concerned about critical shortfalls in the Army Reserve and Army National Guard. Accordingly, the 
committee recommends an increase of $14.2 million to accelerate acquisition of these critical force 
protection components. 

M249 Squad Automatic Weapon (SAW). The M249 SAW is one of the infantry's critical weapons 
systems, and is used extensively in both OEF and OIF. It is a lightweight, machine gun capable of 
delivering a sustained volume of automatic, accurate, and highly lethal fire up to 800 meters. The 
Commandant of the Marine Corps has identified a $5.8 million unfunded requirement for fiscal year 
2005. The committee recommends an increase of $5.8 million more than the Administration's request 
of $0.1 million to procure an additional 1,800 SAWS to meet current operational needs. 

N i ~ h t  Vision Rifle S i ~ h t .  The ANPVS-17 is a lightweight, rifle mounted, image intensification night 
vision sight that replaces obsolete ANIPVS-4 sights. The ANPEQ-2A is a lightweight, rifle mounted, 
self-contained, battery powered infrared aiming light target illuminator system designed to replace 
older systems. The committee continues to recognize the benefits of night vision technology provided 
by this equipment and recommends $49.0 million for night vision equipment. This represents an 
increase of $4.1 million for ANIPVS-17 miniature night vision sights and an increase of $13 million 
for ANPEQ-2A IR aiming lightltarget illuminators. In addition, the committee recommends $5.8 
million for the ANPVS-14, which is a monocular night vision device with state-of-the-art image 
intensifier technology. 

Night Vision Binoculars. A key force protection measure is providing special operations forces with 
the AN-PVS-15 binocular goggle system. The committee understands that this new system will 
substantially improve the ability of troops to conduct night operations by providing a wider field of 
view and better depth perception than the system currently in use. The committee recommends $20.2 
million ($12 million more than the Administration's request) to procure night vision equipment, an 
unfunded priority of the Commander of Special Operations Command. 

Force XXI Battle Command Brigade and Blue Force track in^ Svstem. The committee applauds 
the Army's efforts to establish a hand-held intelligence collection and communications device for each 
soldier on the battlefield. This device, when mounted in vehicles during OEF and OIF, has proven to 
be an invaluable tool for our troops. Systems such as these will reduce friendly fire incidents and save 
lives. 

Shortstor, Electronic Protection Svstem (SEPS). SEPS. has proven itself as an important force 
protection measure in safeguarding our troops against mortar rounds, rockets and artillery shells. In 
line with the committee's desire to field advanced protective measures as quickly as possible, the 
legislation recommends $18.6 million (the Administration did not request any funds) to procure 
additional SEPS . 

Advanced Mine Detector (ARID). The AMD is a lightweight, handheld, mine detector that, through 
new ground penetrating radar technology, ensures nearly 100 percent detection of all classes of mines. 
It has yielded excellent results in OEF and OIF as a countermine, IED counter measure. As the device 
has exceeded expectations, the committee supports accelerated procurement and recommends $17.2 
million, an increase of $13.8 million, to expedite procurement of 270 AMDs. 



Accelerating Advanced Technologies for Critical Operational Needs. The committee is deeply 
concerned about the pace at which new technology moves from the laboratory to the battlefield and the 
ability to respond to emerging, critical operational needs. There are a number of initiatives underway 
in the Department to capitalize on new discoveries in academia, small and large industry, and service 
and national laboratories to rapidly develop and transition new technologies to our troops. However, 
changes to acquisition and budgeting systems to provide the Department of Defense with greater 
flexibility to take advantage of rapidly developing technology are slow to be institutionalized. The 
committee is encouraged and commends the Department for many of the improvements in the rapid 
fielding of technology to support the war on terrorism through the quick reaction special projects 
program, service rapid fielding initiatives, and the counter terrorism technology support program, but 
recognizes that there is much to be done. Responding to the threat posed by terrorist use of improvised 
explosive devices and hit-and-run rocket and mortar attacks is of particular concern. The committee 
recommends an increase of $100 million for the DOD's Quick Reaction Special Projects program to 
accelerate the development and fielding of countermeasures to IEDs, providing real-time surveillance 
of suspected enemy activities, and countering the rocket and mortar threat. 

Defense Science and Technolow. The committee recommends $ 11.1 billion for the Department of 
Defense science and technology program, including all defense-wide and military service funding for 
basic research, applied research, and advanced technology development - an increase of $5 17.2 million 
to the budget request. The committee's recommendation includes $2.1 billion for the Army (an 
increase of $304.8 million), $1.8 billion for the Navy, an increase of $201.7 million for Navy science 
and technology), $2.0 billion for the Air Force (an increase of $114.0 million), and $5.2 billion for 
Defense Agency science and technology, an increase of $64.5 million (including $2.9 billion for 
DARPA, a decrease of $204.0 million). The committee also recommends transferring a total of $190.3 
million for joint force experimentation from the Navy to a Defense-wide account. The committee 
commends the Department for the response of the Defense science and technology base to the 
emerging critical operational needs in support of the global war on terrorism and Operation Iraqi 
Freedom. However, despite the positive aspects of the Department's science and technology program, 
the committee is concerned about long-term projections for reductions in DOD science and technology 
as a percentage of total obligation authority, and in short-term trends in the science and technology 
accounts of some of the military departments and defense agencies. The committee cannot emphasize 
too strongly the need for the Department to maintain a strong and robustly funded science and 
technology program that will provide the advanced technologies needed to assure technical dominance 
of U.S. Armed Forces on any current or future battlefield. 

Chemical and Biological Defense Program. Defending our troops and civilians from chemical and 
biological attacks is a primary objective of the committee. The Administration requested $560 million 
for chemical biological defense research and development, $638 million for chemical biological 
defense procurement, and $148 million for the Defense Advance Research Projects Agency's 
(DARPA) biological warfare defense program. The committee recommends an increase of $32.5 
million above the administration's request for procurement of chemical and biological defense 
individual protection and decontamination equipment, an increase of $19 million for procurement of 
retrofit kits for improvement of the currently fielded chemical biological protective shelters, and an 
increase of $20 million for procurement of M22 automatic chemical agent alarms for the Army 
National Guard. The committee also recommends an increase to the Administration's request of $85.0 
million for chemical and biological defense science and technology initiatives and an increase of $13.0 
million for development of advanced chemical and biological detection systems. Finally, the 
committee also recommends an increase of $10 million to the DARPA request for research in 
asymmetric protocols that would provide broad spectrum protection against biological threats. w 13 



Medical Technolow Applied Research Initiative. Operations in the global war on terrorism have 
placed a premium on the need for a range of medical technologies in such areas as infectious diseases 
and combat casualty care. Recognizing these needs and to sustain the development of advanced 
medical technology, the committee recommends an increase of $25 million to the Administration's 
request of $58.9 million to establish the medical technology applied research initiative. 

Advanced Targeting; Pod (ATPI. The ATP will supplement and replace existing targeting pods 
while providing improved forward-looking infra-red technology, improved laser capability, a laser spot 
tracker, and enhanced combat identification. The committee notes that the Air Force Chief of Staff 
.included accelerated ATP procurement as his second highest unfunded priority. In order to speed 
deployment of the system, the committee recommends $374.7 million for other production charges 
($65 million more than the Administration's request) for increased ATP procurement. 

Di~ital Soldier. In order to provide better protection for our troops, they must have communications 
equipment capable of receiving and reporting actionable intelligence information. The digital soldier 
project is a handheld device for immediate situation reporting via networked inputs. It ensures all 
personnel receive timely information that may affect their tactical situation. The committee 
recommends $8.9 million ($6 million more than the Administration's request). 

Chemical Biolopical Defense for Aviation and Explosive Ordnance Disposal. The Navy's 
requirement for improvement of explosive ordnance disposal units for incidents involving IEDs and 
WMD is increasing. Improved commercial off-the-shelf robots and explosive detection systems are 
available that would significantly enhance the ability of military units to conduct remote 
reconnaissance and disruption operations against a range of explosive devices. Moreover, there are 

w significant shortfalls for individual chemical, biological and radiological protection systems for Navy 
aircrews. Procurement of replacement respirators is essential for Navy and Marine aircrews until the 
Joint Service Aircrew Mask is fielded in fiscal year 2009. To address these critical force protection 
needs, the committee recommends an increase of $10.4 million above the Administration's request of 
$25.1 million for procurement of explosive detection systems, and an increase of $1 1 million above the 
Administration's request of $131.9 million for chemical biological defense individual protection 
equipment. 



IMPROVED PAY AND BENEFITS 

Every day, the men and women of our active, guard, and reserve forces make sacrifces to ensure 
success in the global war on terrorism. H.R. 4200 contains numerous quality of life improvements 
for our brave military personnel including a pay raise and many retention and recruitment 
incentives. 

Improving Quality of Life 

H.R. 4200 recognizes the sacrifices of our men and women in uniform, as well as their families. 

Pay and Bonuses 

3.5 percent across-the-board pay raise 
Increasing the maximum hardship duty pay from $300 to $750 per month 
Making pennanent the increased rate for imminent danger pay from $150 to $225 per month, 
Making pennanent the increased rate for family separation allowance from $100 to $250 per 
month 
Extending several special pays and bonuses for active duty members and reservists 
Elimination of out-of-pocket housing expenses 
Enlistment, reenlistment, and retention bonus equity for deployed reservists 
Up to $3,000 per month in income replacement payments for reservists 

Living and Working Conditions 

$9.9 billion for military construction and housing, such as: 

- Troop housing: $1 .I billion for 40 new barracks and dormitories 
- Military family housing: $992.2 million for approximately 3,825 units 
- Medical facilities: $179.9 million for nine medical facilities 
- Schools for DOD dependants: $722 million for classrooms and educational facilities 
- Child development centers: $26 million for five child development centers 

Healthcare 

TRICARE benefits for reservists and family members before active duty deployment 
Healthcare benefits for all personnel following separation from active duty 

Eliminatinp the Reduction in Survivor Benefit Plan (SBP) Annuities. The committee is dedicated 
to protecting the f i c i a l  security of the survivors of military retirees. To achieve this goal, the 
committee recommends eliminating the social security offset under the SBP by increasing the annuities 
paid to survivors of military retirees who are 62 or older from 35 percent of retired pay to the 
percentages indicated below: 

(1) For months after September 2005 and before April 2006: 40 percent 
(2) For months after March 2006 and before April 2007: 45 percent 
(3) For months after March 2007 and before April 2008: 50 percent 
(4) For months after March 2008: 55 percent 



Militarv Housing Privatization. The military housing privatization initiative is a program that allows 
the Department of Defense to leverage private sector investments and business interests to build and 
revitalize family housing at domestic military bases. Since the inception of the housing privatization 
program, the military services have used the privatization authority to improve or replace nearly 
90,000 family housing units. Despite the success of the program, a statutory ceiling on government 
obligations to housing privatization projects will force a halt to the housing privatization program in 
fiscal year 2005, jeopardizing privatization of approximately 50,000 units over the next two years, as 
well as efforts to eliminate inadequate family housing units by 2007. In support of continued military 
family housing privatization and the real improvements to quality of life for U.S. military personnel 
that result from the program, the committee recommends elimination of the statutory ceiling on the 
program as of October 1,2005. 

Basic Militarv Pav. The committee remains dedicated to increasing income levels for military 
personnel and recommends a 3.5 percent across-the-board pay raise for our men and women in 
uniform. The raise would continue Congress' commitment to enhanced pay for the armed forces and 
would reduce the gap between average military and private sector pay from 5.5 to 5.1 percent. This is 
the sixth consecutive year the committee has recommended a pay raise larger than the level of private 
sector pay raises. 

Active Duty and Reserve Component Special Pav and Bonuses. The committee recommends 
extending several special pays and bonuses through December 3 1,2005, including: 

reenlistment bonus for active and reserve members; 
enlistment bonus for active and reserve members; 
nurse officer candidate accession program; 
aviation officer retention bonus; 
accession bonus for registered nurses; 
incentive special pay for nurse anesthetists; 
accession bonus for dental officers; 
accession bonus for pharmacy officers; 
special pay for nuclear-qualified officers extending their period of service; 
nuclear career accession bonus; 
nuclear career annual incentive bonus; 
retention bonus for members with critical skills or other criteria; and 
accession or affiliation bonus for new officers in critical skills. 

Hardship Duty Pav. To ensure that service members receive appropriate compensation regardless of 
where they are required to serve during the global war on terrorism, the committee recommends 
increasing the maximum amount of hardship duty pay from $300 to $750 per month. 

Permanent Increases to Imminent Danger Pav and Familv Separation Allowance. The committee 
continues to recognize the many sacrifices of our service members and their families. Accordingly, it 
recommends making permanent the increased rates for imminent danger pay, from $150 to $225 per 
month, and family separation allowance, from $100 to $250 per month. 

Eliminating Out-of-Pocket Housing Expenses. Honoring its commitment to eliminate out-of-pocket 
housing expenses for services members, the committee recommends $367 million. This marks the 
final year of a five-year initiative to completely eliminate out-of-pocket expenses. 
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Housing Allowances. The committee recommends granting basic housing allowance to service 
members who elect to leave their families at their previous duty stations while they attend professional 
military education or training lasting 12 months or less. 

Transportation of Familv Members to Travel to Visit Seriouslv Iniured Service Members. The 
committee believes that, especially during times of war, families should be able to visit seriously 
injured service personnel. Building on last year's improvements to travel provisions, the committee 
recommends expanding the number and categories of family members and other people that would be 
entitled to transportation at government expense to visit seriously ill or injured service members. 

Repeal of the Reauirement to Pav Subsistence Charges While Hospitalized. Last year, Congress 
took action to exempt service members injured on the battlefield from paying for their meals while 
they recuperate in military hospitals. Building on this enhancement, the committee recommends 
extending this exemption to all hospitalized military personnel, not just those present in connection 
with combat. 

Combat-Related Special Compensation. The newly-expanded Combat-Related Special 
Compensation program has generated thousands of additional applicants, increasing demands on 
processing systems. The committee encourages the Secretary of Defense to examine the processing 
systems and consider methods, including creating a more efficient central processing organization with 
increased personnel and funds, for expediting the time required to review applications. 

Donation of Air Travel. To help reunite deployed military members and their families in times of 
need, the committee recommends giving the Secretary of Defense the authority and flexibility to 
accept the donation of frequent flyer miles, credits and tickets to be used to facilitate travel for service 
members. 

Providing Civilian Clothing to Service Members. There have been situations where seriously 
wounded and ill OIF and OEF military personnel have been medically evacuated from the battlefield 
without civilian clothes. This posed a dilemma when the soldiers recovered and wanted to leave the 
hospital in civilian clothes, as military officials lacked the authority to purchase the clothes for them. 
Last year, Congress acted to remedy this situation by temporarily authorizing the purchase of civilian 
clothing, at a cost not to exceed $250. The committee recommends making this authority permanent. 

Accounting and Management of Reservists and National Guard Members on Active Duty. The 
committee recommends changing the accounting standard used to track and manage reservists on 
active duty in support of operational missions. Specifically, the committee proposes eliminating the 
current 180-day end strength accounting standard that requires all reservists on active duty beyond that 
limit to count against active component end strengths. In its place, the committee recommends 
permitting up to 37,000 reservists to serve voluntarily on active duty for up to three years, or a 
cumulative three years over a four-year period, before counting against active end strengths. The 
committee believes that the flexibility in this new authority will reduce the need for some involuntary 
mobilizations by permitting volunteers to support normal peacetime operations, as well as during times 
of national emergency. 

Joint Advertising and Market Research. The Department of Defense plays an important role in 
complementing recruiting and advertising programs of the military services. DOD's joint advertising 
and market research effort can have a direct and positive long-term impact on the recruitment of w' 17 



quality personnel. This is especially critical now, when the military's recruiting efforts could face 
difficulties due to a range of factors. Accordingly, the committee recommends $10 million more than 
the Administration's request for this program. 



Improving Living and Working Facilities 
'r 

Militarv Construction. The committee recommends $9.9 billion ($450 million more than the 
Administration's request) for military construction and family housing, again demonstrating the 
committee's commitment to addressing inadequate DOD infrastructure and facilities. Highlights of 
the committee recommendations include: 

Troop Housing. The committee recommends $1.1 billion ($24.4 million and five buildings 
more than the Administration's request) for the construction of 40 new barracks, dormitories 
and related facilities to support unaccompanied military personnel. 
Militarv Familv Housin~. The committee recommends $992.2 million (matching the 
Administration's request) for construction of approximately 3,825 units. 
Medical Facilities. The committee recommends $179.9 million ($6.7 million and one more 
than the Administration's request) for the construction of nine medical facilities. 
Schools for DOD Dependant. The committee recommends $72.2 million (matching the 
Administration's request) for the construction and improvement of classrooms and education 
facilities. 
Child Development Centers. The committee recommends $26 million ($15 million and three 
more centers than the Administration's request) for five child development centers. 
Reserve Component Traininp and Readiness. The committee recommends $839.8 million 
($219.9 million more than the Administration's request) for facilities enhancements to improve 
the training and readiness of the guard and reserves. 



INCREASING MILITARY MANPO WER 
w Increase in Active Armv and Marine Corps Troop Levels. To address the Army's manpower 

shortages, the committee recommends a total increase of 30,000 active personnel over three years. In 
sum, the committee would authorize increasing active Army end strengths from the present level of 
482,400 to 5 12,400 in fiscal year 2007. 

The committee also believes that an increase in manpower is essential to the Marine Corps' ability to 
provide and sustain the force levels required of it by our national security strategy. Accordingly, the 
committee recommends a total increase of 9,000 active Marine Corps personnel over three years. In 
sum, the committee would authorize an active Marine Corps increase from the present level of 175,000 
to 184,000 in fiscal year 2007. 
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Reserve Component Full-time Support Strength. The committee is acutely aware of the new 
demands the global war on terrorism has placed on reservists and recognizes that adequate levels of 
full-time support personnel are critical to sustaining both the wartime effort while maintaining overall 
reserve component readiness. For that reason, the committee recommends increasing the number of 
reservists on active duty by 1,515 (or 2.1 percent) and the number of military technicians by 950 (or 
1.5 percent) over 2004 levels. 

Studv of Hbh Demand-Low Densitv Militarv Units and Personnel. Active and reserve 
components are undergoing transformation initiatives to provide lighter, more lethal forces to meet the 
national security challenges of the 21St century. The global war on terrorism has forced the services to 
begin divesting structure and forces from the Cold War era and develop and establish forces that are 
more responsive to current requirements. 

In this new environment, the armed forces have found certain 
units and personnel are experiencing extraordinary levels of 
deployment and utilization. These "high demand-low density" 
units and personnel include military police, civil affairs, 
intelligence, psychological operations and linguists. The 
committee is concerned about the impact of extraordinary levels 
of deployment and utilization on such units and, therefore, 
directs the General Accounting Office to: (1) determine the 
extent of the reliance on these active and reserve high demand- 
low density units and personnel to meet new national security 
requirements; (2) identify the effectiveness of the armed forces' 
efforts to reduce or eliminate reliance on high demand-low 
density units and specialties; and, (3) assess whether additional 
units and resources beyond current levels are necessary to meet 
current and future demands. 

As of March 3 I ,  2004, America's military 
personnel includes (approximately): 

377,000 Active Duty Sailors 
149,000 U.S. Navy Reserve 
176,000 Marines 
98,000 Marine Corps Reservists 
379,000 Air Force Personnel 

0 1 10,000 Air Force Reservist 
0 107,000 Air National Guard 

494,000 Army Soldiers 
33 1,000 Army Reservists 
347,000 members of the Army 
National Guard 

GUARD AND RESER VE IMPROVEMENTS 

Extremely high deployment rates for members of the National Guard and Reserves have taken a toll 
on these personnel and their families. H.R. 4200 recognizes their sacrifice and supports their needs. 

Purpose of Reserve Components. At present, the statutory purpose of the reserves focuses on their 
roles and functions as a result of planned mobilizations. To more accurately reflect the recent and 
future employment of reservists, the committee recommends a restatement of the statutory purpose of 
the reserves that reflects the requirement for them to provide trained units and qualified persons, not 
just as the result of involuntary mobilizations, but whenever more units and persons are needed than 
are in the active components. 

Reserve Mobilization Process. The global war on terrorism has required the mobilization of 
hundreds of thousands of reservists using an inefficient Cold War-era system which imposes undue 
stress on reserve personnel and their families. Taking substantial steps toward reforming the 



mobilization process, the committee recommends repealing the current prohibition on mobilization for 
training. Repeal of the prohibition will increase the readiness of the reserves, shorten time between 
mobilization and deployment and provide for a more orderly, predictable and effective mobilization 
process that reduces stress on individuals, families and employers. To ensure this new authority does 
not lengthen the mobilization period, the committee recommendation requires the time spent during 
mobilizations for training to count against the statutory limits set for involuntary mobilizations. Those 
limits on involuntary mobilization periods are two years or 270 days, depending upon which authority 
is used to bring reservists to active duty. 

Bonus Eauitv for Deploved Reserve Forces. Recognizing the inequities mobilized reserves 
encounter while serving alongside active duty forces in the war on terror, the committee recommends 
that reservists be paid bonuses using the same authority used to pay active duty members. Such 
bonuses include: 

enlistment bonuses; 
reenlistment bonuses; and 
retention bonuses. 

Income Replacement for Reservists. Some reserve personnel mobilized for active duty experience a 
reduction in their income while away from their civilian jobs. The committee recommends paying 
these reservists monthly income replacement payments after they complete 12 continuous months of 
service on active duty or 18 months on active duty during the previous 60 months, or for any month 
during a mobilization that occurs within six months of the member's previous active duty tour. 
Payments would be limited to a minimum of $50 each month and a maximum of $3,000 each month. 

Reserve Healthcare 

Medical and Dental Readiness. Unfortunately, a great number of reservists have been deployed to 
support the global war on terrorism with medical and dental conditions that could hinder their ability to 
serve. The committee believes that it is essential for medical personnel and operational commanders to 
strictly monitor the individual medical and dental readiness of these reservists. The committee directs 
the Secretary of Defense to ensure that the military departments have systematic processes for 
providing appropriate health examinations and assessments and a means for compiling health 
information. Further, the committee believes DOD should hold commanders accountable for enforcing 
and monitoring medical and dental requirements to ensure medical readiness. 

TRICARE Coverage Demonstration Proiect. The committee is interested in determining whether 
medical readiness, recruiting and retention of reservists would be enhanced if non-activated reservists, 
who are ineligible for employer-sponsored health benefits, were permitted to receive TRICARE 
coverage. Accordingly, the committee recommends a three-year demonstration project to provide 
TRICARE to such reservists. 

Im~rovements in Medical Services for Activated Members of the Reserves and Their Families. 
The committee recommends making permanent the now temporary eligibility of dependents of 
reservists to obtain TRICARE health care benefits up to 90 days before the date on which the 
member's period of active duty is to begin. The committee also recommends that service members 
would be allowed to receive the same benefits. 



Deductibles Under the TRICARE Program. To mitigate financial hardships on activated reservists, 

w the committee recommends waiving deductible payments required by TRICARE programs for 
dependents of reservists who are called to active duty for more than 30 days. 

Health Care Pavments for Dependents of Reserve Members. The committee recommends 
shielding dependents of reservists who are ordered to active duty for more than 30 days from paying a 
health care provider any amount above the TRICARE maximum allowable cost. 

Extension of Transitional Health Care Benefits After Separation from Active Dutv. The 
committee recommends making permanent the authority to provide Transitional Assistance Medical 
Program benefits to service members and their dependents for up to 180 days following separation 
from active duty. 

Transition to New Resource Sharin~ Agreements Under TRICARE. To make certain that the 
transition to new TRICARE contracts does not disrupt beneficiary health care, the committee 
encourages the Secretary of Defense to consider the use of all existing authorities to guarantee a 
smooth transition, especially as the carved-out resource sharing programs evolve to new contractual 
agreements. The Secretary should also ensure that the new resource sharing contracts are as cost 
effective as current agreements, provide for similar staffing flexibility, and provide uninterrupted care 
for beneficiaries during the transition. 

Commissaries and Exchanges 

Commissarv Benefit. The committee remains dedicated to improving and protecting the commissary 
benefit and has included: a clear definition of the commissary benefit and a requirement for the 
Secretary of Defense to operate a commissary system; new criteria for establishment of commissaries, 
determination of the size of commissaries, requiring determination as to whether the welfare of active 
and reserve patrons are considered in the same manner when assessing the potential closure of a 
commissary; a requirement for the Secretary to submit'to Congress written notice of the reasons 
supporting the closure of a commissary and waiting 90 days before undertaking a closure; and an 
expansion of the categories of merchandize that may be sold in commissaries. 

Commissarv Funding. To preserve the commissary benefit for military members and their families, 
the committee urges the Secretary of Defense to ensure that funding made available as a result of the 
closure of a commissary be reallocated to the Defense Commissary Agency to support improved 
commissary operations at other locations. 

Protecting the Militarv Exchange Benefit. Military exchanges are an important quality of life 
benefit and pivotal to the welfare of military communities around the world. The committee is 
concerned that the ongoing effort to evaluate the usefulness of consolidating the exchanges is ill- 
advised and could potentially erode the benefit. Accordingly, the committee insists that any proposal 
to consolidate military exchanges demonstrate the economic advantages of consolidation and resolve 
all concerns about the fiscal implications of consolidation. 



OTHER PERSONNEL INITIATIVES 

Improvin~ Prosecution of Sexual Offenses in the Militarv. The committee is deeply troubled by the 
problem of sexual assaults in the military and believes that an examination of how the offenses are 
treated under the Uniform Code of Military Justice (UCMJ) is warranted. Accordingly, the committee 
recommends requiring the Secretary of Defense to provide the House and Senate Armed Services 
Committees, by March 1,2005, a proposal for changes regarding sexual offenses in the UCMJ and the 
rationale for the changes. To ensure appropriate penalties for sexual offenses, the committee strongly 
encourages DOD to closely align the UCMJ7s language on sexual assault law with the appropriate 
section of the federal criminal code. 

Preventing: Sexual Assaults in the Military. Continuing its commitment to preventing sexual 
assaults in the military, the committee recommends expanding the mission of the Task Force on Sexual 
Harassment and Violence at the Military Service Academies. The expanded task force, under its new 
name, the "Defense Task Force on Sexual Assault in the Military Services," would examine sexual 
assaults in the military and report to Congress within 12 months of its initial meeting on its findings 
and recommendations. Within 90 days of receiving the task force report, the Secretary of Defense 
would be required to provide the report and his evaluation to the House and Senate Armed Services 
Committees. The Secretary of Defense would also be required to provide those committees an 
assessment of the effectives of the corrective actions being taken by DOD and the military services. 

Advanced Amputee Treatment Program. Approximately 60 to 80 percent of all survivable combat 
injuries are to limbs, with 20 percent resulting in the need for amputation. The goal of this program is 
to ensure state-of-the-art treatment and to focus on research in prosthetics, and rehabilitation. The 

w committee strongly supports the Army's initiative to establish an Amputee Patient Care Program and 
recommends $60.9 million ($10 million more than the Administration's request). 

Federal Vot in~ Assistance Program. The committee is very concerned that DOD is not fully 
committed to securing the right to vote for the men and women in uniform who are currently deployed 
around the world. Immediate attention is required at all levels to ensure that the Federal Voting 
Assistance Program (FVAP) is fully implemented in time to protect the voting rights of service 
members during the upcoming national election in November 2004. Accordingly, the committee 
directs the Secretary of Defense to report to the Senate and House Armed Services Committees by 
August 1,2004 and October 1, 2004 on his actions to ensure that the FVAP and DOD7s mail systems 
are operating effectively. 

Separate Campaign Medals for Operation Enduring Freedom and Operation Iraqi Freedom. 
The committee agrees with many service members who believe that separate medals for service in 
OEF and OIF are necessary to properly recognize military personnel in Afghanistan and Iraq. The 
creation of separate campaign medals for OEF and OIF service is consistent with the award of 
campaign recognition for prior combat actions, to include the Southwest Asia Service Medal and the 
Kosovo Campaign Medal. Accordingly, the committee recommends establishing separate campaign 
medals to be awarded to service members who participate in OEF and OIF. 

Recruiter Access Improvement. For the last several years, a growing number of colleges and 
universities have treated military recruiters in ways significantly different from the recruiters of other 
employers. As a result, military recruiters and the persons they seek to interview have been subjected 
to various degrees of harassment or ill treatment designed to make military recruiting difficult, or to w 24 



frustrate its objectives. To remedy this situation, the committee recommends requiring colleges and 
universities give military recruiters access to campuses and students that is at least equal in quality and 
scope as that provided to any other employer. 

staff in^ the Defense Prisoner of War Missing Personnel Office IDPMO). DPMO performs a 
critical range of missions for the nation and the missing personnel of past and future wars. DOD does 
not appear committed to fully supporting DPMO .with even the minimum level of manpower and 
funding mandated by law. Furthermore, DOD has consistently sought to reduce DPMO manning, in 
direct contravention of Congressional guidance not to do so. To counter DOD's efforts to reduce 
manning and resources in DPMO and ensure that DPMO is fully able to carry out its entire range of 
missions, the committee recommends establishing specific permanent minimum levels of military and 
civilians assigned to DPMO. 

Moving Household Goods - Families First. DOD is the moving industry's single largest customer. 
It spends more than $1.7 billion per year for its personal property program, which provides household 
goods transportation and storage services for military families when they relocate. For a long time, 
DOD has experienced problems with its personal property program, including excessive loss or 
damage to property, high claims costs incurred by the government, and poor quality of service from 
moving companies. Additionally, the program's data management system is unreliable. 

In November 2002, the Secretary of Defense proposed three initiatives to improve the program. The 
Secretary's initiatives would add 13 percent over the current program costs of $1.7 billion per year. 
The General Accounting Office (GAO) concluded that all three initiatives should be implemented, as 
they offer solutions to numerous long-standing problems. However, GAO raised concerns that the 
additional 13 percent increase may not be adequate to implement the initiatives. Therefore, the 
committee directs the Secretary of Defense to reevaluate his cost estimate, to quantify the risk or 
likelihood of achieving its goals within the 13 percent cost projection, and to develop the range of 
possible cost increases associated with the risk. The Secretary is required to complete the evaluation 
by December 1, 2004. The committee also directs GAO to report to the Senate and House Armed 
Services Committees by February 2,2005 whether the Secretary has adequately performed this task. 

Pavment of Health Benefit Premiums for Mobilized Emplovees. The committee authorizes federal 
employees, who serve in the military reserves and are ordered into active duty and placed on leave 
without pay, to continue to receive coverage under the Federal Employee Health Benefit Program for 
two years. Further, H.R. 4200 also would authorize both the employee's and agency's share of the 
premiums to be covered for up to two years. 

Forei~n Languape Proficiencv Pav. This legislation would authorize the Secretary of Defense to 
offer special pay to any DOD employee who is certified to be proficient in a language deemed 
necessary for national security interests and whose duties require such proficiency. 



DEFENDING AMERICA 
HR. 4200 funds programs to protect America and its allies from those who are developing weapons 
of mass destruction. 

COMBATING TERRORISM AND THE SPREAD OF 
WEAPONS OF MASS DESTRUCTION 

combat in^ Terrorism Technology Support Program. The program's projects play a critical role in 
our nation's efforts to combat terrorism and address DOD, interagency, and international requirements 
for advanced technologies and capabilities for combating terrorism. The committee highly commends 
the contributions made by the Technical Support Working Group in the development, demonstration, 
and fielding of advanced technologies for the fight against terrorism. The committee recommends an 
increase of $75 million to the Administration's request of $47 million for the combating terrorism 
technology support program. The committee also recommends an additional $25 million for 
establishing cooperative programs with the governments of the United Kingdom and Israel for the 
development of advanced technologies and prototype equipment for combating terrorism and directs 
the Secretary of Defense to give priority consideration to the experience of the governments of these 
nations in establishing such programs. - - w 
Chemical Agents and Munitions Destruction. The committee notes that more than 8,600 tons of 
lethal chemical agents and munitions, over 27 percent of the total U.S. stockpile, have been safely 
destroyed in four chemical munitions destruction facilities. However, although a total of six sites are 
expected to be operational in 2005, the committee is concerned that the Administration's budget 
request, which is $166.2 million lower than last year's request, could undermine continued progress in 
this area. The committee directs the Secretary of Defense to report by July 1,2004, the plan and fiscal 
year 2005 funding required for construction of the Pueblo Army Depot destruction facility. The 
committee also directs that the Army provide for an independent review of the process for destroying 
the VX nerve agent stockpile at Newport, Indiana, and not proceed with that process until the review is 
completed, the findings are made available for public review, and required disposal permits have been 
granted. The committee also recommends a provision that would transfer oversight of the Assembled 
Chemical Weapons Alternative Program to the Secretary of the Army. The committee strongly 
believes that the U.S. must proceed as quickly as possible in destroying the stockpile to ensure the 
maximum safety of our citizens and meet international treaty commitments. To see that these 
important stockpile destruction programs continue to advance, the committee recommends $1.372 
Billion, matching the Administration's request. 

Joint Threat Work Station Ground Signals Intellipence Kits (JTWS SIGINT). The committee 
recommends $31 million ($14.5 million more than the Administration's request) for JTWS SIGINT 
kits to be integrated into the Special Operations Command. The work stations provide threat warning, 
force protection and intelligence capabilities for ground forces and serve as a force multiplier in the 
global war on terrorism. Additional funding will procure 45 new kits. 



Defense Threat Reduction A~encv. The mission of the Defense Threat Reduction Agency (DTRA) 
is to reduce the threat of weapons of mass destruction from being deployed against the U.S. and its 

W allies. The committee supports DTRA's important work and recommends $326.9 million ($1.4 million 
more than the Administration's request) for fiscal year 2005 activities. The increase will strengthen 
and expand the existing federal effort to help foreign governments improve their export control 
performance through the use of an export control database. 

Cooperative Threat Reduction (CTR). The committee supports the Administration's request for 
$409.2 million to dismantle, secure, and eliminate WMD and WMD facilities in the former Soviet 
Union through the CTR program. The committee notes the positive steps taken by the Department of 
Defense in oversight of the program, as directed by the committee in the fiscal year 2004 authorization, 
but continues to be alarmed by Russia's weak commitment to the goals of CTR. Reasons for concern 
include: 

Russia's continued modernization of its strategic nuclear forces, including several new 
Intercontinental Ballistic Missile (ICBMs) (in contrast, the U.S. has not deployed a new ICBM 
in nearly 20 years); 
Questions about the completeness and accuracy of Russia's declarations regarding the size of 
its chemical weapons stockpile; and 
Russia's lack of a credible plan to destroy its nerve agent stockpile. 

Wisconsin Proiect's International Export Control Center. The Wisconsin Project on Nuclear 
Arms Control began a public-private initiative to improve export controls in the former Soviet Union 
and Eastern Europe. This initiative was supported by the Department of Defense, the Department of 
State, and the U.S. Customs Service. The Wisconsin Project is the leading source of unclassified 

'I(I)I11 information on world entities suspected of building weapons of mass destruction. Its database lists the 
activities of more than 3,700 suspected individuals and organizations. The committee believes that the 
Project should expand its efforts to help foreign governments improve their export control 
mechanisms, and recommends an additional $1.3 million for the expansion of the International Export 
Control Center. 

Satellite Communications for learn in^ Proiect (SCOLA). SCOLA is an important and unique 
broadcast network that provides news and programming from 65 countries in their native languages. 
Beyond being used by students of language and linguists world-wide, SCOLA is used by the Defense 
Language Institute Foreign Language Center (DLIRLC). SCOLA plans to begin full implementation 
of video streaming of all channels with e-commerce capabilities, start the digital archiving of all 
recorded data for digital access, and establish its first regional teleport site to deliver time-sensitive 
programming to the DOD community. The committee believes that the Administration's budget 
contained inadequate funding for the SCOLA project and recommends an additional $3.6 million to 
fully fund the objectives for SCOLA at DLIIFLC. 



MISSILE DEFENSE 
w H.R. 4200 supports the Administration's commitment to ballistic missile defense programs. 

The United States currently lacks a defense against ICBMs. Growing concerns over the spread of 
WMDs and their method of delivery calls for an increased emphasis on missile defense. 

The Department of Defense reorganized and revitalized the missile defense research, development and 
testing program in recent years to reflect an effective multilayered network of defense. It is on track to 
begin deployment of our first ballistic missile defense system later this year. 

Using complementary interceptors, sensors, and battle management command and control systems, the 
planned missile defense system will provide a limited capability against ballistic missile threats. 
Missile defense elements being developed and tested are primarily based on hit-to-kill technology. It 
has been described as hitting a bullet with a bullet - a capability that has been successfully 
demonstrated in test after test. 

The Bush Administration has requested significant increases in funding for missile defense programs, 
as funding was cut under the previous administration. The Administration's request for fiscal year 
2005 includes nearly $10.2 billion for ballistic missile defense programs, an increase of $1.2 billion 
over fiscal year 2004. The increase provides additional funds to support the fielding of an initial 
defensive capability of five ground-based interceptors at Ft. Greely, Alaska and three more at 
Vandenberg Air Force Base in California, by the end of calendar year 2004. 

By December 2005, the shield should consist of up to 20 ground-based interceptors in Alaska and 
California, and up to 10 ship-based interceptors would be deployed on three U.S. cruisers. 

The committee commends the Administration's continuing commitment to missile defense and 
recommends the following: 

Ballistic Missile Defense. The committee recommends $9.023 billion for ballistic missile defense to 
focus on near-term missile defense capability development and testing. 

Advanced Concepts, Evaluations and Svstems. The Administration requested $256.2 million for 
Advanced Concepts, Evaluations and Systems; an increase of $106 million from the fiscal year 2005 
projection in last year's budget request. The committee has reservations that the increase is justified or 
that it can be effectively executed. Accordingly, the committee recommends $206.2 million, a 
decrease of $50 million, and encourages DOD to focus their advanced concepts work on earlier block 
applications. 

Boost Defense Se~ment. The committee recommends $492.6 million, matching the Administration's 
request, for directed energy boost phase intercept programs. 

The committee also approves of DOD7s restructuring of the ABL program in late 2003. The 
committee also recognizes that the future of the ABL program depends upon successful completion of 
the ground laser test and the flight test of the beam-control fire system. These milestones must be 
completed for the committee to further support the program after fiscal year 2005. Therefore, the 
committee directs the Secretary of Defense to submit a report to the Senate and House Armed Services 



Committees by February 1, 2005 on the status of these two major component tests and a 
recommendation for the future of the program. 

Svstems Core Segment. The Administration requested $479.8 million for system core activities. The 
committee notes that funding for the systems engineering and integration effort has increased 
significantly from fiscal year 2004. The committee recommends $449.8 million, a decrease of $30 
million, and encourages the Director of the Missile Defense Agency (MDA) to focus the national team 
on the near-term block 2004 and 2006 efforts. Additionally, the development of wide bandwidth 
technology is critical for the MDA to transmit data over extensive distances to support the test and 
evaluation program. The committee is encouraged by the recent success of a feasibility demonstration 
of seamless collaboration using satellite communications. Within the funds available, the committee 
recommends $4 million for the development of wide bandwidth technology in support of the MDA test 
program. 

Midcourse Defense Sepment. The committee recommends $4.4 billion for the ballistic missile 
defense midcourse defense segment ($30 million more than the Administration's request for the 
development of a Solid State S-Band Radar to support Aegis ballistic missile defense system radar 
capability). 

Sensors. The committee recommends $536 million ($56 million less than the Administration's 
request) for sensors. The reduction reflects the committee's concerns with the projected costs of the 
Forward Deployable Radar (FDR) since the FDR program uses radar technology already developed for 
the Terminal High Altitude Area Defense system. 

Svstem Interceptor. The BMD system interceptors program is intended to develop a family of 
ground, sea, and space-based interceptors. The committee recommends $436.3 million ($75 million 
less than the Administration's request) for BMD system interceptors. The committee is concerned 
about future work on the sea-based element and recommends authorizing no funding for sea-based 
options until 30 days after DOD has submitted a report to the Senate and House Armed Services 
Committees. The report must contain a Navy-approved plan for future force structure and existing 
and/or future ship design requirements to support operational deployment of the sea-based interceptors 
envisioned. 

Terminal Defense Segment. The committee recommends, $984.7 million ($47 million more than the 
Administration's request) for the ballistic missile defense terminal defense segment. The committee 
notes that the Terminal High Altitude Area Defense (THAAD) program was negatively impacted by 
the boost motor propellant explosion in 2003. As a result of the explosion, a number of program 
activities were deferred. The committee is particularly concerned with the deferral of risk reduction 
activities and schedule delays. The committee, therefore, provides an additional $47 million to reduce 
program risks and to prevent schedule delays in the THAAD program. 

Advanced Weapons Technolow. There is a need to conduct research on systemic issues common to 
Terminal High Altitude Area Defense, the PAC-3Medium Extended Air Defense System, Ground- 
based Midcourse Defense, and future systems in areas such as radar and radio frequency sensors, 
electronics and micro-fabrication, optical sensors, and composite material and structures. Moreover, 
the Army requires additional funding for solid-state technology laser research in support of directed 
energy weapons. To support these important research endeavors, the committee recommends $46.6 
million ($30 million more than the Administration's request). 



iCCll MAJOR WEAPONS PROGRAMS 
H.R. 4200 includes initiatives to address shortfalls in important warfighting requirements. The 
legislation places a priority on programs critical to continuing successful military operations in 
Iraq, Afghanistan and elsewhere in the global war on terrorism. 

Fixed Wing Aircraft 

KC-767 Aerial refuel in^ Tanker Aircraft. The Air Force's refueling tanker fleet was utilized 
extensively over the past several years, and that pattern has continued during more recent operations. 
The fleet has demonstrated itself to be essential in projecting airpower to fight the war on terrorism. 
However, current operational demands have shortened the life of an already aging fleet of KC-135s. 
Last year, Congress took action to authorize the lease of 20 and the purchase of 80 new KC-767 aerial 
refueling tankers. This program would improve the Air Force's aerial refueling capabilities by 
providing a higher mission capability rate, a higher utilization rate, reduced maintenance down time, 
operations on shorter runways, flexibility for either boom or hoseldrogue operations, and increased 
cargo-cawing capacity. The committee remains concerned that as the KC-135 aircraft fleet ages, the 
Air Force confronts a risk that the entire KC-135 fleet may be grounded. The prospect of grounding 
the KC-1 35 fleet puts the nation's long range strike and re-supply capabilities at risk at a time when 
U.S. forces are globally deployed in support of the war on terrorism. Consequently, the committee 
recommends an increase of $15.0 million for the advance procurement of KC-767 aerial refueling 

(CI tankers, and an increase of $80.0 million for KC-767 development. The committee also recommends 
an operations and maintenance funding increase of $3.5 million to sustain the KC-767 system program 
office and for KC-767 training. 

Additionally, late last year, the Deputy Secretary of Defense requested the DOD Inspector General 
(IG) to provide a reason as to why the Secretary of the Air Force shouldn't proceed with the tanker 
lease which was proposed for fiscal year 2004. While the DOD IG did not find a compelling reason 
why the Air Force could not execute the proposal as planned, the committee notes the DOD IG was 
critical of the Air Force's procurement strategy, acquisition procedures, and adherence to statutory 
requirements. To address concerns in the aerial refueling aircraft tanker contract, the committee 
recommends a provision that would require the Secretary of the Air Force to enter into a multiyear 
tanker aircraft contract, authorized under section 8169 of the Department of Defense Appropriations 
Act, 2002 (Public Law 107-1 17) as modified by section 135 of the National Defense Authorization Act 
for Fiscal Year 2004 (Public Law 108-136), which will be negotiated after June 1,2004. The 
provision would also require the Secretary of Defense to assemble a panel of experts to review the 
negotiated contract to ensure that the Department of the Air Force would receive these aircraft at the 
best value. 

B-1B Lancer. The long-range, precision bombing capabilities of the B-1B were crucial in delivering 
guided munitions against targets during OEF and OIF. The committee continues to believe that future 
conflicts could require an increased number of long-range bomber aircraft to deliver precision-guided 
munitions rather than shorter range aircraft. Although the Air Force planned to retire 32 of its 92 B- 
1Bs by the end of fiscal year 2004, the committee notes that 17 of these B-1Bs could be regenerated by 
upgrading the aircraft with modem capabilities, and that the Air Force only plans to regenerate 
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additional seven. Accordingly, the committee recommends $104.6 million ($95.8 million more than 
the Administration's request) for B-1B modifications to begin the regeneration process for an 

4- additional 10 B-1Bs. 

B-2 Spirit. The B-2 is the U.S. military's most advanced bomber, providing important deep strike 
capabilities, especially given limited access to overseas bases. The committee recommends the Air 
Force continue to upgrade the existing B-2 fleet with extremely high frequency (EHF) satellite 
communications systems (SATCOM) and a global strike capabilities initiative (GSCI). The EHF 
SATCOM provides high bandwidth communications for nuclear and conventional B-2 missions. As 
such, the committee recommends $24 million more than the Administration's request for EHF 
SATCOM development. In addition, the committee recommends $74 million (the Administration did 
not request any funds) for a GSCI to upgrade a range of B-2 capabilities. Of this increase, $13 million 
is for the defensive management system, $51 million would develop an integrated avionics upgrade, 
and $10 million is for design concepts and planning to implement a small diameter bomb development 
and integration program. Overall, the committee recommends $343.0 million for B-2 system 
development ($98.0 million more than the Administration's request). 

C-5 Galaxv. One of the largest aircraft in the world, the C-5 provides airlift support for oversized 
cargo and combat-ready troops, while having the ability to take-off and land in relatively short 
distances. The C-5 has proven itself to be a critical component in projecting our troops and their 
equipment around the world in the ongoing war on terrorism. The committee recommends $120.6 
million ($21 million more than the Administration's request) for C-5 modifications. The increase 
includes funds for six avionics modernization program kits that replace unreliable and unsupportable 
engine flight instruments and flight system components. 

C-130 Hercules. This aircraft is a four-engine turboprop capable of performing a variety of roles 
ranging from transporting troops and vehicles to serving as gunships and tankers. The committee 
recommends $1 17.6 million ($7.2 million more than the Administration's request) for upgrades to 20 
C-130E T56-A-7 engines to the T-56-A-15 configurations. 

F-15 Eagle. The F-15 is the Air Force's all-weather, supersonic, air superiority attack aircraft. The 
committee recommends $198.6 million ($17 million more than the Administration's request) for F- 15 
procurement modifications. This $17 million increase is for the ALQ-135 band 1.5 countermeasures 
system modification, a key force protection measure which provides pilots with a jamming capability 
against modem surface-to-air enemy missiles. In addition, the committee recommends $134.4 million 
($17.2 million more than the Administration's request) for development of new radar capabilities for 
the F-15. 

F-16 Falcon. The F-16 is a highly maneuverable, multi-role fighter aircraft. The committee 
recommends $346.3 million ($10 million more than the Administration's request) for procurement of 
new capabilities for the F-16. Included in the increase is $10 million for the ANIAPX-113, an 
advanced identification friend-or-foe system used to identify both U.S. and allied aircraft at distances 
beyond visual ranges. 

FIA-18 Hornet. The FIA-18 is the primary fighter and attack aircraft for both the Navy and the 
Marine Corps. The FIA-18EF Superhomet began production six years ago and completed its first 
operational deployment at sea as part of Operation Iraqi Freedom. To provide the Navy with the 
improved capabilities of the Superhomet, the committee recommends $2.9 billion (matching the 
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increase of $24 million (the Administration did not request any funds) for procurement of shared 
reconnaissance pods (SHARPS), which are carried on the F/A-18F. The SHARP is capable of digital 
surveillance, day or night, over a wide area using real-time data links to both land and sea-based 'w systems. This program is among the Chief of Naval Operations unfunded requirements for fiscal year 
2005. 

F-35 Joint Strike Fi~hter {JSF). The JSF will be a high technology, affordable, multi-role, combat 
aircraft based on a common airframe and components that will be used by the Air Force, Navy and 
Marine Corps. The committee supports the Administration's requests for $2.3 billion for Navy JSF 
development and $2.3 billion for Air Force JSF development. Additionally, the committee directs the 
JSF Joint Program Office, which is working with the contractor teams, to provide for interchangeable 
engines and common hardware for each service. 

Joint Primarv Air Training Svstem (JPATS). JPATS, consisting of T-6A Navy aircraft and 
ground-based training systems enables safe and effective primary training for Navy and Air Force 
pilots. Although the Navy had not planned to procure additional JPATS until fiscal year 2007, 
purchasing JPATS units in fiscal year 2005 will reduce operations, maintenance and procurement 
costs. Therefore, the committee recommends $37.5 million ($35 million more than the 
Administration's request) for six additional aircraft and their ground-based training systems. 

Next Generation Bomber. The Air Force currently plans to begin a new bomber program in 
approximately three years. However, the bulk of the Air Force bomber fleet consists of 94 B-52s, 
which will be well over 50 years old by the time that a new bomber would be deployed. The 
committee believes that this is inadequate to ensure a sufficient bomber force structure to meet future 
requirements for long-range strike in light of the prospect that future basing for shorter range aircraft 

w may not be assured. Accordingly, the committee recommends $100 million (the Administration did 
not request any funds) in research and development funding for the next generation bomber program. 

UH-1N Huev Modifications. The ANIAAQ-22 night thermal imaging system (NTIS) provides the 
Marine Corps' UH-IN fleet with the ability to operate in both day and night conditions, as well as in 
smoke, dust or hazy environments. Reports indicate the system is performing superbly during 
missions in Iraq and Afghanistan. The committee recommends $17.5 million ($14 million more than 
the Administration's request) for 17 additional ANIAAQ-22 NTIS night thermal imaging system 
(NTIS) product improvement upgrades. This increase fulfills an unfunded requirement for both the 
Chief of Naval Operations and the Commandant of the Marine Corps. 

Helicopters 
ANIASR-6 Airborne Communications. Providing pilots with modem survival radios to replace 
older, less capable equipment for MH-60 and MH-47 helicopters will ensure increased security for our 
troops. The committee recognizes the urgent need to procure communication equipment for special 
operations forces who are expected to communicate with a wide variety of military personnel during 
search and rescue missions that involve older legacy radios. The Committee authorized $15.8 million 
($6 million more than the Administration's request) for this purpose. 

CH-47 Chinook Modifications. The CH-47 Chinook's primary mission is to transport troops. The 
Administration's request was $703.4 million for CH-47 Chinook modifications. Due to certain hostile 



and non-hostile fire incidents in OIF, the committee recommends $710 million for CH-47 Chinook 
Modifications, of which $6.5 million more than the Administration's request is to install crashworthy 
crew seats. The additional funds will allow the Army to complete a modernization and safety 
enhancement effort. The seats will allow ease of movement for crewmembers to conduct mission 
functions without unfastening their harnesses. Rotating seats with extendable harnesses will also 
increase mobility while significantly reducing the risk of death or injury to crewmembers during a hard 
landing or controlled crash. 

MH-47 Chinook Modifications. The MH-47 Chinook's primary mission is to transport joint special 
operations forces and their equipment on deep insertion and extraction missions in all weather 
conditions. The committee recommends $447.3 million (matching the Administration's request) for 
rotary wing upgrades and sustainment, in addition to procuring the infrared engine exhaust suppressors 
($7 million more than the Administration's request). The committee understands that these heat 
suppressors are a critical force protection requirement for the Army's MH-47 special operations fleet 
now operating in hostile environments and is an unfunded requirement of the Special Operations 
Command Commander. 

Surface Ships 

Automatic Radar Periscope Detection. The automatic radar periscope detection and discrimination 
project will provide surface warships and aircraft with automated periscope detection, classification 
and tracking to identify periscopes and masts of submerged submarines. This capability is essential for 
Navy ship operations in coastal waters. The committee recommends $17.9 million ($15 million more 'w than the Administration's request) to accelerate the development of the systems for introduction into 
the fleet. 

Aviation Ship Integration Center The Aviation Ship Integration Center supports the identification, 
development, test and integration of advanced and transformational technologies in the CVN-21 
aircraft carrier and other aviation capable ships, thereby permitting identification and resolution of 
potential problems early in the development cycle. The committee recommends an increase of $10 
million for the Center, to meet this critical unfunded requirement of the Chief of Naval Operations. 
The additional funds will expand and complete several key initiatives by the shipbuilder. 

DDG51. The DDG-51 class of AEGIS destroyers provides improved radar, fleet defense, missile 
defense, and land attack capabilities for the Navy's surface fleet. The committee recommends 
matching the Administration's request for procurement of three Arleigh Burke-class destroyers. In 
addition, the committee recommends $100 million for the DDG-5 1 modernization program. 

DD(X). DD(X) is a multi-mission surface combatant ship tailored for land attack in support of a 
ground campaign and maritime dominance. DD(X) will provide the technology and engineering 
baseline needed to meet future maritime requirements, and for development of a family of future ships, 
including the future cruiser CG(X) and the Littoral Combat Ship. The committee has strongly 
supported the DD(X) program since its inception; nevertheless, the committee is concerned about the 
maturity of the advanced technology systems that will be a part of DD(X) and beginning construction 
of the ship before several of these systems complete land-based testing. The committee believes that it 
would be prudent to delay beginning construction of the first ship until fiscal year 2006 and 
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recommends a reduction of $221 million, the Administration's request for construction. The 
committee does, however, recommend full funding for the DD(X) research and development. 

Littoral Combat Ship (LCS). The LCS will be a new class of Navy surface combatants and the 
smallest member in the DD(X) family of next generation surface combatant ships. LCS will be fast, 
agile, stealthy, affordable, and tailored for specific missions such as anti-submarine, anti-surface, or 
mine warfare in heavily contested littoral waters, and will use interchangeable mission modules 
tailored for specific missions. Although the committee has in the past fully fbnded the Navy's budget 
requests for LCS, the committee continues to have concerns about the lack of a rigorous analysis of 
alternatives, the justification for the number of ships sought by the Navy, and whether the program's 
acquisition strategy is necessary to meet an urgent operation need. The committee is concerned about 
the Navy's ability to resolve the design, development, and evaluation of the mission modules before 
committing to the design for the LCS and beginning construction of the first ship. Therefore the 
committee recommends delaying beginning construction of the first LSC until fiscal year 2006. The 
committee recommends $244.4 million ($107.7 million less than the Administration's request) to 
continue development of the LCS. 

Proiect M. Project M technology reduces shock and vibrations experienced by the Navy SEALS 
Mark V patrol craft crew and passengers in high-speed special operations. The committee also notes 
the potential use of Project M technology in reducing the magnetic signature of electric propulsion 
motors and strongly recommends that the Navy consider the exploitation of the technology for 
magnetic signature reduction in new construction ships such as the DD(X) multi-mission destroyer and 
the Littoral Combat Ship. The committee recommends $4 million (the Administration did not request 
any funds) to continue the development and demonstration of Projection M technology. 

Submarines 

Common Submarine Radio Room. The radio room on many of today's ships use outdated 
technologies, which are labor intensive and require large numbers of highly skilled operators. As a 
part of the Virginia Class submarine program, the Navy developed the Common Submarine Radio 
Room, which will reduce the cost, training, and maintenance of submarine radio rooms and reduce the 
number of sailors required to stand watch. To standardize radio rooms across all submarine classes, 
the committee recommended an increase of $17.7 million for the Chief of Naval Operation's unfunded 
requirement. 

Submarine Sonar Improvements. The committee has strongly supported the development of the 
acoustic rapid commercial-off-the-shelf insertion (A-RCI) program and use of advanced processor 
software builds (APB), which has assisted the Navy to regain a technological advantage over potential 
enemies. To fulfill an unfunded Navy requirement and ensure the availability of this technology on 
SSN-688 Los Angeles, SEAWOLF, and SSBN class submarines scheduled for deployment in fiscal 
year 2006, the committee recommends an increase of $20 million to the Administration's request for 
SN-688 and Trident submarine modernization. 



MAINTAINING A NUCLEAR DETERRENT 
Nuclear programs are a cornerstone of US. national security posture. H.R. 4200 funds the testing 'w and security of weapons as well as the clean-up of former weapons sites. 

Advanced Concepts and Robust Nuclear Earth Penetrator. The committee strongly reaffirms the 
importance of the Advanced Concepts and Robust Nuclear Earth Penetrator (RNEP) initiatives. 
Among other important functions, the Advanced Concepts program will ensure that the U.S. strategic 
stockpile continues to remain a credible deterrent. The RNEP study will assist national leaders in 
assessing options for our future stockpile. Accordingly, the committee supports the Administration's 
budget request of $9 million for Advanced Concepts and $27.6 million for completion of the 6.212A 
Air Force-led study on RNEP. 

The committee notes that the Administrator of the National Nuclear Security Administration (NNSA) 
testified before the committee that the RNEP study was being conducted at the request of the 
Department of Defense. A recent Defense Science Board Task Force Study on Future Strategic Strike 
Forces specifically recommended that research be initiated on nuclear weapons that produce much 
lower collateral damage than those weapons in the existing nuclear stockpile. The committee reminds ' 
the NNSA that any efforts beyond a study, such as production, of an RNEP may not be pursued 
without the approval of the President and authorized funding by Congress. 

Ensurin~ Autonomv for the National Nuclear Securitv Administration (NNSA). In response to 
allegations that inadequate security at the Department of Energy (DOE) nuclear weapons laboratories 
contributed to the theft of nuclear secrets, Congress created the NNSA as a semi-autonomous agency 
within the DOE. NNSA's mission is to enhance national security through the military application of 
nuclear energy, reduce global danger from weapons of mass destruction and promote international w nuclear safety. To protect NNSA's autonomy and to ensure responsive oversight, the committee 
directs NNSA's administrator to submit notifications and requests for reprogramming directly to the 
congressional defense committees, with the only role for the DOE Chief Financial Officer being to 
certify whether funds covered by the notice or request are available. 



OTHER COMMITTEE INITIATIVES 
J Reforrnin~ the BRAC Process. The US. military is experiencing an extraordinary level of stress due 

to the war against terrorism and the efforts to rebuild Iraq and Afghanistan. DOD also is 
contemplating realignments of forces in Europe and Asia, as well as undertaking initiatives to 
transform its forces. The committee believes more time is needed before making irreversible decisions 
to close or realign military installations. As such, the committee recommends suspension of the next 
BRAC round until 2007. 

Specifically, H.R. 4200 would suspend the BRAC process until DOD submits reports on a number of 
unresolved issues related to infrastructure, including: 

Plans to change basing locations and rotational policies overseas; 
Infrastructure requirements associated with force transformation, changes in the active- and 
reserve- force mix, and the Secretary of Defense's 10-30-30 objective (which states that U.S. 
forces shall be capable of deploying to a conflict within 10 days, winning that conflict within 
30 days, and resetting for another conflict within 30 days after victory); and 
Anticipated infrastructure needs to support the military's requirement to "surge" to meet future 
threats and conflicts. 

DOD must provide these reports between January 1,2006 and March 15,2006. If DOD submits these 
reports, the next BRAC round would commence in 2007. The 14-month period between submission of 
the report and the start of the BRAC round will provide an opportunity for Congress to review, and 
DOD to implement into the BRAC decision making process, the findings of the reports before any 
base closure or realignment recommendations are made by the Secretary of Defense. 

Expedited Review of Former Iraai Repime Documents. The committee directs the Secretary of 
Defense to expedite, where practical, the review of documents seized from the former regime of 
Saddam Hussein. The Secretary is further directed to transfer those materials, as appropriate, to Iraqis 
involved in documenting the crimes and atrocities of the former regime, to serve as a reminder of the 
dangers of tolerating dictatorships. Analysts have found that such efforts in other post-dictatorial 
countries can contribute to the reconstruction and reconciliation process. The committee believes that 
the newly freed Iraq will benefit from a similar effort. 

Defense Trade Reciprocity. The committee is concerned that the use of offsets in foreign export 
defense sales is done at the expense of U.S. subcontractor jobs and the loss of U.S. technology paid for 
by the U.S. taxpayer. Offsets are defined as compensation required as a condition of purchase in 
government-to-government or commercial sales of defense products or services. 

Therefore, in order to sell defense products to many of our foreign security partners, the majority of the 
manufacturing jobs and technology must be transferred to the purchasing country. In many cases, the 
value of the offset compensation of U.S. manufacturing jobs or technology exceeds the value of the 
product sold. The U.S. has no offset requirements for its foreign trading partners. 

The committee believes that defense trade policy must be based upon the principle of fair trade and 
reciprocity. H.R. 4200 would require the Secretary of Defense to ensure that the offset regulations or 
policies of a foreign country are reduced to the same level as the domestic content requirements of the 
United States before contracting for defense products from a foreign firm operating in that country. 
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Strengthening Controls on H i ~ h  Tech Exports. H.R. 4200 would strengthen existing export 
controls designed to prevent the spread of WMDs by eliminating a regulatory loophole through which 
certain defense articles and services are exempt from existing export license requirements as 
established in the Arms Export Control Act. The bill also would increase congressional insight into 
international cooperation on defense projects. 

Control of High-Technology Exports to the People's Republic of China PRC). The Committee 
shares the Administration's concerns regarding the proposal contemplated by the European Union to 
lift its weapons trade embargo on the PRC. Increased arms trade with China will accelerate Chinese 
military modernization and undermine stability in Asia and the Pacific Rim, especially in areas where 
the U.S. has security commitments. As such, the committee recommends a provision to seek to ensure 
that U.S. high-technology does not indirectly support the PRC's military modernization. 

H.R. 4200 would require anyone seeking to export certain dual-use wares to any entity trading in those 
items with the military, intelligence, police or internal security services of the PRC, to first obtain a 
license and commit to not retransfer the goods. 

Electromagnetic Gun. The Army, Navy, and Marines Corps are interested in developing 
electromagnetic propulsion for advanced gun systems. Last year, the committee recommended 
establishing a collaborative program among the Army, Navy and the Defense Advanced Research 
Projects Agency to develop advanced high velocity and long range gun systems. The committee 
believes that the development of this technology would have a potentially high payoff. Therefore, the 
committee recommends an increase of $9.5 million to accelerate the Administration's program for 
electromagnetic gun technology development. 

9C' 
Expansion of Firms Defined as a "Communist Chinese Military Company". The Department of 
Defense and other agencies are required to compile a list of entities who are Communist Chinese 
military companies operating directly or indirectly in the U.S. These entities are monitored and subject 
to the provisions of the International Emergency Powers Act, which grants the President authority to 
regulate foreign commercial and financial transactions in order to deal with a threat to U.S. national 
security, foreign policy or economy, if the President declares a national emergency. 

Currently, these companies are defined as engaging in commercial services, manufacturing or 
exporting and being owned or controlled by the People's Liberation Army. H.R. 4200 would include 
Chinese firms owned or operated by a government ministry of the People's Republic of China (PRC) 
or an entity affiliated with the PRC's defense industrial base, such as the China State Shipbuilding 
Corporation or the China Overseas Shipping Corporation. This change recognizes a larger class of 
firms engaged in Chinese military modernization. 

The PRC continues to seek civilian technology with military applications which are then used to 
improve its weapons-making capabilities. This technology could be used to increase China's ability to 
threaten U.S. troops stationed abroad and our allies. 



Actions on Major Programs in the Fiscal Year 2005 Defense Authorization Act 
(dollars in millions) 
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AH-MD Apache Longbow 
AH-64 Modineations 
CH-17 Upgrades 
UH-60 Blackhawks 
Bradley Fighting Vehicle Mods 
Light Weight 155mm Howitzers 
Javelin Missiles 
FMTVs 
Shadow UAV Enhancements 
Electronic Protection Systems 
UP Armor HMMWV 
Future Combat Systems 
Night Vision Technology 
CROWS 
Army Science & Technology 

Major Army Programs I 

Major Navy and Marine Corps Programs I 
CVN-21 

DD (XI  
DDG-51 
AAV RAM upgrades 
E-2C Hawkeye 
FIA-IOE/F 
JPATS 
Joint Strike Fighter 
H-1 Modiflcatlons 
LPD-I7 
LHD Amphibious Assault Shlp 
Littoral Combat Ship 
SSGN Conversion 
T-AKE Dry CargoIArnmo Ship 
Navy Science & Technology 
T 4 5  
Night Vision Equip for USMC 
Tomahawk 
Hellfire Missiles 
VA Class Submarine 
V-22 Osprey 
Tactlcal Radio Systems USMC 

I Major Air Force Programs I 
Air Force Science and Technology 

B-1B Bomber 
8-2 Stealth Bomber 
Next Generation Bomber 
C-17 Globemaster 
C-130J Hercules 
KC-767 
C-5 Mods 
Multi-Sensor Cmd & Ctl Constellatlon 
F-15 Eagle Mods 
F-16CID Fighting Falcon mods. 
MA-22 
JPATS 
Joint Strike Fighter 
Predator UAVs 
CV-22 

Major Defense-Wide Programs 

Ammunition (all services) 
Boost Defense Segment 
BMD PAC-3 Procurement 
BMD Senson 
BMD System Interceptor 
BMD Technology 
Defense Agency Science & Technology 
Mid-Course Defense Segment 
Terminal Defense Segment 
Joint Unmanned Combat Air System 
Chemical/Blological Defense Progrsm 
Chemical Demilitarization Program 
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