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QUESTIONS PRESENTED 

The Defense Base Closure and Realignment Act of 1990 (Base 

Closure Act), 10 U.S.C. 2687 note (Supp. IV 1992), establishes a 

mechanism to identify unneeded domestic military bases for 

closure and realignment. The questions presented are: 

1. Whether the base closure and realignment recommendations 

of the Secretary of Defense and the Defense Base Closure and 

Realignment Commission, or the President's decision to accept or 

reject the Commission's recommendations, is subject to judicial 

review under the principles set forth in Franklin v. Massachu- 

setts, 112 S. Ct. 2767 (1992). 

2. Whether the Base Closure Act itself npreclude[s] judi- 

cial review" of statutory claims for purposes of the Administra- 

tive Procedure Act, 5 U.S.C. 701(a) (1). 
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PARTIES TO THE PROCEEDING 

Petitioners herein, who were defendants below, are John H. 

Dalton, Secretary of the Navy; Les Aspin, Secretary of Defense; 

The Defense Base Closure and Realignment Commission; and its 

members - -  James A .  Courter; Peter B. Bowman; Beverly B. Byron; 

Rebecca G. Cox; Hansford T. Johnson; Harry C. McPherson, Jr.; and 

Robert D. Stuart, Jr. All petitioners except James A. Courter 

and Robert D. Stuart, Jr. are substituted as parties pursuant to 

Rule 35.3 of this Court. 

Respondents in this Court, who were plaintiffs below, are 

Sen. Arlen Specter; Sen. Harris Wofford; Sen. Bill Bradley; 

Sen. Frank R. Lautenberg; Governor Robert P. Casey; Commonwealth 

of Pennsylvania; Ernest D. Preate, Jr., Pennsylvania Attorney 

General; Rep. Curt Weldon; Rep. Thomas Foglietta; Rep. Robert 

Andrews; Rep. R. Lawrence Coughlin; City of Philadelphia; Howard 

J. Landry; International Federation of Professional and Technical 

Engineers, Local 3; William F. Reil; Metal Trades Council, Local 

687 Machinists; Governor J a m e s  J .  Florio; State of New J e r s e y ;  

Robert J .  Del Tufo, New Jersey Attorney General; Governor Mi- 

chael N. Castle; State of Delaware; Rep. Peter H. Kostmeyer; 

Rep. Robert A. Borski; Ronald Warrington; and Planners Estimators 

Progressman & Schedulers Union Local No. 2. 
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No. 93-289 

JOHN H. DALTON, SECRETARY OF 
THE NAVY, ET AL., PETITIONERS 

v. 

ARLEN SPECTER, ET AL.  

ON PETITION FOR A WRIT OF CERTIORARI 
TO THB UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

BRIEF FOR THE PETITIONERS 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. la-25a) is 

reported at 995 F.2d 404. A prior opinion of the court of 

appeals ( P e t .  A p p .  31a-87a) i s  reported at 971 F.2d 936. The 

opinion of the district court (Pet. App. 91a-97a) is reported at 

777 F. Supp. 1226. 

JURISDICTION 

The judgment of the court of appeals was entered on May 18, 

1993. A petition for rehearing was denied on June 14, 1993. 

Pet. App. 26a-28a. The petition for a writ of certiorari was 

filed on August 23, 1993, and was granted on October 18, 1993. 

The jurisdiction of this Court is invoked under 28 U.S.C. 1254(1). 
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STATUTORY PROVISIONS INVOLVED 

Relevant provisions of the Defense Base Closure and Realign- 

ment Act of 1990 (1990 Act), as amended, 10 U.S.C. 2687 note 

(Supp. IV 1992) , and relevant provisions of the ~dministrative 

Procedure Act (APA), 5 U.S.C. 701 and 704, are reproduced at Pet. 

App. 98a-130a. 

STATEMENT 

A. Statutory Background 

1. During the 1960s and 1 9 7 0 ~ ~  successive Administrations 

sought to reduce military expenditures by closing or realigning 

unnecessary domestic military bases. See Defense Base Closure 

and Realignment Commission, Re~ort to the President 1991, at 1-1 

[hereinafter 1991 R e ~ o r ~ ] ;  H.R. Rep. No. 1233, 94th Cong., 2d 

Sess. 5 (1976) (2700 base reductions, closures, or realignments 

since 1969). Because of the resulting economic dislocations in 

areas where bases were closed or realigned, the process encoun- 

tered opposition from Members of Congress in those areas. See, 

e - s . ,  122 Cong. Rec. 30,446-30,447 (1976) (Sen. Kennedy); a. at 
30,453-30,455 (Sen. Muskiel; id. at 30,456 (Sen. Brooke). In 

addition, opposition to base closures was fueled in part by the 

The Defense Base Closure and Realignment Act of 1990, Pub. 
L. No. 101-510, Tit.. XXIX, 104 Stat. 1808, has been amended in 
respects not relevant here. See National Defense Authorization Act 
for Fiscal Years 1992 and 1993, Pub. L. No. 102-190, Tit. 111, 
5 344(b) (11, Tit. XXVIII, § §  2821, 2827(a), 105 Stat. 1345, 1544- 
1546, 1551; National. Defense Authorization Act for Fiscal Year 
1993, Pub. L. No. 102-484, Tit. X I  5 1054(b), Tit. XXVIII, 
S 2821(b), 106 Stat. 2502, 2607-2608. For simplicity, we refer to 
sections of the Base Closure Act as codified in 10 U.S.C. 2687 note 
(Supp. IV 1992). 
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perception that Executive's selection of bases was influenced by 

improper political considerations. See 1991 Rewort at 1-1. 

To address those concerns, Congress in 1977 enacted proce- 

dural restrictions on the Executive's authority to close or re- 

align the size of military bases. Military construction Authori- 

zation Act, 1978, Pub. L. No. 95-82, 5 612, 91 Stat. 358, 379-380 

(19771, codified at 10 U.S.C. 2687 (Supp. I 1977) .2 That legis- 

lation required the Secretary of Defense or the pertinent service 

Secretary to give Congress and the public advance notice of 

potential military base closures or realignments. 10 U.S.C. 

2687 Lb) (1) (Supp. I 1977) .3 Moreover, at least 60 days before 

implementing a final base closure decision, the Department of 

Defense was to submit "a detailed justificationn to the Armed 

Services Committees of both Houses. 10 U.S.C. 2687(b) (3)- (4) 

(Supp. I 1977) .4 Finally. the statute required the Department 

of Defense to comply with the National Environmental Policy Act, 

* The previous year, Congress had enacted substantially the 
same restrictions as a condition on the expenditure of appropriated 
funds. See Military Construction and Guard and Reserve Forces 
Facilities Authorization, 1977, Pub. L. No. 94-431, § 612, 90 Stat. 
1366-1367. 

The Act defined realignment as "any action which both 
reduces and relocates functions and civilian personnel positions, 
but does not include a reduction in force resulting from workload 
adjustments, reduced personnel or funding levels, skill imbalances, 
or other similar causes. " 10 U.S.C. 2687 (d) (3) (Supp. 1 1977) . 
The 1990 Act includes a substantially similar definition. See 1.990 
Act 5 2910 ( 5 )  . For convenience, we refer to both base closures and 
realignments as "base  closure^.^ 

* The justification was to be accompanied by an estimate of 
the nfiscal, local economic, budgetary, environmental, strategic, 
and operational consequences of the proposed closure or reduction." 
10 U.S.C. 2687(b) (3) (Supp. I 1977). 
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42 U.S.C. 4331, et seq., before proceeding with base closures. 

10 U.S.C. 2687 (b) (2: (Supp. I 1977) . 
The 1977 legislation imposed no substantive restrictions on 

the Executive's authority to close military bases. Its procedur 

a1 requirements, however, placed significant obstacles in the 

path of base closure. In particular, opponents of base closure 

used NEPA litigation to delay and frustrate the base closure 

process. See, e.s., H.R. Conf. Rep. No. 1071, 100th Cong., 2d 

Sess. 23 (1988); H.R. Rep. No. 735, 100th Cong., 2d Sess. Pt. 1, 

at 8 (1988); H.R. Rep. No. 735, 100th Cong., 2d Sess. Pt. 2, at 

16 (1988). Indeed, the procedural impediments of the 1977 

statute effectively prevented the government from carrying out 

significant closure of bases. See 1991 Re~ort at 1-1; H.R. Rep. 

No. 735, suDra, Pt. 1, at 8 (noting testimony of Secretary of 

Defense that government "is unable to close or realign unneeded 

military bases because of impediments, restrictions, and delays 

imposed by provisions of current lawn). 

2. Congress first sought to break the resulting stalemate 

by enacting the Base Closure and Realignment Act of 1988 (1988 

Act), Pub. L. No. 100-526, 8 8  201-209, 102 Stat. 2623, 2627-34 

(1988). The 1988 Act is the direct predecessor of, and shares 

many basic features with, the statute at issue here. The 1988 

Act established an independent Commission on Base Closure and Re- 

alignment. 1988 Act § 203, 102 Stat. 2627-2628. The Commission 

was charged with preparing a base closure report for the Secre- 

tary of Defense, who had no authority to close bases until after 



he approved the report and forwarded it to Congress. 1988 Act 

55 201 (11, 202 (a) (11, 102 Stat. 2627. The 1988 Act also provided 

a 45-day waiting period for Congress to enact a joint resolution 

of disapproval. § 202(b), 102 Stat. 2627. 

This mechanism was designed to eliminate the impediments to, 

and delays in, the base closure process under the 1977 statute. 

See H.R. Rep. No. 735, supra, Pt. 1, at 8; H.R. Rep. No. 735, 

supra, Pt. 2, at 8. To that end, the 1988 Act not only made 10 

U.S.C. 2687 inapplicable (1988 Act § 205(2), 102 Stat. 26301, but 

also explicitly exempted the base closure decisions of the 

Commission and the Secretary from NEPA. 1988 Act § 204(c) (l), 

102 Stat. 2632; H.R. Rep. No. 735, gu~ra, Pt. 1, at 10; H.R. Rep. 

No. 735, supra, Pt. 2, at 16; H.R. Rep. No. 735, 100th Cong., 2d 

Sess. Pt. 3, at 4 (1988) . Although House and Senate conferees 

endorsed NEPA's goals of "public disclosure and clear identifica- 

tion of potential adverse environmental impacts," they neverthe- 

less restricted the applicability of NEPA based on the "recog- 

niltion1 that [it1 ha[dl been used in some cases to delay and 

In 1985, Congress revised 10 U.S.C. 2687 to eliminate the 
provision explicitly applying NEPA to base closure. See Pub. L. 
No. 145, 5 1202 (a), 99 Stat. 716. NEPA, however, continued to 
apply of its own force to the base closure process. Thus, Congress 
was required to take further action to free base closures from NEPA 
review. 

As introduced, the 1988 legislation entirely exempted base 
closures from the requirements of NEPA. H.R. Conf. Rep. No. 1071, 
suDra, at 22; H.R. Rep. No. 735, BuDra, Pt. 2, at 16. As amended 
in the House, the actual selection of bases was exempted from NEPA, 
and NEPA challenges to the implementation of particular base clo- 
sures were subjected to a strict 60-day time limit. H.R. Conf. 
Rep. No. 1071, supra, at 22-23; H.R. Rep. No. 735, supra, Pt. 2, at 
16. 
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ultimately frustrate base  closure^.^ H.R. Conf. Rep. No. 1071, 

suDra, at 23. 

B. The Defense Base Closure and Realignment Act of 1990 

The 1988 Act was not a permanent mechanism for closing and 

realigning military installations, but established a mechanism 

for one round of base closures. Accordingly, Congress passed the 

1990 Act to provide a more comprehensive mechanism for identi- 

fying and closing unnecessary domestic military bases. In doing 

so, Congress relied on the 1988 Act as "an example of the right 

way to close basesn and assumed that "[a] new base closure 

process will not be credible unless the 1988 base closure process 

remains inviolate." H.R. Rep. No. 665, lOlst Cong., 2d Sess. 342 

(1990). 

The 1990 Act accordingly establishes the following mechanism 

for base closures. The Act provides for three rounds of base 

closures, to take place in 1991, 1993, and 1995. 1990 Act 

§ 2903 ( c )  (1) . For each round, the Secretary of Defense must 

submit a six-year "force-structure plan + * + based on an assess- 

ment + + + of the probable threats to the national securityn 

during that period. 1990 A c t  5 2903(a). The Secretary also must 

establish, after notice and an opportunity for public comment, 

selection criteria for base closure recommendations. 1990 Act 

The Base Closure Act also governs so-called "realignments, 
which include "any action which both reduces and relocates 
functions and civilian personnel positions but does not include a 
reduction in force resulting from workload adjustments, reduced 
personnel or funding levels, or skill imbalances. " 5 2910 (5) . For 
convenience, we use the term "base closuresn to refer to both base 
closures and realignments. 
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5 2903(b). Based on the force-structure plan and selection 

criteria for each round, the Secretary must prepare base closure 

recommendations for that round. 1990 Act § 2903(c). 

The 1990 Act requires the Secretary of Defense, by April 15 

in 1991 (and by March 15 in 1993 and 1995), to forward his recom- 

mendations to Congress and to the Defense Base Closure and Re- 

alignment Commission, an independent commission established under 

the Act. 1990 Act § §  2902 (a), 2903 (c) (1). The Commission is 

charged with holding public hearings and then preparing a report 

containing both an assessment of the Secretary's recommendations 

and the Commission's own recommendations for base closures. 1990 

Act 5 2903(d) (1) and (2). The Commission may change the Secre- 

tary's recommendations if it determines that the Secretary has 

"deviated substantiallyn from the force-structure plan and the 

selection criteria. 1990 Act § 2903 (dl (2) (B) and (C) . The Com- 

mission must then forward its report to the President by July 1. 

1990 Act § 2903 (el. 

The President may approve or disapprove the Commission's 

recommendations, and must transmit his determination to Congress 

and the Commission by July 15. 1990 Act § 2903(e) (1)- (3). If 

the President disapproves the Commission's recommendations, it 

must prepare new recommendations and resubmit them to the Presi- 

dent no later that August 15. 5 2903 (el (3). If the President. 

then disapproves the revised recommendations (or takes no action 

by September 11, no bases may be closed that year under the Act. 

1990 Act 5 2903(e) ( 5 ) .  
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If the President approves the initial or revised recomrnenda- 

tions, Congress then reviews the President's decision through the 

mechanism of considering a joint resolution of disapproval. 1990 

Act § §  2904 (b) , 2908. If a joint resolution of disapproval is 

enacted (after presentment to the President for signing), the 

Secretary of Defense may not close or realign the bases approved 

by the President. 1990 Act 5 2904(b). If a joint resolution is 

not enacted within 45 days or by the date Congress adjourns for 

the session, whichever is earlier, the Secretary must close or 

realign all of the military installations approved by the Presi- 

dent for closure or realignment. 1990 Act § 2904(a). 

Like the 1988 Act, the 1990 Act's mechanism was in lieu of 

the procedural requirements of the 1977 legislation. See 1990 

Act § 2905(d). Similarly, the 1990 Act specifically provides 

that "[tlhe provisions of the National Environmental Policy Act 

of 1969 + + + shall not apply to the actions of the President, 

the Commission, and + + + the Department of Defense in carrying 

out [the Act] . "  1990 Act § 2905(c) (1). The 1990 Act does apply 

NEPA review to steps taken to implement base closure decisions 

after bases have been selected. See 1990 Act § 2905(c)(2)(A) 

(NEPA applies to decisions made "during the process of property 

disposal[] and + + relocating functionsn). But it strictly 

requires such post-selection NEPA suits to be filed within 60 

days of the challenged action. 1990 Act 5 2905(c)(3). 

To facilitate the process of legislative consideration, the 
Act adopts streamlined legislative procedures tc eliminate usual 
delays. 1990 Act § 2908. 
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C. The Proceedings In This Case 

1. a. On April 15, 1991, the Secretary of Defense trans- 

mitted to the Commission a list of domestic military installa- 

tions for closure or realignment. That list included the Phila- 

delphia Naval Shipyard. 56 Fed. Reg. 15,184 (1991). The Commis- 

sion held public hearings in Washington, D.C., as well as in 

Philadelphia and elsewhere around the country, receiving testimo- 

ny from Defense Department officials, legislators, and expert 

witnesses. Members of the Commission visited major facilities 

recommended for closure, including the Philadelphia Shipyard. 

The Commission recommended the closure or realignment of 82 

bases. Those recommendations differed from the Secretary's in 

several respects, but the Commission concurred in the Secretary's 

recommendation to close the Philadelphia Shipyard. Pet. App. 

33a. 

On July 10, 1991, the President approved the Commission's 

recommendations. C.A. App. 52. The Armed Services Committees of 

both Houses of Congress conducted hearings on the recommended 

closures. Pet. App. 33a-34a. On July 30, 1991, the House of 

Representatives entertained a proposed resolution of disapproval. 

137 Cong. Rec. H6006-H6039 (daily ed.). During the ensuing 

debate, several of the respondent Members of Congress urged 

adoption of the proposed resolution because of alleged flaws in 

the procedures through which the Philadelphia Naval Shipyard was 

recommended for closure. See u. at H6009-H6010 (Rep. Weldon); 
u. at H6010-H6011 (Rep. Foglietta); Id. at H6021 (Rep. Andrews). 
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The House, however, ultimately rejected the resolution of disap- 

proval by a vote of 364 to 60. Id. at H6039; Pet. App. 34a. 

b. On July 8, 1991, respondents filed this action under the 

APA and the 1990 Act against the Secretary of the Navy, the 

Secretary of Defense, the Commission, and the Commission's 

members, seeking to enjoin the closure of the Shipyard. J.A. - 1  

- 1  - 1  - [C.A. App. 7, 61, 65, 68].8 Respondents did not name 

the President as a defendant, nor did they allege that he violat- 

ed the Act or otherwise acted improperly. 

Respondents1 complaint sets forth three counts, two of which 

remain at issue here. Count I alleges that the Secretary of the 

Navy and the Secretary of Defense violated substantive and proce- 

dural requirements of the 1990 Act in deciding to recommend the 

Philadelphia Naval Shipyard for closure. J.A. -- - .9 count 11 

Respondents are Members of Congress from Pennsylvania and 
New Jersey; Pennsylvania, New Jersey, and Delaware, and officials 
thereof; the City of Philadelphia; Philadelphia Naval Shipyard 
workers; and members of local unions. See Pet. App. 33a. 

Respondents allege that the Navy developed a deficient 
force structure plan (J.A. [Complaint 11 124-132, 217 (i) ] ) ; 
deviated substantially from t h e  force structure plan and base 
closure criteria (J.A. [Complaint 11 175-1761; disregarded its 
own objective ratings (XA. [Complaint 11 106-123, 174 1 ; used 
unpublished selection criteria (J.A. [Complaint 1 217 (g) l ; con- 
cealed its real reasons for selectingthe Philadelphia Naval Ship- 
yard (J.A. [Complaint 1 217(d)l; withheld data from the General 
Accounting Office (GAO), the Commission, and Congress until after 
the close of public hearings (J.A. - 1  - 1  - 1  (Complaint 11 
133, 170, 177, 217(a)l; failed to ~rovide the ~~0-with sufficient 
documentation of its decision (J.A: - 1  - 1  - [Complaint 11 139, 
143, 217(b) - (c)]; and failed to comply with Department of Defense 
directives concerning record keeping and "internal control plansn 
(J.A. I - - [Complaint 11 93, 217 (h) 1 ) . 
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makes similar allegations concerning the Commission's preparation 

of its recommendations to the President. 10 

On November 1, 1991, the district court dismissed the suit 

in its entirety. Pet. App. 85a-91a. The district court conclud- 

ed that the Base Closure Act itself "preclude[s] judicial review" 

for purposes of the APA, 5 U.S.C. 701(a) (1) . Pet. App. 85a-88a. 

In the alternative, it held that the political question doctrine 

forecloses review of the base closure decision. Id. at 88a-91a. 

2. a. A divided panel of the court of appeals affirmed in 

part and reversed in part. See Pet. App. 26a-82a. l1 AS a pre- 

liminary matter, the court of appeals considered whether the 

actions at issue in this case constitute "final agency actiont1 

for purposes of the APA, 5 U.S.C. 704. Although respondents were 

challenging actions or omissions of the Secretary of Defense and 

the Commission in making their recommendations, the court rea- 

lo Respondents a1 leged that the Commission used improper 
criteria such as the availability of private shipyard capacity 
1J .A .  -1 - [Complaint 11 168-69, 220 (h) - (i) 1 ; failed to consider 
all Navy installations equally (J.A. [Complaint 11 220 (f - (9) I )  ; 
adopted the Navy s recommendat ions even though the Commission knew 
of deficiencies in the Navy's decisionmaking process (J.A. 
[Complaint ( 220 (d) ] ) ; held closed meetings with the Navy after t E  
completion of public hearings ( J . A .  (Complaint 7 1611) ; relied 
on Navy documentation that was not suFject to GAO review or public 
comment (J.A. - 1  - 1  - (Complaint (7 160, 162-163, 220(a)]); did 
not place certain information in the record until after the close 
of public hearings (J . A .  {Complaint 1 220 (e) 1 ) ; and failed to 
ensure that the GAO carried out its duties under the Act (J.A. - 
[Complaint (1 220 (b) - ( c )  I . 

The court of appeals held that respondent union members 
and Philadelphia Shipyard employees had standing to challenge the 
base closure. Because the legal contentions of all of the 
respondents were the same, the court declined to address the 
standing of the others. Pet. App. 41a-44a. 
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soned that nat least in one sense, we are being asked to review a 

presidential decision." Pet. App. 43a. Because the Secretary 

and the Commission have authority only to make recommendations 

under the Act, respondents "necessarily seek reliefn from the 

President's decision to approve the Commission's recommendations. 

Id. at 42a. The court of appeals recognized that the APA might - 

not apply to "presidential decisionmaking" because the President 

might not be an "agencyn within the meaning of that Act. Id. at 

43a. Nevertheless, the court concluded that the APA's judicial 

review provisions "represent[] a codification of the common lawn 

and that the actions of the President are not, as such, immune 

from judicial review at common law. Ibid. 

Turning to other grounds for preclusion of review under the 

APA, the court of appeals held that the Base Closure Act itself 

precludes judicial review of some, but not all, claims under the 

Act. First, the court held that no judicial review of decisions 

under the Act is available prior to the effective date of the 

President's decision, i.eL, until after expiration of the 45-day 

period for congressional review under Section 2904(b). The court 

explained that the Act sets a very stringent timetable and that 

"the ability of participants to meet their responsibilities would 

be seriously jeopardized if litigation were permitted to divert 

their attention." Pet. App. 44a-45a 

Second, because Congress imposed "no restrictions on the 

discretion of the Commander-in-Chief concerning the domestic 

deployment of the nation's military resources," the court found 
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that the substance of the President's base closure decision "is 

committed by law to presidential discretion." Pet. App. 46a; see 

5 U.S.C. 701 (a) (2) [no judicial review of actions "committed to 

agency discretion by lawn). Similarly, the court determined that 

judicial review is unavailable to the extent that it relates to 

the merits of base closure recommendations prepared by the 

Secretary and the Commission. Pet. App. 56a-60a, 61a-62a. 

At the same time, the court found no evidence that Congress 

intended to preclude judicial review of compliance by the Secre- 

tary or the Commission with the Act's procedural provisions. 

Pet. App. 60a-62a. Specifically, the court found that judicial 

review would be available for respondents* claims that: (1) the 

Secretary failed to transmit to the Commission and the General 

Accounting Office (GAO) all of the information that the Secretary 

used in making his recommendations; and ( 2 )  the Commission did 

not hold public hearings as required by the Act. u. at 60a, 62a 
& n.15. 

Finally, the court rejected the claims of the union and 

shipyard employees that the alleged violations of the 1990 Act 

violated their rights under the Due Process Clause. The court 

reasoned that the Act creates no property interest in the plain- 

tiffs. Pet. App. 67a-69a. 12 

The court of appeals also reversed the district court Is 
ruling that this suit should be dismissed under the political 
question doctrine. Pet. App. 63a-67a. The government has not 
sought review of that holding. 
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b. Judge Alito dissented, concluding that the 1990 Act 

precludes judicial review of all statutory claims, procedural as 

well as substantive. Pet. App. 69a-82a. After examining the 

structure and history of the 1990 Act, Judge Alito reasoned that 

judicial review of individual base closures would undermine the 

Act's objectives of expedition and finality, and would negate the 

crucial statutory feature of having all base closures approved or 

disapproved in a single package. &$. at 74a-82a. He also con- 

cluded that the legislative history, which discusses the need to 

eliminate litigation-related obstacles to base closure, supports 

preclusion of judicial review. u. at 70a-74a. 
3. On June 26, 1992, this Court issued its decision in 

Franklin v. Massachusetts, 112 S. Ct. 2767, which, inter alia, 

addressed the existence of "final agency actionn in a suit 

seeking APA review of the decennial reapportionment of the House 

of Representatives. The Census Act provides that the Secretary 

of Commerce must submit a census report to the President, who 

then certifies to Congress the number of Representatives to which 

each State is entitled under a statutory formula. This Court 

held that the Secretary's report was not "final agency actionn 

because it served as "a tentative recommendationn and carried "no 

direct consequences for reapportionment." a. at 2774. Although 

the President's action had sufficient indicia of finality, the 

Court held that the President is not an "agencyn - -  and that his 

certification to the House of Representatives therefore is not 

"agency actionn - -  for purposes of the APA. a. at 2775. 
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Because of the similarities between this case and Franklin, 

we petitioned for a writ of certiorari in this case. On November 

9, 1992, this Court granted the petition, vacated the judgment of 

the court of appeals, and remanded the case for further consider- 

ation in light of Franklin. Pet. App. 83a-84a. 

4. a. On May 18, 1993, a divided panel of the court of 

appeals held on remand that Franklin does not affect the review- 

ability of respondents' procedural claims. Pet. App. la-25a. 

The court reasoned that the Court in Franklin "declined only to 

review the President's decision under the APAn and that it 

"expressly sanctionedn judicial review of the constitutionality 

of Presidential decisions. Pet. App. 10a (emphasis added). The 

majority concluded that if, as alleged, the Secretary and the 

Commission violated the 1990 Act's procedures, the President's 

subsequent approval of the Commission's recommendations violated 

the Act as well. u. at l0a-12a. The majority further reasoned 
that if the President acts without constitutional or statutory 

authority, his actions violate the separation-of-powers doctrine 

and are therefore unconstitutional. IQ Accordingly, in the 

court's view, review of Presidential action for consistency with 

the "non-discretionary mandates of [an] authorizing statuten is 

"a form of constitutional review' permitted under Franklin. U. 

b. Judge Alito again dissented. Pet. App. 19a-25a. He 

noted that respondents 'vigorously contended * * that Franklin 
does not bar review ~nder the APA,' and did not argue "that they 

were entitled to non-APA review based either on common law or 



separation of powers principles." d. at 20a. Turning to the 

merits. Judge Alito disagreed with the majority's reasoning that 

respondents had stated a constitutional claim against the Presi- 

dent simply by alleging that the Secretary of Defense and the 

Commission had failed to comply with all of the 1990 Act's 

procedural requirements. s. at 21a-25a. 
SUPWARY OF ARGUMENT 

[TO BE ADDED] 

ARGUMENT 

I. RESPONDENTS' CLAIMS ARE NOT SUBJECT TO JUDICIAL REVIEW 
UNDER THE PRINCIPLES ARTICULATED IN FRANKLIN V. MASSA- 
CHUS ETTS 

A. Preparation Of Nonbinding Base Closure Recomnenda- 
tions By The Secretary And the Conmission Is Not 
gFinal Agency Actiong And The President's Approval 
Of Those Recomnendations Is Not Subject to the APA 

The court of appeals' decision in this case squarely con- 

flicts with the principles of judicial review set forth by this 

Court in Franklin v. Massachusett~. puDra. Under the statute at 

issue in Franklin, the Secretary of Commerce prepared a report to 

the President containing each State's population according to the 

1990 census, and the President, in turn, certified to Congress 

the number of United States Representatives to which each State 

was entitled under a statutory formula. Franklin, 112 S. ct. at 

2771. The plaintiffs claimed. i n t e r  alia. that the Secretary's 

method of allocating military service members among the States 

was arbitrary and capricious under the APA. 

This Court held that there was no "final agency action" that 

may be reviewed under the APA. Franklin, 112 S. Ct. at 2773. 
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Turning first to the report prepared by the Secretary of Com- 

merce, the Court explained that the 'Icore questiont1 regarding 

finality was "whether the agency has completed its decisionmaking 

process, and whether the result of that process is one that will 

directly affect the parties." . Because the Secretary's 

report "carrie[d] no direct consequences for the reapportion- 

ment," this Court held that it was "more like a tentative recom- 

mendation than a final and binding determination." Id. at 2774. 

By contrast, the President's transmittal of the report to 

Congress along with his certification of the number of Represen- 

tatives "settle[dI the apportionmentn and was "finaln action in 

the relevant sense. Franklin, 112 S. Ct. at 2775. The Court 

held, however, that the President was not an "agencyn for purpos- 

es of the APA. "Out of respect for the separation of powers and 

the unique constitutional position of the President," the Court 

held that the APA's wtextual silencew concerning its coverage of 

the President was insufficient "to subject the President to [its] 

 provision^.^ Jbid. Because "the APA does not expressly allow 

review of the President's actions," the Court npresume[dl that 

his actions are not subject to its requirements." U. at 2775- 

2776. 

A straightforward application of Franklin makes clear that 

there likewise is no "final agency actionn in this case. As 

relevant here, respondents' complaint challenges the procedures 

used by the Secretary of Navy, the Secretary of Defense, and the 

Comission to prepare their base closure recommendations. Like 



the Secretary's report in Franklin, the base closure report of 

the Commission is only tentative and has "no direct effectw 

(Franklin, 112 S. Ct. at 2774), until after the President certi- 

fies his approval of the report to Congress. See 1990 Act 

§ 2904 (a) and (b) ; pp. --- , su~ra. The actions of the Secre- 

tary of the Navy and the Secretary of Defense, which precede 

those of the Commission in the decision-making process, are still 

more "tentative." Franklin, 112 S. Ct. at 2774. In short, 

because the challenged actions of petitioners are merely nonbind- 

ing and preliminary to the President's final decision, they do 

not, under Franklin, constitute "final agency actionn that is 

subject to judicial review under the APA.'~ See Cohen v. Rice, 

992 F.2d 376, 381-382 (1st Cir. 1993) (holding that Franklin 

forecloses judicial review of challenges to the preparation of 

recommendations under the 1990 Act); see also Chicaao & Southern 

Air Lines, Inc. v. Waterman S.S. Corn., 333 U.S. 103, 113 (1948) 

(administrative actions "are not reviewable unless and until they 

impose an obligation, deny a right, or fix some legal relation- 

ship as the consummation of the administrative processn). And 

because the President is not an "agency," his action approving 

l3 Respondents argue (Br. in Opp. 13) that the Secretary's 
report in Franklin was less obviously final because the President 
could instruct the Secretary of Commerce to amend the report. If 
anything, the Secretary's and the Commission's recommendations in 
this case are more clearly nonfinal than the census report of the 
Secretary of Commerce in Franklin. Whereas the President's role in 
reapportionment is "admittedly ministerial" (Franklin, 112 S. Ct. 
at 27751, the 1990 Act explicitly contemplates that the President 
must approve or disapprove the Commission's recommendations, and he 
may end the process entirely by disapproving the Commission's 
recommendations. 1990 Act 5 2903 (el (3) and (5) . 
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the Comrnissionts recommendations and certifying that approval to 

Congress is not subject to judicial review under the APA. Frank- 

lin, 112 S. Ct. at 2775-2776. 

B. Franklin's Exception For Constitutional Challenges To 
Presidential Action Is Inapplicable 

1. Although this Court vacated the court of appealst 

initial decision and remanded for further consideration of the 

principles articulated in Franklin (see 113 S. Ct. 455; Pet. App. 

83a-84a), the court of appeals on remand found respondentst pro- 

cedural claims reviewable. The court of appeals acknowledged 

that under Franklin, respondent's claims were not reviewable 

under the APA. At the same time, however, the court found their 

claims reviewable based on "common lawu principles of judicial 

review outside the carefully limited provisions of the APA. See 

Pet. App. 8a. In particular, the court focused on Franklin's 

observation that "the President's actions may + + be reviewed 

for constitutionality," even though they are not subject to the 

APA. 112 S. Ct. at 2776. The court of appeals reasoned that if 

(as respondents allege) petitioners committed procedural viola- 

tions of the 1990 Act in preparing base closure recommendations, 

the President exceeded his authority - -  and violated the Consti- 

tution - -  by approving those recommendations and forwarding them 

to Congress. Pet. App. lla-13a. 

That reasoning necessarily rests on the premise that respon- 

dents' claims of statutory error by the Secretary and the Commis- 

sion inherently state a constitutional claim against the Presi- 

dent. Respondents have never alleged that the President violated 



any provision of law, much less the Constitution. l4 Rather, 

their complaint is directed entirely at the alleged acts and 

omissions of the Navy, the Secretary of Defense, and the Commis- 

sion prior to forwarding recommendations to the President. See 

notes - & - , su~ra. W e n  as to those actions, moreover, re- 
spondents' only constitutional claim was dismissed at an earlier 

stage in the proceedings, and it is no longer at issue in this 

case. Thus, the clear import of the court of appeals' deci- 

sion is that when petitioners violate the 1990 Act's procedural 

requirements in formulating their recommendations, the President 

l4 Aside from reciting the bare fact that the President 
approved the Commission's recommendations (J.A. - [Complaint 1 
182]), the complaint makes no reference to the President's actions. 
Nowhere does the complaint allege that the President committed any 
unconstitutional, or otherwise unlawful, act or omission. And 
respondents later went out of their way to make clear that they 
were not challenging the legality of the President's actions. 
Respondents emphasized to the court of appeals that "it is the 
conduct of [the] defendants - -  that of the President - -  that 
[they] challenge." Resp. C.A. Remand Br. 12 (emphasis added). 
Respondents also explained that they "do seek review of the 
merits of any presidential decision or exercise of discretion, nor 
do they seek any relief from or involving the President, who is not 
a party." u. at 8 (emphasis in original). 

l5 To be sure, respondents' complaint alleged a procedural 
due process claim similar to the statutory claims still at issue. 
See J.A. - [Complaint 1 2251 ("The defendantst disregard of the 
procedures set forth in the Base Closure Act * * * constitute[s] 
violations of the Due Process Clause"). However, in its first 
decision, the court of appeals rejected that claim on the merits, 
holding that the 1990 Act created no property interest on behalf of 
respondents. See Pet. App. 67a-69a. Respondents did not seek 
review of that ruling, and its validity is thus not at issue in 
this case. 



necessarily violates the Constitution by accepting those recom- 

mendations. 16 

In our view, the court of appeals1 ruling effectively does 

away with Franklin's restrictions on judicial review of Presiden- 

tial action. As discussed, the principal claims found subject to 

review are (1) that the Secretary of Defense did not provide the 

Commission and the GAO all of the information used in making his 

recommendations, and ( 2 )  that the Commission held some nonpublic 

hearings, in violation of the 1990 Act. Pet. App. 60a, 62a & 

n.15. If those routine claims of statutory error by subordinate 

officials trigger "common lawn (Pet. App. 8a) judicial review of 

the President's action under the Act, then Franklin's exception 

for constitutional claims will swallow the rule that the Presi- 

dent's actions are unreviewable. 

That result would sharply undermine Franklin's concern for 

" c h e  separation of powers and the unique constitutional position 

of the President." Franklin, 112 S. Ct. at 2775. By vesting the 

ultimate decision on base closures in the President (subject to 

legislative disapproval), Congress assigned responsibility for 

final action to a uniquely accountable official. "The Presi- 

dent's unique constitutional status distinguishes him from other 

executive officials." pixon v .  Fitzserald, 457 U.S. 731, 750 

(1982). He is entrusted under the Constitution "with supervisory 

l6 The court of appeals purported to limit its ruling to 
claims of procedural error under the statute. For reasons we will 
discuss below (see pp. --  , infra), that distinction cannot be 
sustained. 



powers of utmost discretion and sensitivity," including the 

responsibility to "take Care that the Laws be faithfully execut- 

ed." Ibid. (quoting U.S. Const., Art. 11, 5 3). Accordingly, 

this Court has been reluctant, in a variety of contexts, to hold 

that the President's actions are subject to judicial review. 

See, e.s., Franklin, 112 S. Ct. at 2775-2776 (no review of 

presidential decisions under the APA); Nixon v. Fitzs~rald, SuDra 

(President absolutely immune from private damage actions within 

the outer perimeter of his official duties); Mississi~pi v. 

Johnson, 71 U.S. ( 4  Wall.) 475, 501 (1867) (federal courts in 

general have "no jurisdiction + + + to enjoin the President in 

the performance of his official dutiesn). 

In light of the separation of powers considerations underly- 

ing Franklin and other decisions of this Court (Nixon v. Fitzaer- 

a, 457 U.S. at 747-753; Harlow v. Fitzserald, 457 U.S. 800, 811 
n.17 (1982) ) ,  the President's direct exercise of authority should 

not lightly be subjected to broad judicial review on theories of 

"common law" reviewability. This is particularly so where, as 

here, the claims relate to alleged statutory errors in the way 

his subordinates arrived at their tentative, nonbinding recommen- 

dation under a scheme that gives the President unfettered author- 



ity to accept or reject the recommendations in question. l7 see 

PP. --- , infra. 

That conclusion is strongly reinforced, moreover, by the 

fact that the broad "common lawn action recognized by the court 

of appeals would effectively upset the legislative bargain that 

resulted in Congress's waiver of sovereign immunity under the APA 

in 1976. See Pub. L. No. 94-574, 5 1, 90 Stat. 2721, codified at 

5 U.S.C. 702 .I8 The type of action recognized by the court of 

appeals is a so-called "officer's suit," that is, a nonstatutory 

challenge premised on the notion that an officer has acted in 

excess of statutory authority. Before Congress amended the APA 

to include a waiver of sovereign immunity, such actions were the 

l7 The court of appeals, moreover, misplaced reliance (Pet. 
App. 12a) on the fact that Franklin involved only a claim of 
arbitrary and capricious action under the APA. The plaintiffs in 
that case also challenged the counting of overseas servicemembers 
on the ground that it violated the Census Act. See Commonwealth v. 
Mosbacher, 785 F. Supp. 230, 231 n.31 (D. Mass. 1992); Franklin, 
112 S. Ct. at 2786 n.22 (Stevens, J., concurring in part and 
concurring in the judgment in part); Brief for Appellees at 74-76, 
Franklin v. Massachusetts, 112 S. Ct. 2767 (1992) (No. 91-1502). 
Although the majority in Franklin did not specifically refer to 
that claim in this Court, its holding that the appellees had no 
right of judicial review to raise their statutory claims under the 
APA would apply equally to their challenge under the Census Act. 
Both types of challenges are provided for under the APA, 5 U.S.C. 
706 (1) (allowing court to set aside agency actions that are 
"arbitrary and capricious, " "an abuse of discretion, " or "in excess 
of statutory + + + authorityn), and the lack of "final agency 
actionn precludes review of both. 

l8 The pertinent waiver of sovereign immunity provides: "An 
action in a court of the United States seeking relief other than 
money damages and stating a claim that an agency or an officer or 
employee thereof acted or failed to act in an official capacity or 
under color of legal authority shall not be dismissed nor relief 
therein denied on the ground that it is against the United States 
or that the United States is an indispensable party." 5 U.S.C. 
702. 
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common basis for obtaining specific relief against federal offic- 

ers in the absence of a waiver of sovereign immunity. See, e.s., 

Dusan v. Rank, 372 U.S. 609, 621 (1963); Larson v. Domestic & 

Foreisn Commerce Corn., 337 U.S. 682, 689 (1949). The theory 

underlying those cases was that when an nofficerls powers are 

limited by statute, his actions beyond those limitations are 

considered individual and not sovereign actions." Larson, 337 

U.S. at 689. Thus, if the officer "is not doing the business 

which the sovereign has empowered him to do or he is doing it in 

a way which the sovereign has forbidden," his acts "are ultra 

vires his authority and + + may be made the object of specific 

relief. Ibid. 

As this Court has recognized, the doctrine of ultra vires 

conduct was applied confusingly and inconsistently. Interna- 

tional Primate Protection Leasu? v. Administrators of Tulane 

Education Fund, 111 S. Ct. 1700, 1708 (1991); Malone v. Bowdoin, 

369 U.S. 643, 646 (1962). See also Jaffe, Suits Asainst Govern- 

ments and Officers, 77 Harv. L .  Rev. 20, 29-39 (1963); H.R. Rep. 

No. 1656, 94th Cong., 2d Sess. 3-11 (1976); S. Rep. No. 996, 94th 

Cong., 2d Sess. 3-9 (1976). In 1976, Congress enacted a waiver 

of sovereign immunity under the APA, in large measure, to rectify 

the confusion and uncertainty surrounding that area of law, and 

to rationalize the law of judicial review of agency action. See 

H.R. Rep. No. 1656, BuDra, at 9-11; S. Rep. No. 996, BuDra, at 7- 

9. In eliminating the doctrine of sovereign immunity, however, 

Congress emphasized that other APA doctrines - -  governing the 
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"availability, timing, and scope of judicial review" - -  would 

continue to be available to ucontrol[l unnecessary judicial 

intervention in administrative decisions." H.R. Rep. No. 1656, 

suDra, at 9; S. Rep. No. 996, suDra, at 9. 

The court of appealst ruling in this case undermines that 

understanding. First, by holding that judicial review is avail- 

able outside the confines of the APA on the theory of ultra vires 

presidential action, the court threatens to introduce into the 

law the very brand of confusion that Congress amended the APA to 

eliminate in 1976. Second, by holding that judicial review is 

available without regard to the existence of Nfinal agency ac- 

tion" or even "agencyN action, the court of appeals also disre- 

garded Congress's understanding that official action was broadly 

reviewable, but only subject to the limitations of the APA. 

Under the circumstances, this Court should not disrupt the 

carefully crafted review provisions of the APA by adopting a 

fiction that allows broad "common lawu judicial review to deter- 

mine whether executive officials acted in excess of their author- 

ity under the 1990 Act - -  even though the actions are not review- 

able under the APA. See Block v.  North Dakota ex rel. Board of 

University & School Lands, 461 U.S. 273, 280-286 (1983) (Congress 

waived sovereign immunity in suits involving federal land under 

the Quiet Title Act; enactment of that carefully crafted statuto- 

ry scheme precludes further resort to common law "officer's 



suits") . Particularly because the APA broadly provides for 

review of claims that an agency acted "in excess of statutory 

* * authorityM ( 5  U.S.C. 706(2) (C)), the effect of the lower 

courts' ruling is to allow review authorized by Congress under 

the APA, but without observance of the limitations imposed by 

Congress in that carefully crafted statute. 

2. Even if an "officer's suitn of the type recognized by 

the court of appeals were available under current law, the Presi- 

dent did not act ultra vires his authority in this case. The 

court of appeals, however, concluded that because the Act's 

procedural provisions are "nondiscretionaryn (Pet. App. 12a), the 

alleged procedural errors of the Secretary and the Commission 

necessarily divested the President of authority to approve the 

Commission's recommendations. The effect of that reasoning, 

however, is to obliterate the distinction between routine statu- 

tory claims, like those at issue here (see p. - , gu~ra) , and 

genuine claims of ultra vires action. 

a .  The proper  distinction between s imple  e r r o r  and u l t r a  

vires conduct is best illustrated by this Court's sovereign 

l9 The legislative history accompanying the 1976 waiver of 
sovereign immunity under the APA explicitly referred to the Quiet 
Title Act as an illustration of why sovereign immunity should be 
waived generally. See H.R. Rep. No. 1656, 9uDra, at 9 ("Just as 
there is little reason why the United States as a landowner should 
be treated differently from other landowners in an action to quiet 
title, so too has the time now come to eliminate the sovereign 
immunity defense in all equitable actions for specific relief 
against an officer or agency in an official capacity."); S. Rep. 
No. 996, supra, at 8 (same). Thus, the Court's treatment of the 
waiver of sovereign immunity under the Quiet Title Act, and its 
relevance to the continued availability of "officer's suitsn is 
relevant in the context of the APA. 
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immunity cases. See, e.q., Larson v. Domestic & Foreisn Commerce 

Cor~., supra. In those cases, this Court has distinguished 

between claims that an officer acted "ultra vires his authority," 

which are the proper subject of specific relief, and mere 

nclaim[sl of error in the exercise of that power, n20 which are 

barred by sovereign immunity. Larson, 337 U.S. at 689-690. As 

the Court has explained, the pertinent line of demarcation is 

between claims addressing "the correctness or incorrectnessn of a 

decision and those addressing "the power of [an] official, under 

the statute, to make a decision at all. n21 Larson, 337 U.S. at 

20 For an illustration of a case involving mere error, see 
united States ex rel. Goldberq v. Daniels, 231 U.S. 218 (1913), 
upon which the Court relied heavily in Larson, 337 U.S. at 700-702. 
In Goldberq, the Secretary of the Navy awarded a contract for a 
surplus vessel to someone other than the high bidder. The high 
bidder then filed suit to compel the Secretary to deliver the 
surplus vessel to him. Although the lower courts considered 
whether the sale was consummated when the Secretary opened the high 
bid, this Court refused to address the merits of that issue. As 
the Court later explained in barson, " [wlrongful the Secretary's 
conduct might be, but a suit to relieve the wrong by obtaining the 
vessel would interfere with the sovereign behind its back and hence 
must fail." Larson, 337 U.S. at 700-701. 

In that respect, the analysis of ultra vires executive 
conduct is properly analogized to the question whether a federal 
court has subject matter jurisdiction. Just as an executive 
official is authorized to act only if he has constitutional or 
statutory authority (see, e.s., Younsstown Sheet & Tube Co. v .  
Sawyer, 343 U.S. 579 (195211, a federal court must have statutory 
or constitutional authority before it may exercise jurisdiction 
over a case. See, e . q L ,  Finlev v .  ynited States, 489 U.S. 545, 
547-548 (1989). This Court has accordingly equated the existence 
of subject matter jurisdiction with a federal court's "power to 
actn at all. McLucaa v. BeCham~lain, 421 U.S. 21, 28 (1975). In 
contrast, the Court has emphasized that " [alny error in granting or 
designing relief 'does not go to the jurisdiction of the court.n 
Avco Cor~. v. Aero Lodse 735, 390 U.S. 557, 561 (1968) (quoting 
Swift CO. v. united. States, 276 U.S. 311, 331 (1928)). Thus, it 
is significant that this Court has never treated a federal court's 

(continued . . .  ) 



691 n.12; see Noble v. Union River Lossins R.R., 147 U.S. 165, 

Although the distinction is not straightforward to apply 

(see, e.s., International Primate Protection Leasug, 111 S. Ct. 

at 1708), a finding of ultra vires executive action at a minimum 

requires a "depart[ureI from a plain official dutyn (Pavne v. 

Central Pac. RY., 255 U.S. 228, 238 (1921)), rather than a 

challenge to action that involves the exercise of executive 

discretion. See, e . q . ,  Pennhurst State School & HOSD. v. Halder- 

man, 465 U.S. 89, 110-111 n.20 (1984) (collecting cases); Board 

of Liauidation v. McCo@, 92 U.S. 531, 541 (1876) (specific 

relief against violation of "plain official duty, requiring no 

exercise of discretionn). In other words, under applicable 

principles, "a public officer is not liable to an action if he 

falls into error in a case where the act to be done is not merely 

a ministerial, but is one in relation to which it is his duty to 

exercise judgment and discretion; even although an individual may 

suffer by his mistak.e." Kendall v .  Stokes, 4 4  U.S. ( 3  How.) 87, 

98 (1845). See also Wells v. Ro~er, 246 U.S. 335, 338 (1918) 

("neither the question of official capacity nor that of official 

discretion is affected, for present purposes, by assuming or 

conceding that the proposed action may have been unwarranted by 

21 ( . . . continued 
violation of a nondiscretionary procedural rule as a matter that 
divests the court of jurisdiction to enter a judgment. Cf. United 
States v. a n o ,  112 S. Ct. 1770, 1776 (1993) (litigants in 
criminal and civil cases may waive their procedural rights in 
federal court . 
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the terms of the contractv); Philadel~hia Co. v. Stimson, 223 

U.S. 605, 620 (1912) ("The complainant did not ask the court to 

interfere with the official discretion of the Secretary of War, 

but challenged his authority to do the things of which complaint 

was made. " . 

Under those principles, the court of appeals in this case 

erred in holding that respondents' procedural allegations against 

the Secretary of Defense and the Commission state claims of ultra 

vires action by the President. Contrary to the majority's 

reasoning (Pet. App. 12a), nothing in the 1990 Act denies the 

President authority to approve the Commission's recommendations 

unless he determines that they were formulated free of procedural 

error. The President's powers and responsibilities are set forth 

in Section 2903(e) of the 1990 Act. Under the terms of that 

provision, the President "shall, by no later than July 15 * * * ,  

transmit to the Commission and to the Congress a report contain- 

ing the President's approval or disapproval of the Commission's 

recommendations." 1990 A c t  5 2903(e) (1). If the President dis- 

approves the Commission's recommendations in whole or in part, he 

"shall transmit to the Commission and the Congress the reasons 

for that disapproval." 1990 Act 5 2903(e) ( 3 ) .  In that event, 

the Commission must submit a revised list of recommendations by 

August 15, and if the President approves the revised recommenda- 

tions, he "shall transmit a copy of such revised recommendations 

to Congress, together with a certification of such approval." 

1990 Act § 2903 (el ( 4 )  - (5) . 



Nowhere in those provisions has Congress imposed, or even 

suggested, any condition or qualification on the President's 

unqualified statutory authority to "approvle] or disapprov[e] 

the Commission's recommendations. 22 Rather, the only obliga- 

tion imposed on the President by the 1990 Act is to decide, in 

his discretion, to approve or disapprove those recommendations 

and give notice of his decision to the Commission and Congress 

within the time allowed. 1990 Act S 2903 (el (1) - ( 4 ) .  As Judge 

Alito explained in dissent : 

Pet 

Nothing in these provisions suggests that the 
President, upon receiving the Commission's recommenda- 
tions, must determine whether any procedural violations 
occurred at any prior stage of the statutory process. 
Nothing in these provisions suggests that the President 
must reject the Commission's package of recommendations 
if such procedural violations come to his attention. 
Nothing in these provisions suggests that the President 
must base his approval or disapproval of the Commis- 
sion's recommendations exclusively on the record of the 
proceedings before the Commission. Nothing in these 
provisions suggests that the President, if he wishes to 
approve the Commission's recommendations, must do so 
for the same reasons as the Commission. And nothing in 
these provisions suggests that the President or the 
Secretary of Defense must or even can refuse to carry 
out a base closing or realignment contained in an 
approved package of recommendations on the ground that 
the Commission's recommendation regarding the affected 
base was tainted by prior procedural irregularities. 

App. 23a-24a. 23 

22 Respondents themselves conceded below that [i] t is 
the President's duty to review the procedural integrity of the base 
closure process or analyze whether [petitioners] complied with the 
Act's procedural mandates." Resp. C.A. Remand Br. 2. 

23 Of course, even though the President is not required to 
review the procedural integrity of petitioners' actions, he is not 
foreclosed from doing so in the exercise of his broad discretion 
under the 1990 Act. The President may approve or disapprove the 

(continued ...I 
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Indeed, the court or appeals acknowledged in its initial 

decision that "the President and Congress * * * may reject the 

Commission's recommendations for any reason at all," and that 

"the decision on which bases to close is committed by law to 

presidential discretion." Pet. App. 51a, 74a. That conclusion 

cannot be squared with the court's subsequent determination that 

the President acts wholly beyond his authority if he accepts the 

Commissionts recommendations without verifying that every proce- 

dure has been fully observed. Whatever the merits of respon- 

dentst claims that the Secretary or the Commission erred, the 

President was under no "plain official dutyn ( P a n e ,  255 U.S. at 

238) to reject a set of recommendations alleged to be infected by 

procedural error, and he was not disabled from "mak[ing] a deci- 

sion at allm in the circumstances presented here. Larson, 337 

U.S. at 691 n.12. Rather, because the President's authority to 

accept or reject the Commission's recommendations "had no limita- 

tion placed on it by Congress," he did not act beyond his statu- 

tory powers by accepting the recommendations in this case. Dusan 

v .  Rank, 372 U.S. 609, 622 (1963). Far from having exceeded his 

authority under the 1990 Act, the President did precisely what it 

authorized him to do. 

b. That conclusion is reinforced by this Court's precedents 

holding that an agency's failure to comply even with mandatory 

statutory procedures will not automatically disable the agency 

23 ( . . . continued) 
Commission's recommendations on any ground, including procedural 
grounds such as those advanced by respondents. 
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from acting. As thfis Court has explained, " [tl here is no pre- 

sumption or general rule that for every duty imposed upon * * * 

the Government * * * there must exist some corollary punitive 

sanction for departures or omissions." United States v. Mont- 

alvo-Murillo, 495 U.S. 711, 717 (1990) (government may seek pre- 

trial detention despite failure to comply with statutory "first 

appearance" requirement). Rather, "[mlany statutory requisitions 

intended for the guide of officers in the conduct of business 

devolved upon them * * do not limit their power or render its 

exercise in disregard of the requisitions ineffectual." - Id. at 

718 (quoting French v. Edwardg, 80 U.S. (13 Wall.) 506, 511 

(1872)). And this Court has been "reluctant to conclude that 

every failure of an agency to observe a procedural requirement 

voids subsequent agency action, especially when important public 

rights are at stake." Brock v. Pierce Countv, 476 U.S. 253, 260 

(1986) (agency not disabled from proceeding by failure to meet 

120-day limitation on action to recover misused federal funds). 

See also United Stat= v .  Nashville. C. & St. L. Rv., 118 U.S. 

120, 125 (1886) (noting "great principle of public policy 

which forbids that the public interests should be prejudiced by 

the negligence of the officers or agents to whose care they are 

confidedw ) . 
Thus, where a statute cannot "be read to require, or even 

suggest," that a procedural error disables the government from 

acting, no such consequence should be implied. Montalvo-Murillo, 

495 U.S. at 717; see id. at 717-719. Furthermore, this Court has 
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a procedural requirement is alone insufficient to give rise to 

the inference that the requirement limits the agency's "power to 

actn at all. Brock, 476 U.S. at 262. Thus, it is significant 

that the 1990 Act gives no suggestion either that the procedural 

requirements imposed on the Secretary and the Commission bind the 

President or that the President's discretion to accept or reject 

the Commission's recommendations is limited in any way. Given 

the President's direct responsibility for accepting or rejecting 

base closure recommendations and Congress's streamlined proce- 

dures for disapproving them, it is implausible to suggest that 

Congress meant to bring the base closure to a halt if a subordi- 

nate official committed a procedural error in preparing recom- 

mendations for those uniquely accountable entities. 

3. Even if the President acted beyond his statutory author- 

ity in approving the Commission's recommendations, the court of 

appeals erred in concluding (Pet. App. lla-12a) that the respon- 

dents stated a claim for relief under the Constitution. 

In finding that respondents stated a constitutional claim, 

the court of appeals reasoned that under Younsstown Sheet & Tube 

a v. Sawver, SuDra, the President must have constitutional or 
statutory authority for whatever action he takes. Pet. App. lla. 

Accordingly, because the President has no inherent authority to 

close military bases, the court concluded that if he acted with- 

out statutory authority, he violated the Constitution. Ibid. 

("our review of whether presidential action has remained within 
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statutory limits may be characterized as a form of constitutional 

review" ) . 
Contrary to the court of appealst reasoning, however, no 

decision of this Court suggests that an Executive Branch officer 

who acts in excess of his statutory authority automatically vio- 

lates the Constituti.on. Rather, this Court has explicitly dis- 

tinguished between "actions contrary to [a] constitutional pro- 

hibition" and actions "merely said to be in excess of the author- 

ity delegated * * * by the Congress." Bivens v. Six Unknown 

Named Asents of Federal Bureau of Narcotics, 403 U.S. 388, 396- 

397 (1971). See also Wheeldin v. Wheeler, 373 U.S. 647, 650-652 

(1963) (absent a violation of Fourth Amendment, no federal cause 

of action exists for abuse of delegated subpoena power). Fur- 

ther, this Court's cases involving "officer's suitsu expressly 

contemplate that immunity may be stripped from an official's 

actions if the officer being sued has acted either "unconstitu- 

tionally or beyond his statutory powers." Larson, 337 U.S. at 

691 n.11 (emphasis added); accord, e,qL, Duqan v. Rank, 372 U.S. 

at 621-622; philadelghia Co, v. Stimson, 223 U.S. at 620. There 

would have been no reason for the Court to specify unconstitu- 

tionality and ultra vlres conduct as separate categories in those 

cases if, as the court of appeals indicated (Pet. App. lla), all 

conduct in excess of statutory powers were itself unconstitution- 

al. 

Indeed, in pre-1976 cases such as Larson, the question of 

ultra vires conduct arose in the specific context of deciding 
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whether sovereign immunity shielded the conduct at issue from 

challenge; it did not go to the distinct question, presented 

here, whether the plaintiff stated a claim for relief, much less 

a claim for relief u.nder the Constitution. See Larson, 337 U.S. 

at 693 (distinguishing issue of "invasion of protected legal 

interestn from question whether conduct complained of is "sover- 

eign or individualn); Attorney General's Committee on Administra- 

tive Procedure, Administrative Procedure in Government A~encies, 

S. Doc. No. 8, 77th Cong., 1st Sess. 81 (1941) ("The plaintiff 

cannot sue to redress merely any unauthorized action by an 

officer. To maintain the suit the plaintiff must allege conduct 

by the officer which, if not justified by his official authority, 

is a private wrong to the plaintiff * * . " ) .  To be sure, in 

some instances the availability of a common law cause of action 

has turned on whether the government was authorized to undertake 

particular action. See, e.q., pusan v .  Rank, 372 U.S. at 622- 

623. 24 Even in those cases, however, the absence or presence 

of ultra vires conduct was merely relevant to whether an existing 

cause of action could be invoked; we are unaware of any case in 

which this Court held that a lack of authority was the source of 

the private right in question. 

24 In Duqan v. Rank, for example, the Court held that the 
government's authority to seize plaintiffs' water rights eliminated 
any claim that the action was a trespass. 372 U.S. at 622-623. 
Because the government's invasion of their rights was authorized, 
the plaintiffs did not have a claim for trespass, but were limited 
to an action in the Court of Claims for a taking of property with- 
out just compensation. J&. at 623. 
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The court of appeals' contrary conclusion - -  that an allega- 

tion of ultra vires conduct inherently states a cause of action 

under the Constitution (Pet. App. lla-12a) - -  rests largely on a 

misreading of Younsstown. That case involved the President's 

authority to seize private domestic steel mills during the Korean 

War. See 343 U.S. at 582-583. In seizing the mills, the Presi- 

dent relied exclusively on his executive authority and his powers 

as commander-in-chief under Article I1 of the Constitution. Id. 

at 5 8 5 - 5 8 7 .  The mill owners sued to enjoin the seizure, arguing 

that Congress, and not the President, had the authority to seize 

the mills. This Court agreed, holding that the Executive had 

usurped congressional authority in seizing the mills. Id. at 

5 8 8 .  

Younsstown differs from this case in two crucial respects, 

each of which undermines the court of appeals' broad reliance on 

that case. First, the government in Younsstown disclaimed any 

statutory basis for the President's actions. See 343 U.S. at 

5 8 5 - 5 8 6 .  Although two statutes authorized the seizure of private 

property under specified conditions, it was conceded that "these 

conditions were not met," that "the President's order was not 

rooted in either of the statutes," and that the pertinent statu- 

tory authority was "too cumbersome, involved, and time-consum- 

ing." 343 U.S. at 586. Instead, the government defended the 

seizures exclusively on the ground that they were authorized by 

Article I1 of the Constitution. u. at 587-588. And the sole 
issue presented to the courts was therefore the constitutional 
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question whether Itthe seizure order [was] within the constitu- 

tional power of the President." - Id. at 584. 25 

Here, by contrast, the underlying legal controversy involves 

a purely statutory question. Respondents claim that petitioners 

did not comply with the 1990 Act. Petitioners argue that they 

did. Neither the President nor petitioners have claimed that the 

closure of Philadelphia Naval Shipyard was properly a matter of 

inherent Article I1 power. Thus, even if respondents' allega- 

tions, in fact, focused on the President's action in accepting 

the base closure recommendations, resolution of the dispute in 

this case would not require a judgment about the constitutional 

authority of the President. Thus, to characterize this statutory 

controversy as a separation-of-powers dispute, as in Younsstown, 

is to disregard the essence of the claims and defenses in this 

case. 

Second, the seizure of the steel mills in Younsstown invaded 

the property rights of the mill owners - -  personal rights that 

2 5  A similar constitutional challenge was presented in Panama 
Ref inins Co, v. Ryan, 293 U.S. 388 (19351, the other case cited by 
this Court in Franklin for the proposition that presidential con- 
duct may be reviewed for constitutionality. In Panama Refininq, 
Congress gave the President authority to ban interstate transporta- 
tion of oil produced in violation of state production and marketing 
limits. This Court invalidated the statute as an unconstitutional 
delegation of Congress's Article I powers. In Panama Refininq, as 
in Younsstown, the dispute never involve the scope of the Presi- 
dent's statutory authority; rather, the challenge turned solely on 
the Constitution. In addition, plaintiffst complaint in Panama 
Refining alleged that their property rights were being invaded by 
state and federal officials, and that the statutes in question 
violated the Fourth and Fifth Amendments and the non-delegation 
doctrine. Record at 1-9, Panama Refinins Co. v. Ryan, 293 U.S. 388 
(1935) (No. 135). 



were protected not only by the common law, but also by the Fifth 

Amendment. By contrast, the closure of the Philadelphia Naval 

Shipyard does not deprive respondents of any such rights. In its 

initial decision, the court of appeals held (and respondents have 

not contested) that the respondent unions and employees - -  the 

plaintiffs with the most concrete stake in this litigation - -  

lack any property interest in the Shipyard's continued operation. 

See Pet. App. 69a (respondents "can identify no legitimate claim 

of entitlementn) .26 Thus, unlike other cases involving the 

issue of ultra vires conduct, there is no independent common law 

or constitutional right to be vindicated by respondentsf claims. 

Compare, e.s,, philadel~hia Co. v. Stimson, 223 U.S. at 632 

(land title and riparian rights under state law); Larson, 337 

U.S. at 693 (tort claim); Duqan v. Rank, 369 U.S. at 622 (tres- 

pass claim); Younsstown, s u ~ r a  (unauthorized taking and tres- 

pass). See also Franklin, 112 S. Ct. at 2776-2777 (justiciable 

claim of malapportionrnent under Article I, 5 2, cl. 3). We are 

unaware  o f  a n y  case i n  w h i c h  the c l a i m  o f  ultra vires c o n d u c t  

26 The court of appeals in this case correctly held that 
plaintiffs' due process claim failed for want of a cognizable 
property interest. The plaintiffs cannot state a valid property 
interest under the 1990 Act, because the Act vests absolute 
discretion in the President. Cf . Meachurn v. Fano, 427 U.S. 215, 
226-229 (discretionary decision by state prison officials to 
transfer prisoner implicated no liberty interest, despite loss of 
employment); Bisho~ v. Wood, 426 U.S. 341, 344-347 (1976) (no 
property interest in "at willn employment). See also Losan v. 
Zimmerman Brush Co., 455 U.S. 422, 430 ( "The hallmark of property, 
the Court has emphasized, is an individual entitlement grounded in 
state law, which cannot be removed except 'for cause.'"). Absent 
such a property interest, plaintiffs cannot assert a due process 
claim. 



alone sufficed to state a claim for relief - -  much less a consti- 

tutional claim for relief - -  and no independent claim for such 

relief has been stated here. 

In short, Younsstown provides no support for the court of 

appeals' decision because this case lacks both the constitutional 

dimensions and the individual interests that supported the exer- 

cise of judicial power in Younqstown. Respondents have, in fact. 

brought a straightforward action for APA review of the actions of 

subordinate federal officials in preparing nonbinding recommenda- 

tions for the President. Because Franklin instructs that those 

actions are not "final agency actionn for purposes of the APA, 

those claims are not subject to judicial review under the APA. 

Aside from a single procedural due process claim no longer in the 

case, respondents have alleged no violation of their constitu- 

tional rights. The court of appeals erred in circumventing the 

holding of Franklin by treating their routine claims of procedur- 

al error under the 1990 Act as claims of constitutional depriva- 

tion. 

11. THB STRUCTURE, HISTORY, AND PURPOSE OF THE DEFENSE BASE 
CLX)SURE AND REALIGNMEeJT ACI' DISPLAY CONGRESS'S INTENT 
'N) PRECLUDE JUDICLAL REVIEW WITHIN THE W I N G  OF THE 
ADMINISTRATTVB PROCKDURB ACI' 

The court of appeals also erred in holding in its initial 

decision (Pet. App. 53a-60a) that the 1990 Act does not "preclude 

judicial reviewn of respondents' claims within the meaning of the 

APA, 5 U.S.C. 701(a) ( 2 ) .  Although the court held that the 1990 

Act impliedly precludes judicial review of respondents' substan- 

tive challenges to decisions made during the base selection pro- 
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cess,27 it also held that the Act does not preclude courts from 

reviewing claims that the Department of Defense and the Commis- 

sion failed to comply with the Act's procedural requirements. 

Pet. App. 60a-62a. 

The Act is an intricate statutory compromise that carefully 

balances the interest-s of the Executive Branch and Congress in 

order to achieve consensus on the politically sensitive issue of 

closing domestic military bases in a neutral and expeditious 

manner. To achieve tihat end, the Act assigns the President a 

direct role in the base closure process, and involves Congress in 

overseeing the Executive Branch's decisionmaking process. The 

Act also provides that bases are recommended for closure by a 

nonpartisan Commission whose recommendations must be accepted or 

rejected as a single, indivisible package. Finally, to accom- 

27 In particular, the court found that Congress did not 
intend to permit judicial review of the following claims against 
the Secretary of Defense: (1) that the Secretary's force structure 
plan lacked sufficient detail; ( 2 )  that the force structure plan 
was based upon insufficient data; ( 3 )  that the Secretary impermis- 
sibly prejudged the question whether the Philadelphia Naval 
Shipyard should be closed; and ( 4 )  that the Secretary relied on 
insufficiently explained and inadequately documented advice from 
the Secretary of the Navy. Pet. App. 56a. The court reasoned that 
Congress committed those decisions to the Secretary's discretion, 
that the decisions required military and other types of expertise, 
and that Congress provided alternative avenues of review - -  the 
Commission and the GAO. &$. at 56a-58a. The court also found that 
the 1990 Act precluded review respondentst claims that the Commis- 
sion (1) failed to consider all Navy installations equally; ( 2 )  
accepted inadequately documented recommendations; (3) utilized 
unpublished criteria; and ( 4 )  failed to apply published criteria 
equally. u. at 61a. In the court's view, the issues were not 
amenable to judiciall-y manageable standards, and the 1990 Act pro- 
vided alternative means of review of the Commission's decisionmak- 
ing - -  specifically, oversight by the President and Congress. Id. 
at 62a. 
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plish Congress's goals of expedition and finality, the 1990 Act 

eliminates procedural obstacles that effectively blocked the 

closure of bases prior to 1988. 

Judicial intervention at the behest of persons affected by 

individual base closures strikes at the heart of this carefully 

developed statutory scheme. It invites federal courts to over- 

turn the result embraced by the political Branches in the base 

closure process. It threatens to disrupt the balance struck by 

the statute, and in so doing, to displace the President and 

Congress as the final arbiters of the base closure process. And 

it subjects the President's decision to the very kinds of pro- 

cedural litigation and delays that the 1990 Act was designed to 

eliminate. In light of these consequences, the court of appeals 

erred in holding that the 1990 Act does not preclude judicial 

review. 

A. The Court Of Appeals Erred In Applying The 
Presumption of Reviewability 

The court of appeals began its analysis with the general 

presumption in favor of judicial review of administrative ac- 

tions. Pet. App. 45a-46a. In our view, reliance on that pre- 

sumption is misplaced in the context of the 1990 Act, which 

addresses sensitive questions of national security and military 

policy. See De~artment of the N a w  v. Esan, 484 U.S. 518, 527 

(1988) (presumption of reviewability "runs aground when it 

encounters concerns of national securityn). See also, e.q., 

C h a ~ ~ ~ 1 1  v. Wallace, 462 U.S. 296 (1983) (no constitutional tort 

remedy available under Biven~ v. Six Unknown Named Asents of 
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Federal Bureau of Narcotics, supra, for service-related military 

injuries) ; Orloff v. Willoushbv, 345 U.S. 83, 92-94 (1953) (no 

habeas corpus review of plaintiff's duty assignment); Feres v. 

United States, 340 U.S. 135 (1950) (Federal Tort Claims Act 

inapplicable to service-related torts). As this Court has ex- 

plained, "unless Congress specifically has provided otherwise, 

courts traditionally have been reluctant to intrude upon the 

authority of the Executive in military and national security 

affairs." - Id. at 530 (citing cases). 

As the court of appeals itself acknowledged, the 1990 Act 

calls for exercise of "the discretion of the Commander-in-Chief 

concerning the domestic deployment of the Nation's military 

resources." Pet. App. 51a. In addition, the court recognized 

that the task of formulating and applying base closure standards 

by the Secretary and Commission require military judgment and 

expertise. Id. at 56a-59a. See also National Federation of 

Federal E ~ D ~ o v ~ ~ s  v. ynited Stateg, 905 F.2d 400, 405-406 (D.C. 

Cir. 1990) (base closure process under 1988 Act). Because the 

base closure process therefore necessarily involves sensitive 

judgments of military policy (see, 1990 Act 5 2903(a), 

(c) (1) and (d) (2) , the court of appeals erred in applying the 

usual administrative law presumption that Congress desires judi- 

cial review of the outcome of an administrative process. 28 

28 Although the court of appeals purported to limit judicial 
review to alleged violations of statutory procedures, the effect of 
such review would be to overturn the President's exercise of dis- 
cretion in matters of military policy. The Act provides that the 

(continued . . .  ) 



B. Even If There Is A Rebuttable Presumption of Review- 
ability, The Structure, History, And Purpose Of The 
1990 Act Demonstrate That Congress Intended To Preclude 
Judicial Review Of Respondentst Procedural Claims 

Even if the presumption of reviewability were applicable 

here, this Court has emphasized that "[tlhe presumption favoring 

judicial review of administrative action is just that - -  a pre- 

sumption." Block v. Communitv Nutrition Institute, 467 U.S. 340, 

349 (1984). That "presumption favoring judicial review [is] 

overcome * whenever the congressional intent to preclude 

judicial review is 'fairly discernible in the statutory scheme.tn 

Id. at 351. The pertinent congressional intent may be found in a - 
various sources. The presumption in favor of judicial review 

"may be overcome by specific language or specific legislative 

history that is a reliable indicator of congressional intent." 

u. at 349. Congressional intent "may also be inferred from 

contemporaneous judicial construction barring review and congres- 

sional acquiescence in it, or from the collective import of 

legislative and judicial history behind a particular statute." 

Ibid. (citations omitted). Finally, the presumption of review- 

ability "may be overcome by inferences of intent drawn from the 

statutory scheme as a whole." w. Accordingly, as long as 
"the congressional intent to preclude judicial review is 'fairly 

' * ( .  . .continued) 
President can approve or disapprove the Commissionts recommen- 
dations for any reason at all (Pet. App. 46a, 69a) ; the court of 
appeals' ruling limits the President's ability to exercise that 
discretion by holding that he must reject recommendations with 
which he agrees if his subordinates have not observed every 
procedural particular alleged to be required under the 1990 Act. 
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discernible'" from any of these sources (id. at 351), judicial 

review is foreclosed. When measured against these standards, the 

Act precludes judicial review of the base closure process. 

1. The structure of the 1990 Act indicates that judicial 

review is incompatible with the statutory scheme, which was 

designed to minimize the ways in which political maneuvering 

could impede the base closure process. Like its immediate prede- 

cessor - -  the 1988 - -  the 1990 Act was designed to elimi- 

nate unnecessary obstacles to base closures and create a "prompt 

and rational" process for closing obsolete bases. H.R. Conf. 

Rep. No. 923, lOlst Cong., 2d Sess. 705 (1990). See also H.R. 

Rep. No. 735, SuDrq, Pt. 2, at 8 (noting purposes of the 1988 

Act). To achieve that objective, a process was designed that 

would should address the tendency of "political pressures * * 

to interferen with the integrity of the process. H.R. Rep. No. 

735, suDra, Pt. 2, at 8-9; see H.R. Conf. Rep. No. 923, suDra, at 

705; 1991 ReDort at 1-1 to 1-2; Pet. App. 82a-84a (Alito, J., 

dissenting in part) . 

Accordingly, the 1990 Act is structured to limit the avenues 

through which political maneuvering can delay or derail the base 

closure process. It does so in part by striking a careful 

29 As discussed (see pp. ---, $u~ra) , the 1988 Act provided 
for an independent Commission. § 203, 102 Stat. 2627-2628. The 
Comission submitted a report recommending base closures to the 
Secretary of Defense, who was not authorized to close bases under 
the 1988 Act unless he approved the report and transmitted it to 
Congress. Sb 201 (11, 202 (a) (11, 102 Stat. 2627. The 1988 Act 
provided a waiting period for Congress to enact a joint resolution 
of disapproval. 5 202(b), 102 Stat. 2627. 



balance between the President and Congress. By requiring the 

President to approve the base closure recommendations (1990 Act 

,§ 2903(e) 1 ,  Congress provided that the ultimate decision maker in 

the Executive Branch would be an official directly accountable to 

the public. At the same time, Congress also called for extensive 

congressional involvement throughout the process. For example, 

the Act provides for presidential consultation with key Members 

of Congress before the President appoints the Commissioners. 

1990 Act 5 2902(c) ( 2 ) .  The Act also requires the Secretary and 

the Commission to keep Congress apprised of developments at 

numerous steps in the preparation of base closure recommendations 

for the President. See, e.s., 1990 Act 5 2903 (a) (1) , (b) (21, 

(c) (1) and (dl ( 3 ) .  30 Finally, the process facilitates substan- 

tial congressional oversight by adopting streamlined legislative 

procedures eliminating usual opportunities for delay and strate- 

gic maneuvering. 1990 Act § §  2904(b), 2908. 31 

30 For example, the Secretary of Defense must submit the 
force-structure p l a n  to Congress a l o n g  with the budget justifica- 
tion documents submitted each year. 1990 Act 5 2903(a)(l). In 
addition, the Secretary was required to transmit to the congressio- 
nal defense committees the final criteria for base closure selec- 
tion. 1990 Act § 2903 (b) (2). When the Department of Defense pub- 
lishes its recommended closures in the Federal Register, it must 
also transmit the list of recommendations to those congressional 
committees. 1990 Act § 2903 (c) (1) . If the Commission departs from 
the Secretary's recommendations, it must prepare a report explain- 
ing and justifying the departure, and it must transmit the report 
to Congress and the President at the same time. 1990 Act 5 2903(d) 
( 3 ) .  

31 A Member of Congress may introduce a joint resolution of 
disapproval within 10 days of the President's transmittal of the 
Commission's report with his approval. 1990 Act 5 2908(a). That 
resolution covers all of the recommendations b i d .  , and it is 

(continued . . .  ) 
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I A critical aspect of the process is the use of an indepen- 

dent and bipartisan Commission to recommend bases for closure. 

H.R. Rep. No. 665, suma, at 341. To safeguard the Commission's 

role in the process, the Act provides that its recommendations 

must be considered as an indivisible package. H.R. Conf. Rep. 

No. 923, guDra, at 704. The President may trigger base closures 

under the Act only by approving "all the recommendations" of the 

independent Commission. See 1990 Act 5 2903(e) (2) and ( 4 ) .  32 

The Act's expedited legislative procedures, in turn, apply only 

to a joint resolution of disapproval applying to all the bases 

that the President approved for closure, and no amendments to the 

joint resolution may be entertained. 1990 Act 8 2908(a) (2) and 

(dl ( 2 )  . 
Consequently, the scheme of the 1990 Act reflects a desire 

to transform the base closure process into one whose safeguards 

are provided by the direct, and carefully balanced, participation 

of the President and Congress. By allowing litigants to contest 

31 ( . . . continued 
ref erred to the Armed Services Committee of the appropriate House. 
1990 A c t  5 2908(b). If the Committee does not report on the reso- 
lution within 20 days of the President Is transmittal of the report, 
the resolution is automatically discharged and placed on the legis- 
lative calendar. 1990 Act Si 2908(c). Three days later, a Member 
may make a nondebatable motion to proceed to consideration of the 
resolution. 1990 Act S 2908 (6) (1) . When the resolution is consid- 
ered, debate is limited to two hours. 1990 Act 5 2908(d) (2). 

32 The President, of course, is free to disapprove the 
Commission's recommendations in whole or in part. 1990 Act 
§ 2903(e) (3). If he does so, the Commission produces a new set of 
recommendations. Ibid. At that point, if the President does not 
approve "all the recommendations," no base closures can be 
effectuated under the Act for that round. 1990 Act 5 2903 (e) ( 4 )  
and ( 5  1 . 
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individual base closures after the President has approved and 

Congress has declined to disapprove a package of base closures, 

the court of appeals has struck at the heart of the carefully 

balanced statutory mechanism enacted by Congress. Under the 

court's decision, private parties - -  whose elected representa- 

tives failed to achieve their goals through the Act's streamlined 

legislative procedures33 - -  will be able to pick apart the end 

product of that process. If litigants can sue to extract an 

individual base (like the Philadelphia Naval Shipyard) from the 

package of closures and require the Commission to redo its 

recommendation for that base, then "the President and Congress 

will be placed in precisely the situation that the new scheme was 

designed to avoid - -  deciding whether to close or spare a single 

33 As discussed (see p. - , su~ra), on July 30, 1991, the 
House of Representatives considered a proposed resolution of dis- 
approval. 137 Cong. Rec. H6006-H6039 (daily ed. ) . During the 
debate on that resolution, several of the respondent Members of 
Congress argued that the resolution of disapproval should be passed 
because of alleged flaws in the procedures used to select the 
Philadelphia Naval Shipyard for closure. See id. at H6009-H6010 
(Rep. Weldon); id. at H6010-H6011 (Rep. Foglietta); u. at H6021 
(Rep. Andrews). The 1990 Act  was designed with the understanding 
that Congress would be in a position to determine whether the base 
closure process had been conducted "honestly and fairlyn before it 
voted on whether to disapprove the base closure report transmitted 
by the President. H.R. Rep. No. 665, BuDra, at 384. The explicit 
provision for substantial congressional oversight in the base 
closure process is strong evidence that Congress did not intend to 
rely on the courts to police that carefully designed process. See 
Banzhaf v. Smith, 737 F.2d 1167, 1169 (D.C. Cir. 1984) (en banc) 
("The lack of any authorization for review at the behest of 
members of the public, when viewed in the context of * the 
explicit provision of congressional oversight as a mechanism to 
keep the [defendants1 to [their] statutory duty, strongly suggests 
that Congress intended no review at the behest of the public."). 



48 
* base." App., infra, 87a (Alito, J., dissenting in part). 34 

That result is inconsistent with Congress's objective to break 

the political stalemate through the use of a unitary process of 

base closures superintended by both political Branches. 

2. a. Judicial review also is precluded where it is incon- 

sistent with Congress's goals of expedition and finality. See, 

e.q., Morrig v. Fressette, 432 U.S. 491, 501-505 (1977). Based 

on the recognition that "[elxpedited procedures * * * are essen- 

tial to make the base closure process workn (H.R. Rep. No. 665, 

suDra, at 384), Congress crafted a process that "would consid- 

erably enhance the ability of the Department of Defense * * 

promptly [to] implement proposals for base closures and realign- 

ment." H.R. Conf. Rep. No. 923, BuDra, at 707. Congress recog- 

nized that delay had been one of the significant causes of the 

stalemate over base closures. See Pet. App., 80a-82a (Alito, J., 

dissenting in part); H.R. Conf. Rep. No. 923, suDra, at 705 (the 

prior base closures had "take(n1 a considerable period of time 

and involve [dl numerous opportunities for challenges in courtn) . 

Accordingly, Congress sought "to prevent delaying tactics by 

setting short, inflexible time limits for action by the Comis- 

34 The court of appeals' ruling also fails to appreciate the 
interrelationship of the determination to close certain bases, and 
to reassign functions to various other bases, as part of a single 
package. If a court enjoins the closing of one base, it will 
undermine the assumpti.ons on which other parts of the package rest. 
See Pet. App. 86a (Alito, J., dissenting in part) . 
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sion, the President, and the Congress." Pet. App. 80a (Alito, 

J., dissenting in part) . 35 
To that end, Congress established a rigid series of dead- 

lines and time limits to expedite the base closure process. See 

pp. ---, BuDra. For example, the Act provides for the Secretary 

of Defense to publish his final selection criteria no later than 

February 15, 1991, and to publish any amendments to those crite- 

ria no later than January 15 in 1993 and 1995. 1990 Act 5 2903 

(b) (2) (A). For the Secretary's submission of recommended base 

closures, moreover, Congress set deadlines of April 15, 1991, and 

March 15 in 1993 and 1995. 1990 Act 5 2903(c). The Commission 

is required transmi: its recommendations to the President by July 

1 in each of the three years (1990 Act § 2903 (d) (2) ( A )  1 ,  and the 

President, in turn, must approve or disapprove the list by July 

35 During the July 30, 1991, debate on the joint resolution 
of disapproval, one of the principal authors of the 1990 Act empha- 
sized the importance of speed and finality in the legislative 
scheme: 

[OJne huge advantage t o  t h i s  base c los ing  procedure is 
that it allows a base closing decision to be made with 
some finality. In the past, proposed base closing were 
often disputed for yearis] before a final verdict was 
rendered. That was the worst of all possible worlds. 
Even if the base was eventually saved from closure, the 
businesses around the base were greatly harmed by the 
persistent uncertainty. 

Under this procedure, however, all the communities 
affected [have] a chance to thoroughly make their case 
for their base. Now, this time of deliberations will 
come to an end and the decision will be made. At this 
point communities can roll up their sleeves, pull 
together, and find the best way to adjust to the base 
closure. 

137 Cong. Rec. H6008 (daily ed. ) (Rep. Armey) . 
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15 (1990 Act 5 2903 (el (1) ) . Congress then has 45 days to disap- 

prove the list before it takes legal effect. 1990 Act § 2904(b). 

That strong emphasis on expedition in the process of selection is 

hardly compatible with the broad availability of judicial review 

capable of displacing the results of that process thereafter. 

b. The emphasis on expedition and finality is confirmed, 

moreover, by the fact that Congress expressly exempted the 

process of selecting bases from the requirements of NEPA. As 

discussed (see pp. -- - , ~ u ~ r a ) ,  prior to the enactment of the 

1988 and 1990 Acts, litigants effectively blocked base closures 

by mounting procedural challenges to base closures under NEPA. 

See H.R. Conf. Rep. No. 1071, BuDra, at 23. Accordingly, the 

1990 Act forecloses all NEPA actions relating to the base selec- 

tion process, and permits NEPA litigation only with respect to a 

narrow class of post-selection implementation actions. 1990 Act 

§ 2905 (c) . 36 Congress restricted the availability of NEPA 

challenges precisely because it "recognize[d] that [NEPA] has 

been used in some cases to delay and ultimately frustrate base 

36 Specifically, NEPA applies only after the process of 
selection is complete. It applies to actions by the Department of 
Defense " (i) during the process of property disposal, and (ii) 
during the process of relocating functions from a military 
installation being closed or realigned to another military 
installation after the receiving installation has been selected but 
before the functions are relocated." 1990 Act 5 2905(c) (2) (A). 
The Act specifically provides that the Secretary is not required 
under NEPA to consider "the need for closing or realigning the 
military installation which has been recommended for closure or 
realignment by the Commission" or "military installations alterna- 
tive to those recommended or selected." 1990 Act 5 2905(c) (2) (B) 
(i) and (iii) . Thus, Congress explicitly crafted the applicability 
of NEPA to make clear that the selection process is not subject to 
its constraints. 



closures." H.R. C0n.f. Rep. No. 1071, sunra, at 23. Congress 

recognized that NEPA challenges could impede or defeat base clo- 

sures despite the procedural nature of the litigation and acted 

to eliminate the threat of such disruptive procedural litigation. 

There is no reason to believe that Congress intended to take 

with one hand what it gave with the other, by barring NEPA 

challenges to the selection decision while allowing broad proce- 

dural attacks on the way the Commission formulates its nonbinding 

recommendations to the President. The protracted delays inherent 

in such litigation would directly undermine the objectives that 

Congress pursued by adopting a streamlined process and eliminat- 

ing the threat of burdensome NEPA litigation. 37 

c. Although the court of appeals acknowledged the 1990 

Act's emphasis on expedition and finality, the court assumed that 

those interests lapse once Congress has acted. Pet. App. 50a- 

51a. However, even after the base selection process is complete, 

the 1990 Act places a continuing premium on expedition and 

finality. Thus, while the 1990 Act permits a limited class of 

37 Contrary to the court of appeals' view (Pet. App. 56a), it 
is not plausible that Congress's disallowance of NEPA suits carries 
the negative implication that other types of procedural claims may 
be brought under the Act. As discussed in the text, NEPA cases 
were the primary litigation-related impediments to base closures, 
and Congress had explicitly subjected base closure decisions to 
NEPA in 1977. 10 U.S.C. 2687(b) (3) (Supp. I 1977). Thus, it was 
necessary for Congress to deal explicitly with NEPA claims in the 
1988 and 1990 Acts. In addition, Congress wished to preserve a 
narrow class of NEPA claims relating to the implementation of base 
closures (see 5 29051(c) ( 3 )  ) ;  hence, it was necessary for Congress 
to draw an explicit line between permissible and prohibited NEPA 
suits. 



NEPA suits concerning the implementation of final base closure 

decisions, the Act subjects such suits to a 60-day time limit. 

1990 Act § 2905 (c) ( 3 ) .  That strict time limit is inexplicable 

if speed and finality lose significance once base closure deci- 

sions have become final. 

Moreover, given the substantial threat to finality and delay 

from suits like the present one, it is also inexplicable that 

Congress omitted a similar time limitation if it intended to 

permit such suits. See Pet. App. 80a-81a n.16 (Alito, J., 

dissenting in part) ("No statute of limitations was prescribed 

for a suit of the type at issue here. This seems a clear indica- 

tion that no such suits were contemplated."). If Congress had 

contemplated that courts could hear challenges to the Secretary's 

and Commission's compliance with the 1990 Act's procedural 

requirements, it would not have left plaintiffs free to proceed 

without time limits, while imposing rigid time limits on NEPA 

suits with far less impact on the base closure process. 

The court of appeals' narrow view of Congress's concerns 

with speed and finality also overlooks the cyclical nature of the 

base closure process under the Act. The Act provides for three 

successive biennial rounds of base closures (see p. -, gnxx-a) , 

and the finality of each round's decisions is vital to planning 

for the following round. Delay caused by litigation over the 

bases closed during one round will inevitably interfere with 

successive rounds by creating uncertainty about the existing base 

structure and capacity of the Armed Services. In short, judicial 



review, regardless of when it is conducted, cannot be undertaken 

without jeopardizing the interests in speed and finality empha- 

sized by Congress in the 1990 Act. 

4. The legislative history reinforces the inferences of 

unreviewability drawn from the structure and policies of the 1990 

Act. As discussed (see pp. -- - 1 ,  Congress's objective of 

expedition and finality - -  which is evident on the face of the 

Act - -  is confirmed by legislative history indicating that the 

1988 and 1990 Acts were designed, in large measure, to avoid 

litigation-related delays that had effectively shut down the 

- , SuDra. More process of base closures previously. See pp. -- 

directly, the conference report accompanying the 1990 Act 

"state[s] quite clearly that there would be no APA review of key 

decisions in the base closing and realignment process." Pet. 

App. 73a (Alito, J., dissenting in part). Specifically, the 

relevant passage of the 1990 conference report states: 

[Nlo final agency action occurs in the case of various 
actions required under the base closure process con- 
tained in this bill. These actions, therefore, would 
not be subject to the rulemaking and adjudication 
requirements and would not be subject to judicial 
review. Specific actions which would not be subject to 
judicial review include the issuance of a force struc- 
ture plan * + ,  the issuance of selection criteria 
+ + * ,  the Secretary of Defense's recommendation of 
closures and realignments f ,  the decision of the 
President * ,  and the Secretary's actions to carry 
out the recommendations of the Commission * * .  

H.R. Conf. Rep. No. 923, s u w r ~ ,  at 706. 38 That passage pro- 

38 Congress reiterated this view when it subsequently amended 
the 1990 Act in respects not relevant here. See 137 Cong. Rec. 
H10,394-10,395 (daily ed. Nov. 18, 1991) ; id. at S17,540 (daily ed. 

(continued. . . ) 
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vides direct confirmation that the 1990 Act was designed with the 

understanding that the courts would not police official compli- 

ance with statutory requirements of the base closure process. 39 

5. Finally, judicial intervention would necessarily give 

rise to severe remedial problems. Although the court of appeals 

declined to address in detail the appropriate form of relief, it 

indicated that it would be proper to remand base closure recom- 

mendations to the Secretary and Commission for further proceed- 

ings in accordance with the Act. Pet. App. 55a n.13. The Com- 

mission itself, however, goes out of existence after each of the 

38(. . .continued) 
Nov. 22, 1991). The conference report accompanying the 1991 
amendments states that "the conferees reaffirm the view, expressed 
in the [I990 conference report] accompanying the [I990 Act], that 
actions taken under the Act 'would not be subject to the rulemaking 
and adjudication requirements [of the APA] and would not be subject 
to judicial review.'" u. at H10,143. That reaffirmation of the 
unreviewability occurred after the district court in this case had 
held that the 1990 Act precludes judicial review, a development 
that respondents called to Congress's attention. See, e.s., 137 
Cong. Rec. S17,153-S17,170 (daily ed. Nov. 20, 1991) (Sen. 
Specter). The fact that Congress amended the 1990 Act in other 
respects, while reiterating its earlier statements regarding the 
unavailability of judicial review, supports the conclusion that 
Congress intended to preclude judicial review. 

39 The court of appeals dismissed the 1990 conference report 
by arguing that its discussion of reviewability was properly 
understood in terms of its reference to "final agency action." 
Pet. App. 53a-54a. In the court's view, the report's reference to 
" [s] pecific actions which would not be subject to judicial reviewn 
(H.R. Conf. Rep. No. 923, w, at 706) merely related back to the 
previous reference to the lack of finality. For two reasons, 
however, that conclusion does not advance respondents1 position. 
First, it merely reinforces our contention that judicial review is 
precluded here because respondents are not challenging "final 
agency actionn within the meaning of the APA. Second, the court 
itself acknowledged (Pet. App. 54a) that some of the "specific 
actionsn described by the report as unreviewable - -  such as the 
"decision of the Presidentn - - "concededly do not fitn that 
explanation. 



biennial base closure sessions; it meets only during 1991, 1993, 

and 1995, and the terms of its members (other than the Chairman) 

expire at the end of the Session of Congress in which they were 

appointed. 1990 Act 8 2902 (dl (1) and (e) (1) . Accordingly, a 

court cannot remand the base closure decision to the Commission 

for further proceedings because the Commission cannot act until 

it has been assembled for the next biennial round. At that 

point, the Commission is occupied with the next set of base clo- 

sures. 

Moreover, the Act expressly provides that, after expiration 

of the 45-day period for congressional disapproval of the Presi- 

dent's report and certification, the Secretary of Defense "shall 

* close all military installations recommended for closure by 

the President pursuant to section 2903 (e) . " 1990 Act 5 2904 (a) 

(emphasis added). A court has no authority at that point to 

interfere with the Secretary's performance of this mandatory duty 

by reviewing actions of the Secretary or the Commission that took 

place before the President submitted the report to Congress. Be- 

cause any meaningful remedy would therefore jeopardize the Act's 

policies and undermine its timetable and procedures, it is 

inconceivable that C:ongress intended to permit any judicial 

review of the base closure decisions at all. 

B. The Procedural Nature of Respondents' Remain- 
ing Claima Supports The Inference Of Preclu- 
sion Of Review 

The court of appeals held that although the substance of the 

base closure decision is unreviewable, Congress did not preclude 



1 
judicial review of (alleged procedural violations of the 1990 Act. 

Pet. App. 60a-61a, 52a. That distinction does not withstand 

scrutiny. 

First, as explained (see pp. ---, su~ra), the most signif- 

icant barriers to closing unneeded domestic military installa- 

tions prior to 1988 consisted of procedural litigation. Congress 

explicitly made NEPA applicable to base closures in 1977. See 10 

U.S.C. 8 2687 (b) ( 2 )  (Supp. I 1977). As this Court has explained, 

obligations imposed on federal agencies by NEPA are messentially 

procedural." Strycker's Bav Neishborhood Council v. Karlen, 444 

U.S. 223, 227 (1980). See also, e.s., Robertson v. Methow Vallev 

Citizens Council, 490 U.S. 332, 350 (1989). Thus. if Congress 

had been concerned only with precluding substantive challenges to 

base closure decisions, it would not have gone out of its way to 

restrict NEPA actions under Section 2905(c) of the 1990 Act. 

Second, even though the court of appeals purported to limit its 

decision to procedural matters, judicial review will inevitably 

affect the substance of those decisions if, as respondents have 

requested, the district court enjoins the closure of the Phila- 

delphia Naval Shipyard and other naval installations. According- 

ly, it is clear that even procedural claims of the variety that 

remain at issue here threaten the expedition and integrity of the 

process established by Congress - -  which quite explicitly relies 

on oversight by the President and Congress to see that the law is 

observed. 



CONCLUSION 

The judgment of the court of appeals should be reversed. 
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SUPREME COURT OF THE UNITED STATES 

Syllabus 

DALTON, SECRETARY OF THE NAVY, ET a. v. 
SPECTER ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 

No. 93-289. Argued March 2,1994--Decided May 23,1994 

Respondents filed this action under the Administrative Procedure Act 
(APA) and the Defense Base Closure and Realignment Act of 1990 
(1990 Act), seeking to enjoin the Secretary of Defense (Secretary) 
from carrying out the President's decision, pursuant to the 1990 
Act, to close the Philadelphia Naval Shipyard. The District Court 
dismissed the complaint on the alternative grounds that the 1990 
Act itself precluded judicial review and that the political question 
doctrine foreclosed judicial intervention. In affirming in part and 
reversing in part, the Court of Appeals held that judicial review of 
the closure decision was available to ensure that the Secretary and 
the Defense Base Closure and Realignment Commission (Commis- 
sion), as  participants in the selection process, had complied with 
the procedural mandates specified by Congress. The court also 
ruled that this Court's recent decision in Franklin v. Massachu- 
setts, 505 U. S. ,, did not affect the reviewability of respondents' 
procedural claims because adjudging the President's actions for 
compliance with the 1990 Act was a form of constitutional review 
sanctioned by Franklin. 

Held: Judicial review is not available for respondents' claims. 
Pp. 6-15. 

(a) A straightforward application of Franklin demonstrates that 
respondents' claims are not reviewable under the APA. The 
actions of the Secretary and the Commission are not reviewable 
"final agency actions" within the meaning of the APA, since their 
reports recommending base closings carry no direct consequences. 
See 505 U. S., a t  -. Rather, the action that "will directly affect1' 
bases, id., a t ,  is taken by the President when he submits his 

I 

i 



DALTON v. SPECTER III 

Syllabus 

I1 of which BLACKMUN, STEVENS, SOUTER, and GINSBURG, JJ., also 
joined. BLACICMUN, J., filed an opinion concurring in part and 
concurring in the judgment. SOUTER, J., filed an opinion concurring 
in part and concurring in the judgment, in which BLACKMUN, 
STEVENS, and GINSBURG, JJ., joined. 



NOTICE: This opinion is subject to formal revision before publication in the 
preliminnry print of the United States Re rts .  Readers are requested to 
notify the Reporter of Decisions, Su reme of the United States, Wash- 
ington, D.C. 20643, of any typograpEica1 or other formal errors, in order that 
wrrectior~s may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

JOHN H. DALTON, SECRETARY OF THE NAVY, ET 
AL., PETITIONERS v. ARLEN SPECTER ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT 
OF APPEALS FOR THE THIRD CIRCUIT 

[May 23, 19941 

CHIEF JUSTICE REHNQUIST delivered the opinion of the 
Court. 

Respondents sought to enjoin the Secretary of Defense 
(Secretary) from carrying out a decision by the President 
to close the Philadelphia Naval Shipyard.' This deci- 
sion was made pursuant to the Defense Base Closure 
and Realignment Act of 1990 (1990 Act), 104 Stat. 1808, 
as amended, note following 10 U. S. C. 5 2687 (1988 ed., 
Supp. IV). The Court of Appeals held that judicial 
review of the decision was available to ensure that 
various participants in the selection process had com- 
plied with procedural mandates specified by Congress. 
We hold that such review is not available. 

The decision to close the shipyard was the end result 
of an elaborate selection process prescribed by the 1990 
Act. Designed "to provide a fair process that will result 
in the timely closure and realignment of military 

'Respondents are shipyard employees and their unions; members of 
Congress from Pennsylvania and New Jersey; the States of ,Pennsyl- 
vania, New Jersey, and Delaware, and officials of those States; and the  
city of Philadelphia. Petitioners are the Secretary of Defense; the 
Secretary of the Navy; and the Defense Base Closure and Realignment 
Commission and its members. 
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(or by the date Congress adjourns for the session, 
whichever is earlier), enact a joint resolution of disap- 
proval. $5 2904(b); 2908. If such a resolution is passed, 
the Secretary may not carry out any closures pursuant 
to the Act; if such a resolution is not passed, the 
Secretary must close all military installations recom- 
mended for closure by the Commission. §§2904(a) and 
(b)(l) .  

In April 1991, the Secretary recommended the closure 
or realigzment of a number of military installations, 
including the Philadelphia Naval Shipyard. After 
holding public hearings in Washington, D. C., and 
Philadelphia, the Commission recommended closure or 
realignment of 82 bases. The Commission did not 
concur in all of the Secretary's recommendations, but i t  
agreed that the Philadelphia Naval Shipyard should be 
closed. In July 1991, President Bush approved the 
Commission's recommendations, and the House of 
Representatives rejected a proposed joint resolution of 
disapproval by a vote of 364 to 60. 

Two days before the President submitted his certifica- 
tion of approval to Congress, respondents filed this 
action under the Administrative Procedure Act (APA), 5 
U. S. C. $701 et seq., and the 1990 Act. Their com- 
plaint contained three counts, two of which remain a t  
issue.' Count I alleged that  the Secretaries of Navy 
and Defense violated substantive and procedural require- 
ments of the 1990 Act in recommending closure of the 

'Respondents' third count alleged that petitioners had violated the 
due process rights of respondent shipyard employees and respondent 
unions. In its initial decision, the United States Court of Appeals 
for the Third Circuit held that the shipyard employees and unions 
had no protectible property interest in the shipyard's continued 
operation and thus had failed to state a claim under the Due 
Process Clause. Specter v. Garrett, 971 F. 2d 936, 955-956 (1992) 
(Specter I). Respondents did not seek further review of that ruling, 
and it is not at issue here. 
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statutory claims, procedural and substantive. Id., a t  
956-961. 

Shortly after the Court of Appeals issued its opinion, 
we decided Franklin v. Massachusetts, 505 U. S. - 
(1992), in which we addressed the existence of "final 
agency act,ion7' in a suit seeking APA review of the 
decennial reapportionment of the House of Represen- 
tatives. The Census Act requires the Secretary of 
Commerce to submit a census report to the President, 
who then certifies to Congress the number of Represen- 
tatives to which each State is entitled pursuant to a 
statutory formula. We concluded both that the Secre- 
tary's report was not "final agency actionn reviewable 
under the APA, and that the APA does not apply to the 
President. Id., a t  - (slip op., a t  6-12). After we 
rendered our decision in Franklin, petitioners sought our 
review in this case. Because of the similarities between 
Franklin and this case, we granted the petition for 
certiorari, vacated the judgement of the Court of Ap- 
peals, and remanded for further consideration in light of 
Franklin. 506 U. S. - (1992). 

On remand, the same divided panel of the Court of 
Appeals adhered to its earlier decision, and held that 
Franklin did not affect the reviewability of respondents' 
procedural claims. Specter v. Garrett, 995 F. 2d 404 
(1993) (Specter II). Although apparently recognizing that 
APA review was unavailable, the Court of Appeals felt 
that adjudging the President's actions for compliance 
with the 1990 Act was a "form of constitutional review," 
and that Franklin sanctioned such review. Id., at 
408-409. Petitioners again sought our review, and we 
granted certiorari. 510 U. S. - (1993). We now 
reverse. 
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sion, we noted that the "President's actions may still be 
reviewed for constitutionality." Ibid. (citing Youngstown 
Sheet & lbbe  Co. v. Sawyer, 343 U. S .  579 (1952), and 
Panama Refining Co. v. Ryan, 293 U .  S .  388 (1935)). 

In this case, respondents brought suit under the APA, 
alleging that the Secretary and the Commission did not 
follow the procedural mandates of the 1990 Act. But 
here, as in Franklin, the prerequisite to review under 
the APA-"final agency actionp'-is lacking. The reports 
submitted by the Secretary of Defense and the Commis- 
sion, like the report of the Secretary of Commerce in 
Franklin, "carr[y] no direct consequencesn for base 
closings. Id., a t  - (slip op., a t  9). The action that 
"will directly affect" the military bases id., a t  - (slip 
op., a t  7), is taken by the President, when he submits 
his certification of approval to Congress. ~ c c o r d i n ~ l ~ ,  
the Secretary's and Commission's reports serve "more 
like a tentative recommendation than a final and 
binding determination." Id., a t  - (slip op., a t  9). The 
reports are, "like the ruling of a subordinate official, not 
final and therefore not subject to review." Ibid. (inter- 
nal quotation marks and citation omitted). The actions 
of the President, in turn, are not reviewable under the 
APA because, as we concluded in Franklin, the President 
is not an "agency." See id., a t  - (slip op., a t  11-12). 

Respondents contend that the 1990 Act differs signifi- 
cantly from the Census Act a t  issue in Franklin, and 
that our decision in Franklin therefore does not control 
the question whether the Commission's actions here are 
final. Respondents appear to argue that the President, 
under the 1990 Act, has little authority regarding the 
closure of bases. See Brief for Respondents 29 (pointing 
out that the 1990 Act does not allow "the President to 
ignore, revise or amend the Commission's list of clo- 
sures. He is only permitted to accept or reject the 
Commission's closure package in its entirety"). .Conse- 
quently, respondents continue, the Commission's report 
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defendant. The Court of Appeals reasoned that because 
respondents sought to enjoin the implementation of the 
President's decision, the legality of that decision would 
determine-whether an injunction should issue. See 
Specter 11, 995 F. Zd, a t  407; Specter I, 971 F. 2d, a t  
936. In this rather curious fashion, the case was 
transmuted into one concerning the reviewability of 
presidential decisions. 

Seizing upon our statement in Franklin that presiden- 
tial decisions are reviewable for constitutionality, the 
Court of Appezls asserted that "there is a constitutional 
aspect to the exercise of judicial review in this case-an 
aspect grounded in the separation of powers doctrine." 
Specter 11, 995 F. 2d, a t  408. I t  reasoned, relying 
primarily on Youngstown Sheet & 7Lbe Co. v. Sawyer, 
343 U. S. 579 (1952), that whenever the President acts 
in excess of his statutory authority, he also violates the 

8 

constitutional separation of powers doctrine. Thus. 
judicial review must be available to determine whethe; 
the President has statutory authority "for whatever 
action" he takes. 995 F. 2d, a t  409. In terms of this 
case, the Court of Appeals concluded that the President's 
statutory authority to close and realign bases would be 
lacking if the Secretary and Commission violated the 
procedural requirements of the Act in formulating their 
recommendations. Ibid. 

Accepting for purposes of decision here the propriety 
of examining the President's actions, we nonetheless 
believe that the Court of Appeals' analysis is flawed. 
Our cases do not support the proposition that every 
action by the President, or by another executive oficial, 
in excess of his statutory authority is ipso facto in 
violation of the Constitution. On the contrary, we have 
often distin-~uished between claims of constitutional 
violations and claims that an oficial has acted in excess 
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turned on whether the Constitution authorized the 
President's actions. Youngstown thus involved the 
conceded absence of any statutory authority, not a claim 
that  the President acted in excess of such authority. 
The case cannot be read for the proposition that an 
action taken by the President in excess of his statutory 
authority necessarily violates the Con~ti tut ion.~ 

The decisions cited above establish that claims simply 
alleging that the President has exceeded his statutory 
authority are not "constitutional" claims, subject to 
judicial review under the exception recognized in Frank- 
lin.6 As this case demonstrates, if every claim alleging 
that  the President exceeded his statutory authority were 
considered a constitutional claim, the exception identified 

'Panama Refining Co. v. Ryan, 293 U. S. 388 (19351, the other 
case (along with Youngstown) cited in Fmnklin as an example of 
when we have reviewed the constitutionality of the President's 
actions, likewise did not involve a claim that the President acted in 
excess of his statutory authority. Panama Refining involved the 
National Industrial Recovery Act, which delegated to the President 
the authority to  ban interstate transportation of oil produced in 
violation of state production and marketing limits. See 293 U. S., 
a t  406. We struck down an Executive Order promulgated under 
that Act not because the President had acted beyond his statutory 
authority, but rather because the Act unconstitutionally delegated 
Congress' authority to the President. See id., a t  430. As the Court 
pointed out, we were "not dealing with action which, appropriately 
belonging to the executive province, is not the subject of judicial 
review, or with the presumptions attaching to executive action. To 
repeat, we are concerned with the question of the delegation of 
legislative power." Id., a t  432 (footnote omitted). Respondents have 
not alleged that the 1990 Act in itself amounts to an unconstitu- 
tional delegation of authority to the President. 

6As one commentator has observed, in cases in which the Presi- 
dent concedes, either implicitly or explicitly, that the only source of 
his authority is statutory, no 'constitutional question whatever" is 
raised. J. C:hoper, Judicial Review and the National Political 
Process 316 (1980). Rather, "the cases concern only issues of 
statutory interpretation." Ibid. 
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Civil Aeronautics Act, 49 U. S. C. § 646 (1946 ed.), 
generally allowed for judicial review of the Board's 
decisions, and did not explicitly exclude judicial review 
of decisions involving international routes of domestic 
airlines, we nonetheless held that review was unavail- 
able. 333 U. S., at 114. 

In reasoning pertinent to this case, we first held that 
the Board's certification was not reviewable because i t  
was not final until approved by the President. See id., 
a t  112-114 ("orders of the Board as to certificates for 
overseas or foreign air transportation are not mature 
and are therefore not susceptible of judicial review a t  
any time before they are finalized by Presidential 
approval"). We then concluded that the President's 
decision to approve or disapprove the orders was not 
reviewable, because "the final orders embody Presiden- 
tial discretion as to political matters beyond the compe- 
tence of the courts to adjudicate." See id., a t  114. We 
fully recognized that the consequence of our decision was 
to foreclose judicial review: 

"The dilemma faced by those who demand judicial 
review of the Board's order is that before Presiden- 
tial approval it is not a final determination . . . and 
after Presidential approval the whole order, both in 
what is approved without change as well as  in 
amendments which he directs, derives its vitality 
from the exercise of unreviewable Presidential 
discretion." Id., a t  113 (Emphasis added). 

Although the President's discretion in Waterman S. S. 
Corp. derived from the Constitution, we do not believe 
the result should be any different when the President's 
discretion derives from a valid statute. See Dakota 
Central Telephone Co., supra, a t  184; United States v. 
George S. Bush & Co., 310 U. S. 371, 380 (1940). 

The 1990 Act does not a t  all limit the President's 
discretion in approving or disapproving the Commission's 
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commits decisionmaking to the discretion of the Presi- 
dent, judicial review of the President's decision is not 
available. 

Respondents tell us that failure to allow judicial 
review here would virtually repudiate Marbury v. 
Madison, 1 Cranch 137 (18031, and nearly two centuries 
of' constitutional adjudication. But our conclusion that 
judicial review is not available for respondents' claim 
follows from our interpretation of an Act of Congress, by 
which we and all federal courts are bound. The judicial 
power of the United States conferred by Article I11 of 
the Constitution is upheld just as surely by withholding 
judicial relief where Congress has permissibly foreclosed 
it, as it is by granting such relief where authorized by 
the Constitution or by statute. 

The judgment of the Court of Appeals is 
Reversed. 



SUPREME COURT OF THE bMTED STATES 

JOHN H. DALTON, SECRETARY OF THE NAVY, ET 
AL., PETITIONERS v. ARLEN SPECTER ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT 
OF APPEALS FOR THE THIRD CIRCUIT 

[May 23, 19941 

JUSTICE B ~ ~ c m m ,  concurring in part and concurring 
in the judgment. 

I did not join the majority opinion in Franklin v. 
Massachusetts, 505 U. S. - (1992), and would not 
extend that unfortunate holding to the facts of this case. 
I nevertheless agree that the Defense Base Closure and 
Realignment Act of 1990 "preclud[esl judicial review of 
a base-closing decision," post, a t  7, and accordingly join 
JUSTICE SOUTER'S opinion. 

I write separately- to underscore what I understand to 
be the limited reach of today's decision. Each of the 
majority and concurring opinions concludes that the 
President acts within his unreviewable discretion in 
accepting or rejecting a recommended base-closing list, 
and that an aggrieved party may not enjoin closure of a 
duly selected base as a result of alleged error in the 
decision-making process. This conclusion, however, does 
not foreclose judicial review of a claim, for example, that 
the President added a base to the Commission's list in 
contravention of his statutory authority. Nor does either 
opinion suggest that judicial review would be unavail- 
able for a timely claim seeking direct relief from a -. 

procedural violation, such as a suit claiming that a 
scheduled meezing of the Commission should be public, 
see §2903(d), note following 10 U. S. C. 8 2687 (1988 ed., 



SUPREME COURT OF THE UNITED STATES 

JOHN H. DALTON, SECRETARY OF THE NAVY, ET 
AL., PETITIONERS v. ARLEN SPECTER ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT 
OF APPEALS FOR THE THIRD CIRCUIT 

[May 23, 19941 

JUSTICE SOUTER, with whom JUSTICE B L A C K M ~ ,  
JUSTICE STEVENS, and JUSTICE GINSBURG join, concur- 
ring in part and concurring in the judgment. 

I join Part I1 of the Court's opinion because I think i t  
is clear that the President acted wholly within the 
discretion afforded him by the Defense Base Closure and 
Realignment Act of 1990 (Act), and because respondents 
pleaded no constitutional claim against the President, 
indeed, no claim against the President a t  all. As the 
Court explains, the Act grants the President unfettered 
discretion to accept the Commission's base-closing report 
or to reject it, for a good reason, a bad reason, or no 
reason. See ante, a t  14. 

I t  is not necessary to reach the question the Court 
answers in Part I, whether the Commission's report is 
final agency action, because the text, structure, and 
purpose of the Act compel the conclusion that  judicial 
review of the Commission's or the Secretary's compliance 
with i t  is precluded. There is, to be sure, a "strong 
presumption that Congress did not mean to prohibit all 
judicial review." Bowen v. Michigan Academy of Family 
Physicians, 476 U. S. 667, 672 (1986) (internal quotation 
marks and citation omitted). But although no one 
feature of the Act, taken alone, is enough to overcome 



DALTON v. SPECTER 3 

dent must, no later than July 15, either approve or 
disapprove t h e  Commission's recommendations.  
§2903(e)( 1). If t h e  President  disapproves t h e  
Commission's report, the Commission must send the 
President a revised list of recommended base closings, 
no later than August 15. $2903(e)(3). In that event, 
the President will have until September 1 to approve the 
Commission's revised report; if the President fails to 
approve the report by that date, then no bases will be 
closed that year. $2903(e)(5). If, however, the President 
approves a Commission report within either of the times 
allowed, the report becomes effective unless Congress 
disapproves the President's decision by joint resolution 
(passed according to provisions for expedited and circum- 
sc r ibed  i n t e r n a l  p rocedures )  w i t h i n  45 days .  
§§2904(b)(l)(A), 2908.2 

The Act requires that a decision about a base-closing 
package, once made, be implemented promptly. Once 
Congress has declined to disapprove the President's base 
closing decision, the Secretary of Defense "shall . . . 
close all military installations recommended for closure," 
§2904(a). The Secretary is given just two years after the 
President's transmittal to Congress to begin the compli- 
cated process of closing the listed bases and must 
complete each base-closing round within six years of the 
President's transmittal, see 532904, 2905. 

I t  is unlikely that Congress would have insisted on 
such a timetable for decision and implementation if the 
base-closing package would be subject to litigation 
during the periods allowed, in which case steps toward 
closing would either have to be delayed in deference to 
the litigation, or the litigation might be rendered moot 

'To enable Congress to perform this prompt review, the Act 
requires the Secretary, the Comptroller General, and the Commis- 
sion to  provide Congress with information prior to the completion of 
Executive Branch review, see @2903(a)(l), (b)(2), (c)(l), and (d)(3). 
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that led C!ongress by this enactment to bind its hands 
from untyng a package, once assembled, go far to per- 
suade me that Congress did not mean the courts to have 
any such power through judicial review. 

When combined with these strict timetables for 
decision, the temporary nature of the Commission, the 
requirement for prompt implementation, and the all-or- 
nothing base-closing requirement a t  the core of the Act, 
two secondary features of the legislation tend to rein- 
force my conclusion that judicial review was not in- 
tended. First, the Act provides nonjudicial opportunities 
to assess any procedural (or other) irregularities. The 
Commission and the Comptroller General review the 
Secretary's  recommendat ions ,  s e e  §$2903(d)(5),  
2903(d)(3), and each can determine whether the Secre- 
tary has provided adequate information for reviewing the 
soundness of his recommendati~ns.~ The President 
may, of course, also take procedural irregularities into 
account in deciding whether to seek new recommenda- 
tions from the Commission, or in deciding not to approve 
the Commission's recommendations altogether. And, 
ultimately, Congress may decide during its 45-day 
review period whether procedural failings call the 
presidentially approved recommendations so far into 
question as to justify their substantive rejection.' 

Second, the Act does make express provision for 
judicial review, but only of objections under the National 
Environmental Policy Act of 1969 (NEPA), 83 Stat. 852, 

3Petitioners represent, indeed, that as to the round in question, 
the Comptroller General reported to Congress on procedural irregu- 
larities (as well as substantive differences of opinion) and requested 
additional information from the Secretary (which was provided). See 
Reply Brief for Petitioners 16, n. 12. 
' In approving the base closings for 1991, Congress was apparently 

well aware of claims of procedural shortcomings, but nonetheless 
chose not to disapprove the list. See Department of Defense Appro- 
priations Act, 1992, Pub. L. 102-172, $8131, 105 Stat. 1208. 
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overcome the strong presumption in favor of judicial 
review, this structure (combined with the Act's provision 
for Executive and congressional review, and its require- 
ment of time-constrained judicial review of implementa- 
tion under NEPA) can be understood no other way than 
as precluding judicial review of a base-closing decision 
under the scheme that Congress, out of its doleful 
experience, chose to enact. I conclude accordingly that  
the Act forecloses such judicial review. 

I thus join in Par t  I1 of the opinion of the Court, and 
in its judgment. 







Business Executives For National Security 

Business Group Hails U.S. Supreme Court 
Decision on Base Closure Process 

B usiness Executives for National Secunty (BENS) applauded ~ o d ~ y ' s  U.S. Supreme Coun 
decision on Dalton v. Specter. The unanimous ruling closes the book on a two and J h d f  
year legal challenge to the base closure process brought by Pennsylvania Senator Arlen Specter. 

"With this decision, the Suprttme Court has upheld one of the most cffccbve mechan~sms to cut 
government waste," scared BENS Pollcy Associate Keith Cunningham. 

Senator Specter originally sued the U.S. Navy and the 
independent Base Closure and Realignment Conmsslon (BRAC) 
In order to keep the Phiiadelph~a Naval Shipyard open. In oral 
arguments before the Supreme Coun last March, Specter con- 
tended that communities should be able to use the couns to block 
the closure of nearby bases. In Febluary, BENS filed an amicus 
brief defending the base closure process. 

"Judicial review actually hurts Philadelphia and other 
base clos~ire communities," s a d  Cunningham, cltlng a recent "I n adopung  the [Defense Base Closure and 

Real~gnmenc] Act. congress was ~ncimately BENS study whch  found that communities require finality to 
raml,er wc,, repeated, un5uccesslul, ef(ons 

recover f ro~n  base closure. "Eesides delaying the ~nevitable. close rn~lttar). bases In a raoonal and t~rnely 

communities are unable to attract businesses, apply for leases. and That of frustration is 
In the Act's tern and ~ntriwte scrtlrture. wh~ch 

conduct a number of ocher necessary redevelopment acrivities plalnlr expresses conyressiona~ Intent chat ac- 
when a base is entangled rn a legal dispute. Real conversion tion on 3, base-closing package be quick and 

cannot begin until the litigation stops," said Cunningham. final, or no amion be taken a t  all." 
from the opinion of JUSTICE SOUTER 

Specter's challenge also threatened the Pentagon's efforts to downsize afrer the Cold War. ' 'A 
win for Specter would have memc the effective end of base closing. With a shinking defense budget. 
the Pentagon can't afford be saddled wlth costly surplus bases," noted Cunningham. 

For more in fortnation or a copy of BENS' Amicus Bn'ef, 
contact Keith Cunningham at (202) 296-2125 

Business Executives For 
National Security 
1615 L Sueet. N W  
Suitc 330 
Wnshlngton, DC 20036 
202-296-2 125 Fax 202-296-2490 

BENS I S  a notional, n0r1-pam'rarl as.~ocmric~n 0fbusir1e.r~ 
leaders working to mprove nariorlal sectrriiy by prcmor- 
ing brrter ncar~nge~nenf of defcrut dol1ur.r. advocati~lp 
rnrasttres to make the economv stronger and more 
compen'tivc, and/inding prncrtcal ways to prcvcnt rhe 
use of wcraporls of mass desrrtccriorr. 







PATIENT BILLING AND INSURANCE INFORMATION 

While you are in the hospital, the use of your CPM machine is considered 
necessary and will be billed as part of your total hospital charges. 

When you require a CPM machine at home, the cost is $60.00 a day plus a 
one-time patient kit charge of $85.00. Please keep your patient kit afler you finish 
using your CPM machine just in case you need it in the future. 

Your insurance company will be billed directly by Sutter Corporation. 
After your insurance company has paid their portion of the cost, you will receive 
an invoice for the unpaid balance that you are to pay. The majority of carriers will 
pay 80% of y o u  claim. Currently the following insurance carriers do not cover 
any of the costs of this therapy at home: Medicare, Medicaid and most HMOs. 

Special exception for Medicare patients having total knee replacements: 
Medicare currently pays 80% of charges for the first 21 days from the surgery 
date, whether you are in the hospital or at home. In most cases a patient requiring 
a total knee replacement is home well before the 21 days is up, so you should be 
covered during your home CPM therapy. 

If you have any additional questions about billing or insurance coverage 
please contact Peter OfDonnell at 1 -800-RENT-CPM ( 1-800-73 6-8276). 

Thank you. 

9425 CHESAPEAKE DRIVE \ SAN DIEGO, C:A 92123 \ (619) 569-8148 \ (800) 854-2216 \ FAX: (619) 279-8249 









D E F E N S E  & F O R E I G N  P O L I C Y  

House and Supreme Court 
Take Hands-Off Stance 

T he process used to close domestic 
military bases has won important 

backing from the Supreme Court and 
the House of Representatives. 

On May 23, the court unanimously 
cleared the way for the Clinton admin- 
istration to continue shutting down 
unwanted bases without second-guess- 
ing by the courts. 

The next day, the House rejected, 
68-362, an amendment to the annual 
defense authorization bill (HR 4301) 
that would have delayed until 1997 
the round of base closings scheduled 
for 1995. (Vote 194, p. 1418; defense 
authorization, p. 1400) 

Both actions bolstered the intri- 
cate procedures that Congress devised 
to handle the inevitable but politically 
treacherous work of slimming a Cold 
War-sized military infrastructure. 

The 1990 base closing law (PL 101- 
.510) created a mechanism for the De- 
fense secretary and an independent 
commission to submit a list of domes- 
tic bases for closure to the president 
and Congress for all-or-nothing deci- 
sions. 

Sen. Arlen Specter, R-Pa., had led 
a legal challenge against closing the 
Philadelphia Naval Shipyard, as was 
recommended by the base closing 
commission and agreed to by then- 
President George Bush in 1991. Spec- 
ter contended the decision was im- 
proper because the Navy suppressed 
information supportive of the Phila- 
delphia shipyard. 

But the Supreme Court ruled in 
Dalton u. Specter that Bush acted 
within his powers when he agreed to 
accept the closure recommendations, 
and it said his decision cannot be re- 
viewed by the courts. 

Had Specter's argument prevailed, 
it could have invited many other legal 
challenges from communities fighting 
to keep their bases open. 

The court decision is a victory for 
the Clinton administration, which had 
argued that Congress did not intend to 
allow courts to review decisions made 
under the law. (Weekly Report, p. 
555) 

Chief Justice William H. Rehn- 
quist wrote the main opinion, which 

Holly Idelson and Pat Towell 

"How the president chooses to 
exercise the discretion Congress 
has granted him is not a matter 

for our review." 

-Chief Justic:~: William H. Rehnquist 

reversed an appeals court ruling that 
the case should proceed. Rehnquist 
said Specter and othcr plaintiffs could 
not challenge the commission's recom- 
mendation under the Administrative 
I'rocedures Act hecause the presi- 
dent, not the commission, makes the 
actual determination to close the 
bases. 

And Rehnquisi said Congress gave 
the president ample discretion to ac- 
cept or reject the (:ommission's recom- 
mendations. "flow the President 
chooses to exercisc~ the discretion Con- 
gress has granted him is not a matter 
for our review," he wrote. 

Specter, voicing ti complaint often 
heard from liberal intcrest groups, ar- 
gued that  the court is taking an un- 
duly cramped vic.1~ of its jurisdiction. 
He had tried to ~ ) i ~ i n l  the issue as one 
of judicial responsil~ilit~. 

Rehnquist rr:icc.tcd that conten- 
tion. "The judicic~l po\ver of the 
United States conl'crrcd by Article I11 
of the Constitution is upheld just as 
surely by withholding judicial relief 
where Congress 1111s pcrn~issibly fore- 
closed it, as it is 1)y prnnting such re- 
lief where authorizt.d by the Constitu- 
tion or by statutt.." 

In a concurrin:: opinion joined by 
Harry A. Blacknl\~ll, Ruth Bader 
Ginsburg and Jo1111 1':i~I Stevens, Jus- 
tice David H. Sourt\r said that Con- 

gress did not want to provide judicial 
review for provisions of the base clos- 
ing law. 

"The very reasons that  led Con- 
gress by this enactment to bind its 
hands from untying a package, once 
assembled, go far to persuade me that 
Congress did not mean the courts to 
have any such power through judicial 
review," Souter wrote. 

Blackmun also wrote his own con- 
currence. He said that some types of 
legal challenges to the law should be in 
order, such as if a president went be- 
yond the power given him by the law 
and added a base to the closure list. 

Congress' Reluctance 
Specter vowed to seek legislation 

to give'courts authority to redress pro- 
cedural shortcomings in the adminis- 
tration of the base-closing law. But 
Congress' reluctance to untie the base 
closure package was demonstrated in 
the House vote on the amendment to 
delay the next round of closings until 
1997. 

Under current law, the 1995 round 
would be the last one conducted under 
the procedures established in 1990. 
Pentagon officials have predicted that 
the bases to be closed in 1995 would 
eliminate as many jobs as the three @ 
previous base-closing rounds com- 
bined. But the administration has also 
broached the idea of adding a round of 
closures in 1997, which would delay 
some of the pain until after the 1996 
elections. 

Armed Services Committee mem- 
ber James V. Hansen, R-Utah, the 
amendment's sponsor, argued that the 
closure process is whipsawing the 
armed services' budgets: I t  has cost 
much more and taken longer than 
anticipated to close bases, particularly 
to clean up hazardous wastes. The 
anticipated savings from closures have 
been slow to materialize. 

Hansen said his amendment would 
provide "a two-year pause so the de- 
fense budget can catch up with the 
enormous, up-front cost of base clo- 
sures and realignments and communi- 
ties can catch up with the needed eco- 
nomic adjustment." 

But even some of the most ardent 
GOP critics of Clinton's defense cut- 
backs argued that  additional bases 
have to be closed. 

".4lthough I do not like where we 
are, we are here," said Curt Weldon, 
R-Pa. "We are cutting defense dra- 
matically. T o  do that  we have to con- 
tinue to downsize . . . our installa- 
tions." 

1404 - XIAY 28, 1993 CQ 



I RESPONSE TO QUERY 
I 

M a y  23, 1994 

Q: What is the Department of Defense reaction to today's Supreme Court ruling 
that Federal Courts cannot second-guess the government's decisions on which 
military installations will be closed. (Philadelphia NavaI Shipyard case) 

A: This is an important ruling and the Depament is pleased the Supreme Court 
supported the Administration's position. The Deparunent assumed the 
Administration would eventually prevail on this legal issue and has been 
aggressively implementing the President's Five-Part Plan for economic reinvestment 
and job creation at the Philadelphia Naval Shrpyard and at all other military 
installations affected by base closures. We wili continue to do everything we can to 
help communities recover economic~ll y from these necessary actions. 
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Interest of the Amicus Curiae 

New York has a strong economic and military interest in 
ensuring that military bases in the State and the Plattsburgh 
Air Force Base ("PAFB") in particular, remain open. The 
closure of the base will have a significant impact on the State's 
economy in the North Country region and will mean the loss 
of more than three thousand jobs. In addition, New York relies 
on the PAFB for state military operations and the closing of 
the base will adversely affect the State's military readiness. 

On December 6,1993, the State of New York, the Governor 
of New York, legislative officials, unions-and persons em- 
ployed at the PAFB ("the State of New York"), commenced 
an action in federal court against the Defense Base Closure 
and Realignment Commission ("the Commission") and its 
members, the Secretary of Defense ("the Secretary") and the 
Secretary of the Air Force, challenging the process used and 
determination made by the Commission in 1993 and accepted 
by the President, to close PAFB. The State of New York, et al. 
v. The Defense Base CIosure and Realignment Commission, et. 
a!., Complaint ("Cplt."), 93-CV-1525 (N.D.N.Y.) (TM). As 
set forth in its federal complaint,' New York alleges: that the 
decision to close PAFB was made in violation of neutral, 
objective legal standards contained in the Defense Base Clo- 
sure and Realignment Act of 1990 ("the 1990 Act"), that the 
role of the Secretary under the 1990 Act in issuing and then 
applying certain criteria to a force-structure plan was usurped 
by the unauthorized acts of the Commission, and that the 
President exceeded his authorized powers in approving the 

' " a "  refers to the pages from New York's federal complaint 
which is an appendix to this brief. 



Commission's recommendation to close the base.2 

Both in its own case and before this Court, New York has 
a strong public policy interest in seeking to ensure that the 
President and the Congress make informed decisions about 
national security pursuant to a fair and orderly process that 

Petitioners' arguments opposing any form of judicial re- 
view are completely at odds with Congress's intent to pro- 
vide a "fair process" for closing military bases. If judicial 
review is precluded, the Commission will have been al- 
lowed to close the Philadelphia Naval Shipyard without 
observing any of the constraints Congress imposed on its 
decisionmaking. The federal government's harsh and ex- 
treme position in the Specter case thwarts the will of 
Congress. 

zSpecifically, on March 15, 1993, the Secretary sent to Congress 
and the Commission his 1993 report for base closures and realignments 
which contained no recommendation for PAFB to be closed or realigned 
but recommended that PAFB become the east coast home base of one of 
the newly-conceived composite units called'Air Mobility Wings. DoD 
Base Closure and Realignment Report to the Commission ("I993 DoD - 
Report") (March 1993), Vol. V, p. 37. Nevertheless, the Commission 
decided to consider PAFB for closure or realignment and ultimately 
recommended to the desident that it be closed without following the 
standards and limitations contained in the 1990 Act. 20a-23a. The 
President accepted the Commission's recommendation to close PAFB 
when he approved all of the Commission's recommendations. 24a 

Statement of the Case 

The 1990 Act, as amended, 10 U.S.C. 2687 note (Supp. 
N 1992),3 is the latest in a series of statutes4 enacted by 
Congress during the past fifteen years to regulate the proc- 
ess by which domestic military bases are closed or re- 
aligned.5 ' h e  1990 Act was passed by Congress to provide 
"a fair process" for the timely closing and realignment of 
military installations inside the United States. 5 2901(b). In 
order to ensure that the process is fair and orderly, the 1990 
Act requires that specific standards and timetables be ad- 
hered to at each of five stages. . 

The first step in the closure process principally takes 
place within the Department of Defense. The 1990 Act 
specifies that, as part of the Department of Defense's budget 
for fiscal years 1992, 1994 and 1996, the Secretary formu- 
late a force-structure plan for the Armed Forces based on an 
assessment by the Secretary of probable threats to the na- 
tional security for a six-year period and transmit that plan to 
Congress and to the Commission. 5 2903(a). 

'The 1990 Act was enacted as Pub. L. No. 101-510, Tit. XXM, 104 
Stat. 1808. It is codified at 10 U.S.C. 2687 note as sections 2901-2926. 
The 1990 Act has been amended twice by the Department of Defense 
Authorization Bills for Fiscal Year 1992193 and 1993, Pub. L. 102-190 
and Pub. L. 102-484. See Brief For the Petitioners ("Pet. Br.") at p. 2, 
n.1. 

history of the prior statutes is discussed in the Third Circuit's 
earlier decision in this case, Specter v. Garrett, 971 F.2d 936, 939-40 
(3rd Cir. 1992). 

5Realignment is defined in the 1990 Act as "any action which both 
reduces and relocates functions and civilian personnel positions ...." 
5 2910(5). 



In addition, the Secretary was required to publish in the 
Federal Register and transmit to the congressional defense 
committees the proposed6 and final criteria to be used in 
making recommendations for closing or realigning military 
installations. 9 2903(b). This process was to be completed 
by February 15, 1991, and the final criteria were to be the 
criteria used in making recommendations unless they were 
disapproved by a joint resolution of Congress enacted on or 
before March 15, 1991. 9 2903(b)(2)(A), (B).7 

The Secretary was then authorized,8 "[oln the basis of the 
force-structure plan and the final criteria," to publish in the 
Federal Register and transmit to the Commission and to the 
congressional defense committees a list of the military in- 
stallations that the Secretary recommends to be closed or 
realigned together with a summary of the selection process 
that resulted in the recommendation for each installation 
and a justification for each recommendation. 9 2903(c)(1) 
and (2). This process was to be completed for 1991 closures 
by April 15,1991, and for 1993 and 1995 closures by March 
15 of the respective year. Ej 2903(c)(l). The 1990 Act also 
requires that the Secretary make available to Congress, the 
Commissio~; and the Comptroller Genera!, "all infoma- 
tion" used to prepare the recommendations, and that per- 
sons responsible for providing information to the ~ecreiary 

6The Secretary was required to provide an opportunity for public 
comment on the proposed criteria for a period of at least thirty days and 
provide notice of that opportunity in the Federal Register publication. 
4 2903(b)(l). 

'On February 15, 1991, the Secretary published eight final criteria 
governing base closure and realignment. 56 Fed. Reg. 6374. The first 
four criteria give pdority consideration to military value. The other 
criteria consider return on investment and impacts. 

m e  statute provides that the Secretary "may" publish and trans- 
mit his recommendations for installations to be closed or realigned. 

I or the Commission certify the completeness and accuracy of 
the information. $ 2903(c)(4), (5). 

The second step in the closure process involves proceed- 
ings before the Commission. The Commission is an inde- 
pendent body whose eight members are appointed by the 
President with the advice and consent of the Senate. $ 2902. 
The 1990 Act requires the Commission, after receiving the 
Secretary's recommendations, to hold public hearings and 
to transmit to the President a report containing the Commis- 
sion's findings and conclusions for closing and realigning 
military installations. $ 2903(d)(l), (2).9 The Commission's 
report to the President must bt  transmitted no later than July 
1 of each year in which the Secretary transmits base closure 
and realignment recommendations to it and a copy of the 
report is simultaneously sent to the congressional defense 
committees. 9 2903(d)(2), (3). 

The Commission is empowered to change the Secretary's 
r ecommenda t ioq6#f  it determines that the Secretary 
"deviated substan la ly from the force-structure plan and 
final criteria. . . ." Ej 2903(d)(2)(B)[emphasis supplied]. 
Even if the Commission makes that determination, the Com- ' 
mission may not add an installation to be closed or realigned 
or increase the extent of realignment from the list recorn- 
mended by the Secretary unless it also (i) determines that 
the change is consistent with the force-structure plan and 
final criteria referred to above; (ii) publishes a notice of the 
proposed change in the Federal Register not less than thirty 
days before transmitting its recommendations to the Presi- 

TX"I'e Comptroller General is required to assist the Commission, to 
the extent requested, in its review and analysis and to transmit to 
Congress and the Commission a report containing a detailed analysis of 
the Secretary's recommendations. Q 2903(d)(5). 



dent; (iii) conducts public hearings on the proposed change; 
and (iv) "explain[s] and justif[ies] in its report submitted to 
the President . . . any recommendation that is different from 
the recommendation made by the Secretary. . . ." 
§ 2903(d)(2)(C), (Dl. 

The third step in the process consists of the President's 
review. The President must, by July 15, transmit to the 
Commission and to the Congress "a report containing the 
President's approval or disapproval of the Commission's 
recommendations." 2903(e)(1). If the President approves 
all of the Commission's recommendations, he must transmit 
a copy of such recommendations to the Congress together 
with a certification of his approval. § 2903(e)(2). 

The President may also disapprove any or all of the 
Commission's recommendations in which case he transmits 
to the Commission and the Congress by July 15 the reasons 
for his disapproval. The Commission then has until August 
15 to send to the President a revised list of recommendations 
and the President has until September 1 to approve'or disap- 
prove all of the revised recommendations of the Commis- 
sion and to transmit to the Congress a copy of the revised 
recommendations together with a certification of approval. 

2903(e)(4). If the President does not act by September 1, 
or does not approve the revised list of recommendations in 
their entirety, the closure and realignment process for that 
year is terminated. 2903(e)(5). 

The fourth step in the process consists of Congressional 
review. The Congress has forty-five days from the date the 
President transmits his report and approval certification to it 
or the date Congress adjourns for the session, whichever is 
earlier, to enact a joint resolution disapproving the recom- 

mendations of the Commission. 5 2904(b). See also 5 2908. 
If such a resolution is not enacted,zhe Commission's recom- 
mendations, as approved by the President, become final. 

In the fifth and final step of the process, the Secretary is 
required to initiate all closures and realignments no later 
than two years after the date the President transmits the 
report to Congress and to complete all such closures and 
realignments within six years of that date. 2904(a). See 
also $9 2905,2906, 2907. 

The legislative history of the 1990 Act demonstrates that 
Congress sought to craft an. Iqedited closure and realign- 
ment process while at the same time ensuring that the 
process proceeds in an orderly and fair manner with signifi- 
cant public input. The legislative history also supports a 
meaningful role for the courts in reviewing the Secretary's 
and the Commission's compliance with the procedural and 
substantive standards in the 1990 Act. 

The Conference Report, from which the final bill 
emerged, explains that the 1990 Act provides a new p k e s s  
to "permit base closures to go forward in a prompt and 
rational manner." H. Conf. Rep. No. 101-923 at p. 705, 
reprinted in 1990 U.S. Code Congressional and Administra- 
tive News ("U.S.C.C.A.N.") 3257. At the same time, the 
Report notes that the Act provides for "public and Congres- 
sional review" of the criteria used by the Secretary in 
selecting bases for closure or realignment and for the Com- 
mission to "publicly evaluate" the Secretary's closure and 
realignment proposals and report its findings to the Prcsi- 
dent. 1990 U.S.C.C.A.N. 3256. In addition, the Report 
makes clear that "both the President and the Congress 
would have opportunities to accept or reject the Commis- 
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review that may delay the closure process and specifically 
restricted review only of claims brought under NEPA. The 
Court of Appeals below properly balanced Congress's de- 
sire for expedition with respondents' entitlement to court 
review of alleged violations of specific constraints on the 
Secretary's and the Commission's decisionmaking in the 
1990 Act. 

Finally, judicial review of the President's actions in ap- 
proving the Commission's recommendations is authorized 
under the common law. As the Third Circuit recognized, the 
courts have historically been available to review unconstitu- 
tional and ultra vires actions of the President. The President 
approved the Commission's recommendation to close the 
Shipyard and therefore allegedly acted in violation of the 
constitutional separation of powers and contrary to the 1990 
Act. This Court's decision in Franklin, which held that there 
is plenary review of the President's allegedly unconstitu- 
tional actions under the census provision, is entirely suppor- 
tive of respondents' position. 

ARGUMENT 

The APA, the 1990 Act and the common law authorize 
the federal courts to review the process the Secretary 
and the Commission followed, as well as their compli- 
ance with specific objective standards, in recommending 
to the President military installations in the United 
States for closure o r  realignment. 

Respondents sefk judicial review to overturn the decision 
to close the Shipyard because it was purportedly not based 
upon the type of "fair" process contemplated by Congress 
in the 1990 Act. As will be shown by New York, judicial 

review of the Commission's recommendations to close the 
Shipyard is available under the APA and the common law. 
Nothing in the 1990 Act or its legislative history clearly 
demonstrates that Congress intended to foreclose judicial 
review of unauthorized recommendations for closure of 
military installations made by the Commission, or the un- 
authorized approval of those recommendations by the 
President.lo 

1. APA Review Is Authorized Under 5 U.S.C. 59 701 el. seq. 

Respondents (and New ~ o r i ~  assert a claim for relief 
under Section 706(2) of the APA which authorizes the 
courts to hold unlawful and set aside agency action that is 
found to be, inter alia, arbitrary and capricious, in excess of 
statutory authority or in violation of lawful procedure. See 
Joint Appendix ("JA") 58; see also 41a-42a. In order to 
obtain judicial review under the APA, respondents must 
allege, as they have done, that they have been adversely 
affected ieve 
meaning s o  ~ c t .  5 U.S.C. $0 
13-16). The APA authorizes judicial review of such agency 
action unless the statute at issue precludes review, the 
agency action is committed to the discretion of the agency 
by law (5 U.S.C. 5 701 [a]) or the agency is not an authority 
of the Government of the United States or is otherwise 
excluded from the definition of "agency" in 5 U.S.C. 
5 701(b). 

1OAlthough New York's complaint docs not challenge the actions 
of the Secretary, who performed his role properly in New York'8 case, 
New York's argument is not restricted to actions of the Commission and 
is fully supportive of respondents' position that the Secretary's conduct 
can be reviewed. 



Petitioners argue that APA review of the validity of the 
Secretary's and the Commission's actions under the 1990 
Act is precluded for two independent reasons: first, the 
"final agency action" about which respondents complain is 
the President's decision to close the Shipyard and, under 
this Court's decision in Franklin, the President does not 
come within the APA's definition of "agency" and his 
actions are, therefore, not subject to APA review (Pet. Br. at 
17-18);" and second, judicial review is antithetical to the 
structure, history and purpose of the 1990 Act (Pet. Br. at 
35-48). Petitioners' arguments should be rejected. 

With respect to the APA, the actions of the Commission 
constitute "final agency action" within the meaning of 5 
U.S.C. 9 704 and this Court's decision in Franklin is not 
controlling. In Franklin, the State of Massachusetts and 
others sought to overturn the State's reapportionment based 
on the census count which included military persons over- 
seas and counted them in their "home of record." The 
Secretary of Commerce had formulated this policy and the 
President had accepted it when he ultimately transmitted the 
final census count and reapportionment figures to the Con- 
gress under the automatic reapportionment statutes. A three- 
judge federal court held that the Secretary of Commerce's 
decision to count military employees overseas and to use 
"home of record" as the basis for the allocation was arbi- 
trary and capricious under 8 706(2) of the APA. See 112 
S.Ct. at 2773, 120 L.Ed.2d at 647. 

"Both the Third Circuit below and the First Circuit in Cohcn v. 
Rice, 992 F.2d 376 (1st Cir. 1993), held that Franklin is controlling with 
respect to claims brought under the APA. For the reasons discussed 
below, New York respectfully disagrees. 

This Court reversed the lower court's decision and held 
that the APA did not apply. Writing for the majority, Justice 
O'Connor concluded that the final agency action was the 
President's 'action in transmitting to Congress a statement, 
based on the Commerce Secretary's report, showing the 
whole number of persons in each State and the number of 
Representatives each State would be entitled under an equal 
apportionment. 112 S.Ct. at 2775, 120 L.Ed.2d at 650. 

In reaching this conclusion, Justice O'Connor reasoned 
that the President has an independent role under the automa- 
tic reapportionment statute-he is authorized to modify or 
reject the policy decisions madk0by the Secretary of Com- 
merce, make new calculations and direct the Secretary of 
Commerce to reform the census even after the data is sub- 
mitted to him. 112 S.Ct. at 2774, 120 L.Ed.2d at 649. 
Indeed, this Court pointed out that the Secretary of Com- 
merce's report to the President is not promulgated to the 
public and no official administrative record of it is gener- 
ated. 112 S.Ct. at 2773, 120 L.Ed.2d at 647. Moreover, 
" [Tlhe Secretary's report to the President carries no direct 
consequences for the reapportionment" and is "more like a 
tentative recommendation than a final and binding deter- 
mination. . . ." 112 S.Ct. at 2774, 120 L.Ed.2d at 649. 

Justice O'Connor then considered whether the APA ap- 
plies to the President's actions under the census statutes and 
concluded that it does not. This Court reasoned that, even 
though the President is not specifically included or excluded 
from the APA's definition of agency, "[olut of respect for 
the separation of powers and the unique constitutional posi- 
tion of the President, we find that the textual silence is not 
enough to subject the President to the provisions of the 
APA." 1 12 S.Ct. at 2775, 120 L.Ed.2d at 650. 



The President's and the Commission's roles in base clo- 
sure are substantially different from the President's and the 
Commerce Secretary's roles under reapportionment. Under 
the 1990 Act, the President is empowered to approve or 
disapprove the Commission's recommendations in their en- 
tirety and, if he approves the recommendations, "transmit to 
the . . . Congress a report containing the President's ap- 
proval . . . of the Commission's recommendations." 
$ 2903(e)(l)[cmphasis supplied] Unlike the statement he 
sends to Congress containing the census count and reappor- 
tionment distribution, the President does not send to Con- 
gress a report containing his closure and realignment deter- 
minations, but he is obliged to accept or reject the 
Commission's recommendations in their entirety and if he 
approves of all the recommendations, he must transmit a 
copy of the Commission's recommendations to the Con- 
gress. § 2903(e)(2). 

Moreover, during the brief period of time that he has to 
review the Commission's report.12 the President has a lim- 
ited opportunity, if any, to consider whether the Commis- 
sion and the Secretary followed proper procedures in arriv- 
ing at their respective recommendations. Even if the 
President is dissatisfied with the Commission's actions, the 
President may only reject its report and transmit to the 
Commission the reason(s) for his disapproval. § 2903(e)(3). 
After the Commission sends him its revised report and 
recommendations, the President again must approve or dis- 
approve the recommendations in their entire& and, if he 

' m e  President must receive the Commission's report by July 1 
and approve or disapprove it by July 15. 8 2903(d)(2)(A), (e)(l). With 
respect to the ~ommksion's 1993 report recommending the closure of 
PAFB, the President received the report on July 1 and gave his approval 
to all of the recommendations on July 2. 24a 

I 

approves of them, transmit the Commission's revised recom- 
mendations to Congress with his certification of approval. 

I 5 2903(e)(4). Since the 1990 Act requires an all or nothing 
decision, the President may decide to approve the Commis- 

I sion's recommendations even though he is dissatisfied with 
particular aspects of the Commission's report. 

esident's actions under the 1990 Act are not 
ministerial e report he transmits to Congress contains the 

sion's recommendations with his stamp of ap- 0 
proval. If Congress does not enact a joint veto resolution, 
the Commission's recommendations become the "final 
agency action." It is the ~omm~ssion 's  recommendations, 
once approved by the President, that have direct and imme- 
diate consequences for affected persons, communities and 
entities like the respondents in Specter and the State of New 
York.13 

The fact that the Commission is required to conduct its 
proceedings in the public arena and issue a report to the 
President which is available for public scrutiny, supports 
respondents' position that the Commission's decisionmak- 
ing process has all of the attributes of public accountability 
to which the APA was intended to apply. New York's com- 
plaint shows the important role that public scrutiny would 
play in judicial review under the 1990 Act -- the record of 
the Commission's public hearings, meetings and votes dem- 
onstrate, inter alio, that the Commission simply ignored the 

''Since the Commission's recommendations constitute "final 
agency action" within the meaning of the APA, respondents may also 
challenge the intermediate actions of the Secretary and the Secretary o f  
the Navy pursuant to 5 U.S.C. $ 704, which provides that an "inter- 
mediate agency action or ruling not directly reviewable is subject to 
review on the review o f  the final agency action." 



standard in the 1990 Act that it must find that the Secretary 
"substantia!ly deviated" from the force-structure plan a n d  
the final criteria when it recommended that PAFB be closed. 
See 20a-23a. 

Accordingly, judicial review of the Commission's and the 
Secretary's actions lie under the APA unless Congress pre- - 
eluded such review in the 1990 Act itself. However, don- 
gress did not do so. I 

* 

2. The 1990 Act Does Not Preclude Judicial Review 

Petitioners' alternative argument under the APA is that 
Congress intended in the 1990 Act to preclude judicial 
review of the entire base closure process and the decisions 
made therein. Pet. Br. at 35 et. seq.14 Since no provision in 
the 1990 Act states that judicial review of all claims is 
precluded, petitioners point to the history of the base closure 
process, the structure and the purpose of the 1990 Act to 
support their contention. Ibid. However, as this Court has 
stated, "[J]udicial review of a final agency action by an 
aggrieved person will not be cut off unless there is per- 

'*The Third Circuit held that the 1990 Act impliedly precludes 
review of substantive challenges made to the base closure process but 
does not prtclude review of claims that the Secretary and the Commis- 
sion failed to comply with "specific, non-discretionary directives of 
the" Act. Specter, 995 F.2d at 409 and n.5; see also 971 F.2d at 946-53. 
The Solicitor General contends that the pfocedural/substantive distinc- 
tion drawn by the Third Circuit is not supported by the statute and is 
unworkable, Pet. Br. at 4748. (The First Circuit in Cohen v. Rice did 
not reach this issue. 992 F.2d at 382, n.5). 

New York doeunot agree that certain actions cannot be reviewed 
under the 1990 ~ c t '  if the review can proceed expeditiously and is 
limited to whether there was compliance with the objective standards in 
the statute. 

suasive reason to believe that such was the purpose of 
Congress." Bowen v. Michigan Academy of Family Physi- 
cians, 476 U.S. 667, 670 (1986).15 

The history, structure and purpose of the 1990 Act show 
only that Congress sought to expedite the closure prdcess 
and to limit the opportunities for individual legislators and ,,, \'..' 

% ;J 
constituencies to delay closure but they do not demonstrate I '  

that Congress intended to preclude all judicial review if the 
process went awry. See  1990 U.S.C.C.A.N. 3256-59.16 Peti- 
tioners argue that judicial review would disrupt and under- 
mine the "direct, and carefully . balanced, participation of 

- 

'=If petitioners are correct, the ultra vires actions of the Commis- 
sion in New Yorkss case and of the Secretary of the Navy and the 
Commission in the Specter case would go unchecked. Under peti- 
tioners' argument, even if the President was presented with a recom- 
mendation to close the PAFB which was issued without any considera- 
tion of the force-structure plan and which completely ignored the 
findings and conclusions of the Secretary, the fact that the President 
approved the Commission's entire package of recommendations and 
that Congress could have disapproved the recommendations inhlates 
any particular recommenda!ior! from judicis! review, including a review 
as to whether there was compliance with the procedures set forth in the 
1990 Act. That position cannot be squared with the language and 
structure of the 1990 Act. discussed below. 

"The Solicitor General mistakenly argues that the court of appeal8 
erred in applying a presumption of reviewability to challenges arising 
under the 1990 Act since the presumption is misplaced when sensitive 
questions of national security and military policy are at issue. Pet. Br. at 
36-37. It is the traditional role of the courts to determine whether 
agency action conforms to clear and objective standards in a statute. 
The fact that the statute addresses questions of military policy d m  not 
affect the presumption of reviewability of such questions. The Solicitor 
General confuses this presumption with the reluctance of 
(Footnote continued on next page.) 



the President and Congress." Pet. Br. at 40. However, the 
two are not mutually exclusive. 

To the contrary, the purpose and structure of the 1990 Act 
are entirely supportive of judicial review to ensure that the 
decisional process is a fair one. Specifically, the fact that the 
1990 Act contains substantive standards to limit the Secre- 
tary's and the Commission's decisionmaking, requires ad- 
herence to strict timetables and provides for public scrutiny, 
demonstrates that judicial review is compatible with Con- 
gress's desire to improve the integrity of the process. As the 
Third Circuit explained in its earlier opinion in this case: 

we know from the legislative history that Congress 
was very sensitive to the impact that base closing and 
realignments have on the livelihood and security of 
millions of Americans and to the importance of pub- 
lic confidence in the integrity of the decisionmaking 
process. . . . In this context, accepting the brief de- 

I 
lay occasioned by judicial review seems to us en- 
tirely consistent with the statutory scheme. 

I Specter, supra, 971 F.2d at 948. 
(Footnote continued.) 
courts to second-guess national security decisions made by the Presi- 
dent and involving military judgment and expertise. More importantly, 
New York alleges in its case that the Commission, in deciding to close 
PAFB, ignored the military judgment and expertise of the established 
federal agency responsible for such decisionmaking. The federal gov- 
ernment should not bdallowed to use the guise of deference to military 
decisionmaking to shield the decision of a civilian board from judicial 
review where that decision is contrary to the recommendations of the 
country's military policymakers. 

l 
Petitioners argue further that judicial review is inconsist- 1 1 :  

I I .  

ent with Congress's goals of expedition and finality and 
point to the express exception in the 1990 Act from the 
requirements of NEPA. Pet. Br. at 41-45. While judicial 
review will mean that a certain amount of delay may have to 
be tolerated, the delay need not be very long and it does ndt 

ule. Challenges to the Commission's alleged failure to ob- 
have to interfere with the  secretary*^ implementation shed- 

serve the standards of the 1990 Act, such as are alleged in 
New York's complaint, can be decided in an expedited I ! I  

manner, with minimal (if any) discovery followed by cross- 
motions for summary judgment under Federal Rules of Civil 
Procedure 56.17 As the Specter Court observed: 

.i 1; 
Judicial review . . . holds no more potential for delay 

si 
in implementing the final decision than exists in 1 1  
most of the broad range of situations in which Con- 

, * \ ' '  

gress has countenanced judicial review. Moreover, 
I 

the process for carrying out decisions to close and 
I 

realign bases is complicated and time-consum- l 

ing, . . .; bases are not closed or realigned overnight. 
"New York's complaint contains nine claims for relief arising 

under the 1990 Act. the APA and the U.S. Constitution. 24a-43a (Cplt I 

10 70-145). New York asserts, inter olio, that the Commission violated 
the 1990 Act by determining that PAFB should be closed where: (i) tho 
Secretary made no such recommendation concerning that base; (ii) the 
Commission failed to determine that the Secretary deviated substan- 
tially from the force-structurt plan and the final criteria; and (iii) the 
Commission failed to explain and justify its departure from the Sectb 
tary's recommendation. 24a-33a (Cplt. 11 70-106) In addition, the 
complaint asserts that neither the Constitution nor the 1990 Act author- 
izes the President to approve the Commission's recommendations 
where such recommendations exceed the scope and constitute an abuse 
of the Commission's authority. Ibid. 



Specter, supra, 971 F.2d at 948. Similarly, the fact that 
Congress allowed review under NEPA in some circum- 
stances but not others, and did not specify that judicial 
review is generally excluded, shows that petitioners' re- 
liance on the NEPA exclusion in the 1990 Act is misplaced. 
8 2905(c)(2). See also Sp'ecter, supra, 971 F.2d at 948 and 
n.10. 

~etitibners also cite to a passage in the legislative history 
suggesting that certain "final agency action[s]" would not 
be subject to judicial review under the APA and argue that 
the passage reinforces their contention that Congress in- 
tended to preclude review of final agency action. Pet. Br. at 
45-46, quoting H.R. Conf. Rep. No. 101-923 at 706. Peti- 
tioners omit that Congress limited its discussion to Chapter 
5 of the APA which makes an exception to rulemaking and 
adjudication for the conduct of military affairs. That excep- 
tion does not apply to judicial review based upon 5 U.S.C. 
5 706(2) which is the section of the APA involved in this 
case. As the Specter court notes, "[Tlhis passage is at best 
ambiguous." 971 F.2d at 949. 

Finally, petitioners argue that judicial intervention would 
give rise to serious remedial problems which are incompat- 
ible with the structure of the 1990 Act. Pet. Br. at 46-47. 
Petitioners point out that the Commission goes out of exist- 
ence after each base closing session is concluded and that 
the Secretary has a mandatory duty to implement the final 
decision of the President. Ibid. 

Petitioners' discussion of remedial problems i 
ture. Petitioners ignore that the courts have the inherent, 
authority to fashion a remedy least disruptive of the closure 
and realignment process. Petitioners' statement that the 
courts lack authority to enjoin the Secretary's performance' 
of his duty to implement the President's decision based 
actions that occurred before the President acted, confu 
the Court's remedial powers with the.merits of whe 
judicial review properly lies. As this Court recogni 
Franklin, appropriate relief lies against the agency official' 
responsible for enforcing acts of the President allege 
unconstitutional. Franklin, supra, 112 S.Ct at 27 
L.Ed.2d at 652. The same princ.ipk of law must ap 
event this Court determines that judicial review of 
retary's and the Commission's actions are au'thori 

I r  

3. Judicial Review of the Challenged Actions Is Authorized 
By the Common Law 1 . )  . 9 .  

: ,- .'. : 
, . 

Petitioners' final argument is that judicial review of the, : 1 j i b  

challenged actions is unavailable despite Franklin's alterna- I 

tive holding thzt constitutional challenges to Presideritial 
I 

action are justiciable. Pet. Br. at 19-34.18 In petitioners' I 

view, the Third Circuit's holding would swallow the Frank-' , + 
lin rule and the limited exception to that rule for claims :i ' 

J:, ' 

properly raised under the Constitution. Pet. Br. at 20. . :? I 
.,: . . I I 

Petitioners make several points challenging the Third I ,  

, -. 
Circuit's reasoning and its conclusion that common law :&?:;: judicial review eaists, under the separation of powers doc- 

' 

1 . .  . 
f . '  4'' 1 '  

18Petitioncrss argument is premised on its prior argument thrt 'e  . , . , :: ib.& ;! 
final agency action subject to review is the Pnsidcnt's decision toi.:.t , ~ > ~ : ~ ~ , ~ - . t ,  . .  
approve the Commi~sion'rncommendations, For the reasons dirctls~od A s  ,. :'4;*.1' 1, L " 

above, New York does not agree with that argument. :, t 1 

h.: 



trine as well as under the 1990 Act itself, for the President's 
ultra vires action in approving the unauthorized recommen- 
dation of the Commission to close the Shipyard. See Spec- 
ter, supra, 995 F.2d at 409-41 1. First, petitioners point out 
that respondents have not alleged that the President violated 
the Constitution or the 1990 Act and that their only constitu- 
tional claim, a denial of due process, was dismissed at an 
earlier stage of the proceedings.19 Petitioners then argue that 
the Court of Appeals improperly reached out to the President's 
actions and that its analysis that the President violates the 
Constitution whenever he violates the 1990 Act, under separa- 
tion of powers, is flawed. Pet. Br. at 19-30. 

Respondents have sued the Secretary, the Secretary of the 
Navy, the Commission and its members and alleged that these 
petitioners violated their right to a fair process under the 1990 
Act and that the Secretaries are authorized to implement the 
final decision closing the Shipyard. JA 16-17,57-58. The fact 
that respondents have not sued the President or specifically 
alleged that he acted ultra vires does not restrict the court's 
authority to review Presidential action or provide appropriate 
relief, however. 

In Franklin, this Court stated that the President's actions 
can be reviewed in a suit against the Secretary of Commerce. 
Justice O'Comor's opinion held that declaratory relief against 

'Wew York's complaint, on the other hand. specifically alleges 
that the President exceeded his authorized'powers underthe 1990 Act 
and the constitutional separation of powers doctrine. 24a-33a, 40a. New 
York's complaint also alleges that the Commission and the President's 
actions deprived the plaintiffs of a property interest in the continued 
operation of PAFB wiJlout due process of  law. 39a. Accordingly, to the 
extent petitioners' argument rests on the pleadings alone, New York's 
complaint would still be entitled to judicial review under the common 
law. But see Pet. Br. at 33-34 and n.22. 

the Secretary of Commerce was sufficient to establish stand- 
.%,;. , ) j  

. b 
ing even though the final agency action under review was that i 

of the President. 1 12 S.Ct at 2777,120 L.Ed.2d at 652. Justice 
' ! ,  

;,it 

O'Connor noted that injunctive relief against the President was 7 . 
reserved for extraordinary situations, and she reasoned that 

,l j! 

"[wle may assume it is substantially likely that the hsident  
:rA I 

..*I . . . wouId abide by an authoritative interpretation of the * A!. 
72 ! 

census StatUte and constitutional provision by the District 
.;+Ii ,Y' 1 

8 .  =..I; 
Court, even though [he] would not be directly bound by such a $.gq! .I:., $t I h 

determination.") Ibid. (Emphasis added.) Respondents* suit 315 

naming the officials who are responsible for implementing the 
?..i* . I 1  

s '.I, 

final recommendation is therefore sufficient to review the 
President's actions. See JA 16-17. . 57-58. 

) I 

In addition, nothing in Franklin or this Court's opinion in c'  \ 
I I 

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) I' ) 

restricts the court's powers to review the President's actions in 
violation of a statute. See 112 S.Ct. at 2777, 120 L.Ed.2d at 
652 ("we may assume . . . that it is substantially likely that the 
President . . . would abide by an authoritative interpretation of 
the census statute and constitutional provision. . . .")(empha- 
sis added). See also Specter, supra, 995 F.2d at 409. 

Second, petitioners' argument that the Court of Appeals' 
reasoning would permit review of every claim of procedural 
enor (Pet. Br. at 24-30) is simply misplaced. As the Specter . 
court recognized, "plaintiffs allege that the process underlying 
the decision to close the Shipyard violated specific nondiscre- 

( .) 1 

tionary provisions of the" 1990 Act. 995 F.2d at 408-409. 
Such allegations go to the heart of the statute since they . , 
involve the integrity and fairness of the process. Judicial 
review of such claims is essential because, if respondents are 



correct, the recommendations presented to the President were 

I without any basis under the 1990 Act.20 

In any event, the President's approval of an unauthorized 
recommendation of the Commission implicates the constitu- 
tional separation of powers. As the Third Circuit properly 
concluded, the failure of the President to act within his stat- 
utorily delegated limits exceeds not only his statutory 
authority but his constitutional authority as well. Specter, 
supra, 995 E2d at 409. The Third Circuit's reasoning is the 
most sensible interpretation of this Court's decision in Young- 
stown, which discussed the President's statutory as well as 
constitutional authority, and is supported by the Franklin 
decision's reference to the President's compliance with the 
census statute as well. Petitioners' argument would deny the 
courts the authority to review Presidential action in violation 
of statutes (Pet. Br. at 30-34). That position is contrary to the 
courts* role under the separation of powers doctrine and must 
be rejected. 

Finally, petitioners' contention that, even if the Secretary 
and the Commission violated the statute, the President did not 
act ultra vires because he is not bound by the recommenda- 
tions sent to him (Pet. Br. at 24-30), is simply wrong. The 1990 
Act provides that the Commission's recommendations are 
transmitted to Congress with the President's certification of 
approval. 9 2903(e). While the hsident has a single opppor- 
tunity to disapprove the package sent to him, he must eventu- 

mSimilarly, New York has alleged that the Commission ignored its 
statutory authority when it recommended that PAFB be closed without 
any reference to the force-structure plan and despite any recommenda- 
tion concerning PA8B in the Secretary's report to it. New York also 
alleges that the Commission failed to make adequate findings and 
justifications for its recommendation. 24a-30a. These allegations also 
go to the integrity of the closure process. 

ally approve all of the recommendations and, if he does not, 
the closure process is terminated. Ibid. Under these circum- 
stances, the President's discretion is circumscribed and it is 
critical that the recommendations of the Commission sent to 
him comply with the mandatory criteria contained in the Act. 
When the Commission exceeds its authority under the Act and 
the President approves a recommendation which is without 
basis in the statute, the President also acts ultra vires and 
contrary to the 1.990 Act. As the Specter court recognized: 

Congress intended that domestic bases be closed only 
pursuant to an exercise of presidential discretion in- 
formed by recommenddions of the nation's military 
establishment and an independent commission based 
on a common and disclosed (1) appraisal of military 
need, (2) set of criteria for closing, and (3) data base. 
Congress did not simply delegate this kind of decision 
to the President and leave to his judgment what advice 
and data he would solicit. Rather, it established a 
specific procedure that would ensure balanced and 
informed advice to be considered by the President and 
Congress before the executive and legislative judg- 
ments were made. 

Specter, supra, 971 F.2d at 947 (emphasis in original). 



CONCLUSION 

For all of the above reasons and for the reasons set 
forth in respondents' brief, the order of the Court of 
Appeals should be affirmed. 
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APPENDIX -- Complaint in The State of New York, et 
aL, v. The Defense Base Closure and Realignment Com- 
mission, et al., 93-CV-1525 (N.D.N.Y.) (TJM) 

UNITED STATES DISTRICT . COURT 

THE STATE OF NEW YORK; MARIO M. CUOMO, as Governor 
of the State of New York; JQHN M. MCHUGH, as United 
States Congressman from the 24th Congressional District 
of New York State; RONALD B. STAFFORD, as a Member 
of the New York State Senate, Representing the 45th 
Senate District of New York State, GEORGE CHRISTIAN 
ORTLOFF, as a Member of the New York State Assembly, 
Representing the 110th Assembly District of New York 
State; CLYDE RABIDEAU, as Mayor of the City of Platts- 
burgh, New York; THE CITY OF PLAT~SBURGH, NEW 
YORK; ARTHUR LEFEVRE, as Supervisor of the Town of 
Plattsburgh, New York; THE TOWN OF PLATTSBURGH, 
NEW YORK; WILLIAM BINGEL, as County Administrator 
of the County of Clinton, New York; THE COW OF 
CLINTON, NEW YORK; JOHN J. Durn ,  as President of 
Local # 3735 of the American Federation of Government 
Employees; LOCAL # 3735 OF THE AMERICAN FEDERA- 
TION OF GOVERNMENT EMPLOYEES; JOHN J. DUFPY; 
BRIAN F. STONE, PHILLIP SPRAGUE, GIRARD F. CURTIS, 
JOHN BRYANT, JOHN WALLACE, and CLARENCE J. JEFF- 
ERIES, 

Plainti's, 
against 



mendation; and the President's approval of the closure of 
Plattsburgh Air Force Base was made after the submission 
to him of the Commission's recommendation for such clo- 
sure, which recommendation was not made in accordance 
with the requirements of the Act. This action is further 
brought to obtain an injunction enjoining Les Aspin, as 
United States Secretary of Defense ("the Secretary"), 
Sheila Widnall, as United States Secretary of the Air Force, 
and their agents and employees, from taking any action to 
close Plattsburgh Air Force Base, predicated upon the ap- 
proval of the President of the Commission's recommenda- 
tion to close the Base and to further enjoin them from taking 
any action to make McGuire Air Force Base the home base 
of the East Coast Air Mobility Wing. 

PARTIES 

3. Plaintiff, the State of New York ("New York"), is a 
sovereign State of the United States of America, which 
includes within its boundaries Plattsburgh Air Force Base, 
in Plattsburgh, New York, and the geographic area covered 
by the United States District Court for the Northern District 
of New York. 

4. Plaintiff, Mario M. Cuomo, is a citizen of the State of 
New York, and its duly elected and serving Governor, with 
his principal office located in the City and County of Al- 
bany and State of New York, which is within the judicial 
district covered by the United States District Court for the 
Northern District of New York. 

4 

a 5. Plaintiff, John M. McHugh, is a citizen of the State of 
New York, and the duly elected and serving United States 

Congressman from the 24th Congressional District of New 
York, with offices located in the County of Clinton and 
State of New Yprk, which is within the judicial district 
covered by the United States District Court for the Northern 
District of New York. 

6. Plaintiff, Clyde Rabideau, is a citizen of the State of 
New York, and the duly elected and serving Mayor of the 
City of Plattsburgh, New York, with offices in the City of 
Plattsburgh, New .Ydrk, which is within the judicial district 
covered by the United States District Court for the Northern 
District of New York. . 

7. Plaintiff, the City of Plattsburgh, New York, is a polit- 
ical subdivision of the State of New York, located within the 
geographic area covered by the United States District Court 
for the Northern District of New York, and includes within 
its boundaries portions of Plattsburgh Air Force Base. 

8. Plaintiff, Arthur LeFevre, is a citizen of the State of 
New York, and the duly elected and serving Supervisor of 
the Town of Plattsburgh, New York, who resides and has 
offices in the Town of Plattsburgh, New York, which is 
within the judicial district covered by the United States 
District Court for the Northern District of New York. 

9. Plaintiff, the Town of Plattsburgh, New York, is a 
political subdivision of the State of New York, located 
within the geographic area covered by the United States 
District Court for the Northern District of New York, and 
includes within its boundaries portions of Plattsburgh Air 
Force Base. 



10. Plaintiff, William Bingel, is a citizen of the State of 
New York, and the duly appointed and serving County 
Administrator of the County of Clinton, New York, who 
resides and has offices in the County of Clinton, New York, 
which is within the judicial district covered by the United 
States District Court for the Northern District of New York. 

11. Plaintiff, the County of Clinton, New York, is a 
political subdivision of the State of New York, located 
within the geographic area covered by the United States 
District Court for the Northern District of New York, and 
includes within its boundaries all of Plattsburgh Air Force 
Base. 

12. Plaintiff, Ronald B. Stafford, is a citizen of the State 
of New York, and the duly elected and serving member of 
the Senate, representing the 45th Senate District of New 
York State, with offices located in the County of Clinton 
and State of New York, which is within the judicial district 
covered by the United States District Court for the Northern 
District of New York. 

13. Plaintiff, George Christian Ortloff, is a citizen of the 
State of New York, and the duly elected and serving mem- 
ber of the Assembly, representing the 110th Assembly Dis- 
trict of New York State. with offices located in the County 
of Clinton and State of New York, which is within the 
judicial district covered by the United States District Court 
for the Northern District of New York. 

14. Plaintiff, John J. Duffy, is the president of the plain- 
tiff, Union Local No. 3735 of the American Federation of 
Government Employees, and resides in the County of Clin- 
ton and the State of New York, which is within the judicial 
district covered by the United States District Court for the 
Northern District of New York. 

15. Plaintiff, Union Local No. 3735.of the American 
Federation of Government Employees, is an unincorporated 
labor organization recognized and certified by the Federal 
Labor Relations Authority, under the Civil Service Reform 
Act of 1978 (5 U.S.C. § 7101 rt. seq.), with principal of- 
fices located in the County of Clinton and State of New 
York, which is within the judicial district covered by the 
United States District Court for the Northern District of 
New York. 

16. Plaintiff, Union Local No. 3735 of the American 
Federation of Government Employees, is the exclusive bar- 
gaining representative for approximately one-half or 250 of 
the total number of civilian employees of Plattsburgh Air 
Force Base, who perform in such capacities as welders, 
carpenters, vehicle mechanics, snow plow drivers, secre- 
taries, clerks, groundskeepers and warehouse personnel. 

17. Plaintiffs, John J. Duffy, Brian F. Stone, Phillip 
Sprague, Girard F. Curtis, John Bryant, John Wallace, and 
Clarence J. Jefferies are members of the aforesaid Union, 
and civilians employed at the Plattsburgh Air Force Base, 
who reside in the County of Clinton and State of New York, 
which is within the judicial district covered by the United 
States District Court for the Northern District of New York. 



18. Plaintiff, John J. Duffy is a welder who has been a 
member of the aforesaid Union for 5 112 years, employed at 
Plattsburgh Air Force Base for 6 112 years, and employed by 
the Federal Government for 20 years. Plaintiff, Brian Stone 
is a quality assurance technician who has been a member of 
the aforesaid Union for 4 112 years, and employed at Platts- 
burgh Air Force Base for 5 years. Plaintiff, Phillip Sprague 
is an air field cleaner and equipment operator who has been 
a member of the aforesaid Union for 5 years, and employed 
at Plattsburgh Air Force Base for 9 years. Plaintiff Gerald F. 
Curtis is an electrician who has been a member of the 
aforesaid Union for 10 years, and employed at Plattsburgh 
Air Force Base for 20 years. Plaintiff, John Bryant is a 
mechanic who has been a member of the aforesaid Union for 
5 years, and employed at Plattsburgh Air Force Base for 5 
years. Plaintiff, John Wallace is a supply clerk who has been 
a member of the aforesaid Union for 4 years, employed at 
Plattsburgh Air Force Base for 10 years, and was a member 
of the military for 21 years. Plaintiff, Clarence J. Jefferies is 
a supply clerk who has been a member of the aforesaid 
Union for 5 years, employed at Plattsburgh Air Force Base 
for 7 years, and was a member of the military for 24 years. 

19. Defendant, the Defense Base Closure and Realign- 
ment Commission, ("the Commission") is an independent 
commission created under 9 2902(a) of the Act, which is 
charged with primary responsibilities thereunder, including 
insuring an independent, equal, lawful and fair process for 
closing and realigning military installations. 

20. Defendant, James A. Courter, is the duly appointed 
and serving ch4irman of the Commission, and defendants 
Captain Peter B. Bowman, USN (ret.) Beverly B. Byron, 
Rebecca G. Cox, General H.T. Johnson, USAF (ref.), Harry 

C. McPherson, Jr. and Robert D. Stuart, Jr. are duly ap- 
pointed and serving members of the Commission. 

21. Defendant, Les Aspin, is the duly appointed and serv- 
ing United States Secretary of Defense, whose respon- 
sibilities include oversight of the military forces and formu- 
lation of the defense policy of the United States, and whose 
principal offices are located at the Pentagon, Washington, 
D.C. 

22. Defendant, Sheila Widnall, is the duly appointed and 
serving United States ~ e c i e f a r ~  of the Air Force, whose 
responsibilities include oversight of Plattsburgh Air Force 
Base in Plattsburgh, New York, and whose principal offices 
are located at the Department of the Air Force, the Pen- 
tagon, Washington, D.C. 

23. Each of the defendants holding the offices indicated 
are sued in their official capacities only. 

24. All of the above-mentioned plaintiffs representing 
the State of New York and its various political subdivisions, 
would be immediately, substantially and irreparably harmed 
by the closure of Plattsburgh Air Force Base, by virtue of 
representing political subdivisions and citizens which, for 
the reasons stated herein, will suffer immediate, substantial, 
and irreparable economic hardships from such a closure. 

25. Plaintiff, theestate of New York, would also be im- 
mediately, substantially, and irreparably harmed by the clo- 
sure of Plattsburgh Air Force Base because: 



a) the 174th Fighter Wing of the New York State Air 
I National Guard at Syracuse, New York, uses for its 

training exercises refueling tankers from Plattsburgh 
Air Force Base; 

b) Plattsburgh Air Force Base is a weather divert base to 
which the 174th Fighter Wing proceeds in the event of 
inclement weather conditions; 

c) Plattsburgh Air Force Base is an emergency recovery 
base for the 174th Fighter Wing, to which fighters 
proceed in the event of problems encountered in the 
air; 

d) The 105th and 109th Air Lift Groups of the New York 
State Air National Guard at Syracuse, New York use 
Plattsburgh Air Force Base for air crew proficiency 
training (approaches and landings); 

e) The 106th Rescue Group of the New York State Air 
National Guard at Syracuse, New York uses Platts- 
burgh Air Force Base for water training, requiring the 
proximity of fresh water to an air force base. 

The closing of Plattsburgh Air Force Base would pose sig- 
nificant problems to the conduct of the aforesaid training 
exercises, negatively affecting the military readiness of 
plaintiff, the State of New York. 

26. Plaintiff, $he City of Plattsburgh, New York, would 
be immediately, substantially and irreparably harmed by the 
closure of Plattsburgh Air Force Base, because it supplies 
the Base with sewer, water, and electrical services, and 

would thereby lose substantial revenues from the decrease 
in demand for these services, and be forced to increase rates 
for these services to residents of the City. In addition, the 
closure of the Base would cause the loss of substantial City 
sales tax revenues, and the loss of significant numbers of 
jobs connected both directly and indirectly to the Base', 
thereby substantially increasing the City's unemployment 
rate. Furthermore, military contracts for base construction 
and updating of base facilities have been terminated, and 
future contracts will not be let, causing the loss of hundreds 
of construction-related jobs, with the resultant destabiliza- 
tion of the local economy. The sudden vacancy of the Base 
real property would decrease 'property values, resulting in 
increased real property taxes for City property owners, and 
until the Base property is sold would further result in dis- 
couraging new construction which would lead to a higher 
than normal rate of unemployment in the building trades and 
decreased sales of building supply materials. Until the Base 
property is sold, its holding costs would shift to the City, 
resulting in a substantial cost burden on City taxpayers, 
which burden would include the costs of needed increased 
police and fire protection. All of the foregoing const- 
quences would result in a severe impact upon the City's 
budget and ability to provide needed services to its other 
residents. 

27. Plaintiff, the Town of Plattsburgh, New York, would 
be immediately, substantially, and irreparably harmed by 
the closure of Plattsburgh Air Force Base because of the 
substantial shrinkage and negative impact upon its economy 
which would be caused by the loss of approximately 3,000 
jobs from the closure of Plattsburgh Air Force Base. In 
addition, the closure of the Base would cause the loss of 
substantial sales tax revenues. Furthermore, military con- 



tracts for base construction and updating of base facilities 
have been terminated, and future contracts will not be let, 
causing the loss of hundreds of construction-related jobs, 
with the resultant destabilization of the local economy. All 
of the foregoing consequences would result in a severe 
impact upon the Town's budget and ability to provide 
needed services to its other residents. 

28. Plaintiff, the County of Clinton, New York, would be 
immediately, substantially, and irreparably harmed by the 
closure of Plattsburgh Air Force Base because of the sub- 
stantial shrinkage and negative impact upon its economy 
which would be caused by the loss of approximately 3,000 
jobs from the closure of Plattsburgh Air Force Base. In 
addition, the closure of the Base would cause the loss of 
substantial sales tax revenues. Furthermore, military con- 
tracts for base construction and updating of base facilities 
have been terminated, and future contracts will not be let, 
causing the loss of hundreds of construction-related jobs, 
with the resultant destabilization of the local economy. All 
of the foregoing consequences would result in a severe 
impact upon the County's budget and ability to provide 
needed services to its other residents. In addition, the 
County would be immediately, substantially and irreparably 
harmed by the loss of substantial tipping fees paid by Platts- 
burgh Air Force Base relating to solid waste disposal, as 
such tipping fees covered the cost of the large County- 
owned facilities which were enhanced in size because of the 
use made of them by the Base. 

29. Plaintif5 Local Union No. 3735 of the American 
Federation of ,Government Employees would be imme- 
diately, substantially, and irreparably harmed by the closure 
of Plattsburgh Air Force Base as a result of all its members 

losing their jobs at the Base. Significant numbers of its 
members would experience difficulty reentering the labor 
force without substantial retraining. 

30. Plaintiffs, John J. Duffy, Brian F. Stone, Phillip 
Sprague, Girard F. Curtis, John Bryant, John Wallace, and 
Clarence J. Jefferies would be immediately, substantially 
and irreparably harmed by the closure of Plattsburgh Air 
Force Base by the loss of their jobs on the Base, and in 
addition, plaintiff, John J. Duffy, would also be similarly 
harmed by virtue of representing the aforesaid Union, all of 
whose members would loseatheir . jobs as a result of the 
closure of the Base. 

JURISDICTION 

31. The claims of plaintiffs are founded upon, and juris- 
diction of this action is maintained under 28 U.S.C. $9 1331 
(existence of a federal question), 1337, 1346(a)(2), 1361, 
the Defense Base Closure and Realignment Act of 1990 
(Public Law No. 101 -510, Title XXIX, $4 2901-2910, No- 
vember 5, 1990), the Administrative Procedure Act (5 
U.S.C. 701 et. seq.), and common law principles of judicial 
review and the separation of powers. A declaratory judg- 
ment and further relief nullifying the aforesaid recommen- 
dations of the Commission and the President, and obtaining 
injunctive relief are appropriate under 28 U.S.C. $5 2201 
and 2202. 



VENUE 

32. Venue of this action in the Northern District of New 
York is proper under 28 U.S.C. $9 1391(b) and (e), and 
1402(a)(l). 

DEFENSE BASE CLOSURE AND REALIGNMENT 
ACT OF 1990 

33. The Act's purpose is "to provide a fair process that 
will result in the timely closure and realignment of military 
installations inside the United States." 3 290 I (b). 

34. The Act creates an independent commission, denomi- 
nated the "Defense Base Closure and Realignment Com- 
mission", which is appointed by the President of the United 
States with the advice and consent of the United States 
Senate. 5 2902(a). 

35. The Secretary is obligated to provide the United 
States Congress and the Commission with a six year "force 
structure plan" for the United States Armed Forces that 
assesses national security threats and the force structure 
needed to meet them. $ 2903(a)(1)-(2). 

36. The Act also requires the Secretary to formulate cri- 
teria for use in identifying bases for closure ~ r r e a ~ i ~ n m e n t .  
These criteria are required to be published in the Federal 
Register for phblic notice and comment, and are further 
required to be submitted to the United States Congress for 
evaluation and approval. $ 2903(b). 

37. In order to initiate the base closure and realignment 
procedure, the Secretary must recommend base closures and 
realignments by April 15 of the year in issue, and such 
recommendations must be predicated upon the aforesaid 
force structure plan and final criteria. 5 2903(c)(l). 

38. The Commission must then review these recommen- 
dations, ahd prepare a report for the President containing its 
review and analysis of the Secretary's proposals and the 
Commission's recommendations for base closures and re- 
alignments. $ 2903(d)(2). 

39. The Act requires the Commission to hold public hear- 
ings on the Secretary's recommendations. $ 2903(d)(l). 

40. Sections 2903(d)(2)(B) of the Act provides that "the 
Commission may make changes in any of the recommtnda- 
tions made by the Secretary if the Commission determines 
that the Secretary deviated substantially from the force 
structure plan and final criteria referred to in subsection 
(c)(l) in making recommendations." 

41. Sections 2903(d)(2)(C) & (D) of the Act provide that 
the Commission may add a military installation to the list of 
military installations recommended by the Secretary for 
closure or realignment "only if," among other require- 
ments, the Commission makes the determinations required 
by $ 2903(d)(2)(B) that the Secretary deviated substantially 
from the force structure plan and final criteria, and "pub- 
lishes notice of the proposed change in the Federal Register 
not less than 30. days before transmitting its recommenda- 
tions to the President. . . ." 



42. The Commission's report to the President must ex- 
plain and justify any departure from the Secretary's list of 
recommendations. 5 2903(d)(3). 

43. After the Commission has made its recommenda- 
tions, the Act requires that by July 1 of the year in issue they 
be presented to  the  President fo r  h i s  review. 
9 2903(d)(2)(A). 

i 44. The President may approve the Commission's recom- 
mendations, or disapprove them, in whole or in part, and 

I must transmit his determination to the Commission and the 
I United States Congress. 9 2903(e)(2)-(3). 

45. If the President approves the recommendations of the 
Commission, the United States Congress has 45 days from 

I the date of this approval to pass a joint resolution disapprov- 
ing of the Commission's recommendations in their entirety. 
$5 2904(b), 2908. 

I 

I 

46. If such a Congressional disapproval resolution is en- 
acted, the Secretary may not close the bases approved for 
closure by the President. § 2904(b). 

47. If the President disapproves the Commission's rec- 
ommendations, in whole or in part, he returns them to the 
Commission. The Commission then reconsiders its recom- 
mendations in view of the President's actions, and resubmits 
a revised list for the President's consideration by August 15. 
5 2903(e)(3). , 

48. If the President does not send to the U.S. Congress an 
approved list of recommendations (in the form in which it is 

returned by the Commission) by September 1st of the year 
in which the Commission has transmitted such recommen- 
dations to the President, the base closure process for that 
year is terminated. 8 2903(e)(5). 

. 

BACKGROUND 

49. On February 15, 199 1, the Secretary, pursuant to the 
Act, published in the Federal Register, for public notice and 
comment, the criteria used by him in identifying bases for 
closure or realignment. 5 2903(b). 

50. On or about February 15, 1991, these criteria were 
presented to the United States Congress which evaluated 
and approved them on or about March 15, 1991, as required 
by the Act. $ 2903(b). 

5 1. In December, 1992, the Secretary announced that the 
final criteria to be used in 1993 would be identical to those 
used in 1991. 

52. On March 12, 1993, the Secretary provided the 
United States Congress and the Commission with a six year 
force structure plan assessing national security threats and 
the force structure needed to meet them for the years 1994 
through 1999. 9 2903(a)(1)-(2). 

53. On March 15, 1993, the Secretary, pursuant to the 
Act, recommended base closures and realignments to the 
Commission based upon the aforesaid force structure plan 
and final criteria used in identifying bases for closure or 
realignment. 5 2903(c)(1). 



54. In his recommendations, the Secretary did not recom- 
mend Plattsburgh Air Force Base for either realignment or 
closure, having previously determined that Plattsburgh Air 
Force Base would, for the proper defense of the nation, 
remain open as the east coast home base of one of two 
newly-conceived compdsite units called Air Mobility 
Wings. In fact, the Secretary, in its March 15, 1993, recom- 
mendations stated the following as its justification for the 
realignment of McGuire Air Force Base: 

The Air Force plans to establish a large mobility base 
in the Northeast to support the new Major Regional 
Contingency (MRC) strategy. McGuire was evalu- 
ated specifically as the location for this wing, along 
with other bases that met the geographical criteria 
and were available for this mission: Griffis AFB, 
New York and Plattsburgh AFB, New York. Platts- 
burgh AFB ranked best in capability to support the 
air mobility wing due to its geographical location, 
attributes, and base loading capacity. Principal mo- 
bility attributes include aircraft parking space (for 
70-80 tankerfairlift aircraft), fuel hydrants and fuel 
supplyfstorage capacity, along with present and f i i -  

ture encroachment and airspace considerations. 

When Plattsburgh AFB was compared directly with 
McGuire AFB, Plattsburgh AFB rated better in all of 
the mobility attributes. ' ~ n  air mobility wing at 
Plattsburgh AFB will eliminate many of the prob- 
lems associated with operating at McGuire AFB, in 
the miQst of the New York/New Jersey air traffic 
congestion. Basing the additional aircraft of an air 
mobility wing at McGuire AFB will add to that 
congestion. Plattsburgh AFB, on the other hand, has 

ample airspace for present and future training by an 
air mobility wing. Also, the FAA has long expressed 
a desire for civil use of McGuire AFB, which will 
ease the congestion at other airfields and terminal 
facilkies in the New York and Philadelphia mttro- 
politan areas. For these reasons, McGuire AFB was 
recommended for realignment and conversion to an 
Air Force Reserve Base. 

55. The Secretary's decision to retain Plattsburgh Air 
Force Base as the home of the East Coast Air Mobility Wing 
was determined to be consistent with the force structure 
plan and final criteria based ipon an analysis of 160 scpa- 
rate factors which were formulated by the United States Air 
Force. 

56. This discussion of Plattsburgh Air Force Base by the 
Secretary as part of the recommendation regarding McGuire 
Air Force Base was necessary since the location of the East 
Coast Air Mobility Wing at Plattsburgh Air force Base 
played a key role in determining the Secretary's recommen- 
dations regarding realignment of ~ c ~ u i r e  Air Force Base, 

57. Since the discussion of Plattsburgh Air Force Base by 
the Secretary was not in the form of a separate recommenda- 
tion for either closure or realignment, but only in the context 
of the recommendation regarding disposition of McGuire 
Air Force Base, such discussion was confined solely and 
exclusively to the only relevant factor therein--the air mo- 
bility wing. In other words, there was no discussion by the 
Secretary of other needed military uses of Plattsburgh, if it 
were not to serve as home of the East Coast Air Mobility 
Wing. 



58. Notwithstanding the Secretary's designation of 
Plattsburgh Air Force Base as the location of the East Coast 
Mobility Wing, on June 1, 1993, the Commission published 
a notice in the Federal Register purporting to add Platts- 
burgh Air Force Base, among other military installations, to 
the list the Commission would "consider as proposed addi- 
tions to the Secretary of Defense's March, 1993 list of 
military installations recommended for closure or realign- 
ment." The Commission made no findings of substantial 
deviation before adding Plattsburgh to the list of military 
installations, nor did the Commission explain its additions 
in any manner whatsoever. 

59. The Commission held hearings to consider and dis- 
cuss the Secretary's recommendations as well as the addi- 
tional military installations purportedly added by the Com- 
mission. In addition, the Commission requested its staff to 
analyze the recommendations of the Secretary, as well as 
various "scenarios" not recommended by the Secretary of 
Defense. Several of these "scenarios" focussed on the 
question of which base should, in the opinion of the Com- 
mission, be the base of the East Coast Air Mobility Wing, 
notwithstanding that the Secretary had made this detemina- 
tion and had made no recommendation to the Commission 
regarding Plattsburgh Air Force Base. 

60. On June 24, 1993, after consideration by the Com- 
mission of various comparisons of McGuire, Griffis and 
Plattsburgh Air Force Bases for compatibility for the Air 
Mobility Wing mission, Commissioner Johnson made a mo- 
tion relating t,p the Secretary's recommendation to realign 
McGuire Air Force Base. Commissioner Johnson prefaced 
his statement by brief remarks explaining why he believed 
that "McGuire is the proper base for an East Coast Mobility 

base." His remarks focussed primarily on the location of 
McGuire and did not mention any basis for a conclusion that 
the Secretary in choosing Plattsburgh as the Mobility Wing 
location had substantially deviated from the force structure 
plan and the final criteria. 

61. In response to Commissioner Johnson's remarks re- 
garding his opinion of the proper base for the Air Mobility 
Wing mission, Commissioner Byron noted that the Act re- 
.quires substantial deviation before the commission can 
change a recommendation of the Secretary. She noted that 
even under the Commission's own staff analysis of the three 
bases, McGuire did not come'in at the top of the list for the 
Air Mobility Wing mission. She stated that the case for 
substantial deviation had not been made on the record be- 
fore the Commission. 

62. Notwithstanding Commissioner Byron's comments, 
Commissioner Johnson made a motion to the effect that the 
Secretary's recommendation to realign McGuire substan- 
tially deviated from the final criteria 1, 2, 3, and 4, that 
McGuire be retained as an active installation, and that 
McGuire be established as the East Coast Air Mobility Wing 
Base. The motion did not state that the Commission found 
that the Secretary's recommendation substantially deviated 
from the force structure plan, nor could any such finding 
have been based upon the evidence presented to the Com- 
mission. The motion was passed by the Commission by a 
vote of 6-1. 

63. The record of the public hearings held by the Com- 
mission in Washington D.C. during June, 1993, indicates 
that no significant information was presented to the Com- 
mission which supported the closing of Plattsburgh Air 



Force Base, much less a demonstration that the Secretary's 
decision to keep it open deviated substantially from the 
force structure plan and final criteria. Rather, the record 
contains explicit acknowledgments by the Commission and 
its staff that Plattsburgh was well suited to the Air Mobility 
Wing Mission. Commissioner Johnson, when he made his 
motion to make McGuire the Air Mobility Wing Base, 
stated that "Plattsburgh has the best facilities," "Platts- 
burgh has, by far, the largest" ramp, both Plattsburgh and 
Griffis "have relatively less [air] congestion." 

64. The primary basis offered by Commissioner Johnson 
for his motion designating McGuire as the East Coast Mo- 
bility Wing Base was its location near "customers." This 
was reiterated and confirmed by remarks made by Commis- 
sioners Johnson and Courter after the vote. However, the 
Air Force plainly considered the location of the three bases, 
Griffis, McGuire and Plattsburgh in.making its determina- 
tion. The location of McGuire was considered not appropri- 
ate for the Air Mobility Wing mission because of air conges- 
tion. While the Commission acknowledged the air 
congestion near McGuire, and that there was no such con- 
gestioii near Plattsburgh, the Commission detemined that 
the Mobility Wing mission could still be accommodated at 
McGuire. The Commission, however, failed to demonstrate 
how the Secretary deviated substantially from the final cri- 
teria in determining that Plattsburgh should be the East 
Coast Mobility Base. 

65. Following this vote, and following further discussion 
regarding other Air Force Bases, none of which focussed on 
any substantial deviation of the Secretary with respect to 
Plattsburgh Air Force Base, Commissioner McPherson 
made the following motion with respect to Plattsburgh Air 
Force Base: 

I move that the Commission find that the Secre- 
tary of Defense deviated substantially from .Criteria 
2 and 4 and, therefore, that the Commission adopt 
the following recommendation: 

Close Plattsburgh Air Force Base and transfer the 
KC-135s to McGuiie Air Force Base. The Commis- 
sion finds that this recommendation is consistent 
with the force structure plan and final criteria. 

The motion did not state that the Secretary's recommenda- 
tion regarding Plattsburgh Air Force deviated substantially 
from the force structure plan, nor could any such finding 
have been made based upon the evidence presented by the 
Commission. Indeed, the Secretary had made no recommen- 
dation regarding closure or realignment of Plattsburgh Air 
Force Base. The motion was passed by a vote of 6-1. 

66. On July 1, 1993, the Commission delivered a written 
report to the President containing its assessment of the 
Secretary's proposals and its own recommendations for base 
closures, which included the recommendation that Platts- 
burgh Air Force Base be closed. 8 2903(d)(2). The report 
contained purported justifications and findings not offered 
by the Commission or its members at the time of the vote on 
the motions discussed above, and not based on the rccord 
before the Commission. 



67. The Commission's report recommending to the Presi- 
dent that the Base be closed constitutes the very first time 
under this Act that the Commission recommended the clo- 
sure of a major base which the Secretary recommended to 

I 

remain open. 

68. On July 2, 1993, the President approved the recom- 
mendations of the Commission, and transmitted his ap- 
proval to the Commission and the U.S. Congress. 9 2903 
(e)(2)-(3) 

69. As a result of the failure of the U.S. Congress to 
disapprove of the Commission's recommendations, the Sec- 
retary purports to be authorized to proceed with the closing 
and realignment of the military bases designated by the 
Commission's recommendations, including the closing of 
Plattsburgh Air Force Base. 

FIRST CLAIM FOR RELIEF 

70. Plaintiffs repeat and reallege each and every one of 
the allegations set forth in la 1-69, inclusive, with the same 
force and effect as if fully set forth at length herein. 

71. There is now existing between the parties hereto an 
actual controversy in respect to which plaintiffs are entitled 
to have a declaration of their rights, and further relief be- 
cause of the facts, conditions, and circumstances as set forth 
in this complaint. 

4 
72. If the Secretary makes no recommendation under the 

Act to close or realign a particular military base, the Com- 
mission has no authority to change the status of that base 

because of the absence of any standard against which the 
Commission can measure its authority to make such a 
change, since the Act only allows the Commission to change 
recommendations of the Secretary which deviate substan- 
tially from the force structure plan and final criteria. 

73. The Act states that the findings and conclusions of 
the ~ommikion's report to the President must be "based on 
a review and analysis of the recommendations made by the 
Secretary." 9 2903 (d)(2)(A). In addition, the Act requires 
the Commission to explain and justify any of its recommen- 
dations which differ f roq  those of the Secretary. 
§ 2903(d)(3). 

74. The only military bases which are subject to closure 
or realignment by the Commission under the Act are those 
military bases which the Secretary specifically chooses to 
make the subject of his recommendations to the 
Commission. 

75. On page 1-76 of its report to the President, the Com- 
mission expressly acknowledged that the Secretary had is- 
sued no recommendation regarding Plattsburgh Air Force 
Base, through its recitation of the word "None" under the 
heading 'of DEPARTMENT OF DEFENSE RECOMMEN- 
DATION for Plattsburgh Air Force Base. 

76. The Secretary did not have the opportunity to present 
to the Commission a position concerning other needed mili- 
tary uses of Plattsburgh Air Force Base, if it were not to be 
the home of the East Coast Air Mobility Wing, because such 
a discussion was not necessary or required by the Act since 



Plattsburgh Air Force Base was not recommended to be 
closed or realigned by the Secretary. 

77. The Commission's decision to close Plattsburgh Air 
Force Base without any input from the Secretary concerning 
other needed military uses of the Base if it were not to be 
used as home of the East Coast Air Mobility Wing consti- 
tutes .a usurpation by the Commission of the Secretary's 
authority to establish the defense policy of the United 
States. 

78. The Commission had no authority to close Platts- 
burgh Air Force Base, since there was no recommendation 
by the Secretary (to close or realign Plattsburgh) against 
which it could determine (as required by the Act) the pres- 
ence of a substantial deviation by the Secretary from the 
force structure plan and final criteria. 

79. As a result, the Commission's recommendation to 
close Plattsburgh Air Force Base was in excess of its 
authority under the Act, since it was not based upon a 
recommendation from the Secretary which deviated sub- 
stantially from the force structure plan and final criteria. 

80. The President improperly and invalidly made his de- 
cision to approve the commission's recommendation to 
close Plattsburgh Air Force Base, because prior to making 
this decision, he had received the Commission's aforesaid 
recommendation which, for the reasons stated hereinabove, 
was not in compliance with the dictates of the Act. 
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81. Plaintiffs have no prompt, adequate and effective 
remedy at law, and this action is the only available means to 
them to secure the protection of their rights. 

82. As a result of the foregoing, both the Commission 
and the President exceeded their power and authority under 
the Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $0 2201 and 2202, declaring 
and adjudging 'that the Commission's recommendation to 
-the President, dated July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect, 
and that any action taken by'defendant Les Aspin, as Secre- 
tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, and their employees and agents, to close Plattsburgh 
Air Force Base is illegal, null and void, and of no force and 
effect. 

SECOND CLAIM FOR RELIEF 

83. Plaintiffs repeat and reallege each and every allega- 
tion contained in 11 1-82 inclusive of this complaint with 
the same force and effect as if fully set forth at length 
herein. 

84. Before placing Plattsburgh Air Force Base on its list 
of military bases recommended for closure, the Commission 
must first demonstrate that the Secretary deviated substan- 
tially from the force structure plan and final criteria in 
retaining Plattsburgh Air Force Base as the proposed home 
of the East Coast Mobility Wing. $ 2903(d)(C). 



85. On June 1, 1993, the Commission improperly placed 
Plattsburgh Air Force Base on its closure list without first 
having demonstrated that it met the aforesaid substantial 
deviation standard as required by the Act. 

86. The President improperly and invalidly made his de- 
cision to approve the commission's recommendation to 
close Plattsburgh Air Force Base, because prior to making 
this decision, the Commission had failed to demonstrate 
such substantial deviation, which was not in compliance 
with the dictates of the Act. 

87. As a result of the foregoing, both the Commission 
and the President exceeded their power and authority under 
the Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $g 2201 and 2202, declaring 
and adjudging that the Commission's recommendation to 
the President, dated July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect, 
and that any action taken by defendant Les Aspin, as Secre- 
tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, and their employees and agents, to close Plattsburgh 
Air Force.Base is illegal, null and void, and of no force and 
effect. 

. . 

THIRD CLAIM FOR RELIEF 

88. Plaintiffs repeat and reallege each and every allega- 
tion contained in 1-87 inclusive of this complaint with 
the same force? and effect as if fully set forth at length 
herein. Each allegation of this claim assumes, without con- 
ceding, that the Secretary issued to the Commission a "rec- 

ommendation" regarding Plattsburgh Air Force Base that 
was reviewable by the Commission. 

89. The Commission is authorized to change such recom- 
mendations of the Secretary only if they "deviate [ ] sub- 
stantially" from the force structure plan and the final crite- 
ria, and the Commission both explains and justifies in its 
report to the President the changing of such a recommenda- 
tion. $0 2903(d)(2)(B), 2903(d)(3). 

90. Neither the Commission's motion of June 24, 1993, 
nor the Commission's report, to the President of July 1, 
1993, recited, explained or demonstrated how the Secre- 
tary's recommendation with respect to Plattsburgh Air Force 
Base deviated substantially from the force structure plan, as 
explicitly required by the Act. 

91. The Commission's report to the President did not, as 
required by the Act, "explain and justify" its departure 
from the Secretary's recommendation to keep Plattsburgh 
Air Force Base open. $ 2903(d)(3). 

92. The President improperly and invalidly made his de- 
cision to approve the commission's recommendation to 
close Plattsburgh Air Force Base, because prior to making 
this decision, he had received the Commission's aforesaid 
recommendation which, for the reasons stated hereinabove, 
was not in compliance with the dictates of the Act. 

93. As a result of the foregoing, both the Commission 
and the President exceeded their power and authority under 
the Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $8 2201 and 2202, declaring 



and adjudging that the Commission's recommendation to 
the President, dated July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect, 
and that any action taken by defendant Les Aspin, as Secre- 
tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, and their employees and agents, to close Plattsburgh 
Air Force Base is illegal, null and void, and of no force and 
effect. 

FOURTH CLAIM FOR RELIEF 

94. Plaintiffs repeat and reallege each and every allega- 
tion contained in 19 1-93 inclusive of this complaint with 
the same force and effect as if fully set forth at length 
herein. 

95. In making its recommendation to close Plattsburgh 
Air Force Base, the Commission not only failed to comply 
with, but totally ignored the substantial deviation standard 
of the Act which it was required to satisfy in order to justify 
overriding the determination by the Secretary to retain 
Plattsburgh Air Force Base as the home of the East Coast 
Mobility Wing. 

96. The Secretary's decision to retain Plattsburgh Air 
Force Base as the home of the East Coast Air Mobility Wing 
was determined to be consistent with the force structure 
plan and final criteria based upon an analysis of 160 sepa- 
rate factors which were formulated by the United States Air 
Force. 4 

97. The Commission made no finding either at the time 
of its motion on June 24, 1993 or in its written report, that 
the designation of Plattsburgh as the East Coast Air Mo- 
bility Wing Base deviated substantially from the force struc- 
ture plan. This failure alone justifies the relief sought by 
plaintiffs since such a finding is an absolute prerequisite to 
the action taken by the Commission. 

98. The Commission did state that the Secretary's find- 
ings regarding Plattsburgh Air Force Base substantially de- 
viated from the final criteria, in spite of the fact that the 
Commission agreed with t h ~  findings of the Secretary on 
virtually all criteria identified by the Air Force as relevant 
to the location of the Air Mobility. Wing as the Mobility 
Wing concept was developed by the Air Force. 

99. The criterion regarding the closeness of Plattsburgh 
Air Force Base to customers and to on load points is not 
central to the concept of the Air Mobility Wing developed 
by the Air Force, being central only to a traditional airlift 
function. 

100. As a result, by employing the criterion regarding the 
closeness to customers, the Commission ignored the Secre- 

' tary's decision to establish an Air Mobility Wing in place of 
the traditional airlift function for Plattsburgh Air Force 
Base, and completely distorted the concept as developed by 
the Air Force and the Secretary. 

I 
1 101. As a result of ignoring the Secretary's decision to 

I establish an Air Mobility Wing in place of a traditional 

! airlift function, and/or determining that location based on 

I 
traditional airlift considerations should be the predominant 



factor, and recommending the closure of Plattsburgh Air 
Force Base predicated upon factors associated with the air- 
lift function, the Commission, in excess of its authority, 
substituted its own views for that of the Secretary of De- 
fense and established defense policy for the United States, 
when its only proper function under the Act was to deter- 
mine if the Secretary's defense policy recommendations 
were consistent with the force structure plan and final 
criteria. 

102. The Commission improperly applied cost-related 
data to the methods of cost analysis which it utilized in 
determining which base should serve as home of the East 
Coast Air Mobility Wing, and otherwise improperly utilized 
such methods of cost analysis, resulting in the erroneous 
finding that Plattsburgh Air Force Base would be more 
costly than McGuire Air Force Base as the designated home 
of the air mobility wing. 

103. The Commission's written report purported to pro- 
vide justification and "findings" for the Commission's 
actions that were not set forth by the Commission at the 
time it voted on the motions to make McGuire the Air 
Mobility Base and to close Plattsburgh. These subsequent 
findings, either singly or together, do not support a finding 
of substantial deviation from the force structure plan or the 
final criteria. They amount only to a mere recitation of 
factors of relatively minor significance, if any, to the Air 
Mobility Wing concept as designed and described by the Air 
Force. Further, the recitation simply ignores the major rele- 
vant factors a t t o  which the Secretary and the Commission 
staff agreed supporting the conclusion that Plattsburgh was 
the best base for the Mobility Mission. 

104. As a result of the foregoing, it is clear that the 
Commission not only failed to comply with, but totally 
ignored the substantial deviation standard set forth in the 
Act as an express limitation on its actions, substituted its 
judgment for that of Secretary on matters of defense policy, 
and thereby exceeded its authority under the Act by virtue 
of recommending the closure of Plattsburgh Air Force Base. 

105. The President improperly and invalidly made his 
decision to approve the Commission's recommendation to 
close Plattsburgh Air Force Base, because prior to making 
this decision, he had received the Commission's aforesaid 
recommendation which. for 'the reasons stated hereinabove, 
was not in compliance with the dictates of the Act. 

106. As a result of the foregoing, both the Commission 
and the President exceeded their power and authority under 
the Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $0 2201 and 2202, declaring 
and adjudging that the Commission's recommendation to 
the President, dated July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect, 
and that any action taken by defendant Les Aspin, as Secre- 
tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, and their employees and agents, to close Plattsburgh 
Air Force Base is illegal, null and void, and of no force and 
effect. 

FIFTH CLAIM FOR RELIEF 

107. Plaintiffs repeat and reallege each and every allega- 
! tion contained in f a  1-106 inclusive of this complaint with 



the same force and effect as if fully set forth at length 
herein. 

108. The Act requires that the Commission publish in the 
Federal Register any changes it proposes to make to the 
recommendations of the Secretary not less than 30 days 
before transmitting its recommendations to the President. 
9 2903 (d)(2)(C)(iii). 

109. The Commission published in the Federal Register 
its notice that it intended to consider recommending the 
closure or realignment of Plattsburgh Air Force Base on 
June 1, 1993. The Commission transmitted its report to the 
President on July 1, 1993. 

110. Plaintiffs maintain that the Commission had no 
authority to add Plattsburgh Air Force Base to the list of 
military installations because the Secretary submitted no 
recommendation with respect to Plattsburgh to the Commis- 
sion, and because the Commission made no finding of sub- 
stantial deviation from the force structure plan and final 
criteria before adding Plattsburgh. But if the Act is con- 
strued to allow the Commission to add ~ l a t t sbu r~h  Air 
Force Base to the list, then as a result of the foregoing, the 
Commission violated the Act by its untimely publication in 
the Federal Register only 29 days before the transmission of 
its report to the President, resulting in the invalidity of its 
recommendation to close Plattsburgh Air Force Base, and 
the  Pres iden t ' s  subsequent  app rova l  .of t h a t  
recommendation. 
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11 1. As a result of the foregoing, both the Commission 
and the President exceeded their power and authority under 

the Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $5 2201 and 2202, declaring 
and adjudging that the Commission's recommendation to 
the President, dated July I ,  1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect', 
and that any action taken by defendant Les Aspin, as Secre- 
tary of ~efense,  Sheila Widnall, as Secretary of the Air 
Force, and their employees and agents, to close Plattsburgh 
Air Force Base is illegal, null and void, and of no force and 
effect. 

. 
SIXTH CLAIM FOR RELIEF 

1 12. Plaintiffs repeat and reallege each and every allega- 
tion contained in Qj 1-1 11 inclusive of this complaint with 
the same force and effect as if fully set forth at length 
herein. 

113. In order to assure a fair procedure for base closing, 
the Act requires that the President be presented with bal- 
anced and infonned advice before either approving or disap- 
proving the Commission's recommendations regarding the 
closure or realignment of military bases. Such balanced and 
informed advice is to include Commission recommenda- 
tions which are in accord with the Act's dictates that the 
Commission may change a recommendation of the Secre- 
tary regarding base closures only if: that recommendation 
substantially deviates from the force structure plan and final 
criteria; the Commission both explains and justifies in its 
report to the President the changing of such a recommenda- 
tion; and the Commission's recommended closure is pub- 
lished in a timely fashion in the Federal Register. 



114. The presentation to the President of a Commission 
I recommendation advocating the closure of Plattsburgh Air 

Force Base which was not in compliance with the aforesaid 
statutory directives undermines the aforesaid purpose and 
intent of the Act to assure that both the President and 
Congress have access to balanced and informed advice be- 
fore rendering any decision under the Act to close or realign 
military bases. 

115. The President did not have statutory authority to 
render a decision either approving or disapproving the Com- 
mission's recommendation regarding the closure of Platts- 
burgh Air Force Base, because the Commission's recom- 
mendation, which the President received before making 
such a decision, was not in compliance with the aforesaid 
dictates of the Act. 

i 

116. The action of the President in approving the closure 
I 
I 

of Plattsburgh Air Force Base, after receipt of the improp- 
erly prepared Commission recommendation, constitutes an 

I 
action in violation of delegated executive authority to the 
President under the Act, resulting not only in the invalidity 
of the Commission's recommendationi but also the Presi- 
dent's subsequent approval of it. 

I 
I 
1 

117. As a result of the foregoing, both the Commission 
and the President exceeded their power and authority under 

I 
the Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $9 2201 and 2202, declaring 

l 
and adjudging that the Commission's recommendation to 

i r 
the President, dated July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect, 1 
and that any action taken by defendant Les Aspin, as Secre- ! 

! 

tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, and their employees and agents, to close Plattsburgh 
Air Force Base is illegal, null and void, and of no force and 
effect. 

SEVENTH CLAIM FOR RELIEF 

118. Plaintiffs repeat and reallege each and every allega- 
tion contained in fi 1-1 17, inclusive, of this complaint, with 
the same force and effect as if fully set forth at length 
herein. 

119. The requirement of th; Act that the Commission 
may not change the recommendations of the Secretary con- 
cerning base closure unless they deviate substantially from 
the force structure plan and final criteria, constitutes an 
explicit substantive and procedural limitation upon the 
Commission's authority to change the Secretary's recom- 
mendations whether a particular military base should be 
closed or realigned, and such limitation is intended for the 
benefit of the plaintiffs herein. 

120. The action of the Commission in deciding to close 
Plattsburgh Air Force Base, despite the absence of a recom- 
mendation of the Secretary, (or at most a contrary recom- 
mendation of the Secretary) constitutes an action which 
ignored this statutory requirement, and was, therefore, in 
excess of the Commission's authority under the Act. 

121. Compliance by the Commission with this statutory 
requirement would necessarily have caused the Commission 
and the President to have followed the recommendation of 
the Secretary to keep Plattsburgh Air Force Base open. 



122. Pursuant to the Act, the President has the discretion 
to accept or reject in its entirety the recommendations of the 
Commission regarding base closure or realignment. 

123. In order to assure a fair procedure for base closing, I 
the Act requires that the President be presented with bal- I 

I 

anced and informed advice before approving or disapprov- f I 
ing the Commission's recommendations. Such balanced and I 
informed advice is to include Commission recommenda- 
tions which are in accord with the Act's dictates that the 
Commission may only change a recommendation of the 
Secretary regarding whether a base is to be closed or re- I I 
aligned which substantially deviates from the force structure I I 

plan and final criteria. 
I 
I 

124. The presentation to the President of recommenda- 
tions of the Commission not in compliance with this statu- 
tory directive undermines the purpose and intent of the Act 
to assure that both the President and Congress have access 
to balanced and informed advice before rendering any deci- 
sion under the Act to close or realign military bases. 

125. The President improperiy and invalidly made his 
decision to approve the Commission's recommendation to 
close Plattsburgh Air Force Base, because prior to making 
this decision, he had received the Commission's aforesaid 
recommendation which, for the reasons stated hereinabove, 
was not in compliance with the dictates of the Act. 

126. The Act entitles plaintiffs to a fair process in the 
determination of dhich bases should be closed or realigned. 

127. The Act entitles plaintiffs to have Plattsburgh Air 
Force ~ a s e  remain open and in operation, unless and until it 
is determined in accordance with the Act that the closure is 
warranted. 

128. Each of the plaintiffs, for the reasons stated here- 
inabove, have a property interest in the continued operation 
of Plattsburgh Air Force Base. 

129. The failure to comply with the procedures and sub- 
stantive limitations set forth in the Act, as described here- 
inabove, illegally interferes qith rights granted to the plain- 
tiffs under the Act, and constitutes a deprivation of 
plaintiffs' property interests without due process of law, in 
violation of the Due Process Clause of the Fifth Amendment 
to the U.S. Constitution. 

130. As a result of the foregoing, the Commission and 
the President exceeded their power and authority under the 
Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $0 2201 and 2202, declaring 
and adjudging that the Commission's recornmeidation to 
the President, dated July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect, 
and that any action taken by defendant Les Aspin, as Secre- 
tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, arid their employees .and agents, to close Plattsburgh 
Air Force Base is illegal, null and void, and of no force or 
effect. 



EIGHTH CLAIM FOR RELIEF 

13 1. Plaintiffs repeat and reallege each and every allega- 
tion contained in 1-130 inclusive, of the within com- 
plaint, with the same force and effect as if fully set forth 
herein. 

132. Actions by the President of the United States under 
legislatively delegated authority must be consistent with the 
terms of the legislation which authorized it. 

133. The action of the President in approving the closure 
of Plattsburgh Air Force Base after receipt of Commission 

I recommendations which were not in compliance with the 
explicit requirements of the Act constituted an unauthorized 
usurpation of power by the President, without statutory or 
constitutional authority. 

134. Therefore, this action by the President violated the 
doctrine of separation of powers provided in the United 
States Constitution, and also invalidated the Commission's 
recommendation to the President to close Plattsburgh Air 
Force Base. 

135. As a result of the foregoing, the Commission and 
the President exceeded their power and authority under the 
Act, and plaintiffs are thereby entitled to a declaratory 
judgment, pursuant to 28 USC $4 2201 and 2202, declaring 
and adjudging that the Commission's recommendation to 
the President, datgd July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's decision approving such 
closure is illegal, null and void, and of no force and effect, 
and that any action taken by defendant Les Aspin, as Secre- 

tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, and their employees and agents, to close Plattsburgh 
Air Force Base is illegal, null and void, and of no force or 
effect. 

NINTH CLAIM FOR RELIEF 

136. Plaintiffs repeat and reallege each and every allega- 
tion contained. in 1-135 inclusive, of the within com- 
plaint, with the same force and effect as if fully set forth 
herein. 

137. The recommendation and vote of the Commission to 
close Plattsburgh Air Force Base is subject to review under 
5 U.S.C. 706(2), and is unlawful and must be set aside 
because, among other things, it constitutes an action that is 
arbitrary, capricious, an abuse of discretion, otherwise not 
in accordance with the law, contrary to constitutional right, 
power, privilege and immunity, in excess of statutory juris- 
diction, authority, and limitations, short of statutory right, 
and without observance of procedure required by law. 

138. The President improperly and invalidly made his 
decision to approve the Commission's recommendation to 
close Plattsburgh Air Force Base, because prior to making 
this decision, he had received the Commission's aforesaid 
recommendation which, for the reasons stated hereinabove, 
was not in compliance with the dictates of the Act. 

139. No further right of review or appeal, or any other 
remedy is available to plaintiffs before the Commission or 
any other tribunal or court, or under the terms of the Act or 
any other statute, and substantial, irreparable and immediate 



harm and injury will be sustained by the plaintiffs in the 
absence of the granting of the relief requested herein. 

140. As a result of the foregoing, the Commissi~n and 
the President exceeded their power and authority under the 
Act and 5 U.S.C. 8 706(2), and plaintiffs are thereby enti- 
tled to a declaratory judgment, pursuant to 28 USC $9 2201 
and 2202, and 5 U.S.C. $9 701 et seq. declaring and adjudg- 
ing that the Commission's recommendation to the President, 
dated July 1, 1993, to close Plattsburgh Air Force Base, and 
the President's decision approving such closure is illegal, 
null and void, and of no force and effect, and that any action 
taken by defendant Les Aspin, as Secretary of Defense, 
Sheila Widnall, as Secretary of the Air Force, and their 
employees and agents, to close Plattsburgh Air Force Base 
is illegal, null and void, and of no force or  effect. 

TENTH CLAIM FOR RELIEF 

141. Plaintiffs repeat and reallege each and every allega- 
tion contained in 11 1-140 inclusive, of the within com- 
plaint, with the same force and effect as if fully set forth 
herein, 

I 142. The aforementioned lack of compliance with the 
requirements of the Act adversely effect and aggrieve the 
plaintiffs by denying to them a fair procedure for the closure 
of Plattsburgh Air Force Base, as guaranteed by the Act, and 
further denying to them due process of law, as guaranteed 
by the Due Process Clause of the Fifth Amendment of the 

I 
United States ~onititution. I 

43a 

143. As a result of the foregoing, including but not lim- 
ited to the factors of economic and other harm to plaintiffs, 
as previously set forth herein, there will be immediate, 
substantial, and irreparable harm and injury to plaintiffs 
resulting from the closure of Plattsburgh Air Force Base 
without full compliance with the Act. 

144. As a result of the foregoing, plaintiffs are entitled to 
an injunction enjoining the defendant, Les Aspin, as Secre- 
.tary of Defense, Sheila Widnall, as Secretary of the Air 
Force, and their agents and employees, from taking any 
action to close the Plattsburgh Air Force Base based upon 
any approval by the ~residenfto close the Base, in response 
to the recommendation of the Commission, dated July 1, 
1993, to close the Base, and further enjoining them from 
taking any action to make McGuire Air Force Base the 
home base of the East Coast Air Mobility Wing. 

. . 
145. Plaintiffs have no prompt, adequate and effective 

remedy at law, and this action, including the granting of the 
injunction requested herein, is the only available means to 
them to avoid the aforesaid immediate, substantial, and 
irreparable harm and injury, and to secure the protection of 
their rights. 

WHEREFORE, plaintiffs demand judgment on their first, 
second, third, fourth, fifth, sixth, seventh, eighth, and ninth 
claims for relief declaring and adjudging, pursuant to 28 
U.S.C. 2201 and 2202, (and with respect only to their ninth 
claim, also pursuant to 5 U.S.C. 701 et. seq.) that the 
Defense Base Closure Commission's recommendation to 
the President, dated July 1, 1993, to close Plattsburgh Air 
Force Base, and the President's approval of this recommen- 
dation is illegal, null and void, and of no force and effect, 
and that any action taken by the defendants, Les Aspin, as 



United States Secretary of Defense, Sheila Widnall, as 
United States Secretary of the Air Force, and their em- 
ployees and agents, to close Plattsburgh Air Force Base is 
illegal, null and void, and of no force and effect; and plain- 
tiffs demand judgment on their tenth claim for relief for an 
injunction enjoining the defendants Les Aspin, as United 
States Secretary of Defense, Sheila Widnall, as United 
States Secretary of the Air Force, and their agents and 
employees, from taking any action to close the Plattsburgh 
Air Force Base predicated upon any approval by the Presi- 
dent to close the Base, in response to the recommendation of 
the Commission, dated July 1, 1993, to close the Base, and 
further enjoining the defendants Les Aspin, as United States 
Secretary of Defense, Sheila Widnall, as United States Sec- 
retary of the Air Force, and their agents and employees, 
from taking any action to make McGuire Air Force Base the 
home base of the East Coast Air Mobility Wing, and for 
such other, further and different relief as to the Court seems 
just and proper. 

Dated: December 2, 1993 
Albany, New York 
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lawsuits to ensure federal agency compliance with statutes 
requiring openness, public participation, preparation of public 
reports, and governmental accountability. Public Citizen's 
ability to bring a variety of cases to enforce its members* 
rights may be affected by the outcome of this case. 

Public Citizen also has a longstdig  interest in 
ensuring federal agencies* compliance with their obligation 
to prepare environmental impact statements on their 
proposals, as required under the National Environmental 
Policy Act ("NEPAn), 42 U.S.C. 4332. However, the 
Court of Appeals for the D.C. Circuit recently embraced the 
logic that the government urges the Court to adopt here and 
held that judicial review of a federal agency's r e W  to 
prepare an environmental impact statement, where the 
President has the ultimate authority over the substantive 
decision, was not available under the Administrative 
Procedure Act. Public Citizen v. m c e  of the U.S. lkade 
Repmentatiw, 5 F.3d 549 @.C. Cir. 1993), cen. pending, 
No. 93-560. Public Citizen seeks to file this brief because 
the Court's disposition of this case may have a direct impact 
on the reviewability of NEPA claims, including those at issue 
in Public CWen. 

Public Citizen also seeks to file this brief to 
demonstrate hcw this case sh~ul5 be resolved in a way that 
will not e h h t e  judicial review for whole categories of 
NEPA obligations that have consistently been reviewed by 
the courts in the past, as well as ather similar obligations 
imposed on federal agencies by federal law. Although our 
views are generally in accord with those of respondents, we 
differ with respondents on the issue of whether a decision on 
the merits made by the President must necessarily be set 
aside as a result of an agency's violations of statutorily 
mandated procedures. The attached brief asserts that judicial 
review of an agency's compliance with statutory mandates is 
available, even though a violation of those mandates need not 
result in an invalidation of the President's decision. 



Petitioners have consented to the filing of  this brief. 
Respondents, however, have declined to consent because they 
disagree with our position on the merits. 

Respectfully submitted, 

PATTI A. GOLDMAN 
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GROUP 

Suite 700,2000 P Street, N. W. 
Washington, D.C. 20036 
(202) 833-3000 

Attxrnreys for Amicrcr 

January 1994 





TABLE OF CONTENTS 

. . . . . . . . . . . . . . . . . . . . . .  Table of Authorities iii 

. . . . . . . . . . . .  INTEREST OF AMICUS CURIAE 1 

. . . . . . . . . . . . . . .  STATEMENT OF THE CASE 2 

. . . . . . . . . . . . .  A. The Statutory Structure. 2 
. . . . . . . . .  B. The Proceedings in this Case. 4 

............... SUMMARY OF ARGUMENT 6 

ARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . .  7 

A. An Agency's Compliance with its 
Statutory Mandates is Presumptively 
Reviewable. . . . . . . . . . . . . . . . . . .  7 

B. The APA's Final Agency Action 
Requirement is Sufficiently Flexible to 
Permit Review of an Agency's 
Compliance with its hdqmdent 

............ Statutory Mandates. 11 
C. Pre-Frunklin Judicial Review of 

Presidential Decisions md Related 
Agency Actions Has Followed This 
Pattern. . . . . . . . . . . . . . . . . . . .  15 

D. Franklin A p p l i e d .  Exis t ing  
Reviewability Principles Without 
Further Limiting the Reviewability of 

. . . . . . . . . . . . . .  Agency Actions. 19 



E. An Agency's Compliance with its 
Independent Statutory Obligations is 
Still Reviewable After Franklin, Even 
Where the President is the Ultimate 

-A 

Decisionmaker. . . . . . . . . . . . . . . zz 

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . .  30 



TABLE OF AUTIIO- 

CASES PAGE: 

Abbott Laboratories v. Gardner, 
. . . . . . . . . . . . .  387 U.S. 136 (1967) 8 ,  12, 13 

American School of Magnetic Healing v. McAnnulty, 
. . . . . . . . . . . . . . . . .  187 U.S. 94 (1902) 10 

. . . . . .  Andrus v. Sierra Club, 442 U.S. 347 (1979) : 26 

Annsmng v. Erecuc~~ve m c e  of the Prcsidenf, 
1 F.3d 1274 @.C. Cir. 1993) ........... 23 

Bowen v. Michigan Academy of Family Physicians, 
. . . . . . . . . . . . . . . . .  476 U.S. 667 (1986) .8  

California v. Block, 690 F.2d 753 (9th Cir. 1982) . . .  27 

Qu'cago & Southern Air Lines, Im. v. Watcnnan 
Steamship Corn,, 333 U.S. 103 (i948) . 17, 18, 20 

Colorado Environmental W i t i o n  v. Lyian, 
. . . . . . . . .  803 F.  Supp. 364 @. Col. 1992) 27 

Common Cause v. hRC, 674 F.  2d 92 1 @.C. Cir. 
. . . . . . . . . . . . . . . . . . . . . . . . . .  1982) 14 

Cwler v. Hayes, 818 F.2d 879 @.C. Ci. 1987) . . . .  15 

Dakota Central Telephone Co. v. South Dakota 
... a rel. Payne, 250 U.S. 163 (1919) 16, 17,20 



Dames & Moore v. Regan, 453 U.S. 654 (1981) . 16, 22 

Dunlop v. Bachowski, 421 U.S. 560 (1975) . . . . . . . .  8 

Environmental Defense Fund, Znc. v. Hardin, 
. . . . . . . . .  428 F.2d 1093 @.C. Cir. 1970) 15 

Environmentd Defeme Fwd, Inc. v. Rucklahaus, 
. . . . . . . . . .  439 F.2d 584 @.C. Cir. 1971) 15 

FTC v. Standard Oil Co., 449 U.S. 232 (1980) . . . . .  13 

Franklin v. Massachusetts, 
. . . . . . . . . . . .  1 12 S.  Ct. 2767 (1992) passim 

Frozen Foods Express v. United States, 
. . . . . . . . . . . . . . . . .  351 U.S. 40 (1956) 14 

Gardner v. Toilet Goods ,4ssocimanon, Zirc., 
. . . . . . . . . . . . . . . . .  387 U.S. 167 (1967) 13 

Greenpeace USA v. Stone, 748 F. Supp. 749 
@. Haw. 1990), appeal dismissed as moot, 

Harper v. Virginia, 113 S .  Ct. 25 10 (1993) . . . . . . .  28 

Helco Products Co. v. McNutt, 137 F.2d 68 1 
@.C. Cir. 1943) . . . . . . . . . . . . . . . . . . .  14 

Z l T  World Conwuuu*ca~~~onr v. FCC, 466 U.S. 463 
. . . . . . . . . . . . . . . . . . . . . . . . .  (1984). 14 



Idaho Conservation League v. Mwnma, 956 F.2d 1508 
. . . . . . . . . . . . . . . . . . . .  (9th Cir. 1992) 27 

Izaak Walton League v. Marsh, 655 F.2d 346 @.C. 
Cir.), cen. denied, 454 U.S. 1092 (1981) . . . .  26 

John Hancock Mutual Life Insurance Co. v. Harris 
Trust & Savings Bank, 62 U.S.L.W. 4025 

. . . . . . . . . . . . . . . .  (S.Ct. Dec. 14, 1993) 22 

Kencia11 v. United States, 37 U.S. (12 Pet.) 524 
. . . . . . . . . . . . . . . . . . . . . . . . .  (1838). 10 

Kleppe v. Sierra CIub, 427 U.S. 390 (1976) . . 12, 26, 27 

Lujan v. Defenders of WIdlife, 112 S. Ct. 2130 
. . . . . . . . . . . . . . . . . . . . . . . . .  (1992) .21 

Lujan v. National WiIdlife Federation, 497 U.S. 871 
. . . . . . . . . . . . . . . . . . . . .  (1990). . .  .-. 12 

Marbury v. Madison, 5 U.S. (1 Cranch) 137 
. . . . . . . . . . . . . . . . . . . . .  (1803) 10, 16,22 

NZRB v. Sears, Roebuck & G., 421 U.S. 132 (1975) . 13 

National Automated L.auadry & Cleaning Council v. 
. . .  Shultz, 443 F.2d 689 @.C. Cir. 1971) 13, 14 

National Treasury Employees Union v. Nucon, 492 
F.2d 587 (D.C. Cu. 1974) . . . . . . . . . . . . .  16 

Natutd Resources Defense OmiZ v. Ljan, 768 F. 
.............. Supp. 870 (D.D.C. 1991) 26 

Public Citizen v. Depar&w# of Jwticc, 491 U.S. 440 
......................... (1989). .25 

v 



I . . . . . . . .  . 
Public Citizen v . National Economic Commission. 

703 F Supp; 1123 (D.D.C. 1989) 14 

I Public Citizen v . Nuclear Regulatory Commission. 
. . . . . . . . . .  940 F.2d 679 @.C. Cir . 1991) 14 

~ u b i i c  Citizen v . Wce of the U.S. Trade 
Representative. 970 F.2d 916 @.C. Cir . 

. . . . . . . . . . . . . . . . . . . . . . . . . .  1992) 12 

Public Citizen v . mce of the U.S. Rude 

. . . . . . .  
Repmen~n'w.  5 F.3d 549 (D.C. Cir . 

. . 1993). c m  pending No 93-560 2. 28 

I .. . . . . . . . . . . . . . . . . .  . 
Realty Income lhst  v . Eckerd. 564 F.2d 447 

(D.C. Cir 1977) 26 

. . . .  
Renegotiation Board v . Gnmvnan AircrM 

Engineering Cop.. 421 U.S. 168 (1975) 14 

I Robertson v . Methow VaUey citizens Council. 
................. 490 U.S. 332 (1989) 25 

. . .  . . Romer v arlucci. 847 F.2d 445 (8th Cii 1988) 18 

Ryan v . Department of Justice. 617 F.2d 78 1 
. . . . . . . . . . . . . . . . . . .  . @.C. Cir 1980) 23 

Sierra Club v . Adams. 578 F.2d 389 @.C. Cir . 
. . . . . . . . . . . . . . . . . . . . . . . . . .  1978) 19 

. . .  . . I Soucie v David. 448 F.2d 1067 (D.C. Cir 1971) 23 

. . . . . . . . . .  . I Stark v WiM. 321 U.S. 288 (1943) 10 I 

I ....................... 
Toilet Goocis Aswiafion v . Gdner .  387 U.S. 158 

(1967) 12. 15 

vi 



Tnrstees for Alaska v. Hodel, 806 F.2d 1378 
(9th Cir. 1986) . . . . . . . . . . . . . . . . . . . . 26 I 

U.S. ex rel.  mas C ~ N  southern ~ y .  CO. v. ICC, I 

United States v. Storer Bmakasting Co., 
351 U.S. 192 (1956) . . . . . . . . . . . . . . 13, 14 

Virginian Ry. Co. v. System .Federation No. 40, 
300 U.S. 515 (1937) . . . . . . . . . . . . . . . . . 10 

WWHT, Inc. v. FCC, 656 F.2d 807 (D.C. Cir. 
1981) . . . . . . . . . . . . . . . . . . . . . . . . . . 15 

Wisconsin v. Weinberger, 745 F.2d 412 (7th Cir. 
1984) . . . . . . . . . . . . . . . . . . . . . . . 18,19 

Work v. U. S. a rel. Rives, 267 U.S. 175 (1925) . . . . 10 

Youngstown Sheer & Tube Co. v. Sawyer, 
343 U.S. 579 (1952) . . . . . . . . . . . . 15, 16, 22 

CONSTITUTIONAL & STATUTORY PROVISIONS 

U.S. Const. art. 11, 63, cl. 1 . . . . . . . . . . . . . . . . 25 

13 U.S.C. 141 . . . . . . . . . . . . . . . . . . . . . . . . 19 



Administrative Procedure Act, 
. . . . . . . . . . . . . . . . . . . .  5 U.S.C. $553 24 

I 5 U.S.C. 6 702 . . . . . . . . . . . . . . . . . . . .  15 1 

. . . . . . . . . . . . . . . . .  5 U.S.C. $ 704 passim 1 

Department of Defense Appropriations Act of 1983, 
Pub. L. NO. 97-377, 96 Stat. 1847-48 

. . . . . . . . . . . . . . . . . . . . . . .  (1982). 25-26 

Federal Advisory Committee Act, 
. . . . . . . . . . . . . . . . . . .  5 U.S.C. App. 2 24 

Freedom of Information Act, 

I Government in the Sunshine Act, 
. . . . . . . . . . . . . . . .  5 U.S.C. 8 552b 24, 28 

National Environmental Policy Act, 
. . . . . . . . . . .  42 U.S.C. 8 4332 2, 18, 25, 26 

The Defense Base Closure and Realignment Act of 
1990, Pub. L. No. 101-510, Title XXM, 

. . . . . . . . . . . . . . . . . .  104 Stat. 1808 passim 

MISCELLANEOUS 

Appendix to Attorney General's Statement on 
Revised Committee Print of Administrative 

. . . . . . . . . . . . . . . .  I Procedure Act (1945) . 9  



House Judiciary Committee Report on S.7, 79th 
Cong., 1 st Sess. (1945) . . . . . . . . .  8, 9, 10, 1 1 

H.R. Conf. Rep. No. 1017, 100th Cong., 2d Sess. 
. . . . . . . . . . . . . . . . . . . . . .  at 23 (1988) 26 

K. Davis, Administrative Law Treatise (2d ed. 
. . . . . . . . . . . . . . . . . . . . . . . . . .  1984) 17 

R. Pierce, S. Shapiro, & P. Verkuil, Administrufive 
. . . . . . . . . . .  Law & Process 182-83 (1985) 12 

Senate Judiciary Committee, Administrative Procedure 
Act Report on S.7, 79th Cong., 1st Sess. 
(1945) . . . . . . . . . . . . . . . . . . . . . . . .  7,11 





JOHN H. DALTON, 
SECRETARY OF THE NAVY, ET AL. 

ARLEN SPECTER. ET AL., = 

On Writ of Certiorari to the United States 
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AMICUS CURIAE BRIEF IN 
SUPPORT OF m C E  

INTEREST OF AMICUS CURIAE 
Public Citizen is a nonprofit corporation with 160,000 

members that has worked since 1971 for the enactment and 
enforcement of strong health, safety, consumer protection, 
and open government laws. It has brought numerous 
lawsuits to ensure federal.gency compliance with statutes 
requiring openness, public participation, prepdon of public 
reports, and governmental accountability. Public Citizen's 
ability to bring a variety of cases to enforce its members' 
rights may be affected by the outcome of this case. 



Public Citizen also has a longstanding interest in 
ensuring federal agencies' compliance with their obligation 
to prepare environmental impact statements on their 
proposals, as required under the National Environmental 
Policy Act ("NEPA"), 42 U.S.C. 8 4332. However, the 
Court of Appeals for the D.C. Circuit recently embraced the 
logic that the government urges the Court to adopt here and 
held that judicial review of a federal agency's refusal to 
prepare an environmental impact statement, where the 
President has the ultimate authority over the substantive 
decision, was not available under the Administrative 
Procedure Act. Public Citizen v. W c e  of the U.S. Thzde 
Representatiw, 5 F.3d 549 @.C. Cir. 1993), cert. pending, 
No. 93-560. Public Citizen is also filing this brief to 
demonstrate how this case should be resolved in a way that 
will not eliminate judicial review for whole categories of 
NEPA obligations that have consistently been reviewed by 
the courts in the past, as well as other similar obligations 
imposed on federal agencies by federal law. 

STATEMENT OF THE CASE 

A. The Statutory Structure. 
The Defense Base Closure and Ralignment Act of 

1990 (the 'Act"), Pub. L. No. 101-510, Tit. XXJX, 104 
Stat. 1808, established a carefully crafted procedure for 
identifying and closing unnecessary military bases. First, the 
Secretary of Defense must employ notice and comment 
rulemaking procedures to establish the criteria that will be 
used to select bases for closure in each of three scheduled 
rounds of base closures. Id. 8 2903(b). For each round, the 
Secretary must also prepare a force-structure plan based on 
an assessment of probable national security threats. Id. # 
2903(a). The Secretary is required to rely on the selection 
criteria and force-structure plan in making his base closing 
recommendations to the President. Id. 8 2903@)(2) & 
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Second, the Secretary of Defense may make base 
closure recommendations for each round, but he must do so 
by publishing his recommendations in the Federal Register by 
April 15th of the base closing decision year (1991, 1993, and 
1995). Id. 8 2903(c)(1). The Secretary's recommendations 
must include a summary of the selection process and a 
justification for each recommendation. Id. 8 2903(c)(2). 
Moreover, the Act directs that the Secretary consider all 
military installations equally, without regard to whether they 
had previously been proposed for closure by the Department. 
Id. 8 2903(c)(3). Finally, the Secretary must make all 
information used in making his recommendations available to 
the bodies charged by the Act with reviewing his 
recommendations. Id. 8 2903(c)(4). 

Third, the Act establishes a Defense Base Closure and 
Realignment Commishn, which is charged with reviewing 
the Secretary's recommendations and making its own base 
closing recommendations to the President. Id. $5 2902, 
2903(d). Specifically, after conducting public hearings on 
the Secretary's recommendations, id. Q 2903(d)(l), the 
Commission must, by July lst, transmit it .  own 
recommendations to the President. Id. Q 2903(d)(2). The 
Commission may chauge the Secre&ry's m d t i o n s ,  
if it concludes that the Secrdary deviated substanrny h r n  
the forcestructure plan and the selection criteiia, as long as 
it explains its reasons for doing so. Id. 8 2903(d)(2)(B) & 
(3). Commission meetings must be open to the public, 
except when classified information is discussed. Id. 5 
2We)(2)(A) 

Fourth, by May 15th, the Comptroller General must 
also prepare a detailed analysis of the Secretary's 
recommendations and selection process. Id. Q 2903(d)(5). 
That report must be transmitted to both Congress and the 
Commission. Id. 

Fifth, the President has until July 15th to approve or 
disapprove, in whole or in part, the Commission's base 
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mmmendations or of the force-structure plan. Id. at 950- 
52. In contrast, the court found no congressional intent to 
preclude review of claims that the recommendation process 
was illegal because the Secretary had failed to publish a 
summary of the selection process and the justification for his 
base closure recommendations, id. at 952, the Commission 
had failed to hold public hearings, id. at 952-53, and the 
Secretary had failed to transmit to the Commission and the 
Comptroller General all the information used in making his 
recommendations. Id. at 952. 

According to the court, however, review of these 
procedural claims is limited in two respects. First, no 
judicial review is available until the President's decision 
becomes effective because of the Base Closing Act's tight 
timetables and the plimhmy nature of the steps in the 
process prior to the President's decision. Id. at 945-46. 
Second, "[wlhether or not a violation d v e s  a remedy is 
something that a court must determine through an exercise of 
its discretion . . . [and] [tlhus, judicial review does not mean 
that any technical defalcation will invalidate the package and 
require that the process be m t e d  from square one." Id. 
at 950. 

This Court vacated and rwnanded the case for fbrther 
consideration in fight of its interv&g dezhion in RwkZin 
v. Massachusm, 112 S. Ct. 2767 (1992). On rema,nd, a 
divided panel held that Eranklin does not affect the 
reviewability of respondents' procedural claims. 995 F.2d 
404. The court held that, as distinct from the merits of the 
base closing recommendations, which it previously held are 
unreviewable, the courts could review claims that the 
Secretary or the Commission violated specific, 
nondiscretionary aspects of the statutory recommendation 
process. It reasoned that "the fact that [the M d e n t ]  played 
a role provides no justification for holding the process and 
the final executive action immune from review for 
compliance with mandatory procedural -6 of the 
Act." Id. at 41 1. Moreover, accordhg to the court, any 
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deviations by the Secretary or the Commission from the base 
closing statute could be so significant that they would nullify 
the delegation of decisionmaking authority to the President 
and make his decision ultra M'res. Id. at 408-09. 

SUMMARY OF ARGUMENT 
. *.. 

Nothing in FrankZin reverses the presumption 
embodied in the APA that an agency's violations of its 
independent statutory obligations are judicially reviewable. 
Thus, even where the President makes a final decision on the 
merits, APA review is still available to determine whether an 
agency has violated its independent statutory mandates to 
conduct public hearings, prepare public reports and impact 
statements, make its records or meetings open to the public, 
or ensure public participation in its decisionmaking process 
leading to the President's decision. When an agency fails to 
comply with these obligations, its action is final and 
reviewable, and the courts have the power to remedy the 
agency's noncompliance, where that is possible. Indeed, the 
fact that the -dent's decision on the merits is 
unreviewable is more, not less, of a reason for the courts to 
assup, that !he agency complies with the statutory directives 
given it by Congress. 

Franklin ,-d~ for the proposition, in keeping wi!h 
other past precedent, that the merits of the President's base 
closing decision are not reviewable. In seeking to extend this 
principle to preclude review of the agencies' compliance with 
their statutory obligations, the government confuses the issue 
of reviewability and the appropriate remedy. As the Third 
Circuit recognized in its first decision, the fact that an agency 
has deviated from statutorily mandated procedures does not 
mean that the courts will invalidate the decision made as a 
result of the flawed process. The President's decisionmaking 
authority may M e r  limit the available remedies, but that 
does not the agencies' actions unreviewable. 



ARGUMENT 

THE ROLE OF THE PRESIDENT UNDER 
TBE BASE CWSING ACT DOES NOT 
RENDER UNREVIEWABLE CLAIMS 
TEAT FEDERAL AGENCIES VIOLATED 
THEIR INDEPENDENT OBLIGATIONS 
UNDER THAT ACT OR OTHER 
PROVISIONS OF LAW. 

Amicus agmm with the Third Circuit that nothing in 
RmkZin means that the President's involvement in this and 
other similar decisionmaking processes eliminates APA 
review that would 0th- be available to determine 
whether federal agencies have complied with 
nondiscretionary statutory mandates. To understand why 
Franklin does not radically alter APA review in the way 
urged by petitioners, this brief begins by discussing the 
availability of judicial review and the APA's finality 
requirement prior to Franklin. It then explains how the 
Frmklin decision flows from, and is consistent with, past 
juriqmdence. Finally, the brisf describes the t p s  of 
statutory claims against agencies that may still be reviewed 
under the APA pursuant to past practice and the rationale of 
Fr&n, if not aU of its language. 

A. An Agency's Compliance with its Statutory 
Mandates is Presumptively Reviewable. 

The APA was heralded by its drafters as ensuring that 
judicial review is available "to afford a remedy for every 
legal wrong. " Senate Judiciary Committee, Administrative 
Procedure Act Report on S.7, 79th Cong., 1st Sess. (1945), 
in Administran've Procedure Act.- Legislatiye History at 193, 
304 (1946); id. at 325-26 (colloquy between Sen. McCarran 
& Sen. Austin); id. at 368 (statement of Rep. Walter). Thus, 
'[algewy action made reyiewable by statute and final agency 
action for which there is no other adequate remedy in a court 
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are subject to judicial review." 5 U.S.C. 8 704. 
In Abbott Laboratories v. Gardner, 387 U.S. 136, 

140-41 (1967), this Court construed this provision to embody 
a presumption of reviewability: 

[Jludicial review of a final agency action by 
an aggrieved person will not be cut off unless 
there is persuasive reason to believe that such 
was the purpose of Congress. Early cases in 
which this type of review was entertained 
have been reinforced by the enactment of the 
Administrative Procedure Act, which 
embodies the basic presumption of judicial 
review to one "suffering legal wrong because 
of agency action, or adversely affected or 
aggrieved .within the meaning of a relevant 
statute. " 

Id. at 140 (quoting 5 U.S.C. $ 702, APA standing 
requirement; citations omitted). See also Bowen v. Michigan 
Academy of Family ~hysicians, 476 U.S. 667, 681 (1986) 
("We ordinarily presume that Congress intends the executive 
to obey its statutory commands and, accordingly, that it 
expects the courts to grant relief when an executive agency 
violates such a command"). 

Under this psuinpticjn, legislative si!enw, is 
insufficient to preclude judicial review. As the House 
Judiciary Committee made clear, there must be "clear and 
convincing evidence of an intent to withhold" judicial 
review, and "[tlhe mere failure to provide specially by 
statute for judicial review is certainly no evidence of intent 
to withhold review. " Report on S.7, 79th Cong., 1st Sess. 
(1945), in APA Legislative History at 275; Dunlop v. 
Bachowski, 421 U.S. 560, 567 (1975) (no clear and 
convincing evidence of legislative intent to preclude judicial 
review of agency decision there). 

The APA spells out the circumstances in which the 
presumption of reviewability may be overcome. Section 701 
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creates exceptions to judicial review to the extent that a 
statute precludes review or commits the action to agency 
discretion by law. As explained by the Attorney General's 
Committee which was deeply involved in the development of 
the APA, judicial review is available under the APA "[ilf a 
party can show that he is 'suffering legal wrong' " and 
'legislation does not indicate that judicial review is precluded 
or withdrawn." APA Legislative History at 37-38; see also 
Appendix to Attorney General's Statement on Revised 
Committee Print (1945), in APA Legislafive History at 229. 

Congress envisioned that statutory preclusion of 
review would rarely be found: 

It has never been the policy of Congress to 
prevent the administration of its own statutes 
from being judicially confined to the scope of 
authority granted or to the objectives 
specified. Its policy could not be otherwise, 
for in such a case statutes would in effect be 
blank checks drawn to the credit of some 
administrative officer or board. The statutes 
of Congress are not merely advisory when 
they relat~, to a d e t i v e  agencies, any 
more than in other cases. 

House Judiciary Committee Report, in APA Legizlative 
History at 275. Moreover, the APA's limitations on judicial 
review of matters committed to agency discretion are 
inapplicable to questions of law: 

Matters of discretion are necessarily exempted 
from the section, since otherwise courts would 
in effect supersede agency functioning. But 
that does not mean that questions of law 
properly presented are withdmwn h m  
reviewing courts. . . . [Wlhere statutory 
standards, definitions, or other grants of 
power deny or require action in given 
situations or confine an agency within limits 
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as required by the Constitution, then the 
determination of the facts does not lie in 
agency discretion but must be supported by 
either the administrative or judicial record. 

Id. In other words, the APA's presumption of reviewability 
is at its zenith with respect to claims that an agency has 
exceeded its statutory authority or acted in contravention of 
the Constitution. 

This is consistent with principles of judicial review 
preceding the enactment of the APA. Thus, as far back as 
Marbury v. Madison, 5 U.S. (1 Cranch) 137,163-65 (1803), 
this Court established the general proposition that, if a 
statutory right is violated, the aggrieved person has a remedy 
through a writ of mandamus to compel compliance with 
nondiscretionary statutory mandates. See d o  Virginian Ry. 
Co. v. System Fedemtion No. 40,300 U.S. 5 15,545 (1937); 
Wonk v. U.S. ex rcl. Riw, 267 U.S. 175, 177 (1925); U.S. 
ex rel. Kansas City Southern Ry. Co. v. ICC, 252 U.S. 178, 
187 (1920); KendaU v. United Smes, 37 U.S. (12 Pet.) 524, 
610-1 1 (1838). Outside the mandamus context, and prior to 
the APA, courts regularly reviewed claims that agencies 
exceeded their stat~tory authority. Stank v. W i M ,  321 
U.S. 288 (1943) (deductions from milk prducers fund 
allegedly antrary t~ stap~te); Amen'cm S d m l  af -iiagnetic 
Healing v. McAnnulry, 187 U.S. 94, 110 (1902) (Court 
reviewed postmaster general's detention of mail without 
statutory authority). 

The APA codifies this strong presumption of judicial 
review of agency compliance with statutory mandates. See 
5 U.S.C. 8 706(2)(A), (C) & (D). Therefore, under the 
APA, if a live controversy exists, if the parties seeking 
review have standing, and if Congress has not excluded a 
decision from judicial review, the federal courts are available 
to ensure agency compliance with sta@tory mandates. 



B. The APA's Final Agency Action 
Requirement i s  Sufficiently Flexible to 
Permit Review of an Agency's Compliance 
with its Independent Statutory Mandates. 

The APA's final agency action requirement is 
contained in the provision embodying the presumption of 
reviewability, not in the APA's exception to that 
presumption. The House and Senate Judiciary Committees 
equated "final agency action" with "effective or operative 
agency action for which there is no other adequate remedy in 
any court." House Judiciary Committee Report, in APA 
Legislative History at 277; Senate Judiciary Committee 
Report, in APA Legislative History at 213. Moreover, there 
is some indication that the final aeencv action reauirement 

there is a subsequent and adequate remedy at law available 
. . . . " APA Legislative History at 37. 

The other sentences of Section 704 further 
demonstrate that Congress was not trying to curtail judicial 
rzview of actions adversely affecting potential litigants. 

Thus, the final agency action requirement delays judicial 
review until the agency has made its final decision or taken 
its final action on the matter at issue. 

decisionmaking process, not to preclude review entirely. 
Where Congress has delegated decisionmaking authority to 1 

record, including a complete statement of the reasons for the 1 
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decision. R. Pierce, S. Shapiro, & P. Verkuil, 
Administratlatlve Law & Process 182-83 (1985). Moreover, 
postponing judicial review until after the agency has made its 
final decision avoids unnecessary litigation. See KIeppe v. 
Sierra Club, 427 U.S. 390, 406 n. 15 (1976); Public Citizen 
v. OJice of the U.S. Trade Repre~ent~ve, 970 F.2d 916, 
920 @.C. Cir. 1992). None of these purposes is sewed by 
foreclosing judicial review once the agency has taken its final 
steps under a particular statutory mandate, i.e., held a 
meeting in secret, issued a regulation without obtaining 
public comment, or Med to prepare a public report by the 
time required. 

In the most definitive construction of the APA's final 
agency action requirement, Abbott Laboratories stated that 
agency action is defined broadly and that the finality 
requirement is to be interpreted in a pragmatic way. 387 
U.S. at 149. The core question is whether the agency action 
is 'definitive" as opposed to tentative, informal, or the ruling 
of a subordinate official. Id. at 151.' 

'In Abbe# Laboratories, the Court discussed finality as 
part of its broader ripeness inquiry. 387 U.S. at 148-49. 
In that context. t!!e Cccrt concluaied that the case was ripe 
because the regulation required immediate compliance by the 
petitioners, which gave them a sufficient interest to seek pre- 
enforcement review of it. Compare Toilet Goocis Associalion 
v. Gardner, 387 U.S. 158 (1967) (regulation authorizing 
certain actions if a company refuses an inspection may never 
apply to petitioners, and thus the challenge will not be ripe 
until the regulation is applied). By focusing on whether the 
agency action affects the litigants' conduct, the ripeness 
analysis injects standing considerations into the inquiry. 
However, it does so in conjunction with the constitutional 
case or controversy requirement, not under the APA's 
Wty requirement. See also wan v. Nm'onal Wildlife 
Federarion, 497 U.S. 871, 883, 891-93 (1990). 
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The focus of the finality inquiry has been on whether 
the agency has completed its decisionmaking process. Thus, 
where an agency has conducted an investigation, but not 
decided whether the facts adduced in that investigation 
warrant an agency enforcement action, there has been no 
final agency action, particularly where the factual results of 
the investigation may be challenged in a subsequent 
enforcement proceeding. United States v. Los Angela & 
Salt Lake RR Co., 273 U.S. 299 (1927). Similarly, the 
initiation of administrative enforcement pmeediigs is not a 
final agency action, because it is not a definitive statement of 
position, it has no legal force, and the entity has another 
remedy at law -- defending itself in, and challenging the 
propriety of, the enforcement p d g .  FTC v. Standard 
Oil CQ., 449 U.S. 232, 241-42, 245 (1980). In contrast, 
where an agency has promulgated a regulation that codifies 
its interpretation of a statute, its decision is final, particularly 
where private parties are required to adjust their conduct to 
comply with that interpretation. Abbotr Laboratories, supra; 
Gardner v. Toilet Goocis Association, Inc., 387 U.S. 167 
(1967); United States v. Storer Btvtzkasting CQ., 35 1 U. S. 
192 (1956); CBS, Inc. v. United States, 316 U.S. 407 
(1942). 

From Abbott Ldmratories and its progeny, it follows 
that a tentative ruling, or one subject to authoritative 
reconsideration, is not final. Abbott Laboratories, 387 U.S. 
at 15 1 ; National Automated Laundry & Cleaning Council v. 
Shulrz, 443 F.2d 689,699-700 @.C. Cir. 1971). Nor is the 
view of a subordinate official ordinarily considered a final 
action of the agency if there is likely be to review at higher 
levels of the agency. Abbott Laboratories, 387 U.S. at 15 1; 
cf. N U B  v. Sears, Roebuck & Cb., 421 U.S. 132 (1975) 
(determining whether subordinate official had final 
decisionmaking authority for purposes of Freedom of 
Information Act exemption for pmdeckional agency 
deliberations); Renegotiation Board v. Gnunman Aitcr@ 
Engineering Cop., 421 U.S. 168 (1975) (same). In 
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contrast, the ruling of an agency head is presumptively final, 
in the absence of some indication that it is tentative. 
National Automared Luundry, 443 F.2d at 701. Similarly, a 
decision is likely to be considered final if it results from a 
formal process, such as notice and comment rulemaking, that 
is designed to take into account the views of outsiders and to 
state the agency's definitive interpretation. Storer 
Broaakasting, 351 U.S. at 198; CBS, 316 U.S. at 418; 
Nmanonal Automated Luundry, 443 F.2d at 698-99; see also 
Frozen Foods &press v. United States, 351 U.S. 40 (1956) 
(administrative order exempting certain commodities from 
certificate requirements is final). Moreover, in contrast to an 
agency official's advisory opinion on a hypothe!tical question, 
an order is subject to APA review provided that it is not 
abstract, theoretical, or academic. Cf. Heko Products Co. 
v. McNutt, 137 F.2d 681 (D.C. Cir. 1943), wit.4 Frozen 
Food Express, 35 1 U.S. at 44. It follows h m  these cases 
that the final agency action requirement is met where the 
agency has taken all the steps that it must take to finalize its 
decision with respect to the particular action that is 
challenged. 

Under this analysis, courts have routinely reviewed 
agencies' compliance with their specific statutory obligations. 
??lus, iegulations are reviewable for p r d d  defac upcn 
their promulgation, even before they have been applied to 
specific parties. See, e.g., Public Citizen v. Nuclear 
Regulatory Commission, 940 F.2d 679 @. C. Ci. 199 1). An 
agency's or an advisory committee's refusal to open a 
meeting to the public is reviewable once the decision to close 
the meeting has been made, without waiting for 
implementation of any decision made at the meeting. I I T  
World Cornm~~~can~onr v. FCC, 466 U.S. 463 (1984); 
Common Cause v. MC, 674 F.2d 921 @.C. Cir. 1982); 
Public Citizen v. National Economic Commission, 703 F. 
Supp. 1123 (D.D.C. 1989). In addition, an agency's failure 
to take an action required by statute is reviewable once the 
time for taking the action has allegedly past. Thus, courts 



have reviewed claims that an agency has unreasonably 
delayed taking required actions. See, e-g., Cutler v. Hayes, 
818 F.2d 879 (D.C. Cir. 1987); 5 U.S.C. 6 706(1). 
Similarly, an agency's denial of a rulemaking petition, or its 
failure to suspend or cancel the registration of a hazardous 
pesticide, has been reviewed under the APA, even though 
there has been no "finalw action in an afbnative sense. 
WWHT, Inc. v. FCC, 656 F.2d 807 @.C. Cir. * 1981); 
Environmental Defense Fund, Inc. v. Hardin, 428 F.2d 1093 
@.C. Cir. 1970); Environmental Defense Fund, Inc. v. 
Ruckleshaus, 439 F.2d 584 @.C. Cir. 1971). 

In sum, the final agency action requirement has never 
been construed to preclude APA review of a challenge to an 
agency's failure to take a statutorily mandated, 
nondiscretionary action, when the time for taking that action 
has past. If review of such violations is unavailable, it will 
not be because no final agency action has occurred, but 
rather because the controversy is not ripe, and therefore 
judicial review is inappropriate at that time, see Toilet 
Goods, supra, or because no party has standing under 5 
U.S.C. 8 702. 

C. Pre-PIwrWin Judicial Review of Presidential 
M i i o n s  a d  XehW Agemy Aaiotls Hss 
Followed This Pattern. 

Although the courts have viewed most presidential 
actions to be discretionary and hence unreviewable, they have 
nonetheless been willing to decide whether the President has 
exceeded his statutory or constitutional authority, most 
notably in Youngstown Sheet & lhbe Co. v. Sawyer, 343 
U.S. 579 ('1952). There, in order to avert a labor strike that 
would have stopped the production of steel needed for the 
Korean War effort, President Truman directed the Secretary 
of Commerce to take possession and operate the steel mills. 
The steel companies challenged the seizure, and this Court 
decided that the President also lacked the authority to seize 
the steel mills. First, it determined that Congress had not 



authorized the seizure and, in fact, had specifically declined 
to authorize governmental seizures as a means of settling 
labor disputes. Then the Court decided that the President 
also lacked authority under the Constitution to order the 
seizure. 

Similarly, in Dames & Moore v. Regan, 453 U.S. 
654 (1981), this Court ruled that, as part of an agreement to 
release U.S. hostages held by Iran, the President had the 
statutory and constitutional power to nullify attachments on 
Iranian assets and to qui re  the resolution of pending court 
claims against Iran through binding international arbitration. 
In both Youngstown and Dames & Moore, the plaintiffs sued 
federal agencies rather than the President, but the Court 
recognized that it was being called upon to decide whether 
the President had the authority to issue the underlying order. 
The fact that the President directed the agencies to take 
action did not insulate their actions from judicial review on 
the ground that the President had exceeded his authority. 

Likewise, in Dakota Central Telephone 0. v. South 
Dakota ex rel. Payne, 250.U.S. 163, 181, 184 (1919), this 
Court held that the courts had no power to review whether 
the President abused his discretion in taking postsion of 
telephone lines pursuant to a congressional delegation to him 
to do ;e "whenever he shall deem i! n e c e s j  for the 
national security or defense." The Court did, however, 
review whether the President exceeded the authority granted 
by Congress, holding that he did not. Id. at 184-85. 

This approach to judicial review of presidential 
actions is consistent with the parameters initially established 
in Marbury v. Madison and later applied to a mandamus 
action to compel President Nixon to grant pay increases 
mandated by statute. National Treasury Employees Union v. 
Nixon, 492 F.2d 587 @.C. Cir. 1974). Where a statute 
imposes a nondiscretionary obligation on the President, or 
expressly denies him certain authority, the courts have heard 
claims that the President has violated that statute. 



In practice, such review has rarely been undertaken. 
This is because such statutory obligations are typically 
assigned to agency officials who are then sued directly. 
Where statutes assign authority to the President, they 
frequently leave the exercise of that authority to the 
President's discretion. See, e.g. , Dakota Central, supra. 
Thus, even though, prior to Franklin, the courts, in keeping 
with the views of leading scholars, assumed that the APA 
applied to the President, they generally considered the 
President's actions within the exception to judicial review for 
actions committed to discretion by law. See K. Davis, 
~dministrarr've Law Treatise at 275 (24 ed. 1984). 

In the lead case holding pddential actions 
unreviewable, Clu'cago & Southern Air Lines, Znc. v. 
Watennan Steamship Cop., 333 U.S. 103 (19481, this Court 
decided that it had no authority under pertinent statutes to 
review the President's decision to grant or deny applications 
to air carriers to engage in overseas and foreign air 
transportation. Although the Civil Aeronautics Board 
conducted a hearing and made a recommendation to the 
President as to whether to grant a certificate to engage in 
such air transportation, the President had t m m m t d d  
statutory power to approve, modify, or deny any -Val, 
dcnial, &vendmeat,, transfer, candlatim or suspension cf 
such a certificate. In Waterman Sieamsiu'p, the W d e n t  had 
disapproved certain portions of the Board's recommendation, 
directed the Board to make specific changes because of 
unspecified "factors relating to our broad national welfare," 
and then approved a revised order that complied with his 
directions. Because there was no dispute that the President 
had unconstrained statutory authority to make such 
determinations, the Court held that the courts did not have 
the power to review orders of the Board that were issued 
entirely at the President's direction. Similarly, in United 
States. v. George S. Bush & Co., 310 U.S. 371,380 (1940), 
this Court held that the President's proclamation of changes 
in duty rates was unreviewable because the statute authorized 



the President to approve tariff changes recommended by the 
Tariff Commission if "in his judgment" such changes were 
necessaq to equalize differences in production costs. 

In both Watennan Steamship and Bush, the 
presidential decision was predicated upon a recommendation 
made by an agency. Thus, in Bush, the Tariff Commission 
conducted a hearing and made findings upon which the 
President based his determination. The Civil Aeronautics 
Board in Waterman Steamship likewise conducted a hearing 
and made a recommendation to the President as to whether 
to grant a certificate to an air d e r  to engage in foreign air 
transportation. Since the President had unfettered discretion 
to accept, reject, or modify the agencies' recommendations, 
the merits of those recommendations could not be reviewed. 

Therefore, prior to FrunkZin, the courts did not review 
discretionary actions of the President, but they did review 
claims that the M d e n t  had exceeded his statutory or 
constitutional authority. To prevent circumvention of the 
former principle, judicial review of an agency's 
recommendations for presidential action was precluded if the 
President's decision wzs not subject to judicial review. 
However, this Court has never held that a Resident's 
decision to undertake a par&icular action alone insulates an 
agmcy's implementation of that decision from judicial 
review. Thus, not only have the courts decided whether the 
President has exceeded his authority, but they have also, for 
example, routinely decided whether agencies have complied 
with their independent obligations under the National 
bvironmental Policy Act ("NEPA"), 42 U.S.C. 6 4332, to 
prepare environmental impact statements with respect to their 
implementation of presidential decisions. See, e.g., Romer 
v. Carlucci, 847 F.2d 445 (8th Cir. 1988) (en b m )  
(deployment of MX missiles pursuant to presidential basiig 
recommendation approved by Congress); W1scomin v. 
Weinberger, 745 F.2d 412 (7th Cir. 1984) (submarine 
communications system M d e n t  decided to deploy); Sierra 
Cluh v. Adams, 578 F.2d 389 @.C. Cir. 1978) (U.S. 



participation in construction of Pan American highway 
pursuant to international agreement); G r e c m  USA v. 
Stone, 748 F. Supp. 749 @. Haw. 1990), appeal ttlvnissed 
as moot, 924 F.2d 175 (9th Cir. 199 1) (removal of chemical 
weapons from Germany pursuant to presidential agreement). 
In short, the fact of presidential involvement alone has never 
been a basis for the elimination af all judicial miew of an 
agency's actions. 

D. FmkIin Applied Existhg Reviewability 
Principles Without m e r  U m b g  the 
Reviewability of Agency Actions. 

In Franklin v. Massachusetts, 1 12 S. Ct. 2767 (1992), 
this Court construed the respective statutory roles of the 
President and the Secretary of Commerce in determining how 
to count overseas citizens in the decennial census. Under the 
automatic reapportionment statute, the Secretary undertakes 
the decennial census and submits a report with the results of 
the census to the President. 13 U.S.C. 8 141(a) & @). The 
President thereafter must submit to Congress a statement of 
the census results and the number of Representatives to 
which each state is entitled under a p d b e d  method of 
calculation. 2 U.S.C. 8 2(a). The State of Massachusetts 
b d  sousbt to have the President's census subwssion set 
aside on the grounds that the Secretary's report, on which 
that submission was based, was arbitrary and capricious. 

This Court concluded that the statute gave the 
President final decisionmaking authority with respect to the 
decennial census calculations that he transmitted to Congress, 
and that the Secretary simply made a recommendation to 
him. 112 S. Ct. at 2773-75. On that basis, and because the 
Court held that the President is not an agency subject to APA 
review, Massachusetts could not obtain APA review of the 



%our Justices did not join that part of the decision 
because they concluded that the statute did not give the 
M d e n t  discretion to m d i  the census results reported by 
the Secretary. Hence, those Justices concluded that the 
Secretary's report is a final agency adion subject to APA 
review. Id. at 2779-83. 

*. 

Secretary's census report. Id. at 2773-76.* 
Under the majority's construction of the census 

statute, FmnWin is neither new nor controversial. Rather, it 
follows from the rationale of Bush, Watennan Steamship, and 
Dakota Central: Where a statute vests the President with 
discretionary authority, his exercise of that authority is not 
reviewable for abuse of discretion. 

Similarly, FranWin hardly revolutionizes the legal 
landscape in holding that the APA provides no basis for 
substantive review of agency recommendations to the 
President under such a statute. Watennan Steamship and 
Bush held long ago that review of the merits of such 
recommendations is unavailable where the statute gives the 
President final meviewable discretion. In holding that an 
agerrcy recommendation to the President cannot be challenged 
as a means to set aside the President's decision, FranWin is 
entirely consistent with past jurisprudence. 

Moreover, for the most part, FranWin applied the 
criteria that had been used previously to determine whether 
an agency's action is final. Thus, the majority asked whether 
the agency had completwl its decisionmaking process, 
whetha the Sem%ary's census report was a tentative 
recommendation, rather than a fmd, binding determination, 
and whether the report was the action of a subordinate 
official, subject to revision by a superior. 112 S. Ct. at 
2773-75. Applying these factors, the Court concluded that, 
although the census report was the culmination of the 
agency's decisionmaking process, it made recommendations 



that were subject to revision by the President, and thus its 
calculations were a moving target prior to the time the 
President acted. Id. at 2774-75. Since the case challenged 
the census calculations, the Court held that "the final action 
complained of is that of the President." Id. at 2773. 

The majority opinion also stated that review is not 
available unless 'the result of [the agency's decisionmaking] 
process is one that will dhctly affect the parties. " Id. This 
requirement is hardly controversial where, as in Franklin, the 
President has decisionmaking power and substantive review 
is sought of agency recommendations to him. 

In other contexts, however, such as where review is 
sought of an agency's hdepdent procedural obligations that 
do not directly involve the substantive outcome of the 
agency's actions, this phrase in FranWin commingles the 
APA's finality requirement with standing, ripeness, and 
mootness issues, in a way that might inappropriately preclude 
review. It need not lead to that result if the challenged 
action is properly understood, and if the effects on the parties 
are addressed in a proper manner. Thus, the correct 
approach, as recently articulated by this Court, is that APA 
review is available for an agency's failure to adhere to its 
independent procedural obligations without requiring any 
showing that compliance with the obligations would change 
the agency's substantive outcome. See Lujan v. Defenders of 
WiIdlife, 112 S. Ct. 2130,2142-43 n.7 (1992) (a party may 
assert violations of procedural rights without meeting normal 
standing requirements for dressability and immediacy). 
Under this approach, as demonstrated in the following 
section, the courts may undertake APA review of various 
challenges under the Base Closing Act, as well as of 
analogous requirements imposed under other statutes, even 
though the ultimate chision on the merits is made by the 
President or someone else who is not subject to APA review. 



E. An Agency's Compliance with its 
Independent Statutory Obligations is Still 
Reviewable After FrenWin, Even Where the 
President is the , l [nt i te  Decisionmaker. 

Prior to Franklin, this Court consistently held that the 
President's exercise of discretionary decisionmaking power 
could not be reviewed by the courts. See supra at 15-18. 
Although the Court did so generally by finding a statutory 
delegation of discretionary authority, or that the matter was 
committed to presidential discretion by law, F r d i n  reached 
the same result through its holding that the President is not 
an agency under the APA. 

Under these principles, the merits of the base closing 
decisiorr are umviewable because the President has 
unfettered discretion under the base closing statute to decide 
whether to approve the Commission's recommendations. 
That much is not disputed. The question is whether FrankZin 
stands in the way of judicial review of compliance by the 
Secretary and the Commission with their independent 
procedural obligations in developing the recommendations 
that are sent to the President for his approval. Or, tc, put the 
matter more starkly, does Franklin mean that the courts 
should have summarily dismissed Youngstown, Marbury, or 
Dames & Moore? 

Such a result is wholly unwarranted because the APA 
embodies a more limited approach to preclusion of judicial 
review. Under the APA's exceptions to judicial review, 
review of agency actions is barred only "to the extent that 
statutes preclude judicial review or agency action is 
committed to agency discretion by law." 5 U.S.C. 5 701 (a) 
(emphasis added); see John Hancock Muual Life Insurance 
Co. v. Harris T w f  & Savings Bank, 62 U.S.L.W. 4025, 
4031 (S.Ct. Dec. 14, 1993). By analogy, where a statute 
assigns decisionmaking authority to the Resident, judicial 
review should be precluded only to the extent of that 
statutory assignment. In other words, the fact that the 



President has ultimate decisionmaking authority should not 
foreclose judicial review of agency actions that are 
independent of the matters assigned to the President. 

This approach is followed under the Freedom of 
Information Act ("FOIA"), which provides a public right of 
access to "agency records," but not to records in the 
possession of the President. Despite the exclusion for 
presidential record, all records created by agencies are 
subject to the Act, even if they are closely connected to a 
presidential function, such as the nomination of federal 
judges, or if they are created by an agency at the President's 
request. See Ryan v. Department of Justice, 617 F.2d 781 
(D.C. Cir. 1980); Soucie v. David, 448 F.2d 1067 @.C. 
Cir. 1971). A contrary approach would permit the 
presidential exclusion to swallow up FOIA's coverage. See 
also Annstmng v. Executiw w e e  of the President, 1 F.3d 
1274 @.C. Cir. 1993) (basis for treating records as 
presidential records is subject to judicial review, even though 
judicial review is precluded of treatment of properly 
designated presidential records). For the same reasons, the 
exclusion of the President frcm the APA does not evisCerate 
the APA's broad presumption of reviewability of agency 
actions. Judicial review is still available to determine 
whether aa agency has complied with its independent 
statutory obligations, even where, as in FrcznWin, the merits 
of the agency's recommendation and the President's decision 
are not subject to judicial review. 

By way of example, if the census statute had required 
the Secretary of Commerce to publish a report when she 
gave her advice to the President, and the Secretary did not 
make her report public, surely the courts could, under the 
APA, have reviewed a challenge to that violation of the 
statute. Similarly, despite the contrary suggestion in the 
Third Circuit's first opinion, 971 F.2d at 945-46, 948, a 
member of the public who wanted to attend a hearing of the 
Base Closing Commission could bring a lawsuit under the 
APA challenging the Commission's plan to close a 



forthcoming hearing in violation of the base closing statute, 
8 2903(d). Likewise, if the Secretary of Defense developed 
the base closing selection criteria without publishing a 
proposal in the Federal Register, providing an opportunity 
for public comment, or publishing the final criteria, as 
required under the base closing statute, id. 5 2903(b), the 
fact that the President makes the final base closing decision 
would not preclude judicial review of those failures. 

In these respects, many of the obligations imposed by 
the base closing statute on the Secretary and the Commission 
are analogous to those imposed on agencies by other statutes 
of general applicability. Thus, the process of developing the 
baseclosing selection criteria is analogous to the APA's 
notice and comment rulemaking requirements, 5 U.S.C. 8 
553, and the Commission's open meeting mandate is similar 
to the open meeting requirements of the Government-in-the- 
Sunshine Ad and the Federal Advisory Committee Act 
("FACA"). 5 U.S.C. 8 552b & App. 2. In addition, the 
publication requirements for the Secretary's selection criteria 
and base closing recommendations resemble the affirmative 
disclosure requirements of the FOIA. 5 U.S.C. 8 552(a). 

These general m t e s  impost independent obligations 
on federal agencies. When an agency fails to comply, its 
action is final, and no action by a subsequent decisimniaker, 
be it the President or Congress or even another agency, will, 
as a matter of course, correct that error. Moreover, the 
action complained of is the agency's failure to make its 
report public, to publish its decision, or to open a hearing or 
meeting to the public, and the agency's action directly affects 
the parties by depriving them of information or access to 
which they have a statutory right. Accordingly, violations of 
those kinds of statutory obligations are reviewable, even 
under the finality test etlunciated in F r d i n .  

This logic applies to other statutory procedures 
governing an agency's development of recommendations. 
For example, FACA requires federal agencies to adhere to 



certain procedures when they obtain advice from federal 
advisory committees. In Public Citizen v. D e p a m n t  of 
Justice, 491 U.S. 440 (1989), the plaintiffs sought to compel 
the Department of Justice to comply with those procedures 
when it obtained advice to transmit to the President on 
potential judicial nominees. No one remotely suggested that 
the President's constitutional role in nominating judges 
transformed the agency's noncompliance with its independent 
statutory obligations under FACA into a tentative or 
otherwise nonfinal action excluded from APA review. 
Indeed, if it had that effect, this Court could have avoided 
deciding very difficult statutory and constitutional issues. 

Similarly, NEPA requires federal agencies to "include 
in eveq mmmetldation or report on praposals for 
legislation and other major Federal actions m c a n t l y  
affecting the quality of the human environment" an 
environmental impact statement ('EIS") of the proposed 
action, This mandatory obligation is imposed on federal 
agencies in connection with their recornmadations on 
proposed actions, even if some other agency or the President 
or Congress will decide whether to adopt the praposal. Su, 
e.g., Robertson v. &f& VaUey CTtiurrs Courscil, 4490 U.S. 
332 (1989) (Court reviewed NEPA compli~ce with mpect 
to agency permit for development even though agency had to 
approve subsequent development plan before amstrudon 
could begin). Indeed, IWPA expressly applies to agency 
recommendations on proposals for legislation, even though 
it is the President who has the constitutional authority to 
recommend legislation to Congress. U.S. Const. art. I. ,  8 
3, cl. 1. 

Nothing in NEPA provides the slightest hint that 
Congress intended to exclude legislative EISs or otha EISs 
involving presidential decisions from judicial review. To the 
contrary, when Congress has wanted to preclude judicial 
d e w  of NEPA claims with resped to specific presidential 
actions, it has done so m y  through slatutory 
exemptions. See, e.g., .Department of Defatr 



Appropriations Act of 1983, Pub. L. No. 97-377, 96 Stat. 
184748 (1982) (Mx missile basing system). Indeed, the 
base closing statute at issue here contains such an express 
exemption h m  NEPA for .the President's base closing 
decision and recommendations of the Commission and the 
Secretary. Act, $ 2905(c). The legislative history of that 
~rovision makes clear that the exemption was ~rompted by 

(1988). Yet, the exemption would be unmxwq if 1 

For more than two decades, the courts have 
consistently construed NEPA and the APA to allow judicial 
review, resadless of whether the underlying action involves 

a&, Meppe v. Sierra Club, 427 U.S. 390, 4i)6 n.15 
(1976), which established the time for judicial intervention as 
"when the report or recommendation on the proposal is 

'For legislative EISs, see Trustees for Alaska v. Hodel, 
806 F.2d 1378 (9th Cir. 1986); Izaak Walton League v. 
Marsh, 655 F.2d 346, 365 P . C .  Cir.), cen. denied, 454 
U.S. 1092 (1981); Realty Income W t  v. Eckerd, 564 F.2d 

Andm v. Sierra W, 442 U.S. 347 (1979); &vim-a1 a 

Defense Fund v. Tennessee Val@ Authority, 468 F.2d 1164 



Nothing in FranWin changes this approach to NEPA 
judicial review. As this Court recogniz,ed in Kleppe, the 
agency has taken its final action its final action for purposes 
of NEPA once it has made its report or recommendation on 
a proposal without an EIS or with an inadequate one. At that 
time, the agency has completed its decisionmaking process, 
and no subsequent actions of the President, the Congress, or 
anyone else, except a court, can correct any deficiencies. 
Litigants who satisfy the APA's standing requirement, i.e., 
they are aggrieved within the meaning of NEPA, will also 
satisfy the FmnkZin requirement that they be directly affected 
by the agency's NEPA violations, most o f !  because those 
violations deprive them of statutorily mandated information 
on an action that may cause them harm, if implemented. 
Assumhg implementation is still a possibility, and not yet 
completed, i.e., the case is ripe and not yet moot, APA 
review is available.' 

'(. . .continued) 
(6th Ci.. 1972). 

For agency mmmendations for legislative 
designation of wilderness areas, hcluding !hose required by 
statute to be submitted by the Presideat, see, e.g., I& 
(=bnservafion League v. Mumma, 956 F.2d 1508 (9th Cir. 
1992); California v. Block, 690 F.Zd 753 (9th Cir. 1982). 

For EISs in connection with presidential military or 
foreign affairs decisions, see supra at 18-19. 

'One post-Ranwin case confirmed that APA review is 
available for an agency's refusal to prepare a supplemental 
EIS on its recommendations for wilderness designations, even 
though the President has statutory authority to submit such 
designations to Congress, and Congress must pass a law 
affording wilderness protection. Cblorado Enw'mrunental 
Codition v. Ly'm, 803 F. Supp. 364,370 @. Colo. 1992). 

ic  (continued.. .) 

27 







infect the decisionmaking process that they eviscerate the 
President's decisionmaking power. Rather, we contend that, 
even if the Mdent 's  discretion is not constrained by the 
statutory procedures, the agencies' compliance with their 
independent statutory obligations is subject to APA review, 
although possibly without the relief that respondents 
ultimately seek. 

CONCLUSION 

For the reasons set forth above, the judgment below 
should be affirmed. 
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CIVIL: (Place in ONE CATEGORY ONLY) 

Federal Question Coses: B.  Diversity Jurisdiction Cases: 
Indemnity Contract, Marine Contract. and All 
Other Contracts 1. Insurance Contract and Other Contracts 

FELA 2. Airplane Personal Injury 

Jones Act-Personal Injury 3. Assault, Defamatioa 

Antitrust 4. (7 Marine Penonal Injury 

Patent 5. (7 Motor Vehicle Personal Injury 

Labor-Management Relations 6. Other Penonal Injury (Please specify) 

Civil Rights 7. Products Liability 

Habeas Corpus 8. Products Liability-Asbestos 

Securities A d s )  Cases 9. All other Diversity Cases 

Social Security Review Cases (Please specify) 

All other Federal Question Cases 
(please specify) 

ARBITRATION CERTIFICATION 
(Check appropriate category) 

I, Bruce  k. Kauffman, E s q u i r e  , counsel of record do hereby certify: 

Pursuant to Local Civil Rule 8. Section 4(aX2), that, to the best of my knowledge and belief, the damages 
recoverable in this civil action case exceed the 

Relief other than monetary damages is sought. 

- - 
ltere n c st; 

- - 
DATE: J u l y  8 ,  1991 *'b Kc@ 

NOTE: A trial de novo will be a trial by jury only if there has been compliance with F.R.C.P. 38. 

' certify that, to my knowledge, the within case is not r year previously termi- 
w a t d  action in this court except as noted above. 

DATE: J u l y  8 ,  1991 

CIV. 609 
(Rev. l lI85) . . 



M I C H A E L  t. KUNZ 
CLERK 

UNITED STATES DISTRICT COURT 
E A S T E R N  DISTRICT OF P E N N S Y L V A N I A  

U. s. COURT nousc 
INOCPENOENCL MALL W L S T  

001 MARKET STRECT 
PHILADELPHIA 1 8 1 0 0 - 1 7 9 7  

CLERK'S OCCICC 

ROOM 1 6 0 1  
TELEPHONE 

( 2 1 5 )  197.7704 

NOTICE OF RIGHT TO CONSENT TO DISPOSITION OF A 
CIVIL CASE BY A UNITED STATES MAGISTRATE 

In accordance with the provisions of 28 U.S.C. §636(c). you are hereby notified that pur- 
suant to Local Rule 7(h) the United States magistrates of this district, in addition to their 
other duties. may, upon the consent of all the parties in a civil case. conduct any or all pro- 
ceedings in a civil case, including a jury or non-jury trial, and order the entry of a final judg- 
ment. Appropriate consent forms for this purpose are available from the clerk of court. 

Your decision to consent, or not to consent, to the referral of your case to a United States 
magistrate for disposition is entirely voluntary and should be communicated solely to the clerk 
o; the district court. Only if all the parties in the case consent to the reference to a magistrate 
will either the judge or  magistrate be informed of your decision. 

The judge will then decide whether or not to refer the case to a magistrate for disposition 
but no action eligible for arbitration will be referred by consent of the parties until the arbitra- 
tion has been concluded and trial de novo demanded pursuant to Local Rule 8, paragraph 7.  The 
court may, for good cause shown on its own motion, or under extraordinary circumstances 
shown by any party, vacate a reference of a civil matter to a magistrate. 

When a case is referred to a magistrate for all further proceedings, including the entry of 
final judgment, the final judgment may be appealed directly to the Court of Appeals for the 
Third Circuit, unless the parties elect to have the case reviewed by the appropriate district 
judge (in which event any further appeal to the Court of Appeals would only be by petition for 
leave to appeal). Accordingly, in executing a consent form, you will be asked to specify which 
appeal procedure you elect. 

Nothing herein shall be construed to be a limitation of any party's right to seek review by 
the Supreme Court of the United States. 

/ - 
CLERK. UNITED STATES DISTRICT COURT 



IN THE UNITED STATES DISTRICT COURT 
FOR EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, SEN. HARRIS 
WOFFORD, SEN. BILL BRADLEY, 
SEN. FRANK R. LAUTENBERG, 
GOVERNOR ROBERT P. CASEY, 
COMMONWEALTH OF PENNSYLVANIA, 
PENNSYLVANIA AlTORWEY GENERAL 
ERNEST D. PREATE, JR. , 
REP. CURT WELDON, REP. THOMAS 
FOGLIETTA, REP. ROBERT ANDREWS, 
REP. R. LAWRENCE COUGHLIN, 
CITY OF PHILADELPHIA, HOWARD 
J. LANDRY, and INTERNATIONAL 
FEDERATION OF PROFESSIONAL and 
TECHNICAL ENGINEERS, mCAL 3, and 
WILLIAM F. REIL and METAL TRADES 
COUNCIL, LOCAL 687 MACHINISTS, 

Plaintiffs, 

w H. LAWRENCE GARREX"I', 111, 
Secretary of the Navy, RICHARD 
CHENEY, Secretary of Defense, THE 
DEFENSE BASE CUSURE AND 
REALIGNMENT COMMISSION and its 
members JAMES A. COURTER, WILLIAM 
L. BAU, 111, HOWARD H. CALLAWAY, 
DUANE H. CASSIDY, ARTHUR LeVITT, 
JR., JAMES C. SMITH, 11, and 
ROBERT D STUART, JR- 

Defendants. 

. CIVIL ACTION 

i . NO. 91-c4(/'1f3r&c L~ , 

COMPLAINT FOR DECLARATORY JUDGMENT 

plaintiffs Sen. Arlen Specter, Sen. Harris Wofford, 

Sen. Bill Bradley, Sen. Frank R. Lautenberg, Governor Robert P. 

Casey, the Commonwealth of Pennsylvania, Pennsylvania Attorney 

General Ernest D. Preate, Jr., Rep. Curt Weldon, Rep. Thomas 

Foglietta, Rep. Robert E. Andrews, Rep. R. Lawrence Coughlin, the 

City of Philadelphia, Howard J. Landry, International Federation 



of ~rofessional and Technical Engineers, Local 3, William F. Reil 

and Metal Trades Council, Local 687 Machinists allege as follows: 

INTRODUCTION 

1. A declaratory judgment is necessary to prevent the 

imminent and unlawful closing of the Philadelphia Naval Shipyard 

(also referred to as the "Shipyardvv), the largest employer in the 

Philadelphia area. The actions taken by the government officials 

responsible for ensuring an independent, equal, lawful and fair 

process for closing and realigning military installations under 

the Defense Base Closure and Realignment Act of 1990 (the "Base 

Closure Act"), Public Law 101-510, Title XXIX, 552901-2910 

(November 5 ,  1990), have violated the Base Closure Act and the 

procedures and regulations promulgated thereunder in at least 18 

se~arate and material res~ects. 

2. The plaintiffs respectfully request a declaratory 

judgment that the Secretary of Defense, the Secretary of Navy and 

the Base Closure and Realignment Commissionvs actions are 

fundamentally inconsistent with the Base Closure Act and other 

applicable law and are therefore void. 

3. ~mmediate declaratory relief is necessary because 

the defendantsv unlawful conduct has resulted in the Shipyard 

being placed on a list of military installations slated for 

closure. If the requested relief is not granted, the plaintiffs 

will be immediately and irreparably injured. 

PLAINTIFFS 

4. Plaintiff United States Senator Arlen Specter is a 



citizen of the Commonwealth of Pennsylvania with his residence in 

philadelphia County, pennsylvania, and an office at Room 9400, 

Green Federal Building, 6th and Arch Streets, Philadelphia, 

pennsylvania. 

5. Plaintiff United States Senator Harris Wofford is 

a citizen of the Commonwealth of Pennsylvania with his residence 

in Montgomery County, Pennsylvania, and an office at Room 9456, 

Green Federal Building, 6th and Arch Streets, ~hiladelphia, 

Pennsylvania. 

6. Plaintiff United States Senator   ill Bradley is a 

citizen of the State of New Jersey with his residence in Morris 

County, New Jersey, and an office at Union-1605, Vauxhall Road, 

Union, New Jersey. 

7. Plaintiff United States Senator Frank R. 

Lautenberg is a citizen of the State of New Jersey with his 

residence in Secaucus, New Jersey, and an office at Gateway I, 

Newark, New Jersey. 

8. Plaintiff Governor Robert P. Casey is a citizen 

of the Commonwealth of Pennsylvania with his residence in 

Lackawanna County, Pennsylvania, and an office at Room 229, Main 

capitol, Harrisburg, Pennsylvania. 

9. Plaintiff the Commonwealth of Pennsylvania is a 

State of the United States. 

10. Plaintiff Pennsylvania Attorney General Ernest D. 

Preate, Jr. is a citizen of the Commonwealth of Pennsylvania with 

his residence in Lackawanna County, Pennsylvania, and an office 



at 16th Floor, Strawberry Square, Harrisburg, Pennsylvania. 

plaintiff Preate sues individually and as Attorney General of the 

commonwealth of Pennsylvania. 

11. Plaintiff United States Representative Curt Weldon 

is a citizen of the Commonwealth of Pennsylvania with his 

residence in Delaware County, Pennsylvania, and an office at 1554 

Garrett Road, Upper Darby, Pennsylvania. 

12. Plaintiff United States Representative Thomas 

Foglietta is a citizen of the Commonwealth of Pennsylvania with 

his residence in Philadelphia County, Pennsylvania, and an office 

at Room 10402, Green Federal Building, 6th and Arch Streets, 

Philadelphia, Pennsylvania. 

13. Plaintiff United States Representative Robert E. 

Andrews is a citizen of the State of New Jersey with his 

residence in Camden County, New Jersey, and an office at 16 

Somerdale Square, Somerdale, New Jersey 08083. 

14. Plaintiff United States Representative R. Lawrence 

Coughlin is a citizen of the Commonwealth of Pennsylvania with 

his residence in Montgomery County, Pennsylvania, and an office 

in Norristown, Pennsylvania. 

15. Plaintiff the City of Philadelphia is a 

municipality of the Commonwealth of Pennsylvania. 

16. Plaintiff Howard J. Landry is the President of the 

International Federation of Professional and Technical Engineers, 

Local 3, and is a citizen of the State of New Jersey with his 

residence in Cherry Hill, New Jersey. Landry has been employed 



since 1972 by the Shipyard and has over twenty-seven years of 

federal service employment. Landry is a member of the class of 

employees whose jobs will be eliminated if the Shipyard is 

closed in accordance with the July 1, 1991 recommendation of the 

Defense Base Closure and Realignment Commission. 

17. Plaintiff International ~ederation of 

Professional and Technical Engineers ("IFPTEW), Local 3, is the 

exclusive bargaining representative for virtually all General 

Schedule (I8GS8') employees of the Shipyard. IFPTE Local 3 has its 

principal place of business at the Shipyard, Philadelphia, 

Pennsylvania. IFPTE represents over 1,300 employees of the 

Shipyard. These employees are employed in GS grades 3 through 12 

and work as engineers, technicians and clerical staff, 

predominately holding positions in all phases of the repair, 

overhaul and maintenance of Navy vessels. Nearly all of these 

employees will lose their jobs if the Shipyard is closed in 

accordance with the July 1, 1991 recommendation of the Defense 

Base Closure and Realignment Commission. 

18. Plaintiff William F. Reil, the President of the 

Metal Trades Council, Local 687 Machinists, is a citizen of the 

Commonwealth of Pennsylvania with his residence in Philadelphia, 

Pennsylvania. Reil has been employed since 1953 by the 

Shipyard. Reil is a member of the class of employees whose jobs 

will be eliminated if the Shipyard is closed in accordance with 

the July 1, 1991 recommendation of the Defense Base Closure and 

Realignment Commission. 



19. Plaintiff Metal Trades Council, Local 687 

~achinists (I9lTCw), is the exclusive bargaining representative 

for all blue collar workers at the Shipyard. MTC represents over 

8,000 employees of the Shipyard and Naval Station. Nearly all of 

these employees will lose their jobs if the Shipyard is closed in 

accordance with the July 1, 1991 recommendation of the Defense 

Base Closure and Realignment Commission. 

DEFENDANTS 

20. Defendant H. Lawrence Garrett, I11 is the 

Secretary of the Navy and maintains his principal office at the 

Department of the Navy, The Pentagon, washington, D.C. Defendant 

Garrett is sued in his official capacity as Secretary of Navy. 

21. Defendant Richard Cheney is the Secretary of 

Defense and maintains his principal office at the Department of 

Defense, The Pentagon, Washington, D.C. Defendant Cheney is sued 

in his official capacity as Secretary of Defense. 

22. Defendant The Defense Base Closure and Realignment 

Commission (the flCommissionl@) is the agency of the United States 

charged with ensuring an independent, equal, lawful and fair 

process for closing and realigning military installations. 

23. Defendant James A.  Courter is Chairman of the 

Commission and is sued in his official capacity. 

24. Defendant William L. Ball, I11 is a member of the 

Commission and is sued in his official capacity. 

25. Defendant Howard H. Callaway is a member of the 

Commission and is sued in his official capacity. 



26. Defendant Gen. Duane H. Cassidy, USAF (Ret. ) is a 

member of the Commission and is sued in his official capacity. 

27. Defendant Arthur Levitt Jr. is a member of the 

commission and is sued in his official capacity. 

28. Defendant James C. Smith, 11, P.E. is a member of 

the Commission and is sued in his official capacity. 

29. Defendant Robert D. Stuart, Jr. is a member of the 

Commission and is sued in his official capacity. 

JURISDICTION AND VENUE 

30. This Court has jurisdiction over the subject 

matter of this lawsuit pursuant to: (a) the Declaratory Judgment 

Act, 28 U.S.C. 852201 and 2202; (b) 28 U.S.C. 551331, 1337, 1346 

and 1361; (c) the Defense Base Closure and ~ealignment Act of 

1990, Public Law 101-510, Title XXIX, 552901-2910 (November 5, 

1990); and (d) the Administrative Procedure Act, 5 U.S.C. 55701 

et sea. - 
31. Venue is proper in this Court pursuant to 28 

U.S.C. 51391. 

STATEMENT OF FACTS 

A. The Philadel~hia Naval Shi~vara 

32. Founded in 1801, the Philadelphia Naval Shipyard 

is a major industrial complex consisting of extensive and large 

drydocks, piers, production shops, equipment and other assets 

valued at almost 3 billion dollars. The ~hiladelphia Naval 

Station services the Shipyard. 

3 3 .  Operations at the Shipyard involve at least 47,000 



jobs in the Philadelphia area (31,000 direct and indirect 

positions, 7,000 additional ship-associated personnel and 9,100 

direct and indirect positions associated with the Philadelphia 

Naval Station) . 
34. There are eight Naval Shipyards in the United 

States: Puget Sound, Norfolk, Philadelphia, Mare Island, 

Charleston, Pearl Harbor, Portsmouth and Long Beach. 

35. Almost 15% of the total repair and modernization 

work performed by all eight Naval Shipyards is accomplished at 

the Philadelphia Shipyard. 

36. In addition to performing work on large amphibious 

ships and other large vessels, the Philadelphia Shipyard's 

physical assets and experienced work force make it the premier 

facility for work on the Navy's non-nuclear aircraft carriers and 

highly sophisticated and complex cruisers and destroyers. 

37. The shipyard excels in the service Life Extension 

Program (wSLEPw), which extends the life of non-nuclear carriers 

in the Naval fleet by 15-30 years at a cost of about $1 billion 

or less per carrier. 

3 8 .  Philadelphia is the only Naval Shipyard performing 

SLEP work. 

39. In the 1991 Defense Appropriation Act, the 

Congress has required a $405 million CV-SLEP on the aircraft 

carrier U.S.S. Kennedy to be performed at the Shipyard. The CV- 

S U P  is not scheduled to be completed until mid-1996. 

40. From 1980 through the present, ~hiladelphia has 



led all eight Naval Shipyards in efficiency and cost- 

effectiveness, due largely to the excellence of its highly 

skilled work force. 

41. Contrary to the statements of the Navy, not a 

penny will be saved by the closure of the Shipyard. 

42. Philadelphia is one of only two Naval shipyards 

operating in the black with positive net operating results in the 

last two years. 

43. The Shipyard differs from most other governmental 

agencies because it operates as a private business and is not 

funded directly from the defense budget. Personnel payrolls, 

building maintenance and nearly all other overhead and operating 

expenses are paid for by selling Shipyard services to customers 

in a highly competitive environment. 

44. Unlike most other governmental agencies, the 

Shipyard does not receive annual appropriations in support of 

operations. Rather, it generates its revenues by charging 

customers for work performed. 

45. If the Shipyard is closed, the work performed 

there will ultimately be performed at greater cost to the Navy. 

B. Enactment of the 1990 Defense Base Closure and 
R e a l i m e n t  Act 

46. On May 3, 1988, then Secretary of Defense, Frank 

Carlucci, chartered the Defense Secretary's Commission on Base 

Realignment and Closure to evaluate and recommend a reduction in 

the military installations located in the United States. 

47. In October 1988, Congress passed and the 



president signed Public Law 100-526, the Defense Authorization 

Amendment and Base Closure and Realignment Act. 

48. The 1988 commission on Base Realignment and 

Closure recommended that 86 bases be closed and 59 bases be 

realigned or partially closed. These recommendations were 

strongly criticized by members of Congress and the public. 

49. Congressional critics contended that the 1988 

base closure and realignment recommendation process had not been 

sufficiently open to public scrutiny. 

50. Congressional critics also charged that faulty 

data had been used to reach the 1988 final closure 

recommendations. 

51. Congress believed that the General ~ccounting 

Office (tvGAO*v) should have reviewed the data considered by the 

wv' 1988 Commission on Base Realignment and Closure. 

52. On January 29, 1990, Secretary of Defense Cheney 

announced a proposal to close 36 bases in the United States, 

including the shipyard. 

53. In connection with that proposal, the Vice Chief 

of Naval Operations conducted a study to justify the proposed 

closure. This study concluded that the Shipyard should not be 

closed. 

54. On November 5, 1990, to redress the criticisms 

raised by the 1988 base closure process, the President signed 

into law the Base Closure Act. 

55. The Base Closure Act: 



(a) Expressly stated that its v'purposevv was Itto 

provide a f a i x  process that will result in the timely closure and 

realignment of military installationstv [lo U.S.C. §2901(b) 

(emphasis supplied)]; 

(b) Required that all meetings of the Commission nbe 

open to the publictvv except where classified information was 

being discussed [lo U.S.C. S2902 (e) (2) (A) 1 ; 

(c) Mandated the development and application of 

"final criteriaf1 for making the closure and realignment 

determinations [lo U.S.C. 92903 (b) (2) (A) and (c) 1 ; 

(d) Mandated the creation of a six year force- 

structure plan for the Armed Forces for making the closure and 

realignment determinations [lo U.S.C. §2903(a) and (c)]; 

(e) Required the Secretary of Defense to consider all 

military installations tvequallyvt for closure or realignment (10 

U.S.C. 52903(c)(3)]; 

(f) Required the Secretary of Defense to transmit to 

the Commission "a summary of the selection process that resulted 

in the recommendation for [closure or realignment] of each 

installation, including a justification for each recommendation 

[lo U.S.C. §2903(c) (2)]; and 

(g) Required the Secretary of Defense to transmit to 

the GAO *'all information used by the Department in making its 

reconunendations to the Comission for closures and realignmentsttv 

and required the GAO (i) to assist the Commission in its review 

and analysis of the recommendations made by the Secretary and 



(ii) to transmit to the commission and to Congress 'la report 

containing a detailed analysis of the Secretary's recommendations 

and selection process" 45 days before the Commission's report was 

to be transmitted to the president [lo U.S.C. 592903 (c) (4), 

2903 (d) (5) (A) and 2903 (d) (5) (B) 1. 

C. The Oversiaht Role of Conaress Under the Base Closure Act 

5 6 .  The April 1991 Base Closure and Realignment Report 

of the Department of Defense ("DODN) acknowledges the significant 

oversight role retained by Congress with respect to military 

installation closures and realignments: 

(a) Authority to disapprove by law the 
secretary's final criteria; 

(b) Receipt of the Secretary of Defense's force 
structure plan; 

(c) Receipt of the Secretary' s recommended 
closures and realignments; 

(d) The role of the General ~ccounting Office; 
and 

(e) The requirement that the Commission's 
proceedings, information, and deliberations 
be open, on request, to designated members of 
Congress. 

D. The Evaluative and Oversight Role of the General 
~ccountina Office Under the Base Closure Act 

57. During the 1988 base closure process, Congress 

belatedly called upon the GAO to examine the 1988 commission's 

methodology, findings and recommendations. 

58. Congress ensured an integral and timely role for 

the GAO during the 1991 base closure process. 

59. The Secretary's April 1991 Base Closure and 



~ealignment Report to the Commission described the GAO1s 

essential role: 

Public Law 101-510 provided for the General 
Accounting Office (GAO) to monitor the 
activities, while they occur, of the 
Military Departments, the Defense Agencies 
and the Department of Defense in selecting 
bases for closure or realignment under the 
Act. 

The GAO is required to provide the 
Commission and the Conaress with a detailed 
analysis of the Secretary of Defense's 
recommendations and selection process. The 
GAO report, due by May 15, 1991, is also 
intended to describe how the DOD selection 
process was conducted and whether it met the 
requirements of the Act. In addition, the GAO 
is required to assist the Commission, if 
requested, with its review and analysis of 
the Secretary's recommendations. (Emphasis 
supplied.) 

60. Purporting to comply with congressional mandates, 

the Commission stated at p. 1-5 of its July 1, 1991 Base Closure 

and Realignment Report to the President that the "GAO has been an 

integral part of the process." 

E. The 1991 Defense Base Closure Commissioq 

61. The Base Closure Act provides for an eight member 

Commission to conduct an independent, equal, lawful and fair 

process for closing and realigning military installations. 

62. To ensure the independence of the Commission, the 

Base Closure Act requires that the President nominate 

commissioners only after consulting with the speaker of the House 

of ~epresentatives concerning the appointment of two members, the 

majority leader of the Senate concerning two members, the 

minority leader of the House of Representatives concerning the 



appointment of one member and the minority leader of the Senate 

concerning the appointment of one member. 

63. The President nominated former New Jersey 

congressman James A. Courter as chairman of the Commission and 

the following seven as members of the commission: William L. 

Ball, 111, former Secretary of the Navy; Howard H. (Bo) Callaway, 

former Secretary of the Army; Duane H. Cassidy, former commander- 

in-chief of the United States Transportation Command of the 

Military Airlift Command; Arthur Levitt, Jr., chairman of the 

board of Levitt Media Company; James C. Smith 11, P.E., formerly 

a member of the Secretary of Defense's 1988 Base Closure 

 omm mission; Robert D. Stuart, Jr., former chairman of the board 

of the Quaker Oats Company; and Alexander  rowb bridge, former 

Secretary of Commerce. 

6 4 .  These nominations were confirmed by the Senate. 

65. On May 17, 1991, Alexander  rowb bridge resigned 

from the Commission because of a conflict of interest arising out 

of his ownership of a majority of stock in certain companies that 

had significant Pentagon contracts. 

66. Section 2902 of the Base Closure Act requires that 

all vacancies be filled in the same manner as the original 

appointment. 

67. In accordance with Congress1 oversight role under 

the Base Closure Act, Alexander  rowb bridge had been nominated by 

the President after consultation with Speaker Foley. 

68. In violation of the Base Closure Act,  rowb bridge's 



vacancy was never filled. 

69. The Commission established four procedures for 

gathering evidence to review the DOD's base closure proposals: 

(a) 15 public hearings in washington, D.C. to receive information 

from the DOD, legislators and other experts; (b) 14 regional and 

site hearings to obtain public comment; (c) site visits by the 

Commissioners of the major facilities proposed for closure; and 

(d) review by the Commission~s staff of the Armed services1 

processes and data. 

70. Under the Base Closure Act, the  omm mission was 

required to submit its Report to the president by July 1, 1991, 

setting forth its findings, conclusions and recommendations for 

closures and realignments inside the United States. 

F. The De~artment of Defense Base Closure criteria and Process 

71. The Base Closure Act directs the Secretary of 

Defense to: (1) develop selection criteria for making 

recommendations for the closure of military installations and to 

finalize such criteria after public comment; (2) provide to 

Congress (with the Department of Defense's budget request for 

fiscal year 1992) a six-year, force-structure plan for the Armed 

Forces; (3) submit to the  omm mission by April 15, 1991 a list of 

military installations recommended for closure or realignment 

the basis of the force-structure ~ l a n  and the final criteria" [lo 

U.S.C. g2903(c)(l)(emphasis supplied)]; and (4) make available to 

the Commission, the GAO and Congress "all informatioq used by the 

Department in making its recommendations to the u om mission for 



closures and realignments" [lo U.S.C. §1903(c)(4) (emphasis 

supplied) 1 . 
7 2 .  As part of the objective process for determining 

whether to close a military installation, the Base Closure Act 

required the Secretary of Defense to establish selection criteria 

to be used in making a closure recommendation. 

73. In developing these criteria, the Secretary was 

required to publish proposed criteria in the Federal ~esister and 

solicit public comments. 

74. The DOD published eight proposed criteria and 

requested comments on November 30, 1990. 

75. The proposed criteria closely mirrored the 

criteria established for the 1988 Defense Secretary's  omm mission 

on Base Realignment and Closure. The only notable differences 

were that priority consideration was given to military value 

criteria and payback was no longer limited to six years. 

76. As a result of numerous public concerns raised 

about the criteria's broad nature and the need for objective 

measures or factors for the criteria, on December 10, 1990, the 

DOD issued a memorandum setting forth ttpolicy guidancett and 

"record keepingtt requirements to the Military Departments as 

follows: 

The recommendations in the studies must be 
based on the final base closure and 
realignment selection criteria established 
under that Section [2903 of the Act]; and 



The studies must consider all military 
installations inside the United States ...on 
an e m a l  footing, ... 

DOD components shall keep: 

- Descriptions of how base closure and 
realignment selections were made, and how they met 
the final selection criteria; 

- Data, information and analysis considered in 
making base closure and realignment selections; 
and 

- Documentation for each recommendation to the 
Secretary of Defense to close or realign a 
military installation under the Act. (Emphasis 
supplied.) 

77. On February 13, 1991, the DOD issued a memorandum 

setting forth "internal controlu guidance to the Military 

Departments requiring implementation of an "internal control 

planum which "at a minimumM was to include: 

- Uniform guidance defining data requirements 
and sources for each category of base, 

- Systems for verifying accuracy of data, 

- Documentation justifying any changes made to 
data submissions, and 

- Procedures to check the accuracy of the 
analysis made from the data provided. 

78. The February 13, 1991 DOD Memorandum also provided 

the following procedures for evaluating closures and 

realignments: (a) if there was no excess capacity in a certain 

category, the bases in that category were exempted from closure; 

(b) if there was excess capacity and a base was recommended for 

closure or realignment, the Department's analysis must have 



considered all military bases within that category and any cross- 

categories; and (c) military bases could only be excluded from 

further review if they were militarily/geographically unique or 

mission essential such that no other .base could substitute for 

them. 

79. On February 15, 1991, the DOD published in the 

Federal Reaister eight proposed final criteria to govern the base 

closure and realignment process. 

80. The first four criteria concerned "military 

value,I1 and were to receive preference: 

(1) Current and future mission requirements and the 
impact of operational readiness of the Department 
of Defense's total-force. 

(2) The availability and condition of land, facilities 
and associated air space at both the existing and 
potential receiving locations. 

(3) The ability to accommodate contingency, 
mobilization, and future total force requirements 
at both the existing and potential receiving 
locations. 

(4) The cost and manpower implications. 

The fifth criteria concerned "return on investmentw: 

(5) The extent and timing of potential costs and 
savings, including the number of years, beginning 
with the date of completion of closure or 
realignment, for the savings to exceed the costs. 

The final three criteria involved tlimpactsN: 

(6) The economic impact on local communities. 

( 7 )  The ability of both the existing and potential 
receiving communitiest infrastructures to support 
forces, missions, and personnel. 

(8) The environmental impact. 



81. The proposed criteria were subject to 

congressional review between February 15, 1991 and March 15, 

1991. The criteria became final on March 15, 1991. 

G. The Necessity For The Navy To Develop And 
Implement An Internal Control Plan 

82. The February 13, 1991 DOD Memorandum also 

required each Military Department to develop and implement an 

"internal control plan" to ensure the accuracy of data collection 

and analyses. At a minimum, the internal control plan was 

required to include (1) uniform guidance defining data 

requirements and sources for each category of base, (2) systems 

for verifying accuracy of data, (3 )  documentation justifying any 

changes made to data submissions, and (4) procedures to check 

the accuracy of the analyses made from the data provided. 

83. The Navy failed to implement an "internal control 

planw that ensured the accuracy of its data collection and 

analysis. The Navy did not prepare minutes of its deliberations 

on closures and realignments. 

H. The Navy's  re-Determination to Close the ~hiladelphia 
Naval Shi~vard 

84. On December lo, 1990, the DOD issued the 

exclusive procedures which the Military Departments were to 

follow in making defense base closure and realignment 

recommendations. 

85. In accordance with the Base Closure Act, the 

procedures required that all military installations be considered 

ecwallv, "without regard to whether the installation has been 



previously considered or proposed for closure or realignment by 

the Department of Defen~e.~ 

86. In blatant contravention of the express language 

of the Base Closlire Act, its own internal procedures and clear 

congressional intent to establish an objective and fair process, 

the Navy used a completely arbitrary, subjective process designed 

to justify a pre-determined conclusion to close the Shipyard. 

87. Documents that were withheld by the Navy until 

after the close of the  omm mission's public hearings established 

that, as early as December 19, 1990 -- prior to the DOD's 

establishment of a force structure plan or final criteria for 

evaluating base closures -- the Secretary of the Navy had already 
decided to close the Shipyard. 

88. On December 19. 1990, Admiral Peter Heckman, then 

Commander of the Naval Sea Systems Command, wrote a memorandum to 

the Chief of Nava,l Operations urging the Navy's reconsideration 

of its decision to close the Shipyard: 

While I realize that the Secretarv has been 
briefed and has concurred with the Dro~osaL 
to mothball Philadel~hia Naval Shipyard, I 
strongly recommend that this decision be 
reconsidered. It is more prudent to downsize 
~hiladelphia Naval Shipyard ... 

Further, I recommend that the drawdown of 
Philadelphia Naval Shipyard to an SRF size 
shipyard not be done until FY 95, as the 
shipyard is required to support scheduled 
workload until that time. (Emphasis 
supplied.) 

89. Although Admiral Heckman was responsible for 



oversight of all Naval Shipyards, the Navy refused to allow him 

to become a part of the base closure process. 

90. Admiral Heckman retired from the Navy on or about 

May 1, 1991. After his retirement, Admiral Heckman was instructed 

by the Assistant Secretary of the Navy, Donald Howard, that he 

was not to testify before the Commission at the public hearings 

on the Philadelphia Naval Shipyard. 

91. The Navy predetermination to close the 

Philadelphia Naval Shipyard is confirmed by its treatment of 

other Naval Shipyards during the base closure process. 

92 .  Navy guidelines expressly prohibited non-emergency 

capital upgrades of any military installations on the 1990 Base 

Closure List during the 1991 base closure process. 

93. Nevertheless, on February 4, 1991 -- one day prior 
to the commencement of the Navy's force structure review process 

-- the Chief Naval Officer requested $1.05 million to upgrade for 
nuclear certification a shipyard that was clearly subject to the 

base closure process: Long Beach Naval Shipyard. 

94. Long Beach is the only shipyard other than 

~hiladelphia that does not have a nuclear certification. 

95.  The Navy's decision to upgrade Long Beach not only 

violated its own guidelines but clearly establishes a 

predisposition by the Navy to close the Philadelphia Naval 

Shipyard. 

I. The Navy Base Structure Committee's Blatant Disregard 
for its Own Evaluation Results 

96. In December 1990, the Secretary of the Navy 



established a six-member Base structure committee ("BScl@) to 

conduct a base structure review and to determine the Navy's 

closure and realignment candidates. 

97. The BSC was charged with reviewing all 

installations inside the United States eauallv, "without regard 

to whether the installation was previously considered for closure 

or realignment." 

98. By applying their admittedly subjective judgment, 

the BSC candidly admitted that it arrived at base closure 

decisions that "differed from the assessments one might make 

using the raw empirical data." 

99. The BSC initially categorized all facilities 

according to function -- e.g., Naval Air Stations, Naval 

shipyards -- to determine which categories possessed significant 

excess capacity. 

100. The Navy then applied the eight selection criteria 

in two phases by assigning color codes to military bases in 

categories with excess capacity. 

101. Phase I of the BSCts analysis required a 

consideration of the first four military criteria. After Phase I 

was completed, the Navy excluded those bases which it determined 

"were distinguished by virtue of their operational value,tt i.e. 

those that it gave an overall Itgreen" rating under the first four 

military criteria. 

102. Under the Navy's rating system, a Itgreent1 rating 

received one point, a @lyellowl@ rating received two points, and a 



#Iredw rating (favoring closure) received three points. 

103. The Navy's color-coded/point approach resulted in 

the following total point allocations to each of the eight Naval 

shipyards in the United States: 

Shinvard 
Puget Sound, WA 
Norfolk, VA 
Philadelphia, PA 
Charleston, SC 
Mare Island, CA 
Pearl Harbour, HI 
Portsmouth, ME 
Long Beach, CA 

Points 
4 
5 
6 
6 
6 
6 
6 
7 

104. Puget Sound received a "greenw rating for each of 

the first four military criteria and was therefore excluded from 

further closure consideration. 

105. In accordance with the BSC base closure criteria, 

the seven remaining Naval Shipyards should have been evaluated 

under the remaining four non-military criteria set forth in Phase 

11. 

106. Using the BSCts own rating system, the 

philadelphia Naval. Shipyard should have been treated the same as 

Charleston, Mare Island, Pearl Harbor and Portsmouth and better 

than Long Beach. 

107. Ignoring its own rating system and in blatant 

disregard of the statutory mandate that all bases be considered 

llequally, the Navy -- for no apparent reason and without any 

supporting documentation or analysis -- gave overall "greenu 

ratings to three undeservinq shipyards: Mare Island, which just 

like Philadelphia Naval Shipyard, received two llyellowll and two 



Itgreen' ratings; Norfolk, which received three "greenm and one 

tlyellowt' ratings: and Pearl Harbor, which received one !Iredw and 

three "greentv ratings. 

108. The BSC then arbitrarily, unilaterally and 

without reference to any one of the eight DOD criteria excluded 

all of the six nuclear-capable shipyards from any further review 

without providing any documentation or analysis to justify a 

drydock need for nuclear ships as compared with conventional 

carriers. 

109. This process left only Long Beach (which is one of 

two California shipyards) and ~hiladelphia for further review. - 
110. TO circumvent the fact that Long Beach scored 

poorly in three of the four military criteria and overall had the 

worst rating of all eight Naval Shipyards, the BSC then excluded 

Long Beach from further consideration contending that of the 

drydocks at that shipyard could be used Itto handle West Coast 

aircraft carriers (including CVN emergency work)." [Navy Report, 

Tab C, p. 101. 

111. BY this egregious process of elimination, the BSC 

was left with onlv one varq to consider for closure under the 

remaining four criteria, the Philadelphia Naval Shipyard. The 

BSC then performed a perfunctory application of the second four 

non-military criteria with respect to the Philadelphia Naval 

shipyard to ensure its closure. 

J. The Nawls Force Structure Plaq 

112. The Base Closure Act required the Navy to create 



a force-structure plan based on the Navy's inventory of its fleet 

and projections of work necessary to upgrade and maintain its 

fleet during a six year fiscal period. Base closure 

recommendations and decisions were to be based on this plan, 

pursuant to Section 2903(a) and (c) of the Base Closure Act. 

113. The Navy's force structure plan and conclusions 

regarding the Navy's drydock needs fall far short of the 

statutory requirements. The plan fails to provide the requisite 

specificity necessary to determine how many large drydocks, such 

as those at the Shipyard, the Navy will need from 1992 through 

1997, including the number and types of ships that will remain in 

the fleet and the number of anticipated repairs, overhauls and 

refuelings required on those ships during the relevant time 

period. 

114. In fact, the Navy's own ~ p r i l  1991 Report 

contradicts the conclusion that any of the Naval Shipyards should 

be closed. 

115. The Navy's Report stated that the Navy is 

currently fully utilizing its drydocks "in excess of loo%." The 

Report also stated that the number of large amphibious ships is 

increasing and for 1994 and 1997 there will be insufficient naval 

drydocks to handle large carriers. [Navy Report, Tab C, p. 21 

116. In its Report, the Navy also determined that 

shipyard workloads would be virtually unaffected: 

While the Navy fleet in general is downsizing 
by 19%, the tvnes of shins worked on bv the 
Naval Shinvards is downsizina bv onlv 1%. an4 
in some cases is increasina (larae Am~hibious 



and AEGIS shi~s). Thus, the need far certain 
facilities to accomplish this work is 
diminished. 

[Navy Repo*, Tab C, p. 2 (emphasis added)]. 

117. A March 1991 memorandum from Admiral Claman, 

Commander Naval Sea Systems Command, to the Chief of Naval 

operations confirmed that the Navy's utilization of shipyards 

for large amphibious ships and other large vessels would be 

between 84.2% and 106.9% for fiscal years 1992 though 1997. 

118. Since the Navy requires that Shipyards reserve 

30% of their space for emergency repairs, it is clear that 

Shipyards, such as the Philadelphia Naval shipyard, servicing 

large amphibious ships and other large vessels will have no 

"excessn capacity during the relevant six year period and should 

have been excluded from further review under the base closure 

process. 

119. The Navy's failure to prepare and follow an 

adequate force structure plan substantially prejudiced Naval 

Shipyards, such as the Philadelphia Naval shipyard, since 

Philadelphia has: (a) three of the Navy's five East Cost drydocks 

that are capable of handling large amphibious ships and other 

large vessels; and (b) two of only three East Coast drydocks 

capable of handling carriers. 

120. A March 15, 1991 memo from Admiral Heckman to the 

Chief of Naval operations recognized that "retention of a 

credible repair capability at ~hiladelphia for naval ships home 

ported in the Northeast area is the most cost effective 



solution." Admiral Heckman concluded that: 

[Tlhe workload distribution for naval 
shipyard in the 90's supports full operations 
at Philadelphia through mid FY 95. As 
previously briefed, executing a realignment 
of Philadelphia Naval Shipyard in FY 93 will 
cause significant perturbations to carrier 
overhauling yard assignment and could result 
in an East Cost CV overhauling on the West 
Coast. 

121. Despite express requests for the foregoing 

information by interested members of Congress, the Navy 

deliberately withheld the Claman and Heckman memoranda from the 

GAO, the Commission, Congress and the public until after the 

close of the public hearings. 

122. The BSC submitted its recommendations, including 

its proposal to close the Philadelphia Naval shipyard, to the 

Secretary of the Navy. 

123. The Secretary of the Navy submitted BSC1s 

nominated bases for closure and realignment to the secretary of 

Defense. 

124. On April 12, 1991, Secretary Cheney issued the 

DOD'S Base Closure Report. The Report adopted the Navy's 

proposals and recommended 43 base closures, including the 

~hiladelphia Naval Shipyard. 

K. The Mav 16. 1991 General Accountinu Office Re~0rt 

125. The Base Closure Act provides for the GAO to 

monitor the activities of the Military Departments, the Defense 

Agencies and the Department of Defense in selecting bases for 

closure or realignment under the Act. 



126. The GAO was required (a) to assist the Conmission 

in its review and analysis of the Secretary of Defense's closure 

recommendations and (b) to provide the Commission and the 

congress with a detailed analysis of the Secretary of Defense's 

recommendations and selection process. The GAO Report was also 

intended to describe how the DOD selection process was conducted 

and whether it met the requirements of the Act. 

127. Despite the clear mandates of the Base Closure Act 

and the DOD's internal guidelines and regulations, the Navy 

failed to provide the GAO with sufficient documentation to 

support either its base closure process or its recor~mendations 

for closure. 

128. The GAO s independent Report, entitled 

observations on the Analvses Sumortina Pro~osed Closures and 

~ealicrnments, was issued on May 16, 1991, in accordance with the 

statutory mandate of the Base Closure Act. A copy of the relevant 

text of the GAO Report is annexed hereto as ~xhibit A. . 

129. The GAO Report found that the Army and Air Force 

could document their use of the force-structure plan and the 

military value criteria. Therefore, the GAO concluded that the 

base closure recommendations made by the Army and ~ i r  Force were 

"adequately supported.l8 

130. In stark contrast, the GAO concluded that the 

Navyls recommendations and processes were entirely inadequate. 

131. The GAO Report concluded that the Navy did not 

offer sufficient documentation to prove whether or not its 



process followed the force structure and selection criteria, 

thereby preventing the GAO from evaluating the Navy's specific 

recommendations for closure: 

We were unable to conduct an extensive review 
of the process the Navy used to recommend 
bases for closure or realignment, because the 
Navy did not adequately document its 
decision-making process or the results of its 
deliberations. In addition, the Navy did not 
establish an internal control plan to ensure 
the validity and accuracy of information used 
in its assessment as required by OSD. 

Due to the limited documentation of its 
process, we also could not assess the 
reasonableness of the Navy's recommendations 
for closures. [GAO Report at p. 4 6 1  

132. In addition to the lack of adequate documentation, 

and the absence of any internal control plan, the GAO determined 

that it could not evaluate the Navy's llmethodologyw for reviewing 

air stations, shipyards, or labs. [GAO Report at pp. 46-48] 

133. Siqnificantly, the GAO Report stated that, on May 

7, 1991, the Navy's BSC informed the GAO that the BSC had ignored 

the data prepared by its working groups because of the BSC's view 

that nmuch of the data were biased in favor of keeping bases open 

and were inadequate for an objective assessment of the Navy's 

basing needs." According to the BSC, it therefore relied on 

informal briefings and meetings, many of which were in closed 

executive sessions. [GAO Report at p. 461 

134. The GAO Report identified three additional 

deficiencies in the Navy's process for determining base closures: 

(1) insufficient justification to support ''the basis for the 

[BSC1s] military value ratings for Navy installations~; (2) the 



implementation and use of an inconsistent color coding system to 

rate military bases; and (3) the Navy's failure to assign 

responsibility for developing and implementing an internal 

control plan to ensure the accuracy of information used by the 

Navy in its base structure reviews. [GAO Report at p. 481  

135. The GAO also discovered that, despite DOD guidance 

to the contrary, the Navy used budget data which did not use 1991 

dollars as its baseline. 

136. The GAO discovered inconsistencies in the Navy's 

service costs, savings estimates, payback calculations and 

recovery of closure costs. The GAO report concluded that the 

result of these inconsistencies was an overstatement of estimated 

annual savings and a shortening of the payback period for several 

closures. 

137. The GAO Report also identified inconsistencies 

within the BSC1s internal rating process, including the fact that 

the BSC had given identical ratings to two naval bases (Mare 

Island and Philadelphia Naval Shipyard) on each of the first four 

military selection criteria, but -- without any discernable 

justification -- had arbitrarily assigned an overall rating of 

green to one (Mare Island) and yellow to the other (~hiladelphia 

Naval Shipyard). [GAO Report at p. 4 8 1  

138. Similarly, the BSC had assigned identical ratings 

to five naval bases but did not treat such bases equally.  gain, 

the Philadelphia Naval Shipyard was not excluded from the 

closure process although four other naval shipyards which 



received identical ratings were excluded from further review. 

139. The GAO Report concluded that, since the BsC "did 

not document these differences," the GAO ''could not determine the 

rationale for its final decisionsm and Itcould not comment on the 

committeels closure and realignment recommendations based on the 

pro~ess.~' [GAO Report at p. 4 8 1  

140. In sum, the GAO Report found that the Navy and its 

BSC: 

(a) Had not treated all bases equally, as required by 

the Base Closure Act; 

(b) Had not complied with the Secretary of Defense's 

first four military selection criteria, as 

required by the Base Closure Act; 

(c) Had not complied with the Secretary of Defense's 

"record keeping" and Itinternal controlsN 

requirements; and 

(d) Had prevented the GAO from performing its 

statutory mandate of reviewing and analyzing the 

recommendations for Naval base closures made by 

the Secretary of Defense and transmitting to 

Congress and the Commission a report containing a 

detailed analysis of the Secretary of Defense's 

recommendations for Naval base closures and the 

Navy selection process. 

Public Hearins 

141. The Base Closure Act established the 1991 Defense 



Base Closure and Realignment Commission to ensure that 'Ithe [base 

closure] process is open.It [Report to president, p.1-51. 

142. The Base Closure Act therefore requires the 

commission conduct its proceedings public and open its 

records and deliberations to public scrutiny. 

143. The Commission expressly invited and received 

public testimony in Washington, D.C. from members of Congress. 

144. By letter dated April 23, 1991, the Commission 

established five pages of procedures to govern Congressional 

testimony at the Commissionts hearings. The Commission~s 

procedures provided that: 

All members of Congress have the opportunity 
to testify before the Commission in 
Washington D.C. Members of Congress will have 
the opportunity to make introductory comments 
at regional hearings. However, their formal 
oral testimony and comments for the record 
should be presented at the Washington, D.C. 
hearing. 

145. The Commissionts official procedures also provided 

that the "recommended deadline for receipt of written material is 

May 20 to ensure that the Commission has adequate time to review 

all written documentation." 

146. In accordance with the Base Closure Act, the 

Commission scheduled and held 28 hearings across the United 

States. 

147. congressional testimony on the Philadelphia Naval 

Shipyard was scheduled in Washington, D.C. for May 22, 1991. The 

regional hearing regarding the Philadelphia Naval Shipyard was 

scheduled for May 24, 1991. 



148. In violation of the Base Closure Act and other 

applicable law, additional documentation was thereafter provided 

to the Commission that was not subject to GAO analysis or public 

comment and debate. 

149. In blatant violation of the Base Closure Act, 

closed meetings with the Navy's BSC were held by the Commission 

on May 24, 1991 after the public hearings were completed. 

150. Moreover, on May 24, 1991 -- after the close of 

the public hearings -- the Commission requested that the Navy's 

BSC provide it with additional information to #'try to resolve 

missing gaps in the information provided." 

151. Thereafter, the Navy's BSC provided additional 

documents and information to the commission, including COBRA 

analyses, data underlying the color coding ratings, data 

regarding the VCNQ study and other information regarding Navy 

closure recommendations, without affording interested members of 

Congress or the public a meaningful opportunity to comment on 

such information at a public hearing. 

152. Despite repeated demands by members of Congress 

for a public hearing on the additional information supplied by 

the Navy, the  omm mission refused to allow any public debate. 

M. The Julv 1, 1991 Commission ReDort To The President 

153. On July 1, 1991, the Commission submitted its 

recommendations for the closure or realignment of U.S. military 

installations to the President. 

154. In its July 1, 1991 Report to the president, the 



Commission stated: 

The Navy presented a special challenge to the 
Commission. ~ t s  selection process was more 
subjective and less documented than that of 
either the ~ r m y  or the Air Force. To 
determine whether the Navy complied with the 
law, the Commission's staff held a series of 
meeting with members of the Navy's Base 
Structure Commission and other high ranking 
naval officers... 

These individuals responded to questions and 
supplied information to the Commission. 

155. The Commission findings with respect to the 

Philadelphia Naval Shipyard were as follows: 

The Commission found that the overall 
public shipyard workload is falling 
significantly because of force reductions and 
budget limitations. The projected workload in 
nuclear shipyards during the 1990s was found 
to limit the potential for closing any 
nuclear shipyard until the late 1990s. 

The largest portion of ~hiladelphia's 
recent workload has been CV-SLEP, which the 
Navy desires to terminate. However, Congress 
has passed legislation that requires a CV- 
SLEP at Philadelphia. The Commission found 
that this CV-SLEP should be completed in mid- 
1996, about a year before the required 
closure date. 

Workload is available that could be 
diverted from public and private East Cost 
shipyards to Philadelphia to bring its 
activity up to levels that justify keeping it 
open. However, this would limit the Navy's 
ability to meet its target of putting 30 
percent of its repair work in private 
yards . . . 



The Commission found that the combination of 
carrier-capable drydocks at Norfolk Naval 
Shipyard, Nemort News ~hi~buildinq, and the 
mothballed drydocks at Philadelphia provide 
capacity for unplanned requirements. 

156. The Commission exceeded its statutory authority in 

making base closure recommendations by considering the 

availability of privately-owned shipyards, such as ~ewport News, 

to provide emergency service for the Navy's fleet. 

157. Consideration of private facilities as part of a 

force-structure plan to provide emergency service for the Navy's 

fleet is impermissible under the Base Closure Act and departs 

from long standing Navy strategic and operational requirements. 

158. The Navy was fully aware of the need to keep the 

Philadelphia Naval Shipyard open, but withheld such information 

from the GAO, the Commission and the public. The March 1991 

~dmiral Claman memorandum to the Chief of Naval operations 

clearly recognized that: 

Closure of ~hiladelphia Naval Shipyard, 
without retention of the large carrier 
capable dry docks creates a shortfall in dry 
dock capability for emergent dockings of 
aircraft carriers... Without the dry docks 
available at Philadelphia, the only other 
dock capable of taking an emergent carrier 
docking is at Newport News Shipbuilding 
(NNSB) . Exhibit C-7 illustrates this 
situation graphically. This dock is privately 
owned and its docking schedule is not 
controlled by the Navy. The cost to have NNSB 
provide a dedicated dock under contract is 
considered prohibitive. 

159. The Commission adopted the BSC1s conclusion that 

the Shipyard should be closed based upon projected workload 



trends. However, the Navy's force structure plan lacked 

sufficient detail for the commission to evaluate the Secretary's 

recommendations. 

160. The law requires the president to approve or 

disapprove the Commission's recommendations by July 15, 1991. If 

approved, the report will be sent to Congress. Unless Congress 

enacts a joint resolution disapproving the ~ommission~s proposals 

within 45 legislative days (or prior to when Congress adjourns 

ior the session), the Secretary must begin to close or realign 

those installations listed in the report. 

161. In fact, the Navy failed to produce. and the 

commission failed to obtain, detailed information about 

projected Naval Shipyard workloads. 

162. The Navy failed to engage in a fair and objective 

process and did not treat all military installations equally in 

recommending the closure of the shipyard. 

163. The Navy deviated substantially from the force 

structure plan and base closure criteria in recommending the 

closure of the Shipyard. 

164. The Navy failed to base its decision on each of 

the final selection criteria and failed to apply each of the 

eight criteria equally, fairly and objectively. 

165. The Navy failed to provide information used in 

making its base closure recommendations to the GAO and Inembers of 

Congress and failed to consider all available information 

concerning the Shipyard, especially information which would have 



prevented the BSC from recommending its closure. 

166. The Commissionts adoption of the DODts recommended 

base closures and realignments also violated the procedural and 

substantive safeguards set forth in the Base Closure Act with 

respect to ather military installations, including its 

recommendations to close the Philadelphia Naval Station and the 

realignment and elimination of the Warminster Naval Air 

Development Center and the U.S.Anny Corps of Engineers division 

and district management headquarters located in the Commonwealth 

of Pennsylvania. 

167. The foregoing actions of the defendants are in 

bad faith, arbitrary, capricious and in violation of the law. 

N. Irre~arable Iniurv 

168. The foregoing conduct of defendants will cause 

plaintiffs to suffer immediate and irreparable harm. 

169. According to the Navy's December 1990 Final 

Environmental Impact Statement for Base Closure/Realignment of 

the Philadelphia Naval Shipyard ("FEISW), the direct economic 

consequence of the proposed closure of the Philadelphia Naval 

Shipyard includes a reduction in present Navy employment in the 

Philadelphia region by 88 percent, which represents eliminating 

directly almost 15,000 employment positions and indirectly 

causing the loss of an additional 7,384 jobs in the Philadelphia 

area. 

170. The FEIS stated that the proposed closure would 

add an estimated 16,856 workers to the unemployment rolls (a 17.4 



percent increase) and increase unemployment in the geographical 

region from 3.8 percent (in 1989) to 4.5 percent of the work 

force; 

171. The FEIS also stated that "many employees of 

philadelphia Naval Shipyard would experience difficulty re- 

entering the labor force without considerable retraining.I8 

172. According to the FEIS, direct income and 

expenditures that would be withdrawn from the Philadelphia region 

as a result of the proposed closure would total $536.9 million. 

173. An Economic Impact Report prepared by the 

Pennsylvania Economy League ("PEL") and submitted to the Naval 

Facilities Engineering Command on October 17, 1990 by the 

Commonwealth of ~ennsylvania and the State of New Jersey 

concluded that closing the Philadelphia Naval Shipyard would have 

a much greater impact on the economy of ~hiladelphia and the 

entire tri-state region than that set forth in the FEIS since the 

Shipyard is the largest employer in the Philadelphia area. 

174. Economic activity connected with the Philadelphia 

Naval Shipyard accounts for $2.1 billion in gross product in the 

Philadelphia metropolitan statistical area. This represent 1.45 

percent of the region's total economic activity. 

175. The PEL'S Economic Impact Report concluded that 

the unemployment rate would jump 25 percent from 5.8 to 7.6 

percent in the Philadelphia region, that the region would suffer 

a loss of $915 million in wage and salary income and retail sales 

would decline $382.8 million. 



176. Plaintiffs do not have an adequate remedy at law. 

177. There is presently an actual controversy between 

the parties, within the meaning of the Declaratory Judgment Act, 

COUNT 

All Plaintiffs 
v. 

The Secretary of Defense and 
The Secretary of the Navy 

178. Plaintiffs incorporate herein by reference 

paragraphs 1 through 177 above, as if fully set forth herein. 

179. The Secretary of Defense, by and through his agent 

the Secretary of the Navy, adopted the list of closure and 

realignment recommendations made by the Navy's BSC in violation 

of the procedural and substantive safeguards and requirements set 

forth in the Base Closure Act, in that: 

a. They failed to make available to the Commission, 

the GAO and Congress all information which was used by the Navy 

in making its recommendations to the Commission, in violation of 

Section 2903(c)(4) of the Base Closure Act; 

b. They failed to provide the GAO with the data 

necessary for the GAO to perform its statutorily mandated duty to 

assist the Commission in its review and analysis of the 

recommendations for base closures made by the Navy and the 

Secretary of Defense, in violation of Section 2903 (d) (5) (A) of 

the Base Closure Act; 

c. They failed to provide the GAO with the data 

necessary for the GAO to perform its statutorily mandated duty to 

39 



prepare and transmit to Congress and the  omm mission a detailed 

review and analysis of the Navy's and the Secretary of Defense's 

recommendations for Naval base closures and the procedures 

employed by the Navy and the Secretary of Defense in arriving at 

such recommendations, in violation of Section 2903 (d) (5) (B) of 

the Base Closure Act; 

d. They failed to publish in the Federal ~egister and 

transmit to the congressional defense committees and to the 

Commission a summary of the selection process that resulted in 

the recommendation for closure for each installation, together 

with a justification for each recommendation, in violation of 

Sections 2903(c) (1) and (2) of the Base Closure Act; 

e. They failed to consider all Naval installations 

inside the United States equally, without regard to whether the 

installations has been previously considered or proposed for 

closure or realignment, in violation of section 2903(c)(3) of 

the Base Closure Act; 

f. They failed to apply the eight final criteria 

adopted by DOD equally to all Naval installations in making their 

recommendations for Navy base closures, in violation of Section 

2903 (c) (1) of the Base Closure Act; 

g. They utilized criteria which were not published 

and adopted in accordance with Section 2903 of the Base Closure 

Act; 

h. They failed to implement record keeping and 

internal controls promulgated by DOD in order to insure an 



accurate and fair decision-making process, in violation of the 

Base Closure Act; and 

i. They failed to adopt a force structure plan for 

the Navy in compliance with Section 2903(a) of the Base Closure 

A C ~  and failed to base their base closure recommendations on a 

force structure plan which complied with the Base Closure Act. 

180. The Secretary of the Navy's and the Secretary of 

Defense's actions were arbitrary and capricious, not in 

conformity with law and will inflict substantial irreparable harm 

on the plaintiffs for which there is no adequate remedy at law. 

WHEREFORE, plaintiffs respectfully request that this 

Court : 

a. Find and declare that the list of Naval closure 

and realignment proposals provided by the Secretary of the Navy 

and the Secretary of Defense to the  omission on ~pril 12, 1991 

was developed in a manner inconsistent with the requirements of 

the Base Closure Act and is therefore void; 

b. Find and declare that the Secretary of the Navy's 

and the Secretary of Defense's adoption of the list of closure 

and realignment recomendations, findings and conclusions made by 

the Navy's BSC was arbitrary and capricious, and otherwise not in 

conformity with law; 

c. Pursuant to 5 U.S.C. 5706(2), hold unlawful and 

void that portion of the list of closure and realignment 

proposals, findings and conclusions which were submitted by the 

Secretary of the Navy; 



d. Enjoin the Secretary of Defense from taking any 

action based upon the list of closure and realignment proposals 

submitted by the Secretary of the Navy; and 

e. Grant such other and further relief as this Court 

deems just and equitable. 

All plaintiffs 
v. 

The Base Closure Commission 

181. Plaintiffs incorporate herein by reference 

paragraphs 1 through 180 above, as if fully set forth herein. 

182. The Commission, in reviewing and makings its 

recommendations regarding the base closures submitted by the 

Secretary of the Navy, violated the procedural and substantive 

safeguards and requirements set forth in the Base Closure Act, in 

that: 

a. It. based its decision on a significant amount of 

substantive information supplied by the Navy which was not 

evaluated or even made available to the GAO or to Congress, in 

violation of the Base Closure Act; 

b. It failed to ensure that the GAO performed its 

statutorily mandated duty of assisting the Commission in its 

review and analysis of the recommendations for base closures made 

by the Navy and the Secretary of Defense, in violation of Section 

2903 (d) (5) (A) of the Base Closure Act; 

c. It failed to ensure that the GAO performed its 



statutorily mandated duty of preparing and transmitting to 

congress and the commission a report containing a detailed review 

and analysis of the Navy's and the Secretary of Defense's 

recommendations for Naval base closures and the procedures 

employed by the Navy and the Secretary of Defense in arriving at 

such recommendations, in violation of section 2903(d)(5)(B) of 

the Base Closure Act; 

d. It decided to adopt the list of closure and 

realignment recommendations made by the Navy's BSC even though 

the GAO had found that the Navy and its BSC: (i) had not treated 

all bases equally, as required by the Base Closure Act; (ii) had 

not complied with the Secretary of Defense's first four military 

selection criteria, as required by the Base Closure Act; and 

(iii) had not complied with the Secretary of Defense's "record 

keepingH and "internal controlstt requirements; 

e. It failed to hold public hearings, in violation of 

Section 2903(d)(.l) of the Base Closure Act, because it did not 

include certain pivotal information regarding the Navy's 

recommendations and selection process in the record until af ter  

the close of the public hearings; 

f. It failed to consider all Naval installations 

inside the United States equally, without regard to whether the 

installations had been previously considered or proposed for 

closure or realignment, in violation of Section 2903(c)(3) of 

the Base Closure Act; 

g. It failed to apply the eight final criteria 



adopted by DOD equally to all Naval installations in making its 

recommendations for Navy base closures, in violation of section 

2903 (c) (1) of the Base Closure Act; 

h. It utilized criteria which were not published and 

adopted in accordance with Section 2903 of the Base Closure Act; 

and 

i. It exceeded its statutory authority in making 

Naval base closure recommendations by considering privately-owned 

shipyards. 

183. The Commission's actions were arbitrary and 

capricious, not in conformity with law and will inflict 

substantial irreparable harm on the plaintiffs for which there is 

no adequate remedy at law. 

WHEREFORE, plaintiffs respectfully request that this 

Court : 

a. Find and declare that the Navy's list of closure 

and realignment recommendations, submitted by the  omm mission to 

the President on July 1, 1991, was adopted by the Commission in 

violation of the Base Closure Act and is therefore void; 

b. Find and declare that the ~ommission~s adoption of 

the list of closure and realignment recommendations, findings and 

conclusions made by the Navy's BSC was arbitrary and capricious, 

and otherwise not in conformity with law; 

c. pursuant to 5 U.S.C. §706(2), hold unlawful and 

void that portion of the list of closure and realignment 

recommendations, findings and conclusions which were submitted by 



the Secretary of the Navy and adopted by the commission; 

d. Enjoin the Secretary of Defense from taking any 

action based upon the list of closure and realignment 

recommendations made by the Commission; and 

e. Grant such other and further relief as this Court 

deems just and equitable. 

COUNT IIZ 

Landry, Reil, IFPTE and HTC 
v. 

All Defendants 

184. Plaintiffs incorporate herein by reference 

paragraphs 1 through 183 above, as if fully set forth herein. 

185. The defendants8 actions constitute a violation of 

the plaintiffs8 rights to Due Process as guaranteed under the 

Fifth Amendment of the United States Constitution. 

186. The Base Closure Act expressly entitles the 

plaintiffs to a "fair processI1 by which it will be decided which 

military installations should be closed. Additionally, the Base 

Closure Act entitles the plaintiffs to have the Philadelphia 

Naval Shipyard remai open and in operation unless and until it 

is determined, in acgordance with the Base Closure Act, that the 

closure of the Shipyard is warranted. 

187. The defendants8 disregard of the procedures set 

forth in the Base Closure Act, as more fully described in Counts 

I and I1 of this Complaint, impermissibly interfered with the 

rights which were granted to the plaintiffs under the Base 

Closure Act, and constitute violations of the Due Process Clause 



of the United States Constitution. 

WHEREFORE, plaintiffs respectfully request that this 

Court : 

a. Find and declare that defendants1 actions in 

developing, adopting, and concurring in the Navy's list of 

closure and realignment recommendations provided by the 

commission to the President on July 1, 1991 violated the 

plaintiffst rights guaranteed by the Due Process Clause of the 

United States Constitution; 

b. Pursuant to 5 U.S.C. § 7 0 6 ( 2 ) ,  hold unlawful and 

void that portion of the list of closure and realignment 

proposals, findings and conclusions which were submitted by the 

Secretary of the Navy and adopted by the  omm mission; 

c. Enjoin the Secretary of Defense from taking any 

action based upon the list of closure and realignment proposals 

submitted by the Secretary of the Navy and the Secretary of 

Defense and made by the Commission; and 



d. Grant such other and further relief as this Court  

V deems just and equitable. 

DATED: July 8, 1991 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

- - . 
SEN. ARLEN SPECTER, SEN. HARRIS • 

WOFFORD8 SEN. BILL BRADLEY, • • 

SEN. FRANK R. LAUTENBERG, • 

GOVERNOR ROBERT Po CASEY, • 

COMMONWEALTH OF PENNSYLVANIA, . 
PENNSYLVANIA ATTORNEY GENERAL • 

ERNEST Do PREATE, JR. REP. CURT : 
WELDON, REP. THOMAS FOGLIETTA, • 

REP. ROBERT ANDREW8, . 
REP. Re LAWRENCE COUGHLIN, . . 
CITY OF PHILADELPHIA, HOWARD J e  

LANDRY, and INTERNATIONAL : 
FEDERATION OF PROFESSIONAL and . 
TECHNICAL ENGINEERS, LOCAL 3, and : 
WILLIAM F. REIL and METAL TRADES : 
COUNCIL, LOCAL 687 MACHINISTS, • • . 

Plaintiffs, . CIVIL ACTION . . 
V. . NO. 91- . 

H o  LAWRENCE GARRETT, 111, • 

secretary ot Navy, RICIIARD CHENEY, I 
Secretary of Defense, THE DEFENSE : 
BASE CLOSURE AND REALIGNMENT . . 
COMMISSION and its members JAMES A.: 
COURTER, WILLIAM Lo BALL, 111, • • 

HOWARD He CALLAWAY, DUANE H. • 

CASSIDY, ARTHUR LEVITT, JR*, • 

JAMES C. SMITH, 11, and ROBERT D. : 
STUART, JR . , . . . . 

Defendants. . 
MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS' 

REQUEST FOR DECLARATORY RELIEF 

Plaintiffs United States Senator Arlen Specter, United States 

Senator Harris Wofford, United States Senator Bill Bradley, United 

States Senator Frank R. Lautenberg, Governor Robert P. Casey, 

Commonwealth of ~ennsylvania, ~ennsylvania Attorney General Ernest 

V D. Preate, Jr., United States ~epresentatives Curt Weldon, Thomas 



~oglietta, Robert Andrews and R. Lawrence ~oughlin, City of 

Qv ~hiladelphia, Howard J. Landry, International Federation of 

professional and Technical Engineers, Local 3, William F. Reil and 

Metal Trades Council Local 687 Machinists hereby respectfully 

submit, by their undersigned counsel, this Memorandum of Law in 

Support of the Complaint for Declaratory Judgment filed 

contemporaneously herewith. 

I. INTRODUCTION 

By their Complaint, plaintiffs seek a declaratory judgment to 

prevent the unlawful closing of the Philadelphia Naval Shipyard 

(also referred to as the I1Shipyardtt), the Philadelphia area's 

largest employer. The actions taken by defendants with regard to 

the Shipyard have violated the express mandates of the Defense Base 

'cY Closure and Realignment Act of 1990 (the "Base Closure Acttt), 

Public Law 101-510, Title XXIX, SS 2901-2910 (November 5, 1990), 

and thus precluded an independent, equal and fair process for 

closing and realigning military installations. In particular, 

defendants have failed to follow numerous express statutorily 

prescribed procedural and substantive safeguards. Defendants1 

actions have substantially prejudiced the interests of plaintiffs 

herein and are subject to immediate judicial review. 

11. STATEMENT OF FACTS 

A full exposition of the facts underlying this matter is 

contained in the Complaint, which is incorporated herein by 

reference. 



111. ARGUMENT 

A. THE ACTIONS OF DEFENDANTS TAKEN PURSUANT TO THE BASE 
CLOSURE ACT ARE SUBJECT TO JUDICIAL REVIEW 

~t is axiomatic that If judicial review of a final agency action 

by an aggrieved person will not be cut off unless there is 

persuasive reason to believe that such was the purpose of 

Congress." Abbott Laboratories v. Gardner, 387 U.S. 136, 140 

(1967); National Treasury Em~loyees Union v. United States Merit 

System, 743 F.2d 895, 906 (D.C. Cir. 1984); see also Societv Hill 

Civic Association v. Harris, 632 F.2d 1045, 1055 (3d Cir. 1980). 1 

In recognition of this principle, the Administrative Procedure Act, 

5 U.S.C. §§701 & sea. ("APAvv), establishes a strong presumption 
of reviewability. See, e.a., Kirbv v. united States De~artment of 

Housina & Urban Develo~ment, 675 F.2d 60, 67 (3d Cir. 1982) (IfThe 

Supreme Court has made it clear that there is a strong presumption 

that agency action is reviewable."). 

The Supreme Court further elaborated on this theme in Abbott 

Labs, holding that the APAfs "generous review provisions must be 

given a hospitable interpretation," and that "only upon a showing 

of clear and convincing evidence of a contrary legislative intent 

should the courts restrict access to judicial review." 387 U.S. 

There can be little doubt that the DOD, the Department of 
the Navy and the Commission are administrative agencies, and that 
the actions challenged herein constitute final agency actions. See 
5 U.S.C. §551(1) (regarding the definition of "administrative 
agenciesff) ; Solar Turbines. Inc. v. Seif, 879 F.2d 1073, 1080-81 
(3d Cir. 1989) (di-scussing the definition of Iffinal agency 
actionff) . 



at 141 (citations omitted); see also Citizens to Preserve Overton 

Park, Inc. v. Vol~e, 401 U.S. 402 (1971); Societv Hill Civic 

~ssociation, 632 F.2d at 1055. Section 702 of the APA thus 

provides : 

A person suffering legal wrong because of an 
agency action, or adversely affected or 
aggrieved by agency action within the meaning 
of a relevant statute, is entitled to judicial 
review thereof. 

5 U.S.C. S702. This broad grant of the right to judicial review is 

limited only "to the extent that statutes preclude judicial 

review" or Ifagency action is committed to agency discretion by 

law.If 5 U.S.C. §701(a). Both of these exceptions are to be read 

exceedingly narrowly, and neither has any applicability to the 

instant action. See Heckler v. Chanev, 470 U.S. 821, 829 (1984); 

State of Florida, DeDt. of Business Reaulation v. United States 

De~t. of Interior, 768 F.2d 1248, 1255 (11th Cir. 1985). 

The first exception "requires explicit statutory language 

precluding review," which is plainly absent from the Base Closure 

Act. See California Human DeveloDment Cor~. v. Brock, 762 F.2d 

1044, 1048 n. 28 (D.C. Cir. 1985). The second exception is likewise 

inapplicable, as it is strictly limited to those "rare instances 

where statutes are drawn in such broad terms that in a given case 

there is no law to apply.I1 Overton Park, supra, 401 U.S. at 410 

(quoting legislative history of the APA); Societv Hill Civic 

Assoc., 632 F.2d at 1045. Given the elaborate procedural and 

substantive safeguards established by the Base Closure Act, and the 

previous history which provided those safeguards, there is 



manifestly law to apply. 

Moreover, the Third Circuit has held that review is always 

available, notwithstanding this exception, for violations of 

statutory procedures of the sort involved in the instant action: 

Even when aaencv action is determined to have 
been committed to aaencv discretion bv law, 
that determination does notcom~letelv insulate 
the action from iudicial review. As this court 
has noted, a court may in any event consider 
allegations "that the agency lacked 
jurisdiction, that the agency's decision was 
occasioned by impermissible influences, such 
as fraud or bribery, or that the decision 
violates constitutional. statutorv or 
reaulatorv command. For the APA circumscribes 
judicial review only t o  the  extent  
that ... agency action is committed to agency 
discretion by law; it does not foreclose 
judicial review altogether." 

Kirbv, 675 F. 2d at 67 (auotina Local 2855 AFGE v. United States, 

602 F.2d 574, 578 (3d Cir. 1979)) (underlined emphasis added; bold 

emphasis in original). 

Accordingly, the blatant failure of the Secretary of Defense, 

the Secretary of the Navy and the Commission to follow the 

unambiguous statutory commands of the Base Closure Act has resulted 

in flawed agency actions which are clearly subject to judicial 

review by this Court under the APA. 

B. THE DEFENDANTS' BLATANT FAILURE TO FOLLOW THE UNAMBIGUOUS 
PROCEDURAL AND SUBSTANTIVE SAFEGUARDS OF THE BASE CLOSURE ACT 
MANDATES A DECLARATION TEAT THE LIST OF RECOMMENDED CLOSURES 
AND REALIGNMENTS BE DECLARED VOID INSOFAR A8 IT RELATES TO 
NAVAL FACILITIES 

As the Complaint filed in this matter demonstrates, the 

Secretary of Defense, the Secretary of the Navy and the Commission 

have blatantly disregarded not only the procedural and substantive 



safeguards governing base closures expressly mandated by the Base 

'V Closure Act, but also their own procedures and regulations 

promulgated pursuant to the Base Closure Act. These violations 

have inflicted substantial prejudice to the interests of the 

plaintiffs herein contrary to the express objective of Congress in 

adopting the Base Closure Act. 

The APA specifically provides for the review of agency action 

to determine whether it complies with statutory mandates and 

statutorily prescribed procedures: 

The reviewing court shall - 
* * * 

(2) hold unlawful and set aside agency action, 
findings, and conclusions found to be -- 
(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with 
law; 

(B) contrary to constitutional right, power, 
privilege or immunity; 

(D) without observance of procedure required 
by law; 

5 U. S.C. §706 (2) (A) (B) (D) . The actions of the defendants herein 
were plainly "not in accordance with laww and "without observance 

of procedure required by law" (i. e., the Base Closure Act) and were 

"contrary to constitutional rightw (i.e., the Due Process Clause 

of the Fifth Amendment). 

Furthermore, it is clear that a reviewing court must carefully 

examine the challenged actions Itto determine independently that the 



[agencies have] not acted unfairly or in disreaard of the 

statutorilv  res scribed ~rocedures...." Natural Resources Defense 

council v. Environmental Protection Aaency, 790 F.2d 289, 297 (3d. 

Cir. 1986) (emphasis added). Equally importantly, this Court must 

invalidate agency actions which Itare inconsistent with a statutory 

mandate or that frustrate a statutory policy." De~artment of N a w  

v. Federal Labor Relations Authoritv, 840 F.2d 1131, 1134 (3d Cir. 

1988), cert. denied, 488 U.S. 881 (1988). In this regard, the 

Court of Appeals for the District of Columbia has recognized the 

authority of a reviewing court to closely scrutinize agency action 

which is alleged to violate statutorily prescribed procedures: 

Even more so than our review of EPAts statutory 
interpretations, our review of its procedural 
intearitv in promulgatingthe regulation before 
us is the product of our independent judgment, 
and our main reliance in ensuring that, despite 
its broad discretion, the Agency has not acted 
unfairly or in disreaard of the statutorily 
prescribed procedures. [citation omitted] Our 
assertion of judicial independence in carrvinq 
out the procedural aspect of the review 
function derives fromthis countrvts historical 
reliance on the courts as the ex~onents of 
procedural fairness. 

Weverhouser Company v. Costle, 590 F.2d 1011, 1027 (D.C. Cir. 1978) 

(emphasis added); see also Natural Resource Defense Council, Inc. 

v. S.E.C., 606 F.2d 1031, 1048 (D.C. Cir. 1979) ("Our review of an 

agency's procedural compliance with statutory norms is an exacting 

one.I1). Given that the process which resulted in the defendantst 

recommendation to close the ~hiladelphia Naval Shipyard could 

hardly have been more unfair or have departed by a wider margin 

from the statutorily prescribed procedures, it is manifestly within 



the competence of this Court to review that process and declare its 

results void insofar as Navy bases are concerned. 

C. THE PROCESS BY WHICH THE COMMISSION ARRIVED AT ITS LIST OF 
RECOMMENDED CLOBURES OF NAVAL BABES WAS RIDDLED WITH 
PROCEDURAL IRREGULARITIES AND SUBSTANTIVE VIOLATION8 OF THE 
BASE CLOSURE ACT 

1. The Navy's Failure to Provide The Data Necessary 
For The GAO To Perform Its Important Statutory 
Duty Under The Base Closure Act Was A Violation 
Of The Act. 

The Base Closure Act specifically provides that the GAO is to 

play a critical role in ensuring the integrity and fairness of the 

Commission's process. Thus, Section 2903(d)(5) requires the 

Comptroller General to: (1) assist the Commission in its review 

and analysis of the recommendations for base closures made by the 

Navy and the Secretary of Defense; and (2) transmit to the Congress 

and the Commission #'a report containing a detailed analysis of the 

Secretary's recommendations and selection process." 

In order to permit the GAO to perform its statutorily mandated 

function, the Base Closure Act specifically imposes upon the 

Secretary of Defense the following duty: 

The Secretary shall make available to the 
Commission and the Comptroller General of the 
United States all information used by the 
Department in making its recommendations to 
the Commission for closures and realignments. 

10 U. S. C. 72903 (c) (4) (emphasis supplied) . The Secretary of Defense 
failed to provide this information to the GAO. 

As a direct result of the Secretary's violation of the Base 

Closure Act, the GAO was disabled from both assisting the 

Commission in its review and analysis of the Navy base closure 

8 



recommendations and providing the Itdetailed analysis of the 

V Secretary's recommendations and selection processu as required by 

the Base Closure Act. Thus, on May 16, 1991, the GAO published 

its report concluding that the Navy's documentation was patently 

insufficient: 

We were unable to conduct an extensive review 
of the process the Navy used to recommend bases 
for closure or realignment, because the Navy 
did not adequately document its decision- 
making process or the results of its 
deliberations. In addition, the Navy did not 
establish an internal control plan to ensure 
the validity and accuracy of information used 
in its assessment as required by OSD. 

Due to the limited documentation of its 
process, we also could not assess the 
reasonableness of the Navy's recommendations 
for closures. 

See GAO Report to the Commission dated May 16, 1991 (the "GAO 

w Reportn) at p.46, a true and correct copy af which is attached to 

the Complaint as Exhibit A. 

In addition to the lack of adequate documentation, the GAO 

report identified three deficiencies in the Navy's process for 

determining base closures: (1) insufficient justification to 

support the basis for the Navy Base Structure Committee's ("BSCV) 

military value ratings of Navy installations; (2) the 

implementation and use of an unclear, unequal and inconsistent 

color coding system to rate military bases;2 and (3) the Navy's 

failure to assign responsibility for developing and implementing 

an internal control plan to ensure the accuracy of information used 

This procedural irregularity is discussed, infra, at 14-17. 

9 



by the Navy in its base structure reviews, as required by the 

Office of the Secretary of Defense policy guidelines.3 [GAO Report 

at p.481 

The GAO also identified inconsistencies within the Committeets 

internal rating process, including the fact that the BSC had given 

identical ratings to two naval stations -- (Mare Island and the 

Philadelphia Naval Shipyard) -- on each of the first four military 
selection criteria but had assigned an overall higher rating of 

green to Mare Island and an overall lower rating of yellow to the 

Philadelphia Naval Shipyard. Similarly, the BSC had assigned 

identical ratings to six naval stations but did not treat them 

equally.4 The Philadelphia Naval Shipyard was not excluded from 

the base closure process by the BSC, although the five other naval 

r stations which received identical or worse ratings were excluded 

from further review. 

The GAO Report concluded that since the BSC "did not document 

these differences,*# the GAO "could not determine the rationale for 

its final decisionsm and ttcould not comment on the Committeels 

closure and realignment recommendations based on the process." The 

Secretary thus plainly failed to meet the express requirements of 

the Base Closure Act, thereby disabling the GAO from submitting a 

report containing a detailed analysis of the Secretary's 

recommendations and selection process. 

Indeed, on May 7, 1991, shortly before the GAO disseminated 
- - 

This procedural irregularity is discussed, infra, at 17-19. 

See, infra, at 14-17. 

10 



its report, the BSC admitted that Ifmuch of the [Navyls] data were 

w biased in favor of keeping bases open and were inadequate for an 

objective assessment of the Navy's basing needs. "' [GAO Report at 
p. 461 As a result, the BSC admitted that it had reached its 

decisions through a series of informal meetings, many of which were 

closed executive sessions. [GAO Report at p. 461 The Navy's 

admittedly approach to base closure recommendations flies 

in the face of the procedural and substantive safeguards and 

requirements established by the Base Closure Act. 

This egregious violation of the Base Closure Act clearly 

requires that this Court declare void that portion of the 

Commissionls recommendations for base closures and realignments 

which relate to Navy facilities. See, e.s., Kirby, 675 F.2d at 

'II 68. 

2 .  The  commission*^ Failure To Provide Meaningful 
Public Hearings Is A Violation Of The Base Closure 

In accordance with the Congressional objective of ensuring 

the procedural integrity of the base closure and realignment 

process, the Base Closure Act expressly provides that the 

Commission shall conduct public hearings on the Secretary's 

recommendations. 10 U. S.C. S2904 (d) . The Base Closure Act also 

requires the Commission to open its records and deliberations to 

public scrutiny. 10 U.S.C. S 2902 (e) (2) (A) (B) . 

' This admission is especially significant since the BSC1s 
process involved excluding 7 of 8 shipyards from the base closure 
process, thereby 1eaving.only the Philadelphia Naval Shipyard for 

w possible closure. S 3 ,  infra, at 15-17. 

11 



Thus, the Commission expressly invited and'received public 

w testimony in Washington, D.C. from members of Congress. By letter 

dated ~ p r i l  23, 1991, the Commission established procedures to 

govern Congressional testimony at the hearings: 

All members of Congress have the opportunity 
to testify before the Commission in Washington 
D.C. Members of Congress will have the 
opportunity to make introductory comments at 
regional hearings. However, their formal oral 
testimony and comments for the record should 
be presented at the Washington, D.C. hearing. 

The Commissionls official procedures also provided that the 

"recommended deadline for receipt of written material is May 20 to 

ensure that the Commission has adequate time to review all written 

documentation. 

In accordance with the Base Closure Act, the Commission 

scheduled and held 28 hearings across the United States. 

Congressional testimony on the Philadelphia Naval Shipyard was 

scheduled in Washington, D.C. for May 22, 1991. The regional 

hearing regarding the Philadelphia Naval Shipyard was scheduled 

for May 24, 1991. In violation of the Base Closure Act and other 

applicable law, additional documentation was thereafter provided 

to the Commission that was not subject to GAO analysis or ~ublic 

comment and debate. 

In blatant violation of the Base Closure Act, closed meetings 

with the Navy's BSC were held by the Commission on May 24, 1991 

after the public hearings were completed. Moreover, on May 24, 1991 

-- after the close of the public hearings -- the Commission 

requested that the Navy's BSC provide it with additional 



information to "try to resolve missing gaps in the information 

provided.I1 Thereafter, the Navy's BSC provided additional documents 

and information to the Commission without affording interested 

members of Congress or the public a meaningful opportunity to 

comment on such information at a public hearing. 

Under these circumstances, the requirement of public hearings 

in the Base Closure Act has plainly been violated. See, e.a., 

National Wildlife Federation v. Marsh, 568 F.Supp. 985, 994 ( D . D . C .  

1983) ; Jose~h v. Adams, 467 F. Supp. 141, 160-61 ( E . D .  Mich. 1978) ; 

see also Mononaahela Power ComDanv v. Marsh, 1988 WL 84262 (D.D.C. -- 
1988). The facts and holding of National Wildlife Federation are 

particularly relevant to the instant case and compel the conclusion 

that the list of recommended closures and realignments of Navy 

J bases should be declared void. The plaintiffs in National Wildlife 

Federation brought suit against the Secretary of the Army seeking 

a declaration that a dredging and construction permit issued by the 

Army was invalid. The plaintiff asserted that the permit was 

invalid because the Army relied upon a staff report which was not 

made a part of the record until after the public hearings were 

held. According to the plaintiff, the consideration of this staff 

evaluation only after the close of the period for public comment 

violated its right to meaningfully participate in the statutorily 

required public hearings. 

The Court held that the inclusion of important data in the 

record after the conclusion of public hearings had in fact violated 

the relevant statute, stating in terms equally applicable here: 



[Tlhe opportunity to comment and the right to 
a hearing both necessarily require that the 
Army present for public scrutiny the rationale 
and pivotal data underlying its proposed action 
before the close of the comment and hearing 
period. Unfortunately, that requirement was 
not satisfied in the administrative proceeding 
here. After a careful examination of the 
administrative record, the Court finds that the 
inclusion of the Staff Evaluation in the 
administrative record after the close of the 
comment and hearing period had the effect of 
shielding the essential data and the agency's 
rationale from public hearing and comment. 

National Wildlife Federation, 568 F. Supp. at 994 (emphasis in 

original). The Court concluded in this same vein: "Only when the 

public is adequately informed can there be any exchange of views 

and any real dialogue as to the final decision. And without such 

dialogue any notion of real public participation is necessarily an 

illusion.It 568 F. Supp. at 993 (quoting U.S. Lines v. Federal 

Maritime Commission, 584 F.2d 519, 540 (D.C. Cir. 1978)); see also 

Portland Cement ~ssociation v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 

1973), cert. denied, 417 U.S. 921 (1974). 

Accordingly, the Navy's failure to disclose important and 

material information and documentation before conclusion of the 

public hearings required by the Base Closure Act is a clear 

violation of the Act. 

3. The Failure Of The Secretary Of Defense To Consider 
All Naval Installations Equally Was A Violation Of 
The Base Closure Act. 

Section 2903 (c) (3) of the Base Closure Act expressly provides 

that Itthe Secretary shall consider all military installations 

inside the United States equally without regard to whether the 



installation has been previously considered or proposed for closure 

v or realignment by the Department." The actions of the Secretary of 

the Navy with respect to the ~hiladelphia Naval Shipyard were 

clearly a violation of both the letter and spirit of this provision 

of the Base Closure Act. 

The Complaint discloses that, in December 1990, the Secretary 

of the Navy established the BSC to conduct a base structure review 

and to determine the Navy's closure and realignment candidates. In 

accordance with the Base Closure Act's mandate, the BSC was charged 

with reviewing all installations inside the United States e m v ,  

"without regard to whether the installation was previously 

considered for closure or realignment." 

The BSC initially categorized all facilities according to 

function -- e.g., naval air stations, Naval Shipyards -- to 

determine which categories possessed significant excess capacity. 

The Navy then applied the eight selection criteria in two phases 

by assigning color codes to military bases in categories with 

excess capacity. Phase I of the BSC's analysis required a 

consideration of the first four military criteria. After Phase I 

was completed, the Navy excluded those bases which it determined 

"were distinguished by virtue of their operational value, i. e. 

those that it gave an overall "greenvv rating under the first four 

military criteria. 

Under the Navy's rating system, a vlgreenvv rating received one 

point, a lvyelloww rating received two points, and a "redw rating 

(favoring closure) received three points. The Navy's color- 



coded/point approach resulted in the following total point 

Qlv allocation to each of the eight Naval Shipyards in the United 

States: 

Shipyard 
Puget Sound 
Norfolk 
Philadelphia 
Charleston 
Mare Island 
Pearl Harbour 
Portsmouth 
Long Beach 

Points 
4 
5 
6 
6 
6 
6 
6 
7 

Thus, Puget Sound received a "greenN rating for each of the first 

four military criteria and was therefore excluded from further 

consideration of closure. 

In accordance with the BSC base closure criteria, the seven 

remaining Shipyards should have been evaluated under the remaining 

w four non-military criteria set forth in Phase 11. Using the BSC1s 

own rating system, the Philadelphia Naval Shipyard should have been 

treated the same as Charleston, Mare Island, Pearl Harbor and 

Portsmouth and better than Long Beach. However, the Navy ignored 

its own rating system and blatantly disregarded the statutory 

mandate that all bases be considered "equally." Thus, the Navy - 
- for no apparent reason and without any supporting documentation 
or analysis -- gave overall "greenl1 ratings to three other 

shipyards: Mare Island, which just like the Philadelphia Naval 

Shipyard, received two 18yellowN and two green ratings; Norfolk, 

which received three "greenw and one Nyelloww ratings; and Pearl 

Harbor, which received one "redt8 and three "greengg ratings. 

The BSC then arbitrarily, unilaterally and without reference 



to any one of the eight selection criteria, excluded all of the 

V six nuclear-capable shipyards from any further review without 

providing any documentation or analysis to justify a drydock need 

for nuclear ships as compared with conventional carriers. This 

process left only Long Beach and Philadelphia for further review. 

To circumvent the fact that Long Beach scored poorly in three 

of the four military criteria and overall had the worst rating of 

all eight Naval Shipyards, the BSC then excluded Long Beach from 

further consideration, contending that one of the drydocks at that 

shipyard could be used Itto handle West Coast aircraft carriers 

(including CVN emergency work) . " Navy Report, Tab C, p. 10. By this 
egregious process of elimination, the BSC was left with onlv one 

yard to consider for closure under the remaining four criteria, the 

w ~hiladelphia Naval Shipyard. The BSC then performed a perfunctory 

application of the second four non-military criteria with respect 

to the Philadelphia Naval Shipyard to ensure its closure. 

Accordingly, the Navy, through this procedural parody, made 

a mockery of both the letter and spirit of the Base Closure Act. 

4 .  The Failure Of The Navy To comply With The Department of 
Defense Regulations With Respect To The Navy's Base 
Closure Actions Requires Invalidation Of The Resulting 
List Of Naval Closures. 

An agency's failure to abide by its own regulations is alone 

grounds for invalidating agency action. See Boddie v. De~artment 

of Naw, 827 F.2d 1578, 1580 (Fed. Cir. 1987); Kellev v. Calio, 

831 F.2d 190, 191-92 ("It is the duty of a reviewing court to 

ensure that an agency follows its own procedural rules.I1) ; 



~oiciechowicz v. De~artment of Armv, - 763 F.2d 149, 153 (3d Cir. 

QDv 1985). In this case, the failure of the Navy to abide by the 

requirements promulgated by the Department of Defense in 

furtherance of the Base Closure Act mandates invalidation of the 

base closure list compiled as a result of the Navy's failure. 

On December 10, 1990, the DOD issued "policy guidanceu and 

"record keepingw requirements to the Military Departments as 

follows: 

The recommendations in the studies must be 
based on the final base closure and realignment 
selection criteria established under that 
Section [2903 of the Act]; and 

The studies must consider all military 
installations inside the United States ... on 
an equal footing, ... 

DOD components shall keep: 

- Descriptions of how base closure and 
realignment selections were made, and how they met 
the final selection criteria; 

- Data, information and analysis considered in 
making base closure and realignment selections; and 

- Documentation for each recommendation to the 
Secretary of Defense to close or realign a military 
installation under the Act. 

The DOD subsequently issued "internal controlM guidance to 

the Military Departments requiring implementation of an "internal 

control planw which "at a minimumN was to include: 

- Uniform guidance defining data requirements 
and sources for each category of base, 

- Systems for verifying accuracy of data, 



- ~ocumentation justifying any changes made to 
data submissions, and 

- Procedures to check the accufacy of the 
analysis made from the data provided. 

The February 13, 1991 DOD Memorandum also provided the following 

procedures for evaluating closures and realignments: (a) if there 

was excess capacity and a base was recommended for closure or 

realignment, the Department's analysis must have considered all 

military bases within that category and any cross-categories; and 

(b) military bases could only be excluded from further review if 

they were militarily/geographically unique or mission essential 

such that no other base could substitute for them. 

However, as found by the GAO in its May 16, 1991 Report, the 

Navy failed completely to meet any of these requirements in its 

procedures for base closures and realignments. See, suDra, at 8- 

11. Thus, the GAO concluded in its Report that it "could not 

determine the rationale for [the BSC1s] final decisions1' and I'could 

not comment on the Committee's closure and realignment 

recommendations based on the process." 

Accordingly, the BSC and the Navy violated the DOD regulations 

promulgated in furtherance of the Base Closure Act, thereby 

invalidating the BSC1s recommendations of base closures. 

Although not published in the Federal Register, these 
requirements were the equivalent of regulations for purposes of 
judicial review under the APA. See Lucas v. Hodses, 730 F.2d 1493, 
1504 n. 20 (D.C. Cir. 1984), vacated on other mounds, 738 F.2d 
1392 (1984) (Agencies are "bound by their own substantive and 
procedural rules and policies, whether or not they are published 
in the Federal Register, if they are intended as mandatory."). 

'Qv 19 



D. PLAINTIFFS' RIGHTS UNDER THE DUE PROCESS CLAUSE OF THE FIFTH 
AMENDMENT HAVE BEEN VIOLATED BY DEFENDANTS' VIOLATIONS OF THE 
BASE CLOSURE ACT 

The Due Process Clause protects individualsa property 

interests from interference by the federal government. Property 

interests are created by state and federal statutory schemes and 

customs which create a I'legitimate claim of entitlementaa to a 

specific benefit. Board of Reaents v. Roth, 408 U.S. 564, 577 

(1972). A claim of unconstitutional deprivation under the Fifth 

Amendment has three essential elements: 1) the claimant must be 

deprived of a protectable interest; 2) that deprivation must be 

due to some governmental action; and 3) the deprivation must be 

without due process. Cos~ito v. Heckler, 742 F.2d 72, 80 (3d Cir. 

1984), cert. denied, 471 U.S. 1131 (1985). 

The plaintiff unions and their members clearly have a property 

interest in the continued operation of the Philadelphia Naval 

Shipyard unless and until it is determined pursuant to a non- 

arbitrary application of the criteria established under the Base 

Closure Act that the Shipyard should be closed. See, e.a., Hixon 

v. Durbin, 560 F. Supp. 654 (E.D. Pa. 1983) (property interest in 

having proposed, executory contracts reviewed in accordance with 

state law and approved if they meet the requirement of state law); 

Three Rivers Cablevision v. City of Pittsburah, 502 F. Supp. 1118 

(W.D. Pa. 1980) (property interest is the right of lowest 

responsible bidder in full compliance with the specification to be 

awarded the contract). For example, the Third Circuit in Winsett 

v. McGinnes, 617 F.2d 996, 1006-08 (3d Cir. 1980), cert. denied, 



449 U.S. 1093 (1981) found that the plaintiff had a protected 

wu' interest in the exercise of a government agency's discretion 

Itwithin established parameters.I1 Similarly, in this matter the 

discretion of the Commission, the Secretary the Navy and the 

Secretary of Defense must all be exercised within the ttestablished 

parameters" and procedural mandates established by the Base Closure 

Act. 

Plaintiffst right to a fair, open and procedurally correct 

application of the Base Closure Act is particularly evident in 

light of the history, Congressional intent and significant 

procedural safeguards of the Base Closure Act. Thus, the Base 

Closure Act was passed by Congress to address the criticisms 

levelled at the 1988 base closure act. Complaint 1 45. To this 

end, Section 2901(b) expressly states that the ~purposeg~ of the 

Act was Itto provide a fair process that will result in the timely 

closure and realignment of military  installation^.^ (emphasis 

supplied). As demonstrated previously, the Act also contained 

numerous substantive and procedural safeguards to ensure that 

persons in the position of plaintiff unions and their members were 

not the victims of the arbitrary, parochial application of 

government power. 

Having determined that plaintiffs have a protected property 

interest, the only further inquiry the Court must undertake is to 

determine what process is due. Mathews v. Eldridae, 424 U.S. 319, 

334 (1975). In the instant matter it is clear that the procedures 

mandated by the Base Closure Act provided an appropriate and 



necessary degree of protection of plaintiffs' property interest. 

rr ~hus, the blatant violation of the procedures mandated by the Base 

closure Act are a violation of the Fifth Amendment Due Process 

rights of plaintiff unions and their members. 

IV. CONCLUBION 

For the reasons stated in this Memorandum and the complaint 

submitted herewith, plaintiffs respectfully request declaratory 

relief to prevent irreparable harm to them and the general public. 

By: Is/ Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
DAVID H. PITTINSKY 
CAMILLE J. WOLF 
PATRICK T. DAVISH 
JOHN V. O'HARA 
MARK A. NATION 
MARTIN FARRELL 

DILWORTH, PAXSON, KALISH 
61 KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 

SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for Plaintiffs 

DATED: July 8, 1991 



IN THE UNITED STATES DISTRICT COURT 
FOR THE: EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEW SPECTER, SEN. HARRIS 
WOFFORD, SEN. BILL BRADLEY, 
SEN. FRANK R. LAUTENBERG, 
GOVERNOR ROBERT P. CASEY, 
COMMONWEALTH OF PENNSYLVANIA, 
PENNSYLVANIA ATTORNEY GENERAL 
ERNEST D. PREATE , JR. , 
REP. CURT WELDON, REP. THOMAS 
FOGLIETTA, REP. ROBERT ANDREWS, 
REP. R. LAWRENCE COUGHLIN, 
CITY OF PHILADELPHIA, HOWARD 
J. LANDRY, and INTERNATIONAL 
FEDERATION OF PROFESSIONAL and 
TECHNICAL ENGINEERS, LOCAL 3, and 
WILLIAM F. REIL and METAL TRADES 
COUNCIL, LOCAL 687 MACHINISTS, 

Plaintiffs, 

H. LAWRENCE GARRETT, 111, 
Secretary of the Navy, RICHARD 
CHENEY, Secretary of Defense, THE 

.rr DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION and its 
members JAMES A. COURTER, WILLIAM 
L. BALL, 111, HOWARD H. CALLAWAY, 
DUANE H. CASSIDY, ARTHUR LEVITT, 
JR., JAMES C. SMITH, 11, and 
ROBERT D. STUART, JR., 

Defendants. 

CIVIL ACTION 

NO. 91-07-4322 

PLAINTIFFS' FIRST REQUEST FOR THE 
PRODUCTION OF DOCUMENTS FOR INSPECTION AND REPRODUCTION 

Pursuant to Rule 34 of the Federal Rules of Civil 

Procedure, plaintiffs Sen. Arlen Specter, Sen. Harris Wofford, 

Sen.  ill Bradley, Sen. Frank R. Lautenberg, Governor Robert P. 

Casey, the Commonwealth of Pennsylvania, Pennsylvania Attorney 

General Ernest D. Preate, Jr., Rep. Curt Weldon, Rep. Thomas 



Foglietta, Rep. Robert E. Andrews, Rep. R. Lawrence coughlin, the 

City of Philadelphia, Howard J. Landry, International Federation 

w of Professional and Technical Engineers, Local 3, William F. Reil 

and Metal Trades Council, Local 687 Machinists, by their counsel, 

hereby requests tha.t, on or before July -1 1991, defendants 

H. Lawrence Garrett, 111, Secretary of Navy, Richard Cheney, 

Secretary of Defense, the Defense Base Closure  omm mission and its 

members James A. Courter, William L. Ball, 111, Howard H. 

Callaway, Duane H. Cassidy, Arthur Levitt, Jr., James C. Smith, 

11, and Robert D. Stuart, Jr. produce for inspection and copying 

at the offices of plaintiffsf counsel, Dilworth, Paxson, Kalish 

and Kauffman, or at such other place as may be agreed upon by 

counsel for the parties, in accordance with the definitions and 

instructions set forth herein, the documents described below. 

I. DEFINITIONS 

4. The llCommissionfl shall mean the Defense Base Closure 

and Realignment Commission and its members (including James A. 

Courter, William L. Ball, 111, Howard H. Callaway, Duane H. 

Cassidy, Arthur Levitt, Jr., James C. Smith, 11, Robert D. 

Stuart, Jr- I staff, employees, agents, attorneys, 

representatives or any other person acting either directly or 

indirectly on their behalf for any purpose. 

5. The l1NavyH shall mean its officers, staff, members of 

the Naval forces, civilian employees, agents, attorneys, 

representatives or any other person acting either directly or 

indirectly on its behalf for any purpose. 



6. The "GAO" shall mean the United States General 

~ccounting Office, its staff, employees, agents, attorneys, 

u representatives or any other person acting, either directly or 

indirectly, on its behalf for any purpose. 

7. wPersontt, ttpersonslt, ttindividualtt, ttindividualstt or 

"anyonett shall mean any natural individual or any corporation, 

firm, partnership, proprietorship, association, business, 

governmental entity, board, authority, commission, agency, 

business organization or other legal entity, and any of their 

respective officers, directors, partners, employees, agents, 

attorneys, representatives or any other person acting either 

directly or indirectly, on their behalf for any purpose. 

8. "Documentf\ ttdocumentsn or words of similar import shall 
. . -mean and include without limitation unless otherwise indicated . 

and regardless of origin, source, or location, any original 

'w written, recorded, transcribed, taped, filmed, photographed or 

graphic material, and any and all copies thereof which are 

different in any way from the original whether by interlineation, 

receipt stamp, notation, indication of copies sent, or otherwise, 

including, but not limited to, papers, books, records, letters, 

photographs, tangible things, correspondence, communications, 

telegrams, cables, telex messages, telecopy messages, fax 

materials, memoranda, tape recordings, recordings of telephone or 

other conversations, interviews, conferences or other meetings, 

minutes, minutes of meetings, affidavits, statements, summaries, 

opinions, reports, studies, analyses, evaluations, contracts, 



agreements, jottings, notes, agendas, intra-office 

communications, bulletins, manuals, handbooks, closing binders, 

"V 
catalogues, brochures, pamphlets, photographs, publications, 

newspapers or other periodical articles, schedules, charts, 

diagrams, plans, client lists, journals, statistical records, 

calendars, including desk calendars, appointment books, 

notebooks, diaries, lists, financial statements, tax returns, 

checks, check stubs, tabulations, sound recordings, computer 

software, computer print-outs, data processing program input and 

output, microfilm, books of account, records and invoices 

reflecting business operations, all records kept by electronic, 

photographic or mechanical means, any notes or drafts relating to 

the foregoing, and all things similar to any of the foregoing 

however denominated, which are in defendants1 possession, custody 

or control, or in the possession, custody or control of 

defendants1 present or former agents, representatives, or 

attorneys, or any and all persons acting on defendants1 behalf, 

including documents at any time in the possession or custody or 

subject to the control of such individuals or entities, or known 

by defendants to exist or have existed. 

Without limitation of the term llcontrolll as used in the 

preceding sentence, a document is deemed to be in your control if 

you have the right to secure the document or a copy thereof from 

another person or public or private entity having actual 

possession thereof. 

9. llCommunicationll or llcommunicatev shall mean every manner 



or means of disclosure, transfer, or exchange of information 

whether person-to-person, in a group, by telephone, by letter or 

V 
telex, or by any other process, electric, electronic or 

otherwise, to or by any person or entity. All communications in 

writing shall include, without limitation, printed, typed, 

handwritten or other readable Documents as defined herein. 

10. "Org1 and llandll means and/or. 

11. llRelatingll or "Relatell means to refer to, make a 

statement about, discuss, describe, reflect, identify with, 

consist of, or in any way pertain in whole or in part to the 

subject. 

12. The singular includes the plural and vice versa. 

13. The past includes the present tense where the meaning 

is not distorted by a change in time. 

11. INSTRUCTIONS 

A .  This Document Request includes any and all Documents in 

the personal files of your present and former officers, 

directors, agents, representatives, employees, attorneys and 

accountants. 

B. If any documents are withheld under a claim of 

privilege or because such document is classified as secret, 

furnish a list (signed by the person supervising the response to 

this Request) identifying each such document by date, sender, 

recipient, persons to whom copies where furnished and their job 

titles, number of pages, subject matter and the specific basis on 

which any privilege or classification is asserted. 



C. The Documents produced are to be identified separately 

for each Request. 

D. If a Document is not produced on the ground that such 

Document is no longer in defendants1 possession, custody or 

control, the response shall identify each such Document 

individually and specify the author of the Document, the date of 

the Document, the sender and recipient of the Document, persons 

to whom copies were furnished and their job titles, number of 

pages, subject matter, the present location and custodian of the 

Document, if known, or the date upon which said Document was 

destroyed, lost or otherwise disposed of, if known. 

E. The relevant time period for these requests, unless 

otherwise indicated, is January 1, 1989 to the present. 

111. DOCUMENT REOUEST 

1. A11 Documents relating to, referring to, 

evidencing or concerning the allegations set forth in the 

Complaint. 

2. Al.1 Documents that you intend to rely on in 

defending against or refuting the allegations set forth in the 

Complaint. 

3. All Documents prepared or signed by, transmitted 

to, or in the possession of the GAO relating to, referring to, 

evidencing or concerning the base closure or realignment 

recommendations by the Navy or the U.S. Army Corps of Engineers 

a.nd the GAO's review of the Navy and the U.S. Army Corps of 

~ngineers' process relating to base closures or realignments. 



4. All Documents relating to, referring to, 

evidencing or concerning internal communications, meetings or 

conferences by the Navy regarding the base closure and 

realignment process or recommendations. 

5. All Documents relating to, referring to, 

evidencing or concerning communications, meetings or conferences 

between the Commission and the Navy regarding the base closure 

and realignment process or recommendations. 

6. All Documents relating to, referring to, 

evidencing or concerning communications, meetings or conferences 

between the Navy and the Department of Defense regarding the 

base closure and realignment process or recommendations. 

7. All Documents relating to, referring to, 

evidencing or concerning communications, meetings or conferences 

between the Commission and the GAO regarding the base closure and 

realignment process or recommendations. 

8. All Documents relating to, referring to, 

evidencing or concerning communications, meetings or conferences 

between the Navy and the GAO regarding the base closure and 

realignment process or recommendations. 

9. All Documents submitted by the Navy to the 

Commission and/or the GAO relating to, referring to, evidencing 

or concerning base closures and realignments. 

10. All Documents relating to, referring to, 

evidencing or concerning NAVSEA pertaining to base closure or 

realignment and future planning for industrial facilities and 



shipyards. 

11. All Documents relating to, referring to, 

evidencing or concerning (i) base closure or realignment, and 

(ii) future planning for industrial facilities and shipyards that 

were signed or prepared by, received from, reviewed by or 

otherwise within the possession of: ~dmiral F.B. Kelso, Admiral 

Trost, Admiral Loftus, Admiral Nyquist, Sean OIKeefe (Department 

of Defense Comptroller), Admiral Bruce DeMars, Jerry Cann 

(Assistant Secretary of the Navy for Research, Development and 

Acquisition), ~dmiral Peter Heckman, Admiral J. S. Claman, 

Admiral Patrick Drennon, Jackie Schafer (Assistant Secretary of 

the Navy for Installations and Development), Admiral David R. 

Oliver, Admiral Trost, Admiral F.B. Kelso, Donald Howard (Under 

Secretary of the Navy), Captain Thomas Williams, Charles 

Nemfakos, Admiral J. R. Lang, Cdr. John Hart, Capt. Jerry Vernon 

and Hon. Richard Cheney. 

12. All Documents relating to, referring to, 

evidencing or concerning base closures or realignments for all 

Navy facilities and the U.S. Army Corps of Engineers that were 

signed, received, prepared, reviewed by or otherwise within the 

possession of the Base Closure Commission and/or its staff. 

13. All Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning the Navy's 

implementation of the force structure plan. 

14. AX1 Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning the llconsistencyn of 



the Navy's base closure recommendations with the force structure 

plan. 

15. All Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning the Navy's future 

reconstitution of shipyard facilities. 

16. All Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning shipyards and base 

closures and/or realignments. 

17. All Documents relating to, referring to, 

evidencing or concerning current or future maintenance, 

overhauls, repai.rs, retirements, or additions to the Navy's 

nuclear fleet. 

18. All Documents relating to, referring to, 

evidencing or concerning current or future maintenance, 

overhauls, repairs, retirements, or additions to the Navy's non- 

nuclear fleet. 

19. Al.1 Documents relating to, referring to, 

evidencing or concerning the scheduling of ships or vessels for 

current or future maintenance, overhaul, repair or 

modernization, including but not limited to all public and 

private bids (and internal memoranda on bids), all documents that 

relate to why ships are scheduled in certain shipyards, how 

decisions are made for scheduling, all guidelines, criteria and 

directives regarding the scheduling of ships and vessels, all 

information relating to public vs. private competition/bids, and 

all requests for proposal regarding bids or scheduling of ships 



and vessels. 

20. All Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning Naval operational 

requirements, including but not limited to future deployment 

ratios, for future Naval forces and their consistency with base 

closure recommendations. 

21. All Documents relating to, referring to, 

evidencing or concerning the Navy's policies, practices, 

treatment and handling of nuclear waste from aircraft carriers 

and other nuclear vessels, including sites for planned final 

disposal. 

22. All Documents prepared or signed by, transmitted 

to, or in the possession of the Nuclear Propulsion Directorate 

relating to, referring to, ev.idencing or concerning current and 

future planning of work on nuclear vessels availabilities at Navy 

installations. 

23. All documents prepared or signed by, transmitted 

to, or in the possession of NAVSEA relating to, referring to, 

evidencing or concerning current and future maintenance, repairs 

or modernization by shipyards on advanced propulsion systems. 

24. All Documents prepared or signed by, transmitted 

to, or in the possession of the NAVSEA Industrial Facility 

Management Directorate, or any other NAVSEA directorate, relating 

to, referring to, evidencing or concerning the current and future 

plans for nuclear waste. 

25. All Documents prepared or signed by, transmitted 



to, or in the possession of Jackie Schafer, Assistant Secretary 

of the Navy for Installations and Development, relating to, 

referring to, evidencing or concerning the current and future 

plans for nuclear waste. 

26. All Navy and other military health studies that 

explore, research or pertain to health risks for Navy and 

civilian personnel working on Naval nuclear vessels or at Navy 

Nuclear Shipyards. 

27. All Documents relating to, referring to, 

evidencing or concerning Navy requirements for proximity of navy 

and civilian living quarters to nuclear facilities, facilities or 

ships at Navy shipyards. 

28. All. Documents relating to, referring to, 

evidencing or concerning health risks associated with the 

overhaul of the U.S.S. Enterprise. 

29. All Environmental Impact Statements that relate 

to, refer to, evidence or concern shipyards. 

30. A11 Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning environmental clean up 

costs at the ~hiladelphia Naval Shipyard and the Navy's plan to 

clean up such yard. 



DATED: July 8, 1991 

IS/ Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
DAVID H. PITTINSKY 
CAMILLE J. WOLF 
PATRICK T. DAVISH 
JOHN V. O'HARA 
MARK A. NATION 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 
SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for Plaintiffs 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EXSTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, SEN. HARRIS 
WOFFORD, SEN. BILL BRADLEY, 
SEN. FRANK R. LAUTENBERG, 
GOVERNOR ROBERT P. CASEY, 
COMMONWEALTH OF PENNSYLVANIA, 
PENNSYLVANIA ATTORNEY GENERAL 
ERNEST D. PREATE , JR. , 
REP. CURT WELDON, REP. THOMAS 
FOGLIETTA, REP. ROBERT ANDREWS, 
REP. R. LAWRENCE COUGHLIN, 
CITY OF PHILADELPHIA, HOWARD 
J. LAEIDRY, and INTERNATIONAL 
FEDERATION OF PROFESSIONAL and 
TECHNICAL ENGINEERS, LOCAL 3, and 
WILLIAM F. REIL and METAL TRADES 
COUNCIL, LOCAL 687 MACHINISTS, 

Plaintiffs, 

H. LAWRENCE GARRETT, 111, 
Secretary of the Navy, RICHARD 
CHENEY, Secretary of Defense, THE 
DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION and its 
members JAMES A. COURTER, WILLIAM 
L. BALL, 111, HOWARD H. CALLAWAY, 
DUANE H. CASSIDY, ARTHUR LEVITT, 
JR., JAMES C. SMITH, 11, and 
ROBERT D. STUART, JR., 

CIVIL ACTION 

NO. 91-CV-4322 

Defendants. 
X 

NOTICE OF DEPOSITION 

PLEASE TAKE NOTICE, that pursuant to Fed. R.Civ.P. 30, 

plaintiffs Sen. Arlen Specter, Sen. Harris Wofford, Sen. Bill - 

Bradley, Sen. Frank R. Lautenberg, Governor Robert P. Casey, the 

commonwealth of Pennsylvania, Pennsylvania Attorney General 

Ernest D. Preate, Jr., Rep. Curt Weldon, Rep. Thomas Foglietta, 



Rep. Robert E. Andrews, Rep. R. Lawrence Coughlin, the City of 

u ~hiladelphia, Howard J. Landry, International Federation of 

~rofessional and Technical Engineers, Local 3, William F. Reil 

and Metal Trades Council, Local 687 Machinists, by their counsel, 

will take the deposition of the following defendants and their 

agents on the dates and times set forth below, as agreed upon by 

counsel for the plaintiffs and defendants at the offices of 

~ilworth, Paxson, Kalish & Kauffman, 2600 The Fidelity ~uilding, 

123 South Broad Street, Philadelphia, PA 19109, or at such other 

place as may be agreed upon between counsel, before an officer 

authorized by law to administer oaths. These depositions will 

commence at 10 A.M. and will continue from day to day until 

completed. You are invited to attend. 

Deoonent 

~dmiral Peter M. Heckman 

Date - 
July - 1  1991 

Admiral J. S. Claman 
Commander, Naval Sea Systems Comnand July -' 1991 

~dmiral patrick Drennon 
Rear Admiral, USN 

July - t  1991 

Jackie Schafer, Assistant Secretary 
of the Navy for 1n~tallations 
and Development July -, 1991 

Admiral David R. Ol.iver, 
Rear Admiral, USN 

Admiral Trost 
Former Chief of Naval Operations July -, 1991 

Admiral F. B. Kelso 
Chief of Naval Operations July -, 1991 

H. Lawrence Garrett 111, 
Secretary of the Navy 



Date 

Donald Howard, 
Under Secretary of the Navy 

Donna Haviland 
U.S. General Accounting office 

Robert Meyer 
U.S. General Accounting Office 

Captain Thomas Wil.liams, USN 

Charles Nemfakos, 
Office of the Navy Comptroller 

Admiral J. R. Lang, 
Rear Admiral, U.S. Navy 
Director, Ship's Maintenance and 
Modernization Division 

W Matthew P. Behrmann, 
Director of Staff, 
The Defense Base Closure Commission 

Paul J. Hirsch, Director 
of Review and Analysis, 

V The Defense Base Closure Commission 

Benton L. Borden, Deputy Director 
of Review and Analysis, 
The Defense Base Closure Commission 

I/ S. Alexander Yellin 
Staff Member, 
The Defense Base Closure Commission 

c Rodell Anderson, 
U.S. General Accounting Office 

,- Marvin Casterline, 
U.S. General Accounting Office 

Jacob Sprouse, 
tJ U.S. General Accounting Office 

Vic Zangla, 
U.S. General Accounting Office 

,, Commander John Hart, USN 

Capt. Jerry Vernon, USN l,,. 

J u l y ,  1991 

July - , 1991 

July , 1991 - 

July - ,1991 

July - , 1991 

July - ,1991 

July - ,1991 

July -I 1991 

July 1991 

July -1 1991 



David S. Chu 
~ssistant Secretary of Defense (PANE) 

Donald J. Atwood, Jr. 
Deputy Secretary of Defense 

Jamie Gallagher 
congressional liason for the 
Base Closure Commission 

L., Wendy Petsinger 
Congressional liason for the 
Base Closure Commission 

Mary McKinnon 
Deputy Shipyard Policy OP-431 
Hon. Richard Cheney, 
Secretary of Defense 

-7- Hon. James A. Courter, Chairman 
The Defense Base Closure Commission 

Hon. William L. Ball, I11 
The Defense Base Closure Commission 

w Hon. Howard D. Callaway 
The Defense Base Closure Commission 

Hon. Duane H. Cassidy 
The Defense Base Closure Commission 

Hon. Arthur Levitt, Jr. 
The Defense Base Closure Commission 

Hon. James C. Smith, I1 
The Defense Base Closure Commission 

Hon. Robert D. Stuart, Jr. 
- The Defense Base Closure commission 

Date 

July , 1991 

July , 1991 - 

July 1991 

July -1 1991 

July , 1991 - 

July - ,1991 

July - ,1991 

July - , 1991 

J u l y ,  1991 

July - , 1991 

July - , 1991 



Is/ Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
DAVID H. PITTINSKY 
CAMILLE J. WOLF 
PATRICK T. DAVISH 
JOHN V. O'HARA 
MARK A. NATION 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 
SEN. ARLEN SPECTER 
Room 9400 
Green Federal ~uilding 
Sixth and Arch Streets 
~hiladelphia, PA 19106 

Attorneys for Plaintiffs 

DATED: July 9, 1991 



CERTIFICATE OF SERVICE 

I, CAMILLE J. WOLF, hereby certify that on this 9th day of 

~ u l y ,  1991, I caused a true and correct copy of the foregoing 

~ o t i o n  for Expedited Discovery to be hand delivered to Michael M. 

Baylson, Esquire, the United States Attorney for the Eastern 

~istrict of Pennsylvania, 601 Market Street, ~hiladelphia, 

~ennsylvania. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, SEN. HARRIS 
WOFFORD, SEN. B I U  BRADLEY, 
SEN. FRANK R. LAUTENBERG, 
GOVERNOR ROBERT P, CASEY, 
COMMONWFALTH OF PENNSYLVANIA, 
PENNSYLVANIA ATTORNEY GENERAL 
ERNEST D . PREATE , JR . , 
REP. CURT WELDON, FtEP. THOMAS 
FOGLIETTA, REP. ROBERT ANDREWS, 
REP. R, LAWRENCE COUGHLIN, 
CITY OF PHILADELPHIA, HOWARD 
J. LANDRY, and INTERNATIONAL 
FEDERATION OF PROFESSIONAL and 
TECHNICAL ENGINEERS, LOCAL 3, and 
WILLIAM F. REIL and METAL TRADES 
COUNCIL, LOCAL 687 MACHINISTS, 

Plaintiffs, 

H. LAWRENCE GARRETT, 111, 
Secretary of the Navy, RICHARD 
CHENEY, Secretary of Defense, THE 
DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION and its 
members JAMES A. COURTER, WILLIAM 
L. BALL, 111, HOWARD H. CALLAWAY, 
DUANE H. CASSIDY, ARTHUR LEVITT, 
JR, , JAMES C. SMITH, 11, and 
ROBERT D. STUART, JR., 

Defendants. 

CIVIL ACTION . 
NO. 91-CV- 4322 

O R D E R  

AND NOW, this day of , 1991, upon 
consideration of Plaintiffst Motion for Expedited Discovery and 

Hearing, IT IS HEREBY ORDERED that Plaintiffs' Motion is GRANTED, 

and it is further ORDERED that: 

1. Defendants are ordered to respond to 
Plaintiffs1 Request For Production of 
Documents by , 1991. 



2 .  Defendants and their agents are required 
to appear for their depositions on the 
dates and times set forth in the attached 
Pl.aintiffs1 Notice of Depositions. 

3 .  Additional depositions may be scheduled upon 
48 hours notice to the opposing parties. 

4. A hearing on Plaintiff's Request for Declaratory 
Judgment shall take place on , 1991. 

BY THE COURT: 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, SEN. HARRIS 
WOFFORD, SEN. BILL BRADLEY, 
SEN. FRANK R. LAUTENBERG, 
GOVERNOR ROBERT P. CASEY, 
COMMONWEALTH OF PENNSYLVANIA, 
PENNSYLVANIA ATTORNEY GENERAL 
ERNEST D. PREATE , JR. , 
REP. CURT WELDON, REP. THOMAS 
FOGLIETTA, REP. ROBERT ANDREWS, 
REP. R. LAWRENCE COUGHLIN, 
CITY OF PHILADELPHIA, HOWARD 
J. LANDRY, and INTERNATIONAL 
FEDERATION OF PROFESSIONAL and 
TECHNICAL ENGINEERS, IDCAL 3, and 
WILLIAM F. REIL and METAL TRADES 
COUNCIL, LOCAL 687 MACHINISTS, 

Plaintiffs, 

H. LAWRENCE GARRETT, 111, 
Secretary of the Navy, RICHARD 
CHENEY, Secretary of Defense, THE 
DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION and its 
members JAMES A. COURTER, WILLIAM 
L. BALL, 111, HOWARD H. CALLAWAY, 
DUANE H. CASSIDY, ARTHUR LEVITT, 
JR., JAMES C. SMITH, 11, and 
ROBERT D - STUART, JR. , 

Defendants. 

. . . . 

. . . 

. . 

. . . . . . 

. 

. . CIVIL ACTION 

NO. 91-CV-4322 . 

MOTION-FOR EXPEDITED DISCOVERY AND HEARING 

Sen. Arlen Specter, Sen. Harris Wofford, Sen. Bill Bradley, 

Sen. Frank R. Lautenberg, Governor Robert P. Casey, the 

Commonwealth of Pennsylvania, Pennsylvania Attorney General 

Ernest D. Preate, Jr., Rep. Curt Weldon, Rep. Thomas Foglietta, 

Rep. Robert E. Andrews, Rep. R. Lawrence Coughlin, the City of 



Philadelphia, Howard J. Landry, International Federation of 

Professional and Technical Engineers, Local 3, William F. Reil 

and Metal Trades Council, Local 687 Machinists by their counsel, 

respectfully request this Court to enter an Order granting their 

Motion for Expedited Discovery and Hearing, and in support of 

this Motion allege as follows: 

1. On July 8, 1991, plaintiffs filed their Complaint for 

Declaratory Relief. Plaintiffs seek immediate judicial relief to 

prevent the imminent and unlawful closing of the Philadelphia 

Naval Shipyard, the largest employer in the Philadelphia area. 

Plaintiffs also seek a declaration that defendants' conduct has 

deprived plaintiffs of their constitutionally protected due 

process rights. As extensively set forth in the Complaint, the 

actions taken by the government officials responsible for 

ensuring an independent, equal, lawful and fair process for 

closing and realigning military installations under the Defense 

Base Closure and Realignment Act of 1990 (the "Base Closure 

Actn), Public Law 101-510, Title XXIX, 352901-2910 (November 5, 

1990), have violated the Base Closure Act and the procedures and 

regulations promulgated thereunder in at least 18 separate and 

material respects. 

2. Expedited discovery is necessary to allow plaintiffs to 

promptly discover the details and extent of defendants1 unlawful 

conduct. Plaintiffs need this information to adequately prepare 

for a promptly scheduled hearing, and for any testimony and/or 

alleged evidence which may be presented by defendants at such 



hearing. Unless this Motion is granted, defendants may also 

secret or destroy evidence relating to their violations of the 

Base Closure Act. 

3 .  Plaintiffs therefore seek to have defendants respond by 

July -1 1991. to Plaintiffs1 Request for Production of 

Documents. Plaintiffs further seek to depose defendants and their 

agents on the dates set forth in the attached Notice of 

Depositions, with additional depositions to be scheduled upon 48 

hours notice to the opposing parties. 

WHEREFORE, plaintiffs respectfully request that this Court 

grant this Motion and issue the attached Order granting expedited 

discovery and scheduling a prompt hearing on the matters set 

forth in the Complaint. 

Is/ Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
DAVID H. PITTINSKY 
CAMILLE J. WOLF 
PATRICK T. DAVISH 
JOHN V. O'HARA 
MARK A. NATION 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 

SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for Plaintiffs 
DATED: July 9, 1991 



IN THE UNITED STATES DISTRICT COURT 
FOR THB EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLW SPECTER, SEN. HARRIS 
WOFFORD, SEN. BILL BRADLEY, 
SEN. FRANK R. LAUTENBERG, 
GOVERNOR ROBERT P. CASEY, 
COMMO-TH OF PENNSYLVANIA, 
PENNSYLVANIA ATTORNEY GENERAL 
ERNEST D. PREATE, JR. , 
REP. CURT WELDON, REP. THOMAS 
FOGLIETTA, REP. ROBERT ANDREWS, 
REP. R. LAWRENCE COUGHLIN, 
CITY OF PHILADELPHIA, HOWARD 
J. LANDRY, and INTERNATIONU 
FEDERATION OF PROFESSIONAL and 
TECHNICAL ENGINEERS, LOCAL 3, and 
WILLIAM F. REIL and METAL TRADES 
COUNCIL, LOCAL 687 MACHINISTS, 

Plaintiffs, 

H. LAWRENCE GARRETT, 111, 
Secretary of the Navy, RICHARD 
CHENEY, Secretary of Defense, THE 
DEFENSE BASE CIXISURE AND 
REALIGNMENT COMMISSION and its 
members JAMES A. COURTER, WILLIAM 
L. BALL, 111, HOWARD A. CALLAWAY, 
DUANE H. CASSIDY, ARTHUR LEVITT, 
JR. ,  JAMES C. SMITH, 11, and 
ROBERT D. STUART, J R - ,  

CIVIL ACTION 

NO. 91-CV-4322 

Defendants. 
X 

MEMORANDW OF LAW IN SUPPORT OF 
PLAINTIFFS' MOTION FOR EXPEDITED DISCOVERY 

Sen. Arlen Specter, Sen. Harris Wofford, Sen. Bill Bradley, 

Sen. Frank R. Lautenberg, Governor Robert P. Casey, the - .  

Commonwealth of Pennsylvania, Pennsylvania Attorney General 

Ernest D. Preate, Jr., Rep. Curt Weldon, Rep. Thomas Foglietta, 



Rep. Robert E. Andrews, Rep. R. Lawrence Coughlin, the City of 

~hiladelphia, Howard J. Landry, International Federation of 

~rofessional and Technical Engineers, Local 3, William F. Reil 

and Metal Trades Council, Local 687 ~achinists (hereinafter 

individually and collectively "PlaintiffsN), by their counsel, 

respectfully submit this Memorandum of Law in support of their 

Motion for Expedited Discovery. 

I. PRELIMINARY STATEMENT 

Plaintiffs seek a declaratory judgment to prevent the 

imminent and unlawful closing of the Philadelphia Naval Shipyard 

(also referred to as the I1Shipyardw), the largest employer in the 

~hiladelphia area. As extensively set forth in the Complaint, the 

actions taken by the government officials responsible for 

ensuring an independent, equal, lawful and fair process for 

closing and realigning military installations under the Defense 

Base Closure and Realignment Act of 1990 (the "Base Closure 

Actw), Public Law 101-510, Title XXIX, SS2901-2910 (November 5, 

1990), have violated the Base Closure Act and the procedures and 

regulations promulgated thereunder in at least 18 separate and 

material respects. 

The plaintiffs therefore seek immediate judicial relief 

declaring that the Secretary of Defense, the Secretary of Navy 

and the Base Closure and Realignment Commissionls actions are 

fundamentally inconsistent with the Base Closure Act and other 

applicable law and are therefore void. 

Given the immediacy of the nature of the relief 



1) 

requested by the plaintiffs, expedited discovery is necessary to 

protect plaintiffs from immediate harm and to protect the public 

WV from the unlawful conduct of the defendants, 

11. DISCUSSION 

It is well established that nexpedited discovery should 

be granted when some unusual circumstances or conditions exist 

that would likely prejudice the party if he were required to wait 

the normal time." Fimab-Finanziaria Maqlificio, Etc, v. Kitchen, 

548 F. Supp. 248, 250 (S.D. Fla. 1982). See also 4A Moore's 

Federal Practice 30.55[2] (2d ed. 1980); 8 C.Wright and A. 

Miller, Federal Practice and Procedure 52104, at 384 (1970) . '1n 
this circuit, expedited discovery is routinely granted in actions 

seeking preliminary injunctive relief to avoid imminent 

irreparable harm or injury. See, e.a.,  Polaroid Cor~. v. Disnev, 

Y 862 F.2d 987, 991 (3d Cir. 1988); Washinaton Steel Corw. v. TW 

Cor~., 602 F.2d 594, 597 (3d Cir. 1979); Ronson Corworation v. 

Lisuifin Aktienuesellschaft, 483 F.2d 846, 484 (3d Cir. 1973); 

Baron v. Strawbridse & Clothier, 646 F. Supp. 690, 692 (E.D. Pa. 

1986); In re: American Sterilizer Shareholder Litiaation, 1985 WL 

4027 (E.D. Pa. 1985) (WESTLAW DCT Library). 

plaintiffs seek to prevent the unlawful closing of the 

Philadelphia Naval Shipyard. As extensively set forth in the 

Expedited discovery is fully authorized by the Federal 
Rules of civil Procedure. Rule 30(a) requires that a party obtain 
leave of court "to take a deposition prior to the expiration of 
30 days after service of the summons and complaint upon any 
defendant." Fed.R.Civ.P. 30(a). See also 34(b) (court may shorten 
time period for defendants's responses to documents production). 



Complaint, the Secretary of Defense, the Secretary of the Navy 

and the Defense Base Closure and Realignment ~omrnission 

(lt~ommissionn) have blatantly disregarded not only the 

procedural and substantive safeguards governing base closures 

expressly mandated by the Base Closure Act, but also their own 

procedures and regulations promulgated pursuant to the Base 

Closure Act. These violations have inflicted substantial 

prejudice to the interests of the plaintiffs herein contrary to 

the express objective of Congress in adopting the Base Closure 

Act: ensuring an independent, equal and fair process for closing 

and realigning military installations. As such, the immediate 

harm to the plaintiffs and the public is manifest. 

Plaintiffs' request for expedited discovery seeks to 

uncover the nature and extent of the unlawful conduct of the 

defendants during the base closure and realignment process. 

Expedited discovery will also serve to prepare the plaintiffs for 

any testimony and/or evidence that may be presented by defendants 

at a declaratory judgment hearing. 



9 
111. CONCLUSION 

For the foregoing reasons, it is respectfully requested that 

'mf this Court grant Plaintiffs1 ~otion for Expedited Discovery. 

Respectfully submitted, 

js/ Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
DAVID H. PITTINSKY 
CAMILLE J. WOLF 
PATRICK T. DAVISH 
JOHN V. O'HARA 
MARK A. NATION 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 

SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for Plaintiffs 

DATED: July 9, 1991 



plaintif f a  motion is the action. presently being undertaken by 

w the beparkmsnts of befenor and Navy t o  oloar t h ~  Shipyard 

t h i s  c w t  aan dathnnfnr the legality, aonmtitutionality and 

propriety of dcfrndantel conduct and they are authorized 

to do @ Q ,  h, bmfot~ COngtQOa hao had an opportunity to 

diaapprovr the 1 iat of recoarntndsd c2orures and real ignlnents 

currently brfore it. In UIie regard, the Navy l a  fn the proceaa 

o f  reassigning rirtusllv of the thework neU8.68ry to muata$n fhr 

Ghigybrd over the next e ~ v e r a l  monkha and ymare including the US8 

Kennady, which Conprafbs had op~cifica2ly pravided rhauld be 

servicrd i n  Philadelphia. Furthermore, the Navy has dfreated 

that layoff6 are to b e g h  a t  the Bhipywd in, with a t  

h a a t  460 w~rkarm losing t h d z  jobm by tha and of  th8 month, 

w The Navyf# activitier are already cauring irreparable 

ham to thr shipyard wcrkforcr and the general public, in that  

skilled and israplacaablr engineering and tachnieal grofeseisnala 

are already leaving the Shipyard t o  reek employment elsewhare. 

Once l o s t ,  them highly 8killed emplsyeer cannot be raplacod and 

t h s i t  loea will furthar dimable the Shipyard from obtaining 

repair work on the highly rophiatfcated rhipr o f  the U . 8 .  Navy. 

Only through the entry a f  tho injunction aoughf by plaintifie can 

thin f low of the shipyardf. lifeblood he etan~hed, and a t  lsaat 

earns hope of ef f act ive judicial review prwervsd. 

Z I r  

an July 8,  1991, g l a i n t i f f ~  f i l e d  a Ccmpleint f o r  

Declaratory 3udgmant against defendant8 H. Lawrence Gar~e t t ,  111, 

JUL  19 ' 9 1  11 :29  



Secretary of N a y ,  Richard chsnay, eoaretary of mfenae, the 

Defence mom Closure Comlseion and i t s  mambrua Jameo A. courter, 

William L. Bal l ,  311, H~w&td H. Callawsy, bum. X. Caemidy, 

ArthUt L~vitt, Jr,, Jhme~ C. Gnith, 11, and Robert D, Stuart, 

Jra After t h ~  filing of Use original Complaint, the plerintiffr 
diacovrred that certain aotionr had b a a  and were bring taken by 

the Navy to thwart and nullify any judicial action which might 

On July 19, 1991, plainti$tu filed a Verifibd Amsndad 

Complaint seeking prrlhinary injunctive ra1i.f to pravent th* 

unlawful aloring of the Philadelphia Naval . shipyard (aleo 

referred to as the ~ ' ~ h i g y a r d ' ) ,  the Philhdelphia area's LargaaC 

emplbyer,l The Verified AmenBad Complaint ailegas that the 

a~tioncr taken by dafendantc with regard to tho Ghipyard have 

violated the express rnandatea of the Drtrnar Base CLoeura and 

Reglignment Act a t  1990 (thr "Ease Elonurr A c t n ) ,  Public Law 

101-516, Titla kxIX, $9 2903-2910 (November 5,  1990 ) ,  

19 a- -1 r m ,  an4 thus prroluded an 

independant, equal and f a i r  prdcesa PQr closing and realigning 

military installations. 

The Veri f isd Amended Complaint ooneieta o t  three 

Zn a d d i t i o n  t a  making new allegations of Naval 
rnieconduat with reageot to closure of the Philadelphia Naval 
shipyard, Qovernor Jamrs 3, ~lorio, the State of New Jrrsey, Now 
Y ~ r s e y  Attornmy Cdslrsral Robert 3, 091 Tuf~, Govarnor Miohall N, 
Castla, the State 01 Delawar~, Rap. Patsr W, Kcrotmayor, Rep, 
Robert a. Boraki and Ronald Warrington ahd the  Plannera 
~stirnakora F*ograeeman & Bchadulrrr Union, tocaz ~ o ,  2 have aleo 
joined t h i a  laweuit ae plaistit fr. 

cllr 3 

JUL 19 ' 9 1  11 :30  



counts, each of which requeeta relief against various of the 

W defandants f a r  t h ~ i r  eqragi~ua vi~lationa af the ~ a a e  Clgeuro 

~ c t .  Counte On@ and Two aarart v l a l a t i o n ~  of plaintifir! 

statutory rfghta, namely the numerous eubatankive snd procrdural 

rafeguardr embedded i n  the Barn8 Clomurr A a t .  Csunt mrea of tha 

Vmrified Wendsd Complaint asaertr violatiana a2 khq Due Procesa 

clause o t  the Fifth AtFlendment in depriving the  glaintift Shipyard 

workere and unions of their property SntermrCa confarred and 

protected bg the Baoe Clorwe Aat without due prbcasa of law. 

~lafntiffs reek judicial review o f  the dafafidanta unlawful 

actions under the Adminiskrativ6 Procedure Aot,  5 U . S . C .  ~ ~ 7 0 1  & 

w, ( A  the  Due Process Clauee, and the Bas. Clo8~rs Act, 

Humorandurn of b4w in support of  i n  Request For 

V beclatatary ~ c l h f ,  filed july 8 ,  1991, 

Plaiz?tii!i!a prdininary injunction notion Sncludee 

Counts One and Two only and reeks, aL.ia, to maintain t h s  

status quo pending a f u l l  avidentiary hearing on the  defsn8ant8l 

rnisconducrt ahd violatibns of  t h e  Bama Closure A C ~ .  Preliminary 

injunctive rmlirf i r  neces~ary t o  protrct p l a i n t i f f s  from 
immediate irreparable harm and to proteat the public from the 

unlawful oonduct; QP tha dofendanta* The Department8 o i  D~fense 

and Navy have taken numeroue prejudicrial eteps to clogs 

the Ghipyard which, if riot enjoined, w i l l  pracludd any meaningful 

judicial review by this Court* a, a t  pp, 8 - 4 0 .  

3x5. * 
A f u l l  expotiition of the iactr underlying thLe matter 

JUL 19 ' 9 1  1 1 : 3 1  



l a  cantrined in the V e r l f l a d  Amandad Complaint and ir  

incorporated herein by ref eranco. 
Ae a direct and proximate rerult oi thr aforesaid 

unlawful c~nduet of the dsfcndanta, p l a i n t i f f a  haw euffered an4 

aant inue to suffer irreparable injury and l~ssea. Unlaaa 

defondenke are snjolned and restrainad from further purruing such 

unlawful aendu~t, the plaintif f a  will ruff er irrrvarsiblo injury, 

and tho ability o f  this court t o  randrr a meaningful 4aciaian on 

the marits will have been irretrievably lort, 

Accordingly, preliminary injuncf lve relief i r  required 

t o  prev+nC imminent and irreparable h&m t o  plaintiffs. 

JhBmma 
TO obtain a preliminary i n j ~ ~ n c t i c s n  in *his Circuit, 

plaintiffs must: smtabliah four essenttal e2am8ntr: (1) that the  

plaintiffa have a raaudnabl+ probability of uuccasa on the nrxits 

of their undatlying oloian; ( 2 )  that they will h. irreparably 

injured by dmial o f  tha regueaf~d injunctive relisfj ( 3 )  that 

the denial of the pr~liminary rrliri  will rerult in greatar harni 

for the plaintiffs Man t h a t  oxp+rimnced by tha defendants; and 

4 )  that the granting ei preliminary relieE will be i n  the public 

Intereat ,  Sulliran vm .&i.tv of Pit*.-, 811 F.2d 171, 101 (3d 

Cir. 1987), CQ& wr 484 U . 8 ,  849 ($987);  

convertible Vm 825 F.2d 731, 738-39 (34 

C i r ,  2987 )  . 
Under khaus atandardn, plaintiffsl right t~ relief on 

tho merits need not be wholly without doubt, p u n n u - ,  

JUL 19 ' 9 1  11:31 



62i Pbzd 570, 883 (36 Cir. 1900) a enthrr, the Court need only 

'II determine that the plaintiff has a r&a&crnable probability of 

success on the merits, # b 

730 F,2d 913, 919 (34 Cffr. 1984) ,  c.rt,..d+niad, 469 U 4 s .  (1984)  ; 

m ~ y , ,  5 2 1  F.28 243,  148 (36 Cirb 1975) A r  

demsnetruksd bialow, plaint i f  fa  aatirfg eaoh af tbr prsreguieiteo 

to the issuance of  a prsli~ninary injunction, 

Morsovas, as the Third Ciroui t  ham made clear, t h l e  

Court posn+aror the  "bread equity powar to granL an injunction 

prndente lit@." -anv ,v. P w .  D a d  P C-, 

307  2.24 728,  726 (3d Cir. 1962); &,Q w u d  T- 

Zno, v, .k&doa Rr- s.&, 835 F.3d 1134, 1$78- 

7 9  (5th cir. 1989) , such a temparary injunction i r  aimad ralaly 

WP a t  maintaining the &&g EPLQ pending t h e  outdbme ~f the 

ricigation, 307 F.2d a t  727. Entry o f  an injunction 

pendente lit9 i a  partioularly appropriate whwe, aa here, 

plaintiffs will suffsr irrapdrablc harm during the pendency of 

the litigation as a result of dafmnd4nts' wrongful action., thus 

threatening to frustrate thfa very purgaae 05 the Litigation and 

rendering any relief t o r  g l h i n t i f f  a Pyrrhic vfdtofya m, &&, 

~ t e B  CQ., 573 F.24 $21 ,  925 (6th ~ i r .  2978) 

 he purpoms ef a preliminary injunction 19 alwaye to prevent 

irreparable injury 80 ae to prsrorvr tha court'. ability to 

render a meaningful d 0 c h i ~ n  on the merits,lf) ; pi(l infra, a t  

pp* 8-10, 

Pla in t i f f s  have olearly shown that the prajudicfal 

JUL 19 ' 9 1  11 :32  



etepe bring taken by defendants t o  choke the eoonornio l i f o  out o f  

the shipyard beeor@ closurr purcluant t o  the Baar Closurr A O t  

bscbxneo law arrr deoignad to render the oloellng of the Shipyard 

irreversible, These auts are clearly r8aulting in irreparabie 

harm t o  plaintidea and entitle them to the tamgwary injunction 

petidante l i t e  ewght by the  instant motion. 

5n their Verifi~d Amanded Complaint, plwlntfffa have 

ibsntlfiad a t  leart 19 vf~lationr of' the aubetantivr and 

proc+dural #afegaardr contained i n  the Baae Clorurr  Act cornittad 

by defendant@, These violatlane include, u, (i) the 
failure of defendants t o  anoure that  tho General Aacountinp 

Office ( n ~ ~ Q H )  Wad able t~ prrfers its rtatutorily mandated r a l i  

in analyzing tho  rradtnrasndstiana and eelection grocrua o f  the 

Navy with reupact to oloaure and realignment of Naval 

inatallation#, (ii) the Commi8#Son1r failure t a  provide 

meaningful publio hbdvlnga Qn the Ghlpyard olosurs ar  expreesly 

required by the Base Clrs~ure A a t ,  and ( i i i )  ther failurr o f  the 

Navy t o  follow itas own internal prooeduras and rrgulationo and 

those of the Departmank o f  Defenua governing the ulosura and 

realignment pracesa. Thrrr and numaroum ather wrongful action8 

of the defmndantrr have given rise to plaintiff81 legal claimrer 

under the ABA, tha Due Procwe Clauoo OF the F i f t h  Msndmenk, and 

the Bamo Cloaure Act, 

An examination of these facts, aa rret forth in the 

verified Amcrnded Complaint, the brio$ tilad in ruppczri: o f  the 

7 
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original Complaint and t b i r  Memorandum, eetabliahea that 

wv' plaintiff8 cLaarly have ohewn a rearonable probability of oucesr8 

on tha marits with reageat to each o f  thair legal elsirnu, 

~urthsmote ,  n[t]he pomaibility that  the aourt may tlaai.de the 

right to ger~anent relief advarrely t~ pla in t i f fa  dose nab 

prealude [thr Court] fzom granting the temporary r61ist.n m, 
307 F.28 a t  727, 

8, rznr rRREpwltrt ~ ~ z a r  TO P~A~MTSFFS 1s PNDIPPW 

Perhaps the eingzc moat important prertbqaisita Far the 

isauahce o f  a preliminary i n junc t ion  i s  a showing that, it tho 

injunction i. not granted, the movrnt w i l l  ouifer fiirreparable 

harmn before u decialon on the maritr can be randared. 11 Wright 

& HillCt~~ P ~ - c a  -3 C i v i l  529481 A 

preZiminary fnjun~tidn will usually br danied only if monetary 

damage@ are rufficisnt to camgansata a plaintiff. 

It i r  cldbar from the Varifird AmsnClsd Coinplaint and 

Plaintiffst Notion far a Pr8limifihry Xnjqnotion that, unleoe the 

Secretary of Defenna and Srerotary o f  Navy are enjoined frsm 

proceeding with closure of the Shipyard, the mployaos of the 

ehipyard, aa wdll ae the Govlrnmantr and publia a$ the 

Conunonwsalth bf Pennsylvania, Btato of New 5.rsmy and Slate  o i  

Delaware will auffer immediate and ifrapnrubla harm, Xndee4, 

according t o  thd Navy's own analyeis,  a, the Navy's Dacember 

$ 9 9 0  ~ i n a l  Enviranmantal lmpaot Statemant for  Dana 

Closure/Rablignm+nt of the PhiladmlghrCa Naval Shipyard (rrFEXSlr), 

the sconamia conacqucnces of tB& closing of the  hipy yard w i l l  be 

mP 8 
! 
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Bavastating. ALmoot 15,000 jobs w i l l  b4 290t diyegtly, with an 

'V additional looe of 7,384  job^ indirectly, 

The FELS also indicates that the proposed cloeura of 

the shipyard will increase unemployraent in the region from 3 , 8 5  

to 4 .54  of the work foroe. The FEZ8 likewise disg2omes ths $536.9 

million l o r a  of diract  ingoma and rxpendituwr from thq regional 

acanomy as a raaulk o f  olosure, and the accompanying dramatia 

1088 of tax rsvenuoe f o r  the atatas and locnLitias adversely 

affected, An Economia Impact Rmport prepared by the PennayIvania 
Economy Leagua i e  even grimmer in itr conolu.isns, concluding 

thaf th i e  rrgion would f iuf fw a l0.8 of $915 million in wage and 

oalary income, and ~uti!@r a dealine of $ 3 8 2 4  million i n  retail 

sales, ae a result o f  the unwarranted closure of the Shipyard. 

w More importantly, them dirr cansequmncer of the 

shipyard1# ulosure are not far-off contingenoier l i k e l y  t o  take 

place only in the distant future, but rather. are iftarally 

monthr, if not wgqkr away. 4 D-tm m u  

sown a a- 

f acsxmpli b-s C a r t  saw. Far sxamgle, tha Navy had 

already reraoved 6 sbipo f rom the Shipyard'r WOsklond achaduls, 

and ir attornptinq to officially rrnow the US8 Kennedy, a 24 

month service Life Extansion Program ("9LBP") ~xprrorly 

authorized by Congress to be perfarmed in. 
Furtharmoro, the Navy ha# failed to award to the 

shipyard any of the f i W  ehipe f t  recmntly placed up for bid in 

JUL 19 ' 9 1  1 1 : 3 4  



the publllc/privatd section, doepit* the face that the Ghipyazd 

'crrrrrr 
was tho 1~wr.t biddor on a l l  but on6 of the  b id  paokager, The 

Navy anginesxsd Chis unfair resul t  by inporing unprecedontad 

chargeo an tho Shipyard and crcrating unjustifird and rgacious 

deficiencies in the 8hipy&rdfa bib  ptapoo@lr, O f  even mom 

immediate ham t o  plaintiff8 and thr publia ir tha fact  M a t ,  on 

br about July 3 ,  1991, the Navy immedistely gava the Cornmanday o t  

the Shipyard full Rfiduotion in Foroa (HftXF") authcsxization, and 

began training tho Shipyardrs pmrronnrl in PIP prograraa t o  

implem+nt laydffs on 13, 19Q, 

~ h u s ,  the f&cla damonstrat+ tha Navylo determination to 

lrrevereibly close the Ghigyhrd in nBvanc6 o f  any review of their 
4 a c t i o n ~  or t h w e  Q the other defradants by t h i s  Court, ~ h i r  

unjust and inequitable reaelt oan only be pr+vanted -- and the w possibility eP judid.&l relief preserved @- by the entry of a 

tamg~rary injunction atn8dnt. u. 

Upon balanaing traditional equithble cannidrratidne, 

it i a  clear t h a t  plaintiffs1 right to maintain thr 6hipyard~0 

ap@rationr, businme8 and omployment alaarly outwaighr any 

arguable temporary infringamsnt on tha Navy's right to clore the 

Shipyard, The plaintiff@ stand t a  loae thheix livelihood and tho 

public! a bwinesr, that hao taken ovor 106 yrtarrr and billions o f  

dollar$ t o  develop. 

In uontrast to the devastating, Irrmparabls ham that 

will result if the CaurC allows defendant& prematurely to aloes 

w 16 



the shipyard, thc potantirl harm t o  Urfandants i o  a t  bart 

Qlv specu~ativr and inruf f i d a n t  to warrant denial o t  preliminary 

injunctive xrlirf The Navy ha# no imnediate plana far 

devalagment o f  the Shipyard and will crrtainly lerr no mvenua by 

permitting it t a  continue i n  operation. To the contrary, thr 

@hipyard i o  and ha8 aIwayg b w n  aomplrt&ly financiallv 
suf. i.nthur, the goverrrment will ssrvo absolutaly ZIQ publia 

dollars by pxocmeding with the olarurr o f  t h r  Bhipyard, III faat,  

t o  parnit  thr Shipyard operations t o  continur wauld ainply 

maintain the prior: to judidial review oP daf%ndnnta6 

un1aw.tul conduaf. e.cr,, Lvnclh, Pi- 

~ _ e L ~ ~ ! . I  844 F.2d 726, 717-28 (Ibth Cir, 1988). 

Fha evidrnce also rstablirhmu that prmitting the 

w shipyard t a  continua aperations will impour no hardrhip on the 

teaera1 g~varnment or the publlu a t  large, A8 such, injunctiva 

relief would tesult i n  only minimal l o r 8  o f  tima t o  the Navy i n  

uleeing clown a m e  hundred year old faaility, while a denial of 

the requastad injunotion will not only hsv8 a devartating, 

irreversible acanami~ affect an thr p l a i n t i f f a ,  but a mrrjority o f  

the  p l a i n t i f f s  will buffer a uamplatr lesa oP wplayrlrent, 

Aa a final conridrration, to obtain a prqliminary 

injunction, the plaintiffs murt ertablish that the In$unotion 

would not be adverse to the publia intcr+st. In the i n o t a n t  aass, 

iseuance o f  a prsliminary injunction w i l l  ughald n clear publiu 

policy recognized by Congress -- xmquiring govarhmental agrnciee 
11 



t o  coarply with the  law, Thera can be no doubt that auboknntially 

'CI lower bid prig@# for Naval ship  repair and maintenance will 
pramate and bsnef it, rathrz than advrrsely aEt%at, the inthreats 

of the gsnaral publia and the fadera1 government. 

Moueaver, it cannot be in the publio $ht@r8~t  tor 

plaintiff workmr~ and unions -- aa well as the gmwal  pubEio *- 

to be fo tord  t o  nocept cloeurr  a t  n on& hsndrad year old 

fauiiity bafore thilr Court has the opportunity t o  decide this 

caoo, knowing f u l l  well that ruah action wad not  fair ar equal 

and ie, i h  violation o f  the ~ o n s t i t u t i b r ~  and frdelcal statutdrr. 

Rather, the public har a xight Ca br ~@8urod,  whermvcr paeeible, 

that ~tatutory mandates are followed, A r  auah, thr publio 

interest weigh8 heavily in favor o l  granting injunctive relief t o  

elements necarrary for preliminary injunctivr relief -* narnmly, a 

readdnabla' grabability of auccara on the merit#, irreparable 

injury i f  tnjunctiva relief ia not grantad, a ba11111~. ef hwdehfp 

that t i p s  sharply in plaintiffs' favor, and tha public Interest 

warrants entry of the rsquamted relist. Accordingly, this Court 

should I Q ~ u ~  t h ~  requratd prrrliminav injuncti~n. 2 
w 

Although Federal Rule o f  Civ i l  Pt~cedura 61(u) 
providas for tha irruance of a bond, it ir  well rrtL1ad that the 
reguirrmrnt: o f  a bond should be waived whrrr it. imga~itibrr would 
ef f ecti veSp dany plaintiffs 
br the result in th ia  care, 
691 F, S~pgb 2459, a462 (br 
action eeekiag t o  qnjain t h  
the Philadelphia Naval 8hipyard was brou ht on behalf of Shipyard 
workerr, W.8. 8enator#, W.8. Raprerentat 1 ve8, ths Cammdriwealth a f  
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v* - 
W pot t h ~  foreg*inu rrsrona, plr int i f fe  are ent i t led t o  

lminary injunctiv8 rel f  r i  againat def sndanta, thrit .  aganta, 

employear and roprarentativrs in the lorn prayed for i n  me 

proposed Order Granting Preliminary rnjumtim aubrnittod 

herewith, 

Respmctfully submitted, 

1.1 W r . -  
BRUCE W c  K A U F W  
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PILWORTH, PAXSON, MLXSH 
t KAUFFW 

3600 Thr Pidrlitp Building 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, et al., ) 

Plaintiffs, 
1 
1 

v. 
1 
) Civil Action No. 91-CV-4322 

H. LAWRENCE GARRETT 111, 
1 

Secretary of the Navy, 
) 

et d., 
) 

- 1 

Defendants. 
1 
) 
1 

DEFENDANTSt OPPOSITION TO PLAINTIFFS' 
MOTION FOR EXPEDITED DISCOVERY AND HEARING 

STATEMENT 

The plaintiffs in this case, mainly political figures suing 

on behalf of their constituents, seek to overturn a proposal to 

close the ~hiladelphia Naval Shipyard and numerous other naval 

bases. Even though Congress has explicitly declared that such 

recommendations are not subject to judicial review, and instead 

provided an alternative, political remedy, the plaintiffs have 

nevertheless requested the Court to intewene and assert judicial 

authority before Congress has an opportunity to consider the 

Presidentts proposals. The.plaintiffs now request the Court to 

permit depositions of twenty top officials of the Navy, the 

General Accounting Office, and the Defense Base Closure and 

Realignment Commission, and to require the defendants to produce 

thousands of documents, all within the next few weeks. 

The plaintiffs' motion for expedited discovery and hearing 

should be denied for three reasons. Perhaps most fundamentally, 

.cur the Court should deny the plaintiffs' unsupported motion because 



their Complaint suffers from basic jurisdictional defects that 

w undermine the Court's authority to entertain their claims in the 

first place. These preliminary issues should be fully briefed 

and resolved before the Court permits the plaintiffs to begin any 

broad exploration of the merits of their claims. Second, the Ad- 

ministrative Procedure Act ("APA"), on which the plaintiffsr 

claims are based, calls for review on the administrative record 

and not on the basis of post hoc discovery, whether expedited or 

in the usual course of litigation. Third, even if discovery were 

generally permissible, their curt, one-page argument provides no 

justification for the extraordinary expedition they seek. 

ARGUMENT 

I. THE COURT SHOULD NOT PERMIT DISCOVERY UNTIL FUNDAMENTAL 
ISSUES OF SUBJECT MATTER JURISDICTION AND REVIEWABILITY 
ARE RESOLVED 

The plaintiffst attacks on the pending recommendations 

suffer from flaws much more profound than the statutory ban on 

discovery, see infra pp. 6-10, or their inability to demonstrate 

a need to take depositions and review documents immediately. 

These twenty-five plaintiffs, whose standing is open to serious 

question, request this Court to order the Navy, the Defense Base 

Closure and Realignment Commission, and the President, all of 

whom have independently reviewed the closure of the Shipyard, to 

reconsider all of the recommendations for closure of naval bases. 

In doing so, the plaintiffs attempt to challenge decisions 

that Congress has explicitly declared unreviewable by the courts, 

seeking to short-circuit the political remedy that Congress 

w - 2 -  



intentionally built into the statute to address the sorts of 

V objections that the plaintiffs now press. Even if the APA 

permitted it and the plaintiffs could make some showing of need 

for discovery, therefore, the Court should postpone it until the 

defendants have an opportunity fully to address these basic 

defects, as the Federal Rules of Civil Procedure contemplate, in 

a motion to dismiss or in response to the plaintiffst preliminary 

injunction motion. See, e.s., Coastal States Gas Corp. v. Devt. 

of Enerav, 84 F.R.D. 278, 282 (D. Del. 1979). 1 

First, the plaintiffs' Complaint raises substantial doubt 

that they even have standing to sue. See People of the State of 

Illinois v. Chenev, 726 F. Supp. 219 (C.D. Ill. 1989) (state and 

its officials lack standing to challenge military base closure 

decisions). The plaintiffs' claims also run afoul of the 

prudential standing requirement that courts refrain from "ad- 

judicating 'abstract questions of wide public significance1 which 

amount to 'generalized grievances' pervasively shared and most 

appropriately addressed in the representative branches." Vallev 

Forqe Christian Collese v. Americans United For Se~aration Of 

Church And State, 454 U.S. 464, 475 (1982) (citation omitted). 

Although there is plainly no need to expedite these 
proceedings, the Court could easily accommodate any perceived 
need by establishing a briefing schedule on the jurisdictional 
issues and/or the pl.aintiffsl preliminary injunction motion. 
Thus, even if the plaintiffs were able to establish some justi- 
fication for haste, which they have not, the Court could accom- 
modate that need wit-hout permitting discovery, which does nothing 
to alleviate the harm the plaintiffs insist they will suffer. 



Second, this lack of standing reveals that the plaintiffs' 

objections are in fact an attempt to invoke the Judicial Branch 

to referee a purely political dispute between a few members of 

Congress and the Executive, in direct conflict with Congressional 

intent in the Base Closure Act. As the Supreme Court aptly 

observed in U.S. v. ~ichardson, 418 U.S. 166, 179 (1974), "the 

absence of any particular individual or class to litigate these 

claims gives support to the argument that the subject matter is 

committed to the surveillance ok Congress, and ultimately to the 

political process." 

Here, reliance on Congress to solve these alleged deficien- 

cies in the base closure process is not merely to be inferred, 

but is clear from the text and legislative history of the 

statute. As explained infra p. 13, the Base Closure Act provides 

a specific mechanism for Members of Congress to voice their 

disagreement with the Secretary's recommendations: they can 

nullify those proposals completely by enacting a joint resolution 

of disapproval. The statute plainly contemplates that Members 

dissatisfied with the Secretary's conclusions or procedure should 

address those objections to their legislative colleagues, and 

attempt to persuade them that these failings require disapproval 

of the recommendations. 

Instead, the Congressional plaintiffs have requested this 

Court to intervene in the dispute, and to reject the Secretary's 

recommendations as a matter of judicial authority. Even if the 



plaintiffs had standing to pursue it, Congress explicitly closed 

that avenue. As explained in the Conference Report: 

no final agency action occurs in the case of various 
actions required under the base closure process 
contained in this bill. These actions therefore, would 
not be subject to the rulemaking and adjudication 
requirements and would not be subject to judicial 
review. Specific actions which would not be subject to 
judicial review include . .. . the Secretary of 
Defense's recommendation of closures and realignments 
of military installations . . . 

House Conf. Rept. 101-923 at 706, reprinted in 1990 U.S. Code 

Conq. & Admin. News This explicit recognition that 

the statutory mechanism is the exclusive remedy for alleged 

violations of the Base Closure Act came only a few months after 

the D.C. Circuit's decision in National Federation of Federal 

Employees v. United States, 905 F.2d 400 (D.C. Cir. 1990) 

w ("NFFE"), which held that military decisions to close bases under 

an earlier version of the Base Closure Act were "committed to 

agency discretion by laww and therefore unreviewable under the 

APA. See 5 U.S.C. 5 701. 

Indeed, the restriction of judicial review retained in the 

1990 Base Closure Act was designed to prevent suits precisely 

like this one: Congress stated that it had "assiduously protected 

the 1988 base closure process," at issue in NFFE, "in the face of 

numerous attempts to undermine it. Some of those attempts have 

come in Congress from those interested in keeping open a base 

recommended for closure." House Rept. 101-665 at 342, reprinted 

in 1990 U.S. Code Conq. & Admin. News 2931, 3068. Similarly, the - 

conferees stated that the base closure process required amendment 



in part because "closures and realignments under existing law 

. . . take a considerable period of time and involve numerous 
opportunities for challenges in court." House Conf. Rept. 101- 

510 at 705, 1990 U.S. Code Cona. & Admin. News at 3257. 

Even if the plaintiffs could demonstrate some need for haste 

in these proceedings, therefore, the Court should not permit them 

to begin discovery immediately. Their questionable standing, as 

well as Congress' clearly expressed view that judicial review 

would interfere with the statutory scheme, strongly suggest that 

the Court should permit the parties to brief these issues fully, 

to ensure that the Court in fact has jurisdiction to'decide this 

case before discovery begins. 

11. THE PLAINTIFFS ARE NOT ENTITLED TO ANY DISCOVERY OF 
MATERIALS OUTSIDE THE ADMINISTRATIVE RECORD 

The plaintiffsf motion for expedited discovery must also be 

denied because, as a matter of well-settled federal law, they are 

not entitled to discovery at all. Even if there were some "final 

agency action" to review, the statute establishing the standard 

of review in this case does not permit the Court to undertake a 

de novo review, but limits the Court to a consideration of -- 

whether the action was "arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law," based 

solely on the record compiled and filed by the agency. 5 U.S.C. 

5 s  702, 706 (2) (A). 

The Supreme Court and the federal circuits have uniformly 

held that, in reviewing agency action under this narrow, deferen- 



tial standardt2 "the focal point for judicial review should be 

V the administrative record already in existence, not some new 

record made initially by the reviewing court." Camp v. Pitts, 

411 U.S. 138, 142 (1973); see also Florida Power & Liqht v. 

Lorion, 470 U.S. 729, 743-44 (1985); Citizens to Preserve Overton 

Park v. Volpe, 401 U.S. 402, 420 (1971); Twisgs v. Small Business 

Admin., 541 F.2d 150, 152 (3d Cir. 1976). 3 

Consequently, plaintiffs in Administrative Procedure Act 

cases simply are not entitled to supplement the agency record 

with discovery, because the Court could not consider that 

material even if the plaintiffs were permitted to obtain it. 

See, e.s., Montsomerv Natfl Bank v. Clarke, 703 F. Supp. 1161, 

1172-73 (D.N.J.) (even if the record is deficient, "resort to 

V 
extraneous information is unnecessary and unwarranted"), afffd, 

882 F.2d 87 (3d Cir. 1989); San Luis Obiswo Mothers for Peace v. 

' As the Supreme Court has described judicial review under 
this standard, the Court may overturn an administrative decision 
only if: 

the agency has relied on factors which Congress has not 
intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation 
for its decision that runs counter to the evidence 
before the agency, or is so implausible that it could 
not be ascribed to a difference in view or the product 
of agency expertise. 

Motor Vehicle Mfrs. Assn. v. State Farm Mut. Auto. Ins. Co., 463 
U.S. 29, 43 (1983). 

Accord National 01-4. for Women v. Social Securitv Admin., 
736 F.2d 727, 734 (D.C. Cir. 1984) (en banc); Citizens Asainst 
Refinery's Effects v. EPA, 643 F.2d 178, 181 (4th Cir. 1981); 
CF&I Steel Corp. v. Economic Develowment Admin., 624 F.2d 136 
(10th Cir. 1980); U.S. v. Nova Scotia Food Product Corp., 568 
F.2d 240, 250 (2d Cir. 1977). 



m, 751 F.2d 1287, 1324-27 (D.C. Cir. 1984) (precluding supple- - mentation of the administrative record to establish the "true 

reasons" for the agency's decision) . "To permit an administra- 

tive determination 'to be attacked or supported in court by new 

evidence,' the Supreme Court has admonished, 'would substitute 

the court [for] the administrative tribunal.'" Doraiswamv, 555 

F.2d at 840 (quoting Tass Bros. & Moorhead v. United States, 280 

U.S. 420, 444 (1930)). 

Instead, if the Court determines that it has jurisdiction, 

the defendants will file the complete record on which the 

agencies1 decisions were based. The sole question then will be 

whether, on the basis of that record alone, "the decision was 

based on a consideration of the relevant factors and whether 

there has been a clear error of judgment." Overton Park, 401 

U.S. at 416; see Lorion, 470 U.S. at 743-44 ("[tlhe task of the 

reviewing court is to apply the [arbitrary and capricious 

standard] based on the record the aaencv  resents to the review- 

ins court") (emphasis added). 

Indeed, even if the Court reviews the administrative record 

and determines that it fails adequately to document the agency's 

action so as to "frustrate effective judicial review,"  cam^, 411 

U.S. at 143, the Court still should not permit the plaintiffs to 

Countless other courts have reached the same conclusion. 
See, e.s., Animal Defense Council v. Hodel, 840 F.2d 1432, 1436- 
38 (9th Cir. 1988), amended, 867 F.2d 1244 (9th Cir. 1989); 
Friends of the Earth v. Hintz, 800 F.2d 822, 828-29 (9th Cir. 
1986); Buttrev v. United States, 690 F.2d 1170, 1184 (5th Cir. 
1982), cert. denied, 461 U.S. 927 (1983); Doraiswamv v. Secretary 
of Labor, 555 F.2d 832, 839-43 (D.C. cir. 1976). 



supplement the record with discovery. Instead, the Court must 

r a 

first "obtain from the agency, either through affidavits or 

testimony, additional explanation of the reasons for the agency 

decisi~n.~ - Id. Then, if the Court still cannot evaluate the 

agency's decision, the proper course is to remand the issue to 

the agency for additional investigation. See Lorion, 470 U.S. at 

744; Overton Park, 401 U.S. at 420;  cam^, 411 U.S. at 143; Sears 

Savinqs Bank v. F S U ,  775 F.2d 1028, 1030 (9th Cir. 1985) ; 

United States v. Kane, 602 F.2d 490, 493-94 (2d Cir. 1979). In 

any case, the plaintiffs are not permitted to develop information 

through discovery. The Court could not consider any information 

outside the administrative record'that the plaintiffs obtained, 

and the plaintiffs' discovery requests are therefore not "reason- 

ably calculated to lead to the discovery of admissible evidence." 

Fed. R. Civ. P. 26(b) (1). 

Furthermore, all of the plaintiffst requests to take 

depositions (particularly those of the Secretary of the Navy, 

members of the Commission, and other top officials), as well as a 

number of their excessively broad document requests, must be 

independently rejected because they plainly inquire into the 

mental process by which the agency decisionmakers reached their 

conclusions. Discovery of such matters is not permitted, even 

aside from the tfadministrative recordn rule described above. See 

Franklin Savinqs Assn. v. Rvan, 922 F.2d 209, 211 (4th Cir. 

1991). 



"[The Supreme] Court has recognized ever since Fletcher v. 

w Peck, 6 Cranch 87, 130-31 (1810), that judicial inquiries into 

legislative or executive motivation represents a substantial 

intrusion into the workings of other branches of government." 

Arlinaton Heishts v. ~etro~olitan ~ousina Corn., 429 U.S. 252, 

268 n.18 (1977); see United States v. Morsan, 313 U.S. 409, 422 

(1941). The Second Circuit summarized the holding of Morsan in 

KFC National Mqnt. Cow. v. NLRB, 497 F.2d 298, 304 (2d Cir. 

1974), cert. denied, 423 U.S. 1087 (1976), concluding that 

agency's "thought processes, their reliance on their staffs -- is 
largely beyond judicial scrutiny." Where there are administra- 

tive findings and explanations made at the same time as the 

decision, further i.nquiry may be made ##only upon a strong showing 

r of bad faith or improper behavior." Hercules, Inc. v. EPA, 598 

F.2d 91, 123 (D.C. Cir. 1978); National Nutritional Foods Assn. 

v. FDA, 491 F.2d 1141, 1145 (2d Cir.), cert. denied, 419 U.S. 874 

(1974). Plaintiffs cannot make such a showing, and their efforts 

to discover information beyond the administrative record should 

be rejected. 

111. THE PLAINTIFFS HAVE FAILED TO DEMONSTRATE ANY BASIS FOR 
EXPEDITED DISCOVERY 

Finally, even if this Court had jurisdiction and the APA 

permitted the plaintiffs to take discovery, they have not carried 

their burden to justify expediting those proceedings. As the 

plaintiffs essentially acknowledge, expedited discovery may be 

Memorandum of Law In Support of Plaintiffsr Motion For 
Expedited Discovery ("Plaintiffsr Mem.") at 3. 



permitted only where the plaintiff makes "a strong showing of 

mV necessity," demonstrating persuasive "unusual circumstancesn that 

require immediate relief. Indeed, several courts have required 

plaintiffs seeking immediate discovery to show imminent, ir- 

reparable harm, likely success on the merits, and that the 

alleged injury will be mitigated if discovery is permitted. See, 

e.s., Fox v. Mow Tradins Corp., 749 F. Supp. 473, 475 (S.D.N.Y. 

1990); Pearce, 97 F.R.D. at 537; Notaro v. Koch, 95 F.R.D. 403, 

405 (S.D.N.Y. 1982). This difficult standard recognizes that, in 

virtually every case, defendants should be permitted an oppor- 

tunity to assess and respond to the complaint before discovery 

begins. See, e.s., Notaro, 95 F.R.D. at 405; Gibson, 87 F.R.D. 

at 61. 

(r Having conceded that they bear a heavy burden to justify 

their proposal, however, the plaintiffs make almost no attempt to 

satisfy that standard. The plaintiffst short argument simply 

concludes, without any analysis, that their bare allegations must 

4A Moore's Federal Practice 30.54[2], at 30-71; Pearce 
v. Southeast Bankins Corp., 97 F.R.D. 535, 537 (S.D. Fla. 1983); 
Gibson v. Baqas Restaurants. Inc., 87 F.R.D. 60, 62 (W.D. Mo. 
1980) (plaintiff must show "compelling urgency which necessitates 
the immediate taking of depositionsn). The plaintiffs go on to 
argue that expedited discovery is ttroutinely granted" in this 
Circuit. Plaintiffsf Mem. at 3. None of the cases they cite 
supports their position. The passages cited by the plaintiffs 
merely note that expedited discovery was conducted; not one 
considers whether such a course was proper or addresses the legal 
standards for permitting it. See. e s., Webster v. Fall, 266 
U.S. 507, 511 (1925) (no precedential value in N[q]uestions which 
merely lurk in the record, neither brought to the attention of 
the Court nor ruled upon"). 



support expedited discovery because the threat of immediate harm 

V "is manifest." Plaintiffst Mem. at 4. 

This i ~ s e  dixit hardly justifies the proposed "headlong rush 

into discovery." N.C. Federal Savinss 6 Loan Assn. v. smith, 98 

F.R.D. 744, 745 (W.D.N.C. 1983). Simply repeating claims of 

impending injury cannot alone suffice as a "strong showing of 

nece~sity.~' Even if some harm were imminent, as they contend, 

the plaintiffs have not explained how the extensive discovery 

they propose -- twenty depositions of government officials, 
including the Secretary of the Navy, and immediate production of 

thousands of documents -- would assist them in mitigating that 
injury. As outlined briefly suma, pp. 2-6, the defendantst 

opposition to the preliminary injunction motion will focus 

'(r 
primarily on the numerous jurisdictional defects in the plain- 

tiffst claims, purely legal issues for which discovery will not 

assist the plaintiffs. In such cases, no need for expedited 

discovery can be demonstrated. See Coastal States, 84 F.R.D. at 

282; cf. Powers v. McGuiqan, 769 F.2d 72, 76 (2d Cir. 1985) 

(upholding denial of discovery before consideration of summary 

judgment motion where discovery would not have addressed issues 

raised by the motion). 

Undoubtedly, every plaintiff seeking preliminary injunctive 

relief would prefer to conduct discovery on an accelerated basis. 

But the law is well established that neither the mere filing of 

such a motion nor urgent claims of irreparable injury justifies 

such an exception to the usual practice. Even accepting the 



plaintiffs' allegations at face value, they have made no "strong 

V showingn distinguishing their situation from that of any other 

plaintiff seeking preliminary relief for discovery purposes, and 

their motion should be denied. 

Moreover, many of the plaintiffs' allegations of irreparable 

injury claim only that some injury may occur at least several 

months from now. See Verified Amended Complaint 18 187, 193, 

204. By that time, however, Congress will have had a full oppor- 

tunity to exercise its plenary authority to reject the pending 

recommendations by enacting a joint resolution of disapproval 

under the streamlined statutory process designed to bring such a 

resolution quickly to a vote. See Defense Base Closure and 

Realignment Act of 1990, Pub. L. 101-510, 5 5  2904(b), 2908, 

'IV codified as 10 U.S.C. § 2687 note ("Base Closure ActN). 7 

Also, the plaintiffs need not suffer the injury they 

forecast even if the plaintiff Members of Congress cannot 

persuade their colleagues to reject the recommendation. None of 

the plaintiffs except the unions even alleses a distinct injury 

to themselves, but merely claims that certain other individuals 

In fact, joint resolutions of disapproval have already 
been introduced in both Houses. Plaintiffs Specter and Wofford 
recently introduced S.J. Res. 175, and recited the principal 
allegations of the Complaint to the Senate. See 137 Cong. Rec. 
S 9490, 9510-11 (daily ed. July 10, 1991) (statement of Sen. 
Specter). A similar resolution, H.J. Res. 298, was also intro- 
duced in the House by Rep. Snowe (D. Maine), see 137 Cong. Rec. 
H 5432 (daily ed. July 11, 1991), and plaintiff Foglietta has 
also apparently recently introduced a similar resolution. The 
plaintiffs can hardly complain of imminent injury when several of 
their number have already initiated the statutorily-prescribed 
procedure to challenge the pending recommendations. 



-- Shipyard employees and members of the public generally -- will 

w be injured by the closure. 

Moreover, the Base Closure Act does not require the Secre- 

tary of Defense to begin closing bases for up to two years after 

the President transmits the proposed list to Congress, and 

permits the Secretary to complete those closures within six years 

of the President's action. See id. at § I  2903(a)(3), (4). The 

statute also provides economic adjustment assistance to com- 

munities where bases are closed or realigned, to minimize the 

economic impact of closure. See id. 1 2905 (a) (1) (B) . Thus, even 

if closure of Philadelphia Naval Shipyard is finally approved 

several weeks from now, it will not instantly cease activity or 

cause any sudden irreparable injury. The plaintiffs also have 

already filed a verified complaint attesting to their claims that 

the Navy is now taking illegal actions to close the Shipyard, and 

whatever factual issues may exist on those questions can be 

resolved without the overwhelming discovery the plaintiffs 

demand. 

Numerous contingencies stand between the plaintiffs and most 

of the injuries that they fear. And, even if some imminent 

threat does exist, the plaintiffs have not'even attempted to 

explain how their proposal to compress massive and onerous 

discovery into a few weeks of constant depositions and document 

production would mitigate the alleged harm. The plaintiffs' 

motion for expedited discovery should be denied. 



CONCLUSION 

For the foregoing reasons, the Court should deny the 

plaintiffs' motion for expedited discovery and hearing. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

; LJ fd  &/m 
AVID J. ANDER ON 

" 
MARK W. BATTEN 
Attorneys 
U.S. Department of Justice, 

Rm. 3716 
P.O. Box 883 
Ben Franklin Station 
Washington, DC 20044 
(202) 514-1285 

Attorneys for Defendants 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Defendantsf 

Opposition To Plaintiffsf Motion For Expedited Discovery and 

Hearing was served this 22nd day of July, 1991, by facsimile and 

by first-class mail, postage prepaid, to: 

Bruce W. Kauffman 
Dilworth, Paxson, Kalish & Kauffman 
2600 The Fidelity Building 
Philadelphia, PA 19109-1094 

and by first-class mail, postage prepaid, to: 

Sen. Arlen Specter 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Ernest D. Preate, Jr. 
Pennsylvania Attorney General 
15th Floor, Strawberry Square 
Harrisburg, PA 17120 

Robert J. Del Tufo 
New Jersey Attorney General 
R.J. Hughes Justice Complex 
CN 112 
Trenton, NJ 08625 



IN THE UNITED STATES DISTRICT' COURT 
FOR THE EASraW DISTRICT OF P E S i V A M A  

H. LAWRENCE G m m ,  III, 
Secretary of the Navy, et at 

AND NOW, thh 24th day of July, 1991, PWW' Motla  fur BxpedftDd 

Discuvery is GRANTeD subju? to thr! fdowing conditions: 

L Come1 for the rwpedve panics shrrll attempt to a m b w  a 

mutually agreeable dfwmly schedule. 

2 If such an agreement cannot be rrrchsd, each p ~ y  rhall wbmit to 

the caun itr propused discmry schedule by July 29. 1991, togetha with any witnn 

argument it may have in support of ib proposal. 

3. A hearing on PleintB' Motion for Reliminary Injunctive Rclief is 

xhedded br Mondag, September 30,1991 at 10:M a.m. is a coumoom to b f~ipltd 

BY THE COURT: 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EZGTERN DISTRICT OF PEHNSYLVANIA 

X . . 
SW. ARLEN SPECPER, et al., . . . . 

P l a i n t i f f s ,  . . CIVIL ACTION . . 
v. . . NO. 91-CV-4322 . . 

H. LAWRENCE GARRETT, 111, . . 
Secretary of the Navy, et a l . ,  HON. RONALD L. BUCKWALTW 

D e f e n d a n t s .  . 

O R D E R  

AND NOW, this day of , 1991, upon 
consideration Motion for Expedited Discovery 

connection with preliminary injunction hearing, HEREBY 

ORDERED that Motion GRANTED, and further 

ORDERED that: 

1. Defendants are ordered to respond to 
Plaintiffs1 Request For Production of 
Documents by , 1991. 

2 .  Defendants and their agents are required 
to appear for their depositions on the 
dates and times set forth in the attached 
Plaintiffs1 Notice of Depositions. 

3 .  Additional depositions may be scheduled upon 
48 hours notice to the opposing parties. 

4 .  A hearing on Plaintiffs1 Motion for Preliminary 
Injunctive Relief is scheduled for I 

1991. 

BY THE COURT: 



IN THE UNITED STATES DISTRICT COURT 
FOR TBE EASTERN DISTRICT OF P m s n w w n  

. 
SEN. ARLEN SPECITR, et al., . . 

Plaintiffs, o CIVIL ACTION 
0 * 

v. NO. 91-07-4322 . 
a. LAWREHCE -, 111, . 
Secretary of the N a v y ,  et a l . ,  EON. RONALD L, BUCKWA~TW . 

Defendants. . 
X 

NOTION FOR EXPEDITED DISCOVERY 
IN CONHECTION WITH PRELRIINARY INJUNCTION FlFXUNG 

Plaintiffs Sen. Arlen Specter, Sen. Harris Wofford, 

Sen. Bill Bradley, Sen. Frank R. Lautenberg, Governor Robert P. 

casey, the Commonwealth of Pennsylvania, ~ennsylvania Attorney 

General Ernest D. Preate, Jr., Governor James J. Florio, the 

State of New Jersey, New Jersey Attorney General Robert J. Del 

Tufo, Governor Michael N. Castle, the State of Delaware, Rep. 

Curt Weldon, Rep. Thomas Foglietta, Rep. Robert E. Andrews, Rep. 

R. Lawrence coughlin, Rep. Peter H. Kostmayer, Rep. Robert A. 

Borski, the City of Philadelphia, Howard J. Landry, 

International Federation of Professional and Technical Engineers, 

Local 3, William F. Reil, Metal Trades Council, Local 687 

~achinists, Ronald Warrington and the Planners Estimators 

Progressman & Schedulers Union, Local No. 2, by their counsel, 

respectfully request this Court to enter an Order granting their 

Motion for Expedited Discovery, and in support of this Motion 

allege as follows: 



1. On July 8, 1991, plaintiffs filed their Complaint for 

Declaratory Relief. Plaintiffs seek immediate judicial relief to 

prevent the imminent and unlawful closing of the Philadelphia 

Naval shipyard, the largest employer in the Philadelphia area. 

plaintiffs also seek a declaration that defendantst conduct has 

deprived plaintiffs of their constitutionally protected due 

process rights. As extensively set forth in the Complaint, the 

actions taken by the government officials responsible for 

ensuring an independent, equal, lawful and fair process for 

closing and realigning military installations under the Defense 

Base Closure and Realignment Act of 1990 (the "Base Closure 

~ctl~), Public Law 101-510, Title XXIX, S52901-2910 (November 5 ,  

1990), have violated the Base Closure Act and the procedures and 

regulations promulgated thereunder in at least 19 separate and 

w material respects. 

2. On July 9, 1991, plaintiffs filed a Motion for 

~xpedited Discovery in connection with the Declaratory Judgment 

Complaint. 

3 .  By letter dated July 11, 1991, plaintiffs requested 

that, in light of the emergent nature of the declaratory judgment 

issues, the Court hold a conference with all parties to address 

scheduling a prompt hearing and to afford the parties reasonable 

discovery in connection therewith. 

4. After the original Complaint was filed, certain actions 

of the defendants were discovered that established that the Navy 

had been implementing closure of the Shipyard since April 1991-- 



prior to any consideration of the proposals for closure by the 

Base Closure and Realignment Commission. These actions of the 

defendants, which are fully set forth in the Verified Amended 

complaint, make it abundantly clear that the Navy's goal is to 

complete closure of the Shipyard before this Court can act in 

order to leave the plaintiffs without an adequate remedy at law. 

5. To prevent imminent and irreparable harm, on July 19, 

1991, the plaintiffs filed a Verified Amended Complaint and a 

Motion for Preliminary Injunctive Relief. 

6. Expedited discovery is necessary to allow plaintiffs to 

promptly discover the details and extent of defendants' unlawful 

conduct and to prevent further irreparable injury to plaintiffs. 

plaintiffs need this information to adequately prepare for a 

promptly scheduled preliminary injunction hearing, and for any 

testimony and/or alleged evidence which may be presented by 

defendants at such hearing. 

7. Unless this Motion is granted, defendants will also 

continue to engage in closure activities, including the 

elimination of the Shipyard's scheduled workload and the 

elimination of jobs. 

a. Unless this Motion is granted, defendants may also 

secret or destroy evidence relating to their violations of the 

Base Closure Act. 

9. Plaintiffs therefore seek to have defendants respond by 

Monday, July 29, 1991 to Plaintiffst Request for Production of 

Documents. Plaintiffs further seek to depose defendants and their 



agents on mutually agreeable dates to be set forth in the 

attached Notice of Depositions during the expedited discovery 

period established by this Court, with additional depositions to 

be scheduled upon 48 hours notice to the opposing parties. 

WHEREFORE, plaintiffs respectfully request that this Court 

grant this Motion and issue the attached Order granting expedited 

discovery. 

/s/ Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
I.D. No. 04466 
DAVID H. PITTINSKY 
I.D. No. 04552 
CAMILLE J. WOLF 
I.D. No. 47307 
PATRICK T. DAVISH 
I.D. No. 50400 
MARK A. NATION 
I.D. No. 59150 - 

DILWORTH, PAXSON, KALISH 
€4 KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 

SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for Plaintiffs 

AND 



ERNEST D. PREATE, JR. 
A t t o r n e y  G e n e r a l  f o r  

~ennsylvania 
LOUIS J. ROVELLI, 
Executive Deputy Attorney 
General for Pennsylvania 

15th Floor, Strawberry Square 
Harrisburg, PA 17120 

Attorneys for the Commonwealth 
of ~ennsylvania and Ernest 
D. Preate, Jr. 

AND 

ROBERT J. DEL TUFO 
Attorney General of New Jersey 

JACK M. SABATINO 
Assistant Attorney General of 

the State of New Jersey 

HOWARD J. McCOACH 
Deputy Attorney General for 

the State of New Jersey 
R.J. Hughes Justice Complex 
CN 112 
Trenton, NJ 08625 
(609) 633-1971 

Attorneys for the State of New 
Jersey, Governor James J. 
Florio and Robert J. Del Tufo 

DATED: JULY 19, 1991 



IN TBE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OP PENNSYLVANZA 

. 
SEN. ARLEN SPECTW, et al., . . . . 

Plaintiffs, . . C M L  ACTION 

. . NO. 91-CV-4322 . . 
H. LAWRENCE GARRETT, 111, . . 
Secretary of the Navy, et al., . . HON- RONALD L. BUCKWALTW . 

Defendants. . . 

HEMORANDUH OF LAW IN SUPPORT OF 
PLAINTIFFS~ HOTION FOR EXPEDITED DISCOVERY 

IN CONNECTION WITEi PRELIHINARY INJUNCTION FIEARJXG 

plaintiffs Sen. Arlen Specter, Sen. Harris Wofford, 

Sen. Bill Bradley, Sen. frank R. Lautenberg, Governor Robert P. 

Casey, the Commonwealth of Pennsylvania, ~ennsylvania Attorney 

General Ernest D. Preate, Jr., Governor James J. Florio, the 

State of New Jersey, New Jersey Attorney General Robert J. Del 

~ufo, Governor Michael N. Castle, the State of Delaware, Rep. 

Curt Weldon, Rep. Thomas Foglietta, Rep. Robert E. Andrews, Rep. 

a. Lawrence Coughlin, Rep. Peter H. Kostmayer, Rep. Robert A. 

Borski, the City of Philadelphia, Howard J. Landry, 

~nternational federation of ~rofessional and Technical ~ngineers, 

Local 3, ~illiam F. Reil, Metal Trades ~ouncil, Local 687 

~achinists, Ronald Warrington and the Planners Estimators 

Progressman & Schedulers Union, Local No. 2 (hereinafter 

individually and collectively lt~laintiffsw), by their counsel, 

respectfully submit this Memorandum of Law in support of their 

Motion for ~xpedited Discovery. 



I. PRELIKINARY STA!lTXENT 

Plaintiffs seek preliminary injunctive relief to 

prevent the imminent and unlawful closing of the Philadelphia 

Naval Shipyard (also referred to as the "ShipyardIt), the largest 

employer in the ehiladelphia area. As extensively set forth in 

the verified Amended complaint, the actions taken by the 

government officials responsible for ensuring an independent, 

equal, lawful and fair process for closing and realigning 

military installations under the Defense Base Closure and 

Realignment Act of 1990 (the "Base Closure Actt*), Public Law 101- 

510, Title XXIX, SS2901-2910 (November 5 ,  1990), have violated 

the Base Closure Act and the procedures and regulations 

promulgated thereunder in at least 19 separate and material 

respects. 

w The plaintiffs therefore seek, inter alia, the 

following immediate judicial relief: (1) enjoining the Secretary 

of Defense and the Secretary of the Navy from taking any action 

based upon the list of closure and realignment proposals 

submitted by the Secretary of the Navy including implementation 

of layoffs or "reduction in forceN plans at the Shipyard pending 

a full and final hearing on the merits; and (2) requiring the 

Secretary of Defense and Navy to refrain from taking any action 

that interferes with the Philadelphia Naval Shipyard ability to 

continue its operations as if the base was not on the closure 

list; and (3) requiring the Secretary of the Navy to reschedule 

the workload at the Shipyard to reflect the Naval fleet schedule 



that existed prior to the enactment of the Base Closure Act and 

to making available those funds that are otherwise authorized for 

the repair and overhaul of such ships and vessels. 

Given the immediacy of the nature of the relief 

requested by the plaintiffs, expedited discovery is necessary to 

protect plaintiffs from immediate harm and to protect the public 

from the unlawful conduct of the defendants. 

11. DISCUSSION 

It is well established that "expedited discovery should 

be granted when some unusual circumstances or conditions exist 

that would likely prejudice the party if he were required to wait 

the normal time." Fimab-Finanziaria Maslificio. Etc. v. Kitchen, 

548 F. Supp. 248, 250 (S.D. Fla. 1982). See also 4A Moore's 

Federal Practice fi 30.55[2] (2d ed. 1980); 8 C.Wright and A. 

w Miller, Federal Practice and Procedure g2104, at 384 (1970) .l1n 

this Circuit, expedited discovery is routinely granted in actions 

seeking preliminary injunctive relief to avoid imminent 

irreparable harm or injury. m, e.s., Polaroid CorD. v. Disnev, 
862 F.2d 987, 991 (3d ~ i r .  1988); Washinaton Steel Cor~. v. TW 

Corp., 602 F.2d 594, 597 (3d Cir. 1979) ; Ronson Cor~oration v. 

Liguifin Aktienaesellschaft, 483 F.2d 846, 484 (3d Cir. 1973); 

Baron v. Strawbridae & Clothier, 646 F. Supp. 690, 692 (E.D. Pa. 

Expedited discovery is fully authorized by the Federal 
Rules of Civil Procedure. Rule 30(a) requires that a party obtain 
leave of court "to take a deposition prior to the expiration of 
30 days after service of the summons and complaint upon any 
defendant.lt Fed.R.Civ.P. 30(a). See also 34(b) (court may shorten 
time period for defendants's responses to documents production). 



1986); In re: American Sterilizer Shareholder Litiuation, 1985 WL 

4027 (E.D. Pa. 1985) (WESTLAW DCT Library) . 
Plaintiffs seek to prevent the unlawful closing of the 

philadelphia Naval Shipyard, as well as the Navy's successful 

implementation and completion of that closure process prior to a 

full judicial review. As extensively set forth in the Complaint, 

the secretary of Defense, the Secretary of the Navy and the 

Defense Base Closure and Realignment C O I ~ ~ ~ S S ~ O ~  (ltCommissiontt) 

have blatantly disregarded not only the procedural and 

substantive safeguards governing base closures expressly mandated 

by the Base Closure Act, but also their own procedures and 

regulations promulgated pursuant to the Base Closure Act. These 

violations have inflicted substantial prejudice to the interests 

of the plaintiffs herein contrary -to the express objective of 

V Congress in adopting the Base Closure Act: ensuring an 

independent, equal and fair process for closing and realigning 

military installations. As such, the immediate harm to the 

plaintiffs and the public is manifest. 

Plaintiffs1 request for expedited discovery seeks to 

uncover the nature and extent of the unlawful conduct of the 

defendants during the base closure and realignment process. 

~xpedited discovery will also serve to prepare the plaintiffs for 

any testimony and/or evidence that may be presented by defendants 

at a preliminary injunction hearing. 



111. CONCLUSION 

For the foregoing reasons, it is respectfully requested that 

this Court grant Plaintiffst Motion for Expedited Discovery. 

Respectfully submitted, 

I S /  Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
1.D. NO. 04466 
DAVID H. PITTINSKY 
I.D. No. 04552 
CAMILLE J. WOLF 
I.D. No. 47307 
PATRICK T. DAVISH 
I.D. No. 50400 
MARK A. NATION 
I.D. No. 59150 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

2600 The Fidelity ~uildin~ 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 

SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for Plaintiffs 

AND 



DATED: JULY 19, 1991 

ERNEST D. PREATE, JR. 
A t t o r n e y  G e n e r a l  f o r  

Pennsylvania 
LOUIS J. ROVELLI, 
Executive Deputy Attorney 
General for Pennsylvania 

15th Floor, Strawberry Square 
Harrisburg, PA 17120 
(717) 787-1100 

Attorneys for the Commonwealth 
of Pennsylvania and Ernest 
D. Preate, Jr. 

AND 

ROBERT J. DEL TUFO 
Attorney General of New Jersey 
JACK M. SABATINO 
Assistant Attorney General of 

the State of New Jersey 
HOWARD J. McCOACH 
Deputy Attorney General for 

the State of New Jersey 
R.J. Hughes Justice Complex 
CN 112 
Trenton, NJ 08625 
(609) 633-1971 

Attorneys for the State of New 
Jersey, Governor James J. 
Florio and Robert J. Del Tufo 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PEHNSmVANIA 

sW. ARLEN SPECrW, et al., . . . 
Plaintiffs, . . C m L  ACTION . 

v. . NO. 91-07-4322 . 
H. LAWRENCE -, 111, . . 
Secretary of the N a v y ,  et al., . . HON. RONALD L. BUCKWALTW . . 

Defendants. . . 

PLAINTIFFS' FIRST REQUEST FOR 'TEE 

Pursuant to Rule 34 of the Federal Rules of Civil 

Procedure, plaintiffs Sen. Arlen Specter, Sen. Harris Wofford, 

Sen. Bill Bradley, Sen. Frank R. Lautenberg, Governor Robert P. - 

Casey, the Commonwealth of Pennsylvania, Pennsylvania Attorney 

General Ernest D. Preate, Jr., Governor James J. Florio, the 

State of New Jersey, New Jersey Attorney General Robert J. Del 

Tufo, Governor Michael N. Castle, the State of Delaware, Rep. 

Curt Weldon, Rep. Thomas Foglietta, Rep. Robert E. Andrews, Rep. 

R. Lawrence Coughlin, Rep. Peter H. Kostmayer, Rep. Robert A. 

 ors ski, the City of Philadelphia, Howard J. Landry, 

~nternational Federation of Professional and Technical Engineers, 

Local 3, William F. Reil, Metal Trades Council, Local 687 

Machinists, Ronald Warrington and the Planners Estimators 

Progressman & Schedulers Union, Local No. 2, by their counsel, 

hereby requests that, on or before July 29, 1991, defendants H. 

Lawrence Garrett, 111, Secretary of Navy, Richard Cheney, 

w 



Secretary of Defense, the Defense Base Closure Commission and its 

members James A.  Courter, William L. Ball, 111, Howard H. 

callaway, Duane H. Cassidy, Arthur Levitt, Jr., James C. Smith, 

11, and Robert D. Stuart, Jr. produce for inspection and copying 

at the offices of plaintiffs' counsel, Dilworth, Paxson, Kalish 

and Kauffman, or at such other place as may be agreed upon by 

counsel for the parties, in accordance with the definitions and 

instructions set forth herein, the documents described below. 

I. DEFINITIONS 

1. The llCommissionll shall mean the Defense Base 

Closure and Realignment Commission and its members (including 

James A. Courter, William L. Ball, 111, Howard H. Callaway, Duane 

H. Cassidy, Arthur Levitt, Jr., James C. smith, 11, Robert D. 

Stuart, Jr. ) , staff, employees, agents, attorneys, 

representatives or any other person acting either directly or 

indirectly on their behalf for any purpose. 

2. The I1Navy1l shall mean its officers, staff, members 

of the Naval forces, civilian employees, agents, attorneys, 

representatives or any other person acting either directly or 

indirectly on its behalf for any purpose. 

3. The l1GAOI1 shall mean the United States General 

Accounting Office, its staff, employees, agents, attorneys, 

representatives or any other person acting, either directly or 

indirectly, on its behalf for any purpose. 

4. "Person, l1 "persons, individual, l1 l1 individualso1 or 

"anyoneN shall mean any natural individual or any corporation, 



firm, partnership, proprietorship, association, business, 

governmental entity, board, authority, commission, agency, 

business organization or other legal entity, and any of their 

officers, directors, partners, employees, agents, 

attorneys, representatives or any other person acting either 

directly or indirectly, on their behalf for any purpose. 

5 .  ltDocument," Mdocumentsu or words of similar import 

shall mean and include without limitation unless otherwise 

indicated and regardless of origin, source, or location, any 

original written, recorded, transcribed, taped, filmed, 

photographed or graphic material, and any and all copies thereof 

which are different in any way from the original whether by 

interlineation, receipt stamp, notation, indication of copies 

sent, or otherwise, including, but not limited to, papers, books, 

records, letters, photographs, tangible things, correspondence, 

communications, telegrams, cables, telex messages, telecopy 

messages, fax materials, memoranda, tape recordings, recordings 

of telephone or other conversations, interviews, conferences or 

other meetings, minutes, minutes of meetings, affidavits, 

statements, summaries, opinions, reports, studies, analyses, 

evaluations, contracts, agreements, jottings, notes, agendas, 

intra-office communications, bulletins, manuals, handbooks, 

closing binders, catalogues, brochures, pamphlets, photographs, 

publications, newspapers or other periodical articles, schedules, 

charts, diagrams, plans, client lists, journals, statistical 

records, calendars, including desk calendars, appointment books, 



diaries, lists, financial statements, tax returns, 

checks, check stubs, tabulations, sound recordings, computer 

software, computer print-outs, data processing program input and 

output, microfilm, books of account, records and invoices 

reflecting business operations, all records kept by electronic, 

photographic or mechanical means, any notes or drafts relating to 

the foregoing, and all things similar to any of the foregoing 

however denominated, which are in defendantsa possession, custody 

or control, or in the possession, custody or control of 

defendantsa present or former agents, representatives, or 

attorneys, or any and all persons acting on defendantsa behalf, 

including documents at any time in the possession or custody or 

subject to the control of such individuals or entities, or known 

by defendants to exist or have existed. 

w Without limitation of the term wcontrola' as used in the 

preceding sentence, a document is deemed to be in your control if 

YOU have the right to secure the document or a copy thereof from 

another person or public or private entity having actual 

possession thereof. 

6. NCommunicationlf or lfcommunicatell shall mean every 

manner or means of disclosure, transfer, or exchange of 

information whether person-to-person, in a group, by telephone, 

by letter or telex, or by any other process, electric, electronic 

or otherwise, to or by any person or entity. All communications 

in writing shall include, without limitation, printed, typed, 

handwritten or other readable Documents as defined herein. 



7. Ifor" and "andw means and/or. 

8. ll~elatingll or I1Relatew means to refer to, make a 

statement about, discuss, describe, reflect, identify with, 

consist of, or in any way pertain in whole or in part to the 

subject . 
9. The singular includes the plural and vice versa. 

10. The past includes the present tense where the 

meaning is not distorted by a change in time. 

11. I N ~ U C T I O N S  

A. This Document Request includes any and all Documents in 

the personal files of your present and former officers, 

directors, agents, representatives, employees, attorneys and 

accountants. 

B. If any documents are withheld under a claim of 

w0 privilege or because such document is classified as secret, 

furnish a list (signed by the person supervising the response to 

this Request) identifying each such document by date, sender, 

recipient, persons to whom copies where furnished and their job 

titles, number of pages, subject matter and the specific basis on 

which any privilege or classification is asserted. 

C. The Documents produced are to be identified separately 

for each Request. 

D. If a Document is not produced on the ground that such 

Document has been, destroyed or is no longer in defendants1 

possession, custody or control, the response shall identify each 

such Document individually and specify the author of the 



Document, the date of the Document, the sender and recipient of 

the Document, persons to whom copies were furnished and their job 

titles, number of pages, subject matter, the present location and 

custodian of the Document, if known, or the date upon which said 

Document was destroyed, lost or otherwise disposed of, if known. 

E. The relevant time period for these requests, unless 

otherwise indicated, is January 1, 1989 to the present. 

111. DOC[RIEHT muEST 

1. All Documents relating to, referring to, 

evidencing or concerning 'the allegations set forth in the 
.-_ 

verified Amended Complaint. 

2. All Documents that you intend to rely on in 

defending against or refuting the allegations set forth in the 

Verified Amended Complaint. 

/ , 3. All Documents relating to, referring to, - - 
evidencing or concerning internal communications, meetings or 

conferences by the Navy r=a~d_ing the _base c-losure- and 

realignment process or recommendations. 

- \ .  . 4. All Documents relating to, referring to, 
\ .  ' 

evidencing or concerning communications, meetings or conferences 

between the ~~-mission and the Navy regarding the base closure 
----- - -  

and realignment process or recommendations. 

-. 
i i - r :  - 5 .  All Documents relating to, referring to, 

evidencing or concerning communications, meetings or conferences 
\- ,- - . \ 
between the &vy and the Department of Defense1 regarding the - , _ _ _  -- -- - -  - -- -- - . -  - _  -- J 
base closure and realignment process or recommendations. 



. I 
- .  . 1 

i ' 6. All Documents relating to, referring to, 

evidencing or concerning communications, meetings or conferences ___ . " -- -. 

" -- - 
between the Commission and the GAO regarding the Naval base 

closure and realignment process or recommendations. 
- 

h :  ! ',- 7. All Documents submitted by the Navy to the 

~~mmission and/or the GAO relating to, referring to, evidencing 

or concerning base closures and realignments. 
f ,  - - . -  - - - -  - ^ _ _ _ _  _-. A ,- - 

' ' 1  fl 

8. All Documents relating to, referring,to, evidencing - . - 
/ IrA".-L' ,' * f. , or concerning NAVSEA pertaining to base closure or realignment 

4' 

and future planning for industrial facilities and shipyards. . ---.-1- -.* ---. . - - L ' 

7 9. All Documents, not otherwise produced, relating 
I 
/ -- to, referring to, evidencing or concerning Naval or the U.S. Army 

Corps of Engineers base closure or realignment. 

10. All Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning future planning for -- - 

industrial facilities and shipyards that were signed or prepared 

by, received from, reviewed by or otherwise within the possession - 
of: Admiral F.B. Kelso, Admiral Trost, Admiral Loftus, Admiral --- 
N Y ~ U ~ S ~ ,  Sean O'Keefe (Department of Defense Comptroller), 

Admiral Bruce ____-_ DeMars, Jerry Cann (Assistant Secretary of the Navy 

for Research, Development and Acquisition), Admiral Peter 

Hekman, Admiral J. S. Claman, Admiral Patrick Drennon, Jackie -. --.--? 

Schafer (Assistant Secretary of the Navy for Installations and 

Development), Admiral D. R. Oliver, Admiral Trost, Admiral F. B. 

Kelso, Donald Howard (Under Secretary of the Navy), Captain 

Thomas Williams, Charles Nemfakos, Admiral J. R. Lang, Cdr. John 



Hart, Capt. Jerry Vernon, Hon. Richard Cheney and Capt. Clark. 

. -. r C 4 
i , ?  ; ~ r  11. All Documents, not otherwise produced, reiating 

L-. 

to, referring to, evidencing or concerning base closures or 

realignments for all Navy facilities and the U.S. Army Corps of 

Engineers that were signed, received, prepared, reviewed by or 

otherwise within the possession of the Base Closure Commission 

and/or its staff. - - - - 
/ 

12. All Documents, not otherwise produced, relating 

to, referring to, evidencing or concerning base closures and/or 

realignments of shipyards. 

/- 
- - -  . 13. All Documents relating to, referring to, - -  

evidencing or concerning current or future maintenance, 

overhauls, repairs, retirements, or additions to the Navy's 

nuclear -- and non-nucLe.ar fleet. 
- 

.----? 14. All Documents relating to, referring to, 

evidencing or concerning the scheduling of ships or vessels for 

current or future maintenance, overhaul, repair, modernization or 

decommissioning work, including butjot limited to all public and - - 

private bids (and internal memoranda on bids), all documents that 
--. - - -- - - 

relate to why ships are scheduled in certain shipyards, how -- . 
decisions are made for scheduling, all guidelines, criteria and 

directives regarding the scheduling of ships and vessels, all 

information relating to public vs. private competition/bids, and 

all requests for proposal regarding bids or scheduling of ships 

and vessels. 

- 15. All Documents relating to, referring to, 
, 



evidencing or concerning current and future shipyard work on the 

uss sprague and USS Patterson, including but not limited to (i) --- -..-. --___ _ _ 

~ocuments relating to public and private shipyard bids on such 

ships and vessels, (ii) the Navy's award of any contract for 

work on such ships and vessels, (iii) all Documents that 

establish that the portions of specification item 857-11-104 of 

the Request for Proposal (USS Sprague) that are funded by SEA 07 

are not included in the cost comparability factor, (iv) all 

Documents that authorize including in the Philadelphia Naval 

Shipyard's bid, SEA 07's cost, (v) all Documents that relate to 

SEA 07 costs and private shipyard bidding practice, and (vi) all 

Documents that support the SEA 07 estimate of costs for Navy 

funded items. 

- 
.'T 16. All Documents, not otherwise produced, relating to 

a reduction in force or layoffs at the Philadelphia Naval 

Shipyard. 

17. All Documents, not otherwise produced, relating to - 

the cost of closing the Philadelphia Naval Shipyard. 

< .  
- 18. All Documents prepared or signed by, transmitted 

to, or in the possession of Jackie Schafer, Assistant Secretary 

of the Navy for ~nstallations and Development, relating to, 

referring to, evidencing or concerning the current and future 

plans for nuclear waste. 
' ,  

,-, $L--- - 19. All Documents relating to, referring to, 
/' 

evidencing or concerning the Navy's policies, practices and 

treatment and handling of nuclear waste from aircraft carriers 



and other nuclear vessels, including sites for planned final 

disposal. 

Wv - -  ? 20. All Navy and other military health studies that 

>'' explore, research or pertain to health risks for Navy and 

civilian personnel working on or at Navy Nuclear Shipyards. 
/- 

<>' 

,, ' 21. All Documents, not otherwise produced, relating 
'1 
/ 

to, referring to, evidencing or concerning environmental clean-up 

costs at the Philadelphia Naval Shipyard and the Navy's plan to 

clean up such yard after closure. 

I S /  Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
I.D. No. 04466 
DAVID H. PITTINSKY 

- I.D. No. 04552 
CAMILLE J. WOLF 
I.D. No. 47307 
PATRICK T. DAVISH 
I.D. No. 50400 
MARK A. NATION 
I.D. NO. 59150 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 

SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for Plaintiffs 

AND 



ERNEST D. PREATE, JR. 
A t t o r n e y  G e n e r a l  f o r  

Pennsylvania 
LOUIS J. ROVELLI, 
~xecutive Deputy Attorney 
General for Pennsylvania 

15th Floor, Strawberry Square 
Harrisburg, PA 17120 
(717) 787-1100 

Attorneys for the Commonwealth 
of Pennsylvania and Ernest 
D. Preate, Jr. 

AND 

ROBERT J. DEL TUFO 
Attorney General of New Jersey 
JACK M. SABATINO 
Assistant Attorney General of 

the State of New Jersey 
HOWARD J. McCOACH 
Deputy Attorney General for 
the State of New Jersey- 

R.J. Hughes Justice Complex 
CN 112 
Trenton, NJ 08625 
(609) 633-1971 

Attorneys for the State of New 
Jersey, Governor James J. 
Florio and Robert J. Del Tufo 

DATED: JULY 19, 1991 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

X . 
SEN. ARLEN SPECTER, et al., . . . . 

Plaintiffs, . . C M L  ACTION 

V. NO. 91-CV-4322 . . 
H. LA-CE GARRETT, 111, 0 

Secretary of the Navy, et al., HON. RONALD L. BUCKWALTER 

Defendants. . 

NOTICE OF DEPOSITION 

PLEASE TAKE NOTICE, that pursuant to Fed. R.Civ.P. 30, 

plaintiffs Sen. Arlen Specter, Sen. Harris Wofford, Sen. Bill 

Bradley, Sen. Frank R. Lautenberg, Governor Robert P. Casey, the 

Commonwealth of Pennsylvania, Pennsylvania Attorney General 

Ernest D. Preate, Jr., Governor James J. Florio, the State of New 

Jersey, New Jersey Attorney General Robert J. Del Tufo, Governor 

Michael N. Castle, the State of Delaware, Rep. Curt Weldon, Rep. 

Thomas Foglietta, Rep. Robert E. Andrews, Rep. R. Lawrence 

Coughlin, Rep. Peter H. Xostmayer, Rep. Robert A. Borski, the 

City of Philadelphia, Howard J. Landry, International Federation 

of Professional and Technical Engineers, Local 3, William F. 

Reil, Metal Trades Council, Local 687 Machinists, Ronald 

Warrington and the Planners Estimators Progressman & Schedulers 

Union, Local No. 2, by their counsel, will take the deposition of 

the following defendants and their agents on the dates and times 

set forth below, as agreed upon by counsel for the plaintiffs and 

defendants at the offices of Dilworth, Paxson, Kalish & Kauffman, 



2600 The Fidelity ~uilding, 123 South Broad Street, Philadelphia, 

PA 19109, or at such other place as may be agreed upon between 

counsel, before an officer authorized by law to administer oaths. 

These depositions will commence at 10 A.M. and will continue from 

day to day until completed. You are invited to attend. 

Demnent D a t e  

Admiral Peter M. Hekman August - , 1991 

Admiral J. S. Claman 
Commander, Naval Sea.Systems Command August -, 1991 

Admiral Patrick Drennon 
Rear Admiral, USN 

August -1 1991 

Jackie Schafer, Assistant Secretary 
of the Navy for Installations 
and Development August - 1  1991 

Admiral F. B. Kelso 
Chief of Naval Operations 

.I H. Lawrence Garrett 111, 
Secretary of the Navy 

Donald Howard, 
Under Secretary of the Navy 

August - , 1991 

August - , 1991 

August - , 1991 

Robert Meyer 
U.S. General Accounting Office August -1 1991 

Captain Thomas Williams, USN August -1 1991 

Charles Nemfakos, 
Office of the Navy Comptroller 

Matthew P. Behrmann, 
Director of Staff, 
The Defense Base Closure Commission August - 1  1991 

Paul J. Hirsch, Director 
of Review and Analysis, 
The Defense Base Closure Commission August , 1991 - 
S. Alexander Yellin 
Staff Member, 
The Defense Base Closure Commission August , 1991 - 



Dewnent 

Capt. Clark, USN 
commander Philadelphia Naval Shipyard 

Capt. Jerry Vernon, USN 

David S. Chu 
Assistant Secretary of Defense (PA&E) 

Mary McKinnon 
Deputy Shipyard Policy (OP-431) 

Hon. James A. Courter, Chairman 
The Defense Base Closure Commission 

Hon. William L. Ball, I11 
The Defense Base Closure Commission 

Hon. Howard D. Callaway 
The Defense Base Closure Commission 

Date 

August -, 1991 

August -, 1991 

August - , 1 9 9 1  

August -, 1991 

August -, 1991 

August -, 1991 

August -, 1991 

/ s /  Bruce W. Kauffman 
BRUCE W. KAUFFMAN 
I.D. No. 04466 
DAVID H. PITTINSKY 
I.D. No. 04552 
CAMILLE J. WOLF 
I.D. No. 47307 
PATRICK T. DAVISH 
I.D. No. 50400 
MARK A. NATION 
I.D. No. 59150 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

2600 The Fidelity Building 
Philadelphia, PA 19109-1094 
(215) 875-7000 

AND 

SEN. ARLEN SPECTER 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Attorneys for plaintiffs 



AND 

ERNEST D. PREATE, JR. 
A t t o r n e y  G e n e r a l  f o r  

Pennsylvania 
LOUIS J. ROVELLI, 
Executive Deputy Attorney 
General for Pennsylvania 

15th Floor, Strawberry Square 
Harrisburg, PA 17120 
(717) 787-1100 

Attorneys for the Commonwealth 
of ~ennsylvania and Ernest 
D. Preate, Jr. 

AND 

ROBERT J. DEL TUFO 
Attorney General of New Jersey 

JACK M. SABATINO 
Assistant Attorney General of 

the State of New Jersey 

HOWARD J. McCOACH 
Deputy Attorney General for 
the State of New Jersey 

R.J. Hughes Justice Complex 
CN 112 
Trenton, NJ 08625 
(609) 633-1971 

Attorneys for the State of New 
Jersey, Governor James J. 
Florio and Robert J. Del Tufo 

DATED: JULY 19, 1991 



CERTIFICATE OF SERVICE 

I, Camille J. Wolf hereby certify that on this 19th day of 

july 1991, I caused a true and correct copy of the foregoing 

Motion for Expedited Discovery to be hand delivered to: Michael 

M. Baylson, Esquire, the United States Attorney for the Eastern 

District of Pennsylvania, David F. McComb, Assistant United 

States Attorney for the Eastern District of Pennsylvania, 3310 

u.S. Courthouse, Independence Mall West, 601 Market Street, 

~hiladelphia, Pennsylvania, 19106. 

/ s /  Camille J. Wolf 
~amille J. Wolf 



~acility, Foundry, and Inactive Ships Maintenance Facility 
will remain. 

ALTERNATIVES CONSIDERED 

Actions across categories or bases or across services were not 
possible due to the unique nature of naval shipyard facilities 
within the DoD base structure. 

Alternatives which required transfer of workload to other 
receiving bases considered only the naval shipyards as 
candidates. Within the shipyard category, workload was planned 
for transfer to those shipyards which met the CNO strategic and 
operational requirements for the type of ship involved and also 
had the availability of facilities to support the workload. 

Two alternatives were considered for NSY Philadelphia: 

p~tion 1. Close and preserve ~hiladelphia Naval shipyard in 
FY 93 after completion- of the USS CONSTELLATION (CV 64) SLEP and 
possibly USS FORRESTAL (CV 59) drydocking availability and in any 
case no later than December 1996. Retain the propeller facility 
and the Navy Inactive Ship Maintenance Facility (NISMF). 

w. Commence realignment of Philadelphia Naval 
Shipyard in FY 93 and complete downsizing to approximately 1200 
people in FY 95. Retain the propeller facility and the Navy 
Inactive Ship Maintenance Facility (NISMF). 

After review and analysis, Option 1 was determined to be the 
preferred option. 
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IN THE UNITE9 STATES DISTIUCT COURT 
FOR THB EASTERN blSWCT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, et aI., a 

; '  
Plaintiffs, : CIVIL ACTION 

b , 
V. : NO, 91-CV-4322 

)i 
b 

H, LAWRENCE OARRE?T, 111, 
Secretary of the Navy, et al., 

Defendants. : 

It is hereby stipulated end agreed by and between plaintiffs, by thdr attameys, and 

defendants, by their attorneys, that: 

1. Defendants shall produce the documents sot forth on Exhibit A annexed bereto, 

commencing on August 5; 1981 ad ~01161uding no lam thad August 19i 1991 ; 

2, In producing the documents set farth Ofi Bxhibit A hueto, dchdaah  

shall only be teguind to canvas and produce documents in the posscsln, cu~tody or control of 

the Navy Base Structure Committee, the Def'm~e Bast Cloaure and Realignment Cornmis~ion, 

NAVSEA, OP-43, 0P-07 andithe following pcnons, their offces, their daffs and their 

immediate subordinateg: 

Won, William L. Ball, III 
Hon, James A, Courtw 
Hon, Howard D, Callaway 
David S, Chu 
Mary McGnnon 
Pavl J. Mirsch 



Matthew P, Behrmann 
Ron, H, Lawrence O m t t  I11 
Admiral FIB, blso  

I Admiral 7 b ~ t  
Admiral Laftus 

* Admiral Nyquislt 
Scan O'Kkefe 
Admlral Bruce DeMm 
Jv- 
A W  Peter Rekman 
Admiral J, 8. Claman 
Ad& Faid& Bmnon 
Jaalda Schafer 
Admirat D, R, Qliver 
D a d  Ho& 
Captain Thomas WUlfams 
Charles Nmf&os 
Admiral J, R. Lang 
Cdr, John Ha 
Capt, J#ry Vernon 

, Cspt. C h k  
James Wr 
Assistant Chief of Naval Operations 

for Surfam Warfan 
Assistant Chief of Naval Operations 

for Undersea Warfare 
Commander in Chief of the Atlantic Fleet 
Commander in Chief of the Pacific F l ~ t  

NotwiEhgtmding IhB foregoing limitation, deferidants shall produce (a) any md all documents 

rel~ponsive to plaintiffs' document request which r==-"b the endtics d individuals iWtifie8 in this 
w 

pmgraph are aware of the mistace of and ara rdi ly obtainable, without regad to the source 
ay location thenof and @) any and dl dccummts responsive to plaintiffs' document req11est no. 

1, without regad to the source or location thmf, 



3, Bach of the tntIties and persons idantitied in paragraph 2 hereof sfiatl subdt to , 

plaintiffs no latcr than August 19, 1991 a signed carti4ata in the form of Bxhibit B annexed 

4. Defencbn reserve the right to as= the attorney-clicat, work product f l  
ddiblibenitive not ~i;odubing any docummi othdfi8 qdrd 

to be produced pw$uant to Exhibit A annexed hmtq provided, howevcr, that, in tht event 

defendante as- my such privilege with r#pect to any such document, dofondants ahall for each 

such document not ptuduced (a) state the pdvile~e baing a~Jcrtsd attorney-client, work 

product or deliberative process), (b) describe the document a memormdum, lcttcr, chart, 

etc.), (c) #tab the date of the document, (d) identify by namc and position the author of the 

88euthbnt, (e) !denti@ dy fianne aad 364%6il dl r€&yiiiiIti sf &i daciiiii.&it hi & d i d  by the 

document and ( f )  a u A d u e  the subject matter of tho document. 

5. On or be for^ Augu~t 19. 1991, defendants fiha pmvide pWatiffs with a list of 

all documeats withheld as a result of tho asserfion of 
/ a- t -or 

d ~ t i ~ ~ ~ ~ r i v i ~ c ~ c s  (the "Withheld Document Li~t"). 

6. In the event that plaintiffs object to defendants' refusal to produce any documat 

on the Withheid Document List, puntiffs and defendants shall egreo on a procedure to submit 

tbek dispute to the Court for judicial resolution no later than August 34 1991. 

7. Commencing on September 4,1991 and wntiauing through Septembsts 17,1991, 

defendants shall produce the following persons for thdr dspoaldons upon oral examination: 

J Hon, William L. Ball, UI 
/ #on, Jam4 A, Courtef 

w J~on. Howard D. Cdlaway 
David S. Chu 



bb'y MdCinnon 
4 Paul J, Hirsch 
J S, Alaxander Yellin 
\/ Matthew P. Behrmanll ' 

Admiral Peter Ifjeman 
Admiral 3, 6, Clarnan 
Adm3ral Pattick Drennon 
Jackie Schafer 
Captain Thomas Williams 
Ch&les Nomfakos 
Admiral J, R. Lang 
Cqt* Jerry Vwnm 
Capt, Clark 

All depositions shall be taken in Washinfton, D.C, and, when necea9aryl ahall be W n  on 

sirnultan~u;9 iin ozda to complete them by Sepbbmbcs 17, 199 1. 4 
8, Upon tho completion of the oral dcpoddons listed in g m ~ t a p b  7 hatof, plaintiffa 

shall immediately, but in no event lam than Septcmbcr 18,1991, n~ t i fy  defendants whcthor they 

desire to take the depositions upon oral examination of the f0119wing pasons (fie "additional 

Undersecretary of the Navy 
Donald Howard 

Chief of Naval Operations 
AdmiraI F A  Kdso 

Secretary of the Navy 
H, Lawrence Garrett I11 

Secrefary of Defense 
Richard Cheney 

9, Defmd~ts  shall immediately, but in no event later than September 19, 1991, 

notify plaintiffs if they object to any of the additional depodtions contained in plaintiffs' notice. 



Qlllv 10. h the event of any dispute regardim my of the a d d i t i d  depositions, phhtifft 

and defendants shd ~ubmit simultaneous bdef~ in support of their mpccdve p ~ s i t h a  to the 

Court oa September 20, 1991, 

11, Notwithstanding the procedure for additional depositions set forth in paragraphs 

8 through 10 bawf, plaintiffs hcnby notify defcndmts that they intond to sesk the mal 

degogition of Howard and defendants hereby notify plaintiff that they inW to object to thc oral 

deposition of Cheney if plaintiffs seek his deposition, 

12. Nothing contained in paragraphs 7 through 11 betof shall pmclude plaintiffa 

from seeking to take dqxMions upon oral examination of any person not li3ted in paragraph 7 

or 8 hcreaf or shall preclude defendants fkom objecting to any such depositions, In this regard, 

plaintiffs bava notified defendiuts that they intend to w e  both a subpoena ducail @urn and a 

subpoena ad katifimdurn on the G e n d  Aocounting Office (the "QAO subpoenasu). Defendants 



r a i d  solely by the OAOa 

b!@&"dly submitted, 

BRUCB W, KAUFPMAPJ 
I,D, Nob 04466 
DAVID W, PXTTrnSKY 
I.D, No, 04552 
cmILLa J. WOW 
1.D. No, 47307 
PATRICK T, DAVISH 
I,Pb Nol 50400 
MARK A, NATION 
J.D, No, 59150 

PILWORTH, PAXSON, IKALISB 
& KAUFFMAN 

2600 The Fidelity Building 
P&iladdphkil PA 19 109-1094 
(2 15) 875-7000 

Attorneys for Pldntiffg 

SWART M, GERSON 
Assistant Attorney CScnexat 

e 
PAVXX) J. AMDBRSON 
VINCBNT M, QARVEY 
MARK W, BAITEN 

At tomey s 
U,S, Dqartment of Justice, 

Room 3716 
Pt01 BOX 883 
Bw Franklin Station 
Washh8ton, D.C. 20044 
(202) 514-1289 

ACtorndys for Defendants 



e 
a !  "v,- 

1, AU Documents that you intend to rely on h defcndhg against plainUf8' 

Motion for & Prallmiaary Iqjunction, 

2. Alt Documenti relating to, referring to, eddmchg or conccrnhg h t d  

communications, meetings or confmnces within the Navy rcgatding the Shipyard 'base closure 

snd reali8rlmmt process or mmmondatione, 

3, All Documents relating to, ref- to, widendfig or m ~ b r n b g  

communiatims, meatings or wnfcrenccs bctwm the Commisdon and the Navy regarding the 

bast cla8u.m and realignment prOce$s or mornmendations, 

4, AU Dwuments relating to, refaring to, tvidcncing or concmin~ 

w communioations, meetings or caferaces bctween the Navy sad the Depttrtr~~eblt d Defense 

regarding tht Shlpyard base closurc and realignment pmess or reconirnmdations, 

5. W Documents relating to, ref&g to, evidencing or concerning 

tommunicahns, medingo or conferencti between he eommlssion or the Nvy and L 6A6 

regarding the Naval bast closure and realignment process or recommendations. 

6, All Documents submitted by the Navy to the Commission and/or tho OAO 

relating to, refening k, evidencing or concming base closures and realignments. 

7, All Documents relating to, refbring b, evidencing or concerning NAVSEA 

pertaining to base clcrsura or realignment and future plannixxg for industdal faci.litics and 

EXXIBIT A 



8. All Documents, not othmvh produced, relating to, xefexring to, 

evidencing or concerning future p l d g  for industrid fadidea md fihQyynrds that wefe dgnd 
' 

Or prepared by, reccdveb fmm, revitwed by or otherwise &thin the p~sscsrian ofi Admiral P.B. 

Kelso, Admiral ~ Y Q s ~ ,  Admiral ]Loftus, Admiral Nyquist, Scan 0'Ktx.f~ @ v t m m t  of Defense: 

ComptroX~~), AdmM Bruce DFMars, Jerry Cann (Asdstant Saamtary of the N v y  for Research, 

Development and Acquisition), Admiral Pefcs Hehan, Admiral J, S. Claman, Admiral Patrick 

Drennan, Jackie Schafw (Assistant Secretary of the Navy for InsMlations and Dcvdopm~nt), 

Admid Db R, Olivw, Donald Howatd (Uaxlerswtary of tba Navy), Cap& Thomas Willlama, 

Charles Nemfakos, Admiral J, R. Lang 

James M. Baker, 

W 9, ~ 1 1  ~ocuments, not othorwiw produced, xdatit~g to, rtf#ring to, 

evidencing or concming base closures 62 reaXi@menti for all Navy facilities that wee signed, 

received, pt&, miewed by or &&wise within the possession d the Commission, 

10, All Documents, not otharwise produced, dating to, refenin# to, 

evidencing or wncerning Naval base clomxes and/or wllgnmontt of shipyuda. 

11. All Pwuments received by, crated by or in the posaeai~n of (i) 

NAVSEA, (ii) OP-43, (iii) OP-07, (iv) Assistant Chief of NavaI Operations for Surface W w b ,  

(v) Assistant Chief of Navt Opesatslcms for Unctema Warfare, (vi) Admiral FMB, Kclsa, (vii) 

Jeny Cam, (hi) C~mmanda in Chid of the Atlantic Plat, and (ix) Commanded in Chief of 

tho Pacific Flat felating to, referring to, evidencing or wnccxtllng the scheduling of each ship, 

vessel and rubma~ine in the Navy's nuclear and non-nuclear fleet for cumnt or future 



w 
main-@, cvdrhaul, repair, moddzation or decommis~ioning work, including but not limitql 

to all public md private bids (and intarnal mtmorsnda on bids), dl documents that r&ta to why 

$hips, ves~ la  arul ~ubmarfnes arc achcdulod in ccrrtpln abipyards, how dccidong are made for 

scheduhg, all guiddincs, criteria Md dir&tivu regarding the fi~hcduling of &ip$, voasrils and 

subrwfnu, P guide- relating to public vs. pAvate compttltloa/bidg, and all requests for 

proposal regarding bid# or scheduling of ships, Y G S I ~ P  and uubbmPrines. Bxcluded from thfa 

R e q u ~ t  are P Do~ummts co&~ining bid information for short-tcan ship rcpdxfi thtit are umited 

to the home port ma 

12, All Documents redved by, create4 by or !n the gosstsaion of (i) 

NAVSW, (ii) OP-43, (iii) OP-07, (iv) Asgistant CMef of Naval Opmtiong for Swface Wufm, 

w (v) Assistant Chief of Naval Operations for  under^ W B T ~ ~ ,  (vi) AdmM F.B. Krlfio, (vii) 

Jcny Cann, (dill) Commander in Chief of the Atlantic Plwt, snd (k) CommanBsr' ia Chief of 

the Pacific Fleet Mating la, rtferxing to, eviderrcing or mc4rning current and htvra thipyalrd 

work on the US8 Sprague and USS Pttcrson, including but not limited to (a) Documents relating 

to publio and private shipyard bids on such ships and vcsds, (b) the Navy's award of any 

oonhaet for work on such ships and vessels, (c) dl Dccummts that mtablish that the portiotla of 

apedfication item 857-1 1-104 of the Request for Propodat (U$S Sprague) that m funded by $EA 

07 arc not Includcrd in the cost camparability fsctor, (d) all Documents that authcda including 

In the Philadelphia Naval Shipyard's bid, SEA 07'a coat, (el all Dacumcnt8 that rdate to SEA 

07 costs axtd ptivaw shipyatd bidding practice, and (f) all Documents that iuppatt the SEA 07 

estimatb of co$ta foi Navy funded ikms, 



13. All Documents, not othuwiw produced, relating to a reduction in fm or 

layoffs at the Philadelphia Naval Shipyatd, 

14, All. Docvments, not oth#wisa produced, relating k the cost of dosing the 

Philadelphia Naval Shipy~d,  

15, All Documents, not O ~ ~ C ~ V V ~ S Q  produd, nlathg to, referring to, 

evidencing ox conming environmm# clean-up w$ts at the Philaddpbia Naval 8hipyard and 

the Navy's plan to dm up 6iu~h yasd after ~osul'a, 



r 

11 , h e ~ b y  &fy that 1 hava complied In good faith with the 

document production requests made by the plaintiff8 h d. v, O m a t  and that 

I have not knowiagly degttoyd, or m o v e d  from my cusbdy, pomaession br contml, oi cauded 
! 

ta bc dutroyed, or remwd from my cuotody, possdasitm or control, any document which is 

called fw by plaintiffgt document production requc$@, I fu& CW t h t  I am unaware of 

the existence of any document called for by plaintiffs' document pmduotlon rquosts, which in 

not being produced but which ia readily obtainabla by me. 



DEPARTMENT OF THE NAVY 
OFFICE OF THE C H I E F  OF NAVAL OPERATIONS 

WASHINGTON.  DC 20350 -2000  
I N  R E P L Y  R E F E R  TO 

5730 
Ser 431B/lU596802 
6 June 1991 

MEMORANDUM FOR THE BASE CLOSURE AND REALIGNMENT COMMISSION 

~ubj: PHILADELPHIA NAVAL SHIPYARD BASE CLOSURE INFORMATION 

Encl: (1) COBRA Input Data 
(2) COMNAVSEASYSCOM Ltr Ser 07/F0084 of 29 Mar 91 
(3) Summary of Differences on NAVSEAfs Input Data 

1. As requested during the 4 June 1991 meeting held in the 
Pentagon enclosures (I), (2) and (3) are submitted. 

2. The COBRA Analysis that was presented to the Navy's Base 
Structure Committee on 29 March 1991 was based on enclosure (I), 
COBRA input data supplied on 26 March 1991 by the Naval Sea Systems 
Command (NAVSEA) . 
3. Enclosure (2) was received subsequent to the final COBRA 
analysis and the presentations to the Navy's Base Structure 
Committee. 

w 4. Enclosure (3) reflects a summary of the differences between 
enclosures (1) and (2) submission. 

5. In forwarding the revised COBRA data on 29 March, NAVSEA 
highlighted 2 of the options that had previously been discussed 
with the Base Structure Committee: 

option One: Close and preserve ~hiladelphia Naval Shipyard 
Option Two: Downsize Philadelphia to 1200 men. 

The NAVSEA recommendation supported a low-risk approach to ship 
maintenance. OPNAVfs assessment of the military requirement was 
that Option One provided sufficient capacity along with the rest 
the public and private sector 
concern. 



D E P A R T M E N T  O F  T H E  N A V Y  

N A V A L  S E A  S Y S T E M S  C O M M A N D  

W A S H I N G T O N .  D  C 2 0 3 6 2  5101 I* " L P L .  IC'CI T O  

4700  
OPR: 07FB 
S e r :  07 /F0084  
2 9 i l l  - .  ,,,..Ii 1921 

From: Commander, N a v a l  S e a  S y s t e m s  Command 
To : C h i e f  o f  N a v a l  O p e r a t i o n s  (OP-43) 

S u b j :  BASE CLOSURE FINAL DOCUMENTATION 

E n c l :  (1) P h i l a d e l p h i a  N a v a l  S h i p y a r d  - O p t i o n  1 
( 2 )  P h i l a d e l p h i a  N a v a l  S h i p y a r d  - O p t i o n  2 
( 3 )  TAB A R e p o r t  D o c u m e n t a t i o n  - N a v a l  S h i p y a r d s  

1. E n c l o s u r e s  (1) a n d  ( 2 )  p r o v i d e  t h e  COBRA o p t i o n s  f o r  t h e  n a v a l  
s h i p y a r d s  a s  r e q u e s t e d  on  2 8  March  1 9 9 1 .  They  a r e  as f o l l o w s :  

- a .  P h l l a d e l p h l a  N a v a l  S h i p v a r d  t i o n  1. C l o s e  a n d  p r e s e r v e  
P h i l a d e l p h i a  N a v a l  S h i p y a r d  i n  FY 93  a f t e r  c o m p l e t i n g  t h e  USS 
CONSTELLATION ( C V  6 4 )  SLEP a n d  t h e  USS FORRESTAL ( C V  5 9 )  d r y  d o c k i n g  
a v a i l a b i l i t y .  R e t a i n  t h e  p r o p e l l e r  f a c i l i t y ,  t h e  Navy I n a c t i v e  S h i p  
M a i n t e n a n c e  F a c i l i t y  (NISMF) a n d  t h e  N a v a l  S h i p  S y s t e m s  E n g i n e e r i n g  
S t a t i o n  (NAVSSES) i n  P h i l a d e l p h i a .  Move t h e  USS JOHN F .  KENNZDY ( C V  
6 7 )  o v e r h a u l  t o  N o r f o l k  N a v a l  S h i p y a r d .  

b .  P h i l a d e l p h i a  N a v a l  S h i p y a r d  - O p t i o n  2 .  Commence 

Q0 r e a l i a n m e n t  o f  P h i l a d e l p h i a  N a v a l  S h i p y e r d  i n  FY 9 3  a n d  c o m o l e t e  
d o w n s i z i n a  t o  a p p r o x i m a t e l y  1 2 0 0  ~ e o o l e  i n  FY 9 5 .  R e t a i n  t h e  
p r o p e l l e r  f a c i l i t y ,  t h e  Navy I n a c t i v e  S h i p  M a i n t e n a n c e  F a c i l i t y  
(NISMF) a n d  t h e  N a v a l  S h i p  S y s t e m s  E n g i n e e r i n g  S t a t i o n  (NAVSSES) 
i n  P h i l a d e l p h i a .  

3 .  E n c l o s u r e  ( 3 )  p r o v i d e s  t h e  r e v i s e d  d o c u m e n t a t i o n  f o r  t h e  a b o v e  
o p t  i o n s .  

4 .  W e  recommend t h a t  o p t i o n  2 be a p p r o v e d  f o r  P h i l a d e l p h i a  N a v a l  
S h i p y a r d ,  i . e . ,  : t h a t  p h i  l a d e l p h i a  N a v a l  S h i p y a r d  be d r a w n  down t o  a 
smal l  s i z e  a c t i v i t y  i n  t h e  mid  9 0 ' s  a s  w o r k l o a d  d e c l i n e s  i n  o r d e r  
t o  p r o v i d e  a g o v e r n m e n t  c o n t r o l l e d  CV d r y  d o c k  s i t e  a n d  s h i p  
r e p a i r  c a p a b i l i t y  f o r  t h e  n o r t h  e a s t .  A 

Copy t o :  
CNO (OP-44) 
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. 7 ~ n  DISTRICT, PENNSYLVANIA 

3 18 CANNON HOUSE OFFICE BUILDING 
WASHINGTON. D C  205 15 

(202) 225-201 1 

D I S T R I C T  OFFICE:  

QConaree'e: of the aniteb &ate$ 

@iae'bington, BQC 20515 
June 13, 1991 

PROCUREMENT AN0 MILITARY 
PERSONNEL AND COMPENSATION 
SEAPOWER AN0 STRATEGIC AND 

CRRICAL MATERIALS 
DEFENSE POLICY PANEL 

C O M M l l T E E  O N  MERCHANT MARINE 
A N D  FISHERIES 

SUBCOMMrlTEES 

FISHERIES AN0 WILDLIFE CONSERVATION 
AN0 THE ENVIRONMENT 

OCEANOGPAPHY 

SELECT C O M M l l T E E  O N  
CHILDREN, YOUTH. A N D  FAMILIES 

The Defense Base Closure Commission 
CONGRESSIONAL FIRE SERVICES CAUCUS 

CHAIRMAN 

1625 K Street, N.W. 
Washington, D.C. 20006 

The Honorable James A. Courter 
Chairman 

The Honorable William L. Ball, I11 
The Honorable Howard D. Callaway 
The Honorable Duane H. Cassidy 
The Honorable Arthur Levitt, Jr. 
The Honorable ~ a m e s  C. Smith I1 

Gentlemen: 

Last week, I met with Admiral James Lang, Admiral John Claman 
and Members of your staff to request internal Navy documentation 
prepared during the base closure review process. In addition to 
other data, I requested all base closure correspondence from the 
recently retired Commander of the Naval Sea Systems Command, Admiral 
Peter Hekman. I would like to call to your immediate attention the 
enclosed memos which I received this afternoon. 

As you can see, Admiral Hekman was aware that the Secretary of 
the Navy was considering a proposal to mothball the Philadelphia 
Naval Shipyard as early as December 19, 1990. In his memo to the 
Chief of Naval Operations (CNO), Admiral Hekman said it would be 
more prudent to downsize the Philadelphia Naval Shipyard than close 
it. He concluded that !!a Navy industrial capability is required in 
the Philadelphia area to provide a safety valve when a private 
sector shipyard is unable to complete awarded ship work.11 This is 
precisely the argument I have made against the Navy's recommendation 
to rely on Newport News Shipbuilding for emergent work. 

One month before the Navy announced its recommendation to close 
PNSY, Admiral Hekman stated that retention of a downsized Yard is 
the most cost-effective solution. He specifically noted that 
retention would provide the fleet with a low-cost, reliable repair 
capability and help spread the cost of continued operations at the 
base. At a time when Admiral Hekman was fully aware of the 
five-year budget plan and proposed reductions he cautioned against 
any realignment of Philadelphia before FY95. He emphatically stated 
that realignment of PNSY in FY93 would cause "significant 
perturbations to carrier overhauling yard assignments and could 
result,in an East Coast CV overhauling on the west Coast." 

! 
THIS STATIONERY PRINTED O N  PAPER M A D E  OF RECYCLED FIBERS 



I think these statements speak for themselves, and greatly 
overshadow the confusing, color-coded rating systems and data that 
the Navy has presented to date. I am troubled that the Navy would 
ignore this strong advice and question why it was not made available 
to the congressional delegation and the Commission before. 

Y After reviewing Admiral Hekman's correspondence and the 
additional materials I have provided to you, I am confident that you 
will have all the documentation you need to remove Philadelphia 
Naval shipyard from the base closure list. 

Thank you for your consideration. 

Member of Congress 



DEPARTMONt C> THE NAY7 
NAV.L ae* ***TXY. C1L-A-O 

~*rrrlwaton. O.C. ;*ara.*tO+ II HPCT . c B ~ .  to 

5000 
CPR: 07Z3;?0308 
3er: 00/6312 
19 Dec 90 

Frsn: C = r - ~ ~ z C e s ,  Hzval 3ea 3 y s : t ~ s  CorYmand 
Tc: C2fef of Naval Gjieratfo~ls (CP-041 

sub: ; R ~ X L ~ b 2 R G l T  O X X  TCR P.SiLADELOBIA NAVU SX21YAIU3 

R e f :  (a)  COMNAVSPA 1-r 5000 GPR: 0753110373 Ser: 00/6224 of 
20 Nov 90 

(2) CiNCLmTFiT It: 5700 Sez # 4 3 6 / 0 O i Z i 8  ~t 1 4  Sep 90 

1. L.-. ra:exsnce fa) , I pzov?led L~lorziticn 'ralative t c  the 
pr3pC~rd rnaligfimrnt of PSiLaZelphla Naval Shipyard, wt;ile 
aiiafnralrilng the p r c j s i l e z  rho? and f o ~ n d r y ,  the Naval Bhi? B y o t t z a  
Er.;iaeeri.'.; Stzrior.  ( N W S S E S )  and the Naval X ~ E c % l v s  Ship 
Hair.ter.a.^,cct! F a c i l i t y  (SISMI) . WhLle I r d a l l - c  tkdt t h e  Secretrty 
kes been briefed arid has cctc.;rred wfrh t h e  p==pascl ts ecthb;~cl? 
P t i  l a d e l ~ ; h i a  Nava!. Shipyerd,  I s t ~ o n $ L y  reccr-mad t h & t  t h i s  
CecLsics be recosoidezed. it is mcra prudest to dcwnsize 
Ph i laec l fh ia  Navsl Bt lpyr rd  t c  aprroxiwtt ly  t h e  s i r e  of a 8 1 . i ~  
R c p a l t  Facilizy (3Rr) ir. order t~ supper'. Navy shl;rr ia the New 

r v  Ycrk sr.C ;a=-= t.;ae~cr: a r e a s ,  i s  rrietesce ( 5 ) ,  C f N C i M ' i l L t  
cu-, l inec t h e  tis:or? oi. Alzas:ic TLec'. C e p t  meir.tenanco ~ r o b l e r n s  
with mar??zrl ship t e c a i z  c:i.:raci?:r. A Hrm:y i ~ d ~ s ; r i . a l  
capcbilfcy i s  :eq;rFzed in t l e  PS?laCa+phia erea  to prcvida a srCoty 
v z l v t  wkez & f r i ~ g = ~ _  SeCI-C: $ ? i i ~ y l r d  :I ~ ~ . a t l e  tC ccri?.s_?cte aw~ri,cc 
s h i p  work, 

2. Fcrther,  reconrr.enb ths t  th8 drawdown EL Fbiladtlfhfa Nevel ' 

S > i ~ y a r d  to en $73-size shipyard PC: be doaa uz t i?  r Y  93, a3 t h e  
rtipysrd i s  reqclted to s u p p ~ z t  ~ c l * d c i o C  worklccd until t h a t  t iz t .  

Copy rc:  
CNO (OF1431 
CN6 ( O P - 4 4 )  
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- 

Zncl: (1) Rev4r.d Draft RealLgnmmt ~ # ) 8  an ~hilad,alp.jri; Naval 
1 

Ohi pyard r, . .  . 
1 A* raqucstai, encferur. (1) ha, peenvrevfs*d to t e f  lac$ t h a  
mosr .currant inf ocmrt ion relative t? the  .propatrt! rrrlignmnt . .. e? 
Ohiladelphib' Naval  Shfpyarde 

I 

copy t o  : 
CVO (OP-431 - 

* .  

b .-. 
--. w- ...-- .. I:. . 



1 [IOUO) me ~dvi.ory  omm mi^ nclmmcda Pfiiladelphia  ad 
lipyard. PhlladdpDia, PA for rrallpMlea 

(MUO) me primary w r k  uimnai of =ad@& N m d  mporc! 
(FNEY) 1. Ulr main-= and my-t!t(cm of ~bn-nuclur 
c k e r a .  T%fs extensive modiRution mad-uon pow 
collectively know t~ the Suvlct Uft W-011- (-a. k + of 
the projected f o m  l d  nducttoa. it w a ~  dctc-td that SLEP ewhauls 
would no longer be newwry at FNSY. Einct workload aswdakd with pan- 
nuclear aircdt casden will decline, FNSY ane f d a ~ a c d  for a miflcant 
d r a w d m  The rOIpyard podu@Jm b o p  and d g o c k a  would bc 
Wtaind fn car~takz atataau web that they c d  k re-BftiW Bnd put 
into operation in the  m n t  of mergtst need. FhdadelpU asesses 50 

+ of the cBtT]e: capable drydecka gn the eM -L ~58u.z of these Eggis reduces the adc b r  G C ~  capabillCy to two drydocks [one unda 
gwcmrneat centmi snd the &r undr @vote oumerahipl. 

 QUO) Due to their unique c3arrcferimtier and quinrnents. thm 
field actfvlues rgrnain d e n  me shtpyatd i8 motltbded: the Navd &ip 
Systems Engineering %Urn (i'4A-B). the Wadelphla Navd G h i p d  
Propeller Sho and Foundry, and tht N a d  Z n a e t i ~  8hip Matntmance 
FadIity [NIS&). Additlcnally, one  ad Rercce U d t  WII remain. 

Conversion Costs: 
-ON/ 6-,N 801.8 
Environmental Cleanup M& 
W C o s t 9  95 2,8 

Annual Saw 6.0 Bbs 

(U) The msjar (over 100 praonnel) tenmtt of this shipyard include: 

Tenanb t o  be m m d  as a nsult ET action: 



J 1 ~ ; w  rm TO CP 43i F,C4 
I . 

pOROFFIC[AL USE ONLY . . 

(FOUOl Tenant relocation crltu, for this actlon include: 

- Norfolk Atu! -&tits: N A W A  N o r f a  NAS N d U r ,  
~ o r f d k  Naval Wpya& and St. Jullme creek Anna 

- WLCON an cetimnttd ' 8 1 ~ ~  ia mquttrd to build and equip a 
repakablse Depot Ovdbu l  Point in Norfolk. . - - GWng polltlcal oppodtlon expected. 



b 

PE?ARTMEH? CF T H E  NAVY 
MAVAL IIA.ITSTZYL aeMwaNo 

w ~ s r t w 0 T 0 k .  8.C 1QIIO slot 

FOR C f E ' I C I U  USE ONZY 

Frcm: Cmnander, Naval Sea Sy8:m.s C-nd 
To: Chfef of Naval mera t i cn~  (OF-04) 

: (a) CBO ltr -sex 431FllU596393 o f  11 Jan 91 
(b) NAVSZA itr 6er 00/6312 c2 19 Dec 90 

1, :fi r e ~ e z a n c g  ( a ) ,  ya'i iadicrtad that my ree~mmeseaticr. that 
philadelphia Navei dhipyrrd be Cown$?zad rather t h r 3  clajed was 
not  accepted hy the Bd$a ~ loaure /Rea l i9 f ia*nt  Advisory Cclr,init~e+. 
T ~ ~ ; e e r - n e e ~ s I t h e e c a P a b , ~ ~ ~ ~ f ~ a ~ a ~ ~ f ~ 3 h ~ p ~ f  = d - - t o - p d  E 

- a g l e  = r + - c _ r L z ~ a ~ 8 b i l i t y ; ~ b l e  i0;se:~ iet~- the-NeWCrt  -- -=.-- 1- 

~ F h i i c - ~ ~ - z e ; e l g ~ 1 3 - ~ T H e w ~ O ~ T ~ ~ ~ a z ~ s = 8 r e a f a a ~ ~ ~ 1  C as t? prcvSCr c - * ~ j i = w ~ ~ n = ~ = F r i v a t e - & e c t a ~ h - $ ~ ~ ~ = i ~ ~ k f i t b l e  t0 S O U Z ~ C  - c -  -:er -- = - ? F a =  ne--assicx~d--~c~~=i~et18-are~B~ C r rnE- CI-~--..L-- -- 

VnCcr t h e  closu=e cpticn &cd II i n r e r e s t  pf ~ l . E r i f i C 3 ~ i c ~ ~  t b t  
1(1 pecp le  menzioned ia r e fe r tnce  (a )  were an es t inate  0 5  t h e  

~ u ~ b e r  cf p e ~ ~ l c  required to man t h e  in a rno:hbcLl Etatu3b 
I n  e d d i t i ~ r .  to t h i $ ,  2 5 5  ~ e e p l e  would be reqcired t? man tke 
reaeicin~ fac?litfs$: 155 to provide raridueL i ac i?? t i e s  ~ u n o r t  
asd 100 to rm the pzcpailer akep aad foundry. This ccE9a;arcs w i t 3  
approximately 1,200 persoonel uzder the "amall r e ~ a i z  capability" 
cp t io r . :  155 1esi6cal facility auppor:, 100 to run  the prcpcllsr 
ghc; 2nd c;prcxinattly 9 4 5  to ~ e r i o ~ y ,  r e ~ e i r  work f o r  the f l e e t .  
Ariy required addi t ione l  suppsrt  for t h i s  f ~ c i l i t y  wculd be f r c r i  
esother larger naval shipyare such 8 s  N ~ r l o l k  N ~ v u ~  Shipyard. 

3 I cont inue  to t a k e  the ~ c s i f i o n  thr t  r e t e n t i o n  cf u credible 
r.pa?r crpcbility at philadelphia for  naval ahips horee.ocrttd i n  
t h e  Northeast tat! most ccst effec:ive s ~ l u t i o n :  

(1) 1; provides t h e  f l e e t ,  with low coat, re l iable  repatr 
capabflfty. 

( 2 )  IC, help$ spread tha  effect3 of th* C C s t 3  to Navy pro$f=am 
of t 2 e  ether repair facilities (fouadry, utilities, eto.) 

FOR O?PfCIXt USE OHLY 



Further, t& waskload distribution ibr b n t m l  the 90's 
u pozta jult a+ philgdrlphfa> Jh 

pre !ting a realignment oC PhiladelphAa Maval 
I Shipyard in Fy 93 rill cause s i g n i f i u n t  perturbation. +a ~ r r i e r  
averhauling yard aasigments bad could reault  in an Eart Coast CV 
overhaulfng bn the West Coaat .  

Cepy to: 
CNO (OP 43) 

. . 
FOR OFFICIAL DSE ONLY 



IN UNITED STATES DISTRICT COURT 
FOR THE EASTBRN DISmCT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, et al., . 
a .  

Plaintiffs, : CIVIL ACTION 
I 
8 

YI : NO. 91-CV-4322 . 
I 

Ha LAWRENCE CIARRE'IT, III, . 
Secretary of the Navy, et al,, : HON, RONALD L. BUCKWALTER 

Defendants, : 

-3 

AND NOW, this day of August, 1991, IT IS HEREBY ORDERED that: 

1. Defendants shall produce the documents set forth on Exhibit A annexed hereto, 

commencing on August 5, 1991 and concluding no later Ulan August 19, 1991; provided, 

however, that documents reiponsive to document 'quest  no. 7 in Exhibit A shall be produced 

no later than August 26, 1991 and that certain archival documents relating to the Spraguc and 

Peterson competitions and documents from the personal offices of the individuals listed in 

paragraph 2 hereof and the personal offices of their secretaries may be produced at a date later 

than August 19, 199 1 if their volume or 10cati0~ 'so requires. 

2. In producing the documents set forth on Exhibit A annewd hereto, defendants 

shall be required to canvas and produce documents in the files located in the p c n o d  offices of 

the following individuals and their secretaria ("personal documents"): 

Hon. William L. Ball, 1I.I 
Hon. James A. Courter 
Horl. Howard D. Callaway 



David S. Chu 
Mary McKinnon 
Paul J, Hirsch 
S, Alexander Y e l h  

I 

Matthew P. Behrmann 
ZIon. H. Lawrence Gmtt III 
Admiral F.B. Kelso 
Admiral Loftus 
Admiral Bruce DeMars 
Jm - 
Admiral Peter Hekman 
Admid  J. S. Claman 
Admid Patrick Drcnnon 
Jackie Schafer 
Donald Howard 
Captain Thomas Williams 
Charles Nemfakos 
~ d m i r a i  j. R. h g  
Capt. Jerry Vernon 
Capt. Clark 

1 James Baker 

Notwithstanding the foregoing, defendants shall be required to produce (a) personal documats 

only relating or refening to the closure or realignment of shipyards for Kelso, Qarrett and 

DeMan, (b) personal document3 only relating or &erring to the 1991 publiclprivate competitions 

on the USS Sprague and the USS Peterson for Baker and (c) any and all documents solely 

responsive to plaintiffs' document request no. 1, without regard to the murcc or location thereof, 

as and when defendants reach a final decision with respect thereto. 

3. Defendants reserve the right to assert a recognized privilege as a m o n  for not 

producing any document otherwise requlred to be produced pursuant to Exhibit A an~exed 

hereto; provided, however, that, in the event defendants assert any such privilege with rwpea 

to any such ~ O C U ~ M ~ ,  defendants shall for each such document not produced (a) state the 

'(I privilege being asserttd, (b) describe the document (Ee memorandum, letter, chart, etc.), (c) 



Y 
state the date of the documcnt, (d) identify by name and position ths author bf the document, (c) 

identify by namc and position all recipients of the document as evidenced by the document and 

( f )  summarize the subject matter of the document to the extent that the privilege permits. 

, 4. On or before required production data, defendants shall provide plaintiffs with 

a list of all documents withheld as a rault of any 'mertion of privilege (the "Withheld Document 

List"). 

5. In the event that plaintiffs object to defendants' refusal to produce any document 

e tli6 Withheld Dacum~t  Lid, plaintlffn md defendants hall agree on g pmdm to mbmit 

their dispute to the Court for judicial resolution no later than August 30, 1991. 

6. Commencing on September 4, 199 1 and continuing through September 17, 199 1, 

defendam shall produce the following persona for their depositions upon oral examination: 

' Hon. William L. Ball, 111 
Hon, James A. Courter 
Hon. Howard D, Cdaway 
David S. Chu 
Mary McKinnon 
Paul J. Hirsch 
S. Alexander Yellin 
Matthew P. Behtmatln 
Admiral Peter H e k m  
Admiral J. S. Claman 
Admiral Patrick Drennon 
Jackie Schafer 
Captain Thomas Williams 
Charles N e m f h s  
Admiral J.  R. Lang 
Capt. Jerry Vernon 
Capt. Clark 



L/ L' . 
V 

Unless otherwise agreed, all depositions shall be takm in Washington, D.C. and, when 

RCCcJJary, be taken on imultafleo~9 tracks, in or&r to complete them by September 17, 

7. Upon the completion of the oral depositions listed in paragraph 6 h m f ?  plaintiffs 

shall immediately, but in no event later than Scpamber 18, 1991, notify defendants whether they 

desire to take the depositions upon oral examination of the following persons (the "additional 

depositions"): 

Undersecretary of the Navy 
Donald Howard 

Chief of Naval Operations 
Admiral F.B, Kelso 

Secretary of the Navy 
H. bwrence Garrett III 

Secretary of Defense 
Richard Chcncy 

8, Defendants shall immediately, but in no event later than Septemb~ 19, 1991, 

notify plaintiff3 if they object to any of the additional depositions contains in plaintiffs' notice. 

9. In the event of any dispute regarding any of the additional depositions, plaintiffs 

and defendants shall submit simultaneous briefs in support of their respective positions to the 

Court on September 20, 199 1, 

. 10. Nothing contained in paragraphs 6 through 9 hereof shall preclude plaintiffs from 

seeking to take depositions upon oral examination of any person not listed in par~graph 6 or 7 

hereof or shall preclude defendants from objecting to any such depositions. In this regard, 

w 



I w plaintiffs have notified defendants that they intend to serve both a subpoena duces ttcum a d  a 

subpoem ad testificandum on the General Accounting Office (the *GAO subpoenasn). 

11. Nothing contained in this Order shall pmlude the defendants from asserting any 

right! to limit discovery p~rruimt to Rule 26, Fcd.R.Civ;P;, as b ~ a s c  pOgr6ssti3, ~ x 6 p l  fa 
objections relating to the burdensomcness or relevance of the document production agreed to 

herein. Notwithfitanding the foregoing, defendants additionally r e m  the tight to move for a 

stay of discovary in connection with the filing of a dispositive motion, 

12. On or before August 7, 1991, defendants ahall inform plaintiffs whether, and the 

extent to which, there are any difficulties in producing any of the &cummts c w e d  by Exhibit 

A from OF43 (including Messrs, V 'K~f f i  tad Nyguivilt if they tire piut of 93-43) M# ihc 

(r 
individuals identified in paragraph 2 hereof, 

BY THE COURT: 

Ronald L. Buckwalter, 3, 

C6NSmm TO: 

David H. Pittinsky Mark W. Batten 
Attorney for Plaintiffs Attorney for Defendants 



ua. 05. 9 1  . 
i/ w 

1. All Documents that you intad to rely on in defending against plaintiffs' 

Motion for a Preliminary Injunction. 

2. All Documents relating to, referring to, evidencing or concerning internal 

communications, mcctings or conferences within the Navy regarding the Shipyard base clorun 

and realignment process or recommendations. BAVSEA 07F: BSC; Commission] 

3. All Documents rdathg to, nf& to, evidencing or concerning 

communications, meetings or conferences between thc Commission and thc Navy &ard!ng ihe 

base closure and realignment process or recommendations. [NAVSEA 07F; BSC; Commission] 

4. All Documents relating to, rcfening to, evidencing or c o n c m i n ~  

communications, meetings or conferences between the Navy and the Department of Defense 

regarding the Shipyard base closure and realignment process or recommendations. mAVSEA 

07F; BSC; Commission] 

5. All Documents relating to, rpfehg to, evidencing or conming  

communications, meetings or confsrcnces between the Commission or the Navy and the OAO 

regarding the Naval base closure and realignment process or recommendations. [NAVSEA Om; 

BSC; Commission] 

6. All Documents aubmittcd by the Navy to the Commission and/or the GAO 

relating to, referring to, evidencing or concdng base cl08uns and realignments. MAVSJU 

EmIJW A 



QaW 
MF; BSC; Commission] 

7. AU Document4 relating to, referring to, evideacing or coxlcu'ning NAVSEA 

p a n i n p  to bue closure or rd&nm$nE ud fuw p l d g  fm WgtsiFrl faciities and 

shipyards. [NAVSEA 072 documents concerning 10 fleet scheduling confermas sine January 

1, 19891 

8. All Documents, not otherwise produced, relating to, referring to, 

evidencing or concerning future p l h g  for industrial facilitiei and shipyards that wea? signed 

or prepared by, reccivwl from, reyitwd by or ofhcrwisc wiW ppo~ss~ior! sf; Admiral F.B. 

Kelso, Admiral Trost, Admiral Loftus, Admiral Nyquist, Sean O'Ktcfe (Department of Defense 

Comptroller), Admiral Bruce DeMars, Jerry Cann (Assistant Sccretaxy of the Navy for Research, 

Development and Acquisition), Admiral Peter Hekman, Admiral J. S. Claman, Admiral Patrick 

Drennon, Jaclric Schafer (Assistant Secretary of the Navy for Installations and Development), 

Admiral D. R, Oliver, Donald Howard (Undersecretary of the Navy), Captain Thomas Williams, 

Chrules Nemfaku~, Admiral J, I(, Wg, John Hart, capt Jury Vernon, Cap. Clark and 

James M. Baker. [NAVSEA 072 documents concerning 10 fleet scheduling conferences since 

January 1, 19891 

9. All Documents, not othwwise produced, relating to, refdng to, 

evidencing or concerning base closures or reatignments for all Navy facilities that were signed, 

received, prepared, reviewed by or otherwise within the possession of the Commission. 

[Commission] 

10. All Documents received by, crated by or in the passession of ((9 

111 NAVSEA, (ii) OP-43, ( i  OP-07, (iv) Asdsmt Chief of Naval Operations for ~urface warfare, 



V (v) A~dstaDi Chief of Naval wrations for Unde~xa Warf', (vi) Admiral RB. Kelso, (vii) 

Jerry Cann, (a) Commander in Chief of the Atlantic I k t ,  and (ix) Commander in Chief of 

the Padfic Fleet relating to, referring to, evidencing or concerning the scheduling of each ship, 

vessel and submarine in the Navy's nuclear and non-nuclear fleet for current or future 

maintenance, overhaul, repair, modernization or dtcommissioning work, including but not limited 

to all public and private bids (and internal memoranda on bids), all documents that relate to why 

ships, vessels and submarines ate scheduled in certain shipyards, how decisions am made for 

scheduling, all guidelines, criteria and directives regarding the scheduling of ships, vessels and 

submarines, all guidelines relating to public vs. private competitionlbids, and all requests for 

proposal regarding bids or scheduling of ships, vessels and submarines, Excluded from this 

r Request are all Documents containing bid information for short-term ship repairs that are limited 

to the home port area. For scheduling documents, NAVSEA 072 documents concdng 10 fleet 

scheduling conferences ince January 1, 1989; NAVSEA M citeria and dirrct;vcs 

since January 1, 1989 on shipyard bidding in publiclprivate competitions, including treatment of 

Navy costs; as to the public/private competitions on the USS Peterson and the USS Sprague, 

defendants will produce all relevant documents from NAVSEA headquarters and SUPSHIP 

Brooklyn, including the Philadelphia Naval Shipyard proposal, but not including the proposals 

of other losing bidders] 

11. AU Documents received by, cmcd by or in the of (i) 
NAVSEA, (ii) OP-43, (iii) OP-07, (iv) Assistant Chief of Naval Operations for Surface Warfare, 

(v) Assistant Chief of Naval Operations for Undersea Warfare, (vi) Admiral F.B. Kelso, (vii) 

J m y  Cann, (viii) Commander in Chief of the Atlantic meet, and (ix) Commander in Chief of 
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WP; BSC; Commission] 
I 
I 

7. All Documents rdating to, referring to, evidencing or crmcmhg NAVSEA 

p-ing to base closure or realignment and Arture planning for industrial facilities and 

shipyards. [NAVSEA 072 documents concerning 10 f lat scheduling confmnces since January 

1, 1989) 

8. All Dwumentg, not othmi~ pmiu~d, rcl8bg to9 ref&@ to, 

evidencing or concerning future planning for industid facilities and shipyards that w a e  signed 

or prepared by, received from, reviewed by or othenvise within the possession of: Admiral P.B. 

Kelao, Admiral Trost, Admiral Loftus, Admiral Nyquist, Sean 0'l~eefc (Department of Defase 

Comptroller), Admiral B N C ~  D*s, Jerry Cann (Assistant Secretary of the Navy for Research, 

~cvelo~ment #d Acquisition), Admiral Peta Hchnaa, Admiral J. S. Clamm, Admiral Patrick 

Drcnnon, Iaclde Schafa (Assistant Secr&ry of the Navy for Installations and Development), 

A$mM 9, R, Qli~u, Donald Howard (Uridtr!arctay of the Navy). Captain Thoman Willhag, 

Charleg Nemfakos, Admiral J. R. Lag, Cdr. John Hart, Capt. Jerry Vernon, Capt. Clark and 

James M, Bakes. [NAVSEA 072 documents conwrning 10 fleet scheduling conferences since 

January 1, 19891 

9. All Documents, not otherwise produced, relating to, referring to, 

evidencing or concerning base closuros or realignments for all Navy facilities that were signed, 

receivd, prepared, reviewed by or otherwise within the posaeasion of the Commission. 

[CommissJo~ 

10. All Documents received by, created by or in the possession of (i) 

w NAVSEA, (ii) OP-43, (iii) OP-07, (iv) Assistant Chief of Naval Operations for Surface Warfare, 



V 
(v) Assistant Chief of Naval Operations for Undersea Warfhre, (vi) Admiral P.B. Kdso, (vii) 

Jw C m ,  (viii) Commaader in Chief of the Atlantic Flatt, and (ix) Cornmandm in Chief of 

the Pacific Heet nlating to, referring to, evidencing or concerning the scheduling of each ship, 

vessel and submarine in the Navy's nuclear and non-nuclear fleet for current or future 

maintenance, werhaul, repair, modernization or decommissioning work, including but not limited 

to all public and pzivatc bids (and internal memoranda on bids), all documents that relate to why 

ships, vessels and submarines are scheduled in certain shipyards, how decisions are made for 

scheduling, dl guidelides, criteria and directives regarding the scheduling of ships, vessel.# and 

submarines, al l  guidelines relating to public vs. private competitionlbids, and all requests for 

proposal regarding bids or scheduling of ships, vessels and submarines, Excluded from this 

Rcquest are dl Documents containing bid information fa short-term ship repairs that m limited 

to the home port area. lFor schedding documents, NAVSEA 072 documents concerning 10 fleet 

scheduling conferences since January 1, 1989; NAVSEA 02 guidelines, criteria and directives 

since January 1, 1989 on shipyard bidding in public/private competitions, including treatment of 

Navy costs; as to the public/private competitions on the USS Peterson and the USE Sprague, 

debdants will produce all relevant documents from NAVSEA headquarters and SUPSHIP 

Bmoklyn, including the Philadelphia Naval Shipyard proposal, but not including the proposals . 
of other losing bidders] 

11. All pocumentr received by, created by or in the poss~sicm of (i) 

NAVSEA, (ii) OP-43, (iii) OP-07, (iv) Assistant Chief of Naval Operations for Surface Warfare, 

(v) A~Siatimt Chief of Naval Operations for Undenea Warfare? (vi) Admiral F.B. Kelso, (vii) 

Jeny Cam, (viii) Commander in Chief of the ~~ank Fleet, and (ix) Commander in Chief of 



the Pacific Fleet relating to, referring to, evidencing or concerning current and future ahipyard 

work on the USS Sprague and USS Pctcrson, including but not limited to (a) Documents relating 

to public and private shipyard bids on such ships and vessels, @) the Navy's award of any 

conhci  f ~ ?  i?;d~k w 8uek #hip1 ad v@sJ~~!, (e) all Documents that a8DbllPh that the portions of 

specification item 857-1 1-104 of the Rquest for Proposal (USS Sprague) that are funded by SEA 

07 are not included in the cost comparability factor, (d) all Documents that authorize including 

in the Philadelphia Naval Shipyard's bid, SEA 07's cost, (e) all Documents that relate to SEA 

07 costs and private shipyard bidding practice, and ( f )  all Documents that support the SEA 07 

estimate of costs for Navy funded items. [For scheduling documents, NAVSEA 072 documents 

concerdng ib  fleet scheduling conferences ihicc Jariutiij 1, 19891 NAVSEA 02 guidelirmes, 

criteria and directives since January 1, 1989 on shipyard bidding in publidprivate competitions, 

including treatment of Navy costs; as to the publicfprivate competitions on the USS Peterson and 

the USS Sprague, defendants will produce all relevant documents from NAVSEA headquarters 

and SUPSHIP Brooklyn, including the Philadelphia Naval Shipyard proposal, but not including 

thc proposelr of othcr losing bidders] 

12. All Documents, not otherwise produced, relating to a reduction in force or 

layoffs at the Philadelphia Naval Shipyard. [NAVSW headquarters and Philadelphia Naval 

Shipyard] 

13. All Documents, not o$crwi~ produced, relating to the cost of closing the 

Phfladelphia Navd Shipyard. [NAVSEA 07P; BSC; Commission] 

V 
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15. AU Documentg, not othuwiaa produced, relam to, nfcrring to, 

evidenhp or concerning e n v h n m d  clean-up cost, at the Philadelphia Naval Shipyard and 

the Navy's phn to clean up such yard afbr c l o m .  [NAVSEA 07I & 

I The information in the brackets indicatss that the production of documents is limited to 

documents from those sources as wall as the individuals identified in paragraph 2 of the annexed 
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r - .. . . -- DISTRICTOF - -as-  p- is t r ic t  of Columb.i.&, 

Sen. Arlen Specter, et a l .  
DEPOSITION SUBPOENA 

v. 
H. Lawrence Garrett, 111, CASE NUMBER: 91 - C V - 4 3 2 2  
Secretory of Navy, e t  al. 

-- 

TO: 

WPE O) C ~ b f  
& CIVIL CRIMINAL 

C h a r l e s  A. Bowsher 
Comptroller General of the United States 

8UBPOCNA FOR 

PERSON W DDCUMENT(S) or OBJECT(S) 

YOU ARE ALSO COMMANDED to bring with you the following document(s) or object(s):' 

YOU ARE HEREBY COMMANDED to appear at the place,date, and time specified below to testify at the taking of 
a deposition In the above case. 

See attached 

rWx 
Dilworth, Paxson, K a l i s t ~  & KauIfman 
Suite 275 North 
1001 Pennsylvania Avenue, N.W. 
Washington, PC 20004 

[7 Plense see addltfonelinlormelionion on r e v m e  

DATE AND TIME 

8/9/91 
10:00 a.m. 

Any subpoeneed organization not a party to this suit is hereby admonished pursuant to Rule 30(b)(6), Federal Rules of Civil 
Procedure, to flle a designation with the coun specifying One or more officers, dlrectors, or managing agents, or other persons who 
consent to testify on its behalf, and setting forth, for each person designated, the maners an which he will testify or produce 
documents or things. The persons so designated shall testify as to matters known or reasonably available to the organization. 
U.8 MAblSTRATE OR CLERK OF COURT DATE 

(BY) DEPLIW ClERK 
, 7/29/91 

I AlTORNEY'S NAME, ADDRESS AND PHONE NUMBER 

1 .  

'I wl rpplkrb!. rQ1.r 'rw ' 

QUG 7  ' 9 1  1 4 : 5 7  

r t u b p o t n a  is issued upon spplication 01 the: 

P~aintift 0 Defendant D U.S. Attorney 

OUESTI~HS MAY BE ADORE6660 TO: 

Camille J. Wolf, Esquire 
Dilworth, Paxson, Kalish & Kauffman 
2600 The Fidelity B u i l d i n g  
Philadelphia, PA 1910901094, (215) 875-7000 



unu U L I Y L I X I  IL ~ v v ~ ~ ~ ~ ~  

1. A l l  Documents relating to, referring to, 
evidencing or concerning communications, meetings, conferences, 
reports or memoranda by or between the Base Closure and 
Realignment Commission and the General Accounting office, its 
agents and/or employees (including but not limited to agents or 
employees who assisted the Base Closure Commission or its s t a f f )  
regarding the 1991 Naval base closure and realignment process or 
the Navy's recommendations for base closure and realignment, 

2, All Documents relating to, referring to, 
evidencing or concerning communications, meetings, conferences, 
reports or memoranda by or between the Navy and/or the Department 
of Defense and the General Accounting Office, its agents and/or 
employees (including but not limited to agents or employees who 
assisted the Base Closure  omm mission or its staff) regarding the 
1991 Naval base closure and realignment process or the Navy's 
recommendations for base closure and realignment. 

3, All Documents acquired from the Navy relating to, 
ref erring to, evidencing or concerning base closures and 
realignments. 

4. All Documents, not otherwise produced, relating 
to, referring to, evidencing or concerning the 1991 Navy's base 
closure or realignment recommendations, including but not limited 
t o  t h e  General Accounting Office's analysis of such 
recommendations and all Documents reviewed by the General 
Accounting Office. 

3 m 3  3 7 K  c7nq h ~ r r  nnn 



w IN 11H.13 UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

Sen. Arlen Specter, et al., 
: 

Plaintiffs, 0 . . 
V. 

4 

H. Lawrence Garrett, 111, . 
Secretary of the Navy, et al.,: . . 

CIVIL ACTION 

No. 91-CV-4322 

Hon. RONALD L. BUCKWALTER 

Defendants. 
- 

NOTICE OF REQUEST FOR DOCUMENTS 

TO: CHARLES A. BOWSHER 
COMPTROLLER GENERAL OF THE UNITED STATES 

Pursuant to the Subpoena Duces Tecum issued out of the 
United States District Court for the District of Columbia, you 

. are commanded to produce for copying the following documents: 

1. All Documents relating to, referring to, 
evidencing or concerning communications, meetings, conferences, 
reports or memoranda by or between the Base Closure and 
~ealignment Commission and the General Accounting Office, its 
agents and/or employees (including but not limited to agents or 
employees who assisted the Base Closure Commission or Its staff) 
regarding the 1991 Naval base closure and realignment process or 
the Navy's recommendations for base closure and realignment. 

2. All Documents relating to, referring to, 
evidencing or concerning communications, meetings, conferences, 
reports or memoranda by or between the Navy and/or the Department 
of Defense and the General Accounting Office, its agents and/or 
employees (including but not limited to agents or employees who 
assisted the Base Closure Commission or its staff) regarding the 
1991 Naval base c ~ O S U ~ ~  and realignment process or the Navy's 
recommendations for base closure and realignment. 

3. All Documents acquired from the Navy re la t ing  to, 
referring t o ,  evidencing or concerning base closures and 
realignments. 

4. All Documents, not otherwise produced, relating 
to, referring to, evidencing or concerning the 1991 Navy's base 
closure or realignment recommendations, including but not limited 
to the General Accounting Office's analysis of such 
recommendations and all Documents reviewed by the General 
Accounting office. 

w Pursuant District Judge Buckwalter of the united States 
District Court for the Eastern District of Pennsylvania's Order 



for Expedited ~ i s c o v e r y ,  these documents are to be produced at 
l0:OO A.M. on August 9, 1991, at the offices of Dilworth, Paxson, 
Kelish h Kauffman, 1001 Pennsylvania Avenue, N.W., suite 275 
North, Washington, DC 20004, or at such other t i m e  and place as 
is mutually agreed upon. 

, A Z 
Dated: 7/3,,/9 1 bwNl,(j 

I 
BY : - LLJ ',p$' p? 3 

Camille 3. WoXf I 

Attorney f o r  plaintiffs 



bHU b t N t K H L  L U U N S t L  I t L  NO. Z U Z - Z  (3-b (U3 
$ 

w CERTIFICATE OF SERVICE 
7 

I, Patrick T. Davish, do hereby c e r t i f y  t h a t  on this day I 

caused a copy of the ~ o t i c e  of Request for Documents to Charles 

Bowsher, Comptroller General of the United States to be served by 

first class mail on t h e  following: 

Mark W. Batten, Esquire 
U.S. Department of Jus t i ce  
Room 3716 
P.0. Box 8 8 3  
Ben Franklin S t a t i o n  
Washington, D.C. 20044 

Attorney for Defendants 

Dated: August I, 1991 

w 



PAGE 2 
905 F.2d 400 printed in FULL format. 

National Federation of Federal Employees, et al., 
appellants, v. United States of America, et al., appellees 

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 

905 F.2d 400; 1990 U.S. App. LEXIS 8799 

May 8, 1990, Argued June 5, 1990, Decided 

PRIOR HISTORY: [**I] 

Appeal from the United States District Court for the District of ~olumbia; Civil 
Action No. 89-01046. 

COUNSEL: Anne L. Morgan, with whom H. Stephan Gordon and Alice L. Bodley, were 
on the brief, for appellants. 

Charles R. Schmadeke, of the Bar of the Supreme Court of Illinois, pro hac 
vice, by special leave of the Court, for amicus curiae, urging that this Court 
declare the Base Closure and Realignment Act unconstitutional. 

Scott R. McIntosh, Attorney, united States Department of Justice, with whom 
St-lart M. Gerson, Assistant Attorney General, United States Department of 

ice, Jay B. Stephens, United States Attorney, United States Department of 
'ice, and Douglas N. Letter, Attorney, United States Department of Justice, 
were on the brief, for appel-lees. 

JUDGES: Wald, Chief Judge, and Mikva and Buckley, Circuit Judges. 

OPINIONBY: WALD I 
OPINION: [*402] 

WALD, Chief Judge. I 
The National Federation of Federal Employees (IINFFE") and Roessler 

Construction Company (tfRoessleru) appeal a final judgment of the district court 
dismissing a suit against the United States and the Secretary of Defense 
(I1Secretaryt1). NFFE and Roessler brought suit to enjoin the Department of 
Defense from closing or realigning [**2] any of 145 domestic military bases 
pursuant to the Base Closure and Realignment Act, Public Law No. 100-526, 102 
Stat. 2623 (1988) ("Base Closure ActN or "Actw). nl plaintiffs challenged the 
constitutionality of the Base Closure Act under the non-delegation doctrine and 
separation of powers doctrines. In the alternative, plaintiffs sought 
Administrative Procedure Act ("APAW) review of the decisions by the Secretary to 
close and realign bases under the Act. 

1 NFFE is an independent labor union which represents the workers who are 
oyed on the military bases that are subject to closure. Roessler is a 

private corporation that has done extensive construction for Chanute Air Force 
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T , one of the bases that is scheduled to be closed. 
w 

The district court held that NFFE had standing to raise the constitutional 
claims but that Roessler did not. The court then granted summary judgment to the 
government on the merits of the constitutional claims. Finally, the court found 
that both plaintiffs lacked standing to pursue the [**3] APA claim. 

We affirm the district courtfs finding that NFFE has standing to pursue its 
constitutional claims and consequently need not reach the question of Roesslerfs 
standing. See, e.g., Bowen v. Kendrick, 108 S.Ct. 2562, 2580 n. 15 (1988); 
Hazardous Waste Treatment Council v. United States Environmental Protection 
Agency, 861 F.2d 270, 273 (D.C.Cir. 1988). n2 Further, we affirm the district 
courtfs decision dismissing NFFErs constitutional claims on the merits.   in ally, 
we dismiss appellantsf APA claims on the ground that the matter is committed to 
agency discretion as a matter of law. Thus, we do not reach the issue of APA 
standing. 

n2 We note in passing that since NFFE meets Article 111's standing 
requirements as traditionally formulated -- allegations of actual or threatened 
harm fairly traceable to the challenged action which is likely to be redressed 
by a favorable decision -- , it need not also meet an alternative formulation of 
t b -  standing test discussed in Committee for Monetary Reform v. Board of 

nors of the Fed. Reserve Sys., 766 F.2d 538, 543 (D.C.cir. 1985), which 
res a plaintiff to show that he is directly subject to the governmental 

authority he seeks to challenge. 

I. BACKGROUND 

In May of 1988, then-Secretary of Defense Frank ~arlucci chartered the 
Commission on Base Realignment and Closure ("Charterw) to Itstudy the issues 
surrounding military base realignment and closure within the united States . . ." and to "[review] the current and planned military base structure in light of 
force structure and assumptions . . . and identify which bases should be closed 
or realigned.l1 Charter @ @  2 (A) & 2(B) (emphasis added). The commission was 
composed of 12 members, each of whom were appointed or designated by the 
Secretary of Defense. Charter @ 1. The Charter expressly directed the Commission 
to consider nine specific criteria in making its recommendations: (1) current 
operational readiness; (2) availability and condition of land and facilities at 
both existing and potential receiving locations; (3) force requirements at 
receiving locations; (4) cost and manpower implications; (5) extent and timing 
of potential cost savings; (6) economic impact on the base area community; (7) 
community support at the receiving locations; (8) environmental impact; and (9) 
the implementation process involved. Charter @ 2. 

The commission eventually recommended that 86 [**5] installations 
ully closed, that five be partially closed and that 54 others be relocated 
an attendant increase or decrease of activity. 
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n October of 1988, Congress passed the Base Closure Act. Sections 201(1) and 
) of the Act required the Secretary of Defense to close and realign all 

military installations recommended for closure by the Commission Ifin the report 
transmitted to the Secretary pursuant to the Charter establishing such 
Commi~sion.~~ The Act required that these closures be made between January of 
1990 and October of 1991. See @ 201(3). 

Before any closures could be made, however, certain conditions set out in the 
statute had to be met: (1) no later than January 16, 1989, the Secretary must 
transmit to the House and Senate Armed Services Committees a report containing a 
statement that he had approved and the Department of State would implement all 
the closures recommended by the Commission, @ 202(a)(l); (2) the Commission had 
to transmit a copy of its report to the House and Senate Armed Services 
Committees with a statement that identified the installations to be closed or 
realigned pursuant to @ 203Cb) (2), @ 202(a) (2); (3) the Secretary would carry 
out [ * * 6 ]  the closings and realignments only if Congress did not enact a 
joint resolution of disapproval within 45 days of March 1, 1989, @ 202(b) 
("report and waitw provision). Each of these conditions has been satisfied. 

11. DISCUSSION 

A. Standing to Raise the Constitutional Claims 

"In essence the question of standing is whether the litigant is entitled to 
have the court decide the merits of the dispute or of particular issues." Warth 
v Seldin, 422 U.S. 490, 498 (1975). In order to establish standing, a litigant 

satisfy three constitutional requirements: 

Art. I11 requires the party who invokes the court's authority to show [I] that 
he personally has suffered some actual or threatened injury as a result of the 
putatively illegal conduct of the defendant, and that the injury [2] fairly can 
be traced to the challenged action and [3] is likely to be redressed by a 
favorable decision. 

Valley Forge Christian College v. Americans United for Separation of Church & 
State, 454 U.S. 464, 472 (1982). n3 We agree with the district court, as does 
the government, Appellee's Brief at 15, that NFFE has satisfied these three 
Article I11 standing requirements. n4 

n3 In addition to these constitutional requirements, the Supreme Court has 
articulated prudential considerations that a federal court may invoke when 
making standing determinations. But as the Court said in Duke Power Co. v. 
Carolina Environmental Study Group, Inc., 438 U.S. 59, 80-81 (1977), n[where] a 
party champions his own rights, and where the injury alleged is a concrete and 
particularized one which will. be prevented by the relief requested, the basic 
practical and prudential concerns underlying the standing doctrine are generally 
satisfied when the constitutional requisites are met." Since we find that here 
NFFE meets the criteria described in Duke Power, we do not find it necessary to 
address any of the prudential concerns regarding standing. [ * * 7 ]  

4 As noted above, we therefore need not reach the question of Roesslerts 
=ding. 
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First, there can be no doubt that NFFErs members satisfy the tlactual injuryt1 
requirement; many of them will lose their jobs if the base closings are carried 
out. It is also indisputable that the injury NFFErs members will suffer is 
exclusively traceable to the potential base closings. If the base closures do 
not take place, NFFErs members will suffer no harm. Finally, it is clear that 
the harm NFFEfs members will suffer as a result of the base closings will be 
redressed by a decision in favor of NFFE. A finding that the Base Closure Act is 
unconstitutional would eviscerate the threat that NFFErs members now face; the 
bases would remain open, at least for a while longer, and as a consequence their 
jobs would be spared. 

[*404] B. The Excessive Delegation Claim 

Appellants claim that the Base Closure Act's grant of authority to the 
Secretary of Defense and the commission amounts to an excessive delegation of 
legislative discretion in violation of the constitutionally based non-delegation 
doctrine. We disagree. 

The non-delegation [**8] doctrine has its roots in the separation of 
powers principle underlying our tripartite system of government. Thus the 
Sl7-reme Court has explained that "the integrity and maintenance of the system of 

nment ordained by the constitutiontt preclude Congress from delegating its 
slative power to either the Executive or Judicial Branches. Field v. Clark, 

143 U.S. 649, 692 (1892). The Court has also recognized, however, that the 
"separation of powers principle and the non-delegation doctrine in particular, 
do not prevent Congress from obtaining the assistance of the coordinate 
branches." Mistretta v. united States, 109 S.Ct. 647, 654 (1989). The test the 
Court has employed to determine whether Congress has obtained too much 
assistance, i.e., whether it has transgressed the non-delegation doctrine, is a 
well-settled one. As Chief Justice Taft explained: 

"In determining what [Congress] may do in seeking assistance from another 
branch, the extent and character of that assistance must be fixed according to 
common sense and the inherent necessities of the government coordinati~n.~~ So 
long as Congress tlshall lay down an intelligible principle to which the person 
or body [**9] authorized to [exercise the delegated authority] is directed to 
conform, such legislative action is not a forbidden delegation of legislative 
power. It 

Id. at 654 (quoting J.W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 406, 
409 (1928) ) (emphasis added) . 

The Nintelligible principlett test has not been a tough one. Indeed, as noted 
in Mistretta, 109 S.Ct. at 655, the Supreme Court has not invalidated 
legislation on non-delegation grounds in over fifty years. See also Humphrey v. 
Baker, 848 F.2d 211, 217 (D.C.cir.), cert. denied, 109 S.Ct. 491 (1988) ("Only 
+ most extravagant delegations of authority, those providing no standards to 

train administrative discretion, have been condemned by the Supreme Court as 
onstitutional. It) (emphasis added) . w 
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?e Base Closure Act easily clears the "intelligible principlen hurdle; it 
w i n s  a terse but understandable standard to constrain administrative 
discretion. As the district court found, @ 201(1) of the Act expressly requires 
the Secretary to close those military bases recommended for closure by the 
Commission "in the report transmitted to the Secretary pursuant to the Charter 
establishing such Commission [**lo] (emphasis added). Congress therefore 
explicitly adopted as guide]-ines for the Secretary the same standards that 
govern the Commission in its Charter. 

The Charter contains nine quite specific criteria, listed at pp. 3-4 supra, 
which informed the Commission's base closure decisions. These nine criteria 
provide more than adequate standards for making base closing and realignment 
decisions and keep the Base Closure Act well within the bounds of lawful 
delegation. 

C. The Separation of Powers Claim 

Appellants argue that the Act violates the separation of powers principle in 
that it allows Congress to interfere impermissibly with both the Judiciary and 
the Secretary of Defense (the Executive Branch). This claim is worth little. 

As to the Executive Branch, appellants contend that by maintaining a role in 
the Secretary's decisionmaking process after delegation through the Act's joint 
resolution mechanism, Congress is interfering excessively with his performance 
of the delegated duties. We disagree. The joint resolution mechanism does not 
erL3nce congressional power vis-a-vis the Executive Branch because like all 

statutes, it is subject to the President's veto. 

Appellants also [**I11 argue that retaining the authority to veto the 
Commissionls recommendations [*405] again through the joint resolution 
vehicle, Congress has interfered with the power of the Judiciary, l1for it is the 
exclusive role of the courts to assess the Executivers fidelity to congressional 
mandates." Appellants' Brief at 33. Thus appellants assert that if llCongress 
itself disapproves the [Secretaryrs decisions], Congress has usurped the role of 
the judiciary.I1 Reply brief at 23. This argument kindles no spark because if 
appellantst APA claim were justiciable, we would review the Secretary's 
decisions notwithstanding Congress1 prior llreview.N The bar to federal review of 
the Secretary's decisions does not lie in Congress1 opportunity to review them 
before we do; it is the subject matter of the decisions the Secretary made that 
makes appellants1 claim nonjusticiable. 

Of course, if Congress passed and the President assented to the joint 
resolution rejecting the Secretary's decisions, judicial review would be 
foreclosed. But even absent the joint resolution mechanism, Congress could still 
achieve the same result by passing a law vetoing the Secretary's decisions. 
Surely passage of a law does not violate [**I21 the separation of powers 
principle even though judicial review of the Secretary's decisions would thereby 
be foreclosed. For this reason, we have explained before that 

[A] legislative review mechanism permitting a rule to be repealed by a joint 
resolution presented to the President would present no constitutional problems. 
r - though such a device would still differ from enactment of a statute -- 
w e the statutory language would remain the same although the specific action forbidden, and since a veto resolution is easier to adopt than an 
affirmative bill -- the essential elements of the constitutional lawmaking 
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I ess would participate. There would be neither an increase in total federal 
nor a violation of separation of powers. Congress would be exercising 

power in a manner consistent with Article I. 

Consumer Energy Council of ~merica v. FERC, 673 F.2d 425, 470 (D.C.cir. 1982). 

D. The APA Claim 

NFFE claims that the Secretary's base closing and realignment decisions were 
arbitrary and capricious and thus violative of the APA. We agree with the 
government that even if appellants had standing to challenge the Secretary's 
decisions, their claim is nonjusticiable [**I31 because the Secretary's 
decisions were I1committed to agency discretion by law. 5 U. S. C. @ 701 (a) (2) . n5 

n5 The district court found that neither NFFE nor Roessler had APA standing 
because their claim did not fall within the "zone of interestsm of the Base 
Closure Act. Because we find appellants1 APA claim to be nonjusticiable, we do 
not address the question of APA standing. 

In determining whether agency action has been committed to agency discretion 
by law, "we ask whether the applicable statutes and regulations are 'drawn so 
tb-t a court would have [a] meaningful standard against which to judge the 

yls exercise of discretion.'I1 CC ~istributors, Inc. v. United States, 883 
0 1 4 6  , 153 (D.c.c~~. 1989) (emphasis added) (quoting Heckler v. Cheney, 470 
U.S. 821, 830 (1985)). As the Supreme Court has explained, l1if no judicially 
manageable standards are available for judging how and when an agency should 
exercise its discretion, then it is impossible to evaluate agency action for 
'abuse of discretion.'" [**I41 Heckler, 470 U.S. at 830 (emphasis added). 
Here the problem is not that the Act is devoid of criteria; as noted above, the 
Act (through the Charter) sets forth nine specific criteria to be considered in 
making base closing decisions. Rather the rub is that the subject matter of 
those criteria is not lvjudici.ally manageable." 

The  omm mission concluded that "the military value of a base should be the 
preeminent factor in making [the Commissionfs]  decision^.^^ Commission Report 
("Reportw) at 6, Joint Appendix (I1J.A. n, at 36. See also id. at 11, J.A. at 41 
(llmilitary valueN was wcornerstonew of  omm mission's analysis). Thus, the number 
of bases closed "[depended] largely upon the amount of excess capacity found in 
the systemtgl [*406] which in turn [depended] on a "judgment about the fit 
between the requirements of the military forces that use the base structure and 
its capacity." Id. at 15, J.A. at 45. The military value of each individual 
installation was assessed by considering "how well it met the mission-related 
needs of the units or activities located there." Id. at 12, J.A. at 42. The 
Commission was assisted in this assessment by a professional staff, half of 
whose members [**I51 were drawn from the Department of Defense. Id. at 10, 
J.A. at 40, 78; see @ 203(c). 

2 is clear, then, that judicial review of the decisions of the Secretary and 
ommission would necessarily involve second-guessing the Secretaryfs 
ssment of the nation's military force structure and the military value of 

the bases within that structure. We think the federal judiciary is 
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?quipped to conduct reviews of the nation's military policy. Such decisions 
m e t t e r  left to those more expert in issues of defense. Thus we find NFFErs 
APA claim nonjusticiable. See Curran v. Laird, 420 F.2d 122 (D.C.Cir. 1969) (en 
banc) . 

111. CONCLUSION 

While appellants have standing to raise their excessive delegation and 
separation of powers claims, we agree with the district court that appellants 
lose on the merits of those claims: the Base Closure Act neither violates the 
non-delegation doctrine nor transgresses the separation of powers principle. 
Furthermore, appellants' claim that the Secretary's base closing decisions were 
violative of the APA is nonjusticiable because those decisions were vtcommitted 
to agency discretion by law.vv 5 U.S.C. @ 701(a)(2). Accordingly, appellants' 
request [**I61 for review of the district court's decision is denied. 

So ordered. 
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JUDGES: Richard Mills, United States District Judge. 

OPINIONBY: MILLS 

OPINION: RICHARD MILLS, UNITED STATES DISTRICT JUDGE 

Before the Court is an issue of dire import to a great many 
people on the Prairie of Illinois -- the impending closure of 
Chanute ~ i r  Force Base and the Army's Fort Sheridan. The 
State of Illinois, by its Attorney General, seeks a declaratory 
judgment that the Defense ~uthorization Amendments and Base 
Closure and Realignment Act violates various provisions of the 
united States Constitution as well as the Administrative 
Procedure Act. 

Illinois brought this action, in part, due to the certain 
emotional trauma that will be suffered, and the fear that 
economic hardship will be suffered, by the citizens living near 
these military installations, especially the people in and 
around Rantoul, Champaign County, Illinois. The Court explicitly 



recognizes their plight and implicitly sympathizes with their 
resulting loss. Since Chanute AFB is located in this district, 
it 

[*2] is doubtful that the State of Illinois could find a 
more favorable forum than this Court. But receptive as the forum 
may be, the Court is yet bound by the provisions of the 
Constitution. Federal courts are courts of limited jurisdiction. 
This Court is limited to deciding actual cases or controversies. 
We must find that the complaint filed in this cause does not 
satisfy that requirement. 

Count I of the complaint alleges that the Act violates Article 
11, section 11, cl. 1, of the Constitution stating that "the 
president shall be commander in chief of the army and navy of 
the United States. . . .I1 Plaintiff asserts that 
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the Act requires the Secretary of Defense (Secretary) to accept 
or reject in toto the findings of the Defense Secretary's 
Commission on Base Realignment and Closure (Commission). This, 
Plaintiff asserts, undermines the independent exercise by the 
executive branch of its constitutional power to command the 
armed forces. 

In Count 11, Plaintiff again asserts that the Act violates 
Article 11, section 11, cl. 1. Plaintiff asserts that the Act 
usurps the power of the executive branch to control and deploy 
the armed forces by delegating that power to a non-government 
body [*3] with total discretion to re-deploy the armed 
forces . 

Plaintiff asserts in Count I11 that the Act violates Article 
I, section VIII, cl. 1, which grants Congress the power to 
provide for the common defense. The Act violates this provision 
of the Constitution, Plaintiff asserts, by delegating to a 
non-governmental body the responsibility for ascertaining the 
requisites for the common defense without providing sufficient 
delimiting criteria. 

Plaintiff alleges in Count IV that the Act violates Article 
I, section VII, cls. 2 and 3, the so-called presentment clauses. 
The Act provides that the directives of the Commission become 
law and the Secretary becomes obligated to implement them unless 
Congress enacts a joint resolution of disapproval within 45 
legislative days. This violates Article I, section VII, cls. 2 
and 3, Plaintiff asserts, because the directives of the 
Commission are given the force to effect of law without having 
been presented to the president. 

For the final salvo, Plaintiff alleges that the Secretary's 
approval of the Commission's recommendations violated the 
provision of the Administrative Procedure Act, 5 U.S.C. @ 551 et 
seq. Plaintiff asserts that the Secretary acted [*4] in an 
arbitrary and capricious manner constituting an abuse of 
discretion in approving the Commissionts report because the 



Commission relied on inaccurate and inadequate information in 
formulating the report. 

We find it unnecessary to reach the merits of any of 
Plaintifffs contentions. The Court must conclude that Plaintiff 
does not have standing to proceed with this suit. Thus, 
Defendant's motion to dismiss will be allowed. 

I -- FACTS 
On May 3, 1988, then Secretary of Defense Frank Carlucci 

(the Secretary) chartered the Defense Secretary's Commission on 
Base Realignment and Closure (the Commission), an advisory 
commission established pursuant to the Federal Advisory 
Committee Act, as amended, 5 U.S.C. App. I. Some of the functions 
of the Commission were to study the issues surrounding military 
base realignment and closure within the United States, determine 
the best process for identifying bases to be closed or 
realigned, determine the criteria for realigning and closing 
bases, and determine how to improve and best use federal 
government incentive programs to overcome the negative impact of 
base closure or realignment. Charter of Defense Secretary's 
Commission on Base Realignment [*5] and Closure @ 2. 
Effective October 24, 1988, Congress enacted the Defense 
~uthorization Amendments and Base Closure and Realignment Act, 
Pub. L. No. 100-526, 102 Stat. 2623 (1988) (the Act). Section 
201 of the Act requires the Secretary to close 
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all military installations recommended for 
foreclosure by the Commission in the report transmitted to the 
Secretary pursuant to the charter establishing the Commission. 
Id. That section also requires the Secretary to realign all 
military installations recommended for realignment by the 
Commission in its report. Id. 

On December 29, 1988, the commission presented its report to 
the Secretary of Defense. The report detailed 86 military 
installations that the Commission recommended be closed fully, 5 
installations the Commission recommended be closed in part, and 
54 installations the Commission recommended be realigned. Two of 
the installations to be completely closed are located in Illinois 
and are the subject of this lawsuit. Those installations are 
Fort Sheridan, located in Lake County, and Chanute Air Force 
Base, located in Champaign County. 

Pursuant to section 202(a)(1) of the Act, the Secretary could 
not carry out any closure or realignment [*6] of an 
installation unless he transmitted to the committees on armed 
services of the Senate and the House of Representatives a report 
containing a statement that the Secretary approved all the 
recommended closures and realignments. The Secretary reported 
his approval of all the closure and realignment recommendations 

w on January 8, 1989. 



Section 202(b) of the Act further provides that the 
Secretary may not carry out any closure or realignment if, 
within 45 legislative days after March 1, 1989, Congress enacted 
a joint resolution disapproving the recommendation of the 
Commission. Congress did not enact such a resolution. 

This lawsuit was filed on May 11, 1989. The Plaintiff is 
the State of Illinois by its Attorney General. The complaint 
seeks a declaratory judgment that the Act violates several 
provisions of the Constitution, a declaratory judgment that the 
Secretary's approval of the Commissionfs recommendation was an 
abuse of discretion, and an injunction to prevent the Secretary 
from implementing any closures or realignments of military 
installations pursuant to the Act. 

Defendant moved to dismiss on July 10, 1989. That motion is 
now before the Court. 

I1 -- ANALYSIS 
Defendant has moved [*7] to dismiss asserting five 

grounds. Because the Court agrees with Defendant's position that 
Plaintiff does not possess standing, the Court will not address 
Defendant's other arguments. 

A. standing to Sue Parens Patriae on Behalf of the Citizens 
of Illinois 

Defendants first asserts that Plaintiff cannot bring this 
action as parens patriae on behalf of the people of Illinois. 
This assertion is correct. 

Parens patriae literally means Itparent of the countrytt and 
traditionally refers to the role of the state as sovereign and 
guardian of persons under legal disability. Black's Law 
Dictionary 1003 (5th ed. 1979). As the concept has developed in 
American law, however, a parens patriae action no longer deals 
with the state stepping in to represent the interests of 
citizens who cannot represent themselves because they are under 
a disability. Rather, a parens patriae action will lie when the 
state seeks to protect a set of interests that it has in the 
well-being of its populace. Alfred L. Snapp & Son, Inc. v. 
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Puerto Rico, 458 U.S. 592, 603, 73 L. Ed. 2d 995, 102 

S. Ct. 3260 (1981). These interests have been denominated as 
quasi-sovereign. 

There is no concrete definition of those quasi-sovereign 
interests [*8] that will give rise to a parens patriae action 
on the part of the state. Neither must this Court attempt such a 
definition for we find that whatever interest Illinois could 
articulate, its parens patriae action against the federal 
government is barred by Massachusetts v. Mellon, 262 U.S. 447, 67 
L. Ed. 1078, 43 S. Ct. 597 (1923), and its progeny. 

Mellon involved a suit by the Commonwealth of Massachusetts 
for itself and as parens patriae on behalf of its citizens 
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against the Secretary of the Treasury to enjoin the operation of 
a federal statute on grounds that it was unconstitutional. In 
holding that Massachusetts did not have standing as parens 
patriae, the Court stated: 

~t cannot be conceded that a state, as parens patriae, may 
institute judicial proceedings to protect citizens of the United 
States from the operation of the statutes thereof. While the 
state, under some circumstances, may sue in that capacity for 
the protection of its citizens (citation omitted), it is no part 
of its duty or power to enforce their rights in respect of their 
relations with the federal government. In that field it is the 
United States, and not the state, which represents them as 
parens patriae . [*9] . . and to the former, and not the 
latter, they must look for such protective measures as flow from 
that status. 

Id. at 485-86. In this case, as in Mellon, it would appear 
that the state does not have standing as parens patriae to sue 
to protect its citizens from an allegedly unconstitutional 
federal statute. 

plaintiff asserts that Mellon did not establish a per se rule 
barring all suits by a state, as parens patriae, against the 
federal government to protect its citizens against any form of 
enforcement of allegedly unconstitutional acts of Congress. It 
is true that Mellon contains language that is susceptible of 
such a reading. For example, the Court stated, "We need not go so 
far as to say that a state may never intervene by suit to 
protect its citizens against any form of enforcement of 
unconstitutional acts of Congress. . . .I1 Massachusetts v. 
Mellon, 262 U.S. at 485. Plaintiff also relies on Massachusetts 
v. Laird, 400 U.S. 886 (1970) (Douglas, J., dissenting from 
denial of leave to file bill of complaint). In his dissent, 
Justice Douglas, relying on the language just quoted, stated 
that Mellon did not announce a per se rule barring [*lo] all 
suits by a state, as parens patriae, against the federal 
government. 

Any confusion as to whether a state has standing, as parens 
patriae, to sue the federal government was cleared up by the 
Court in Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 
592, 610 n. 16, 73 L. Ed. 2d 995, 102 S. Ct. 3260 (1981). In 
that case, the Supreme Court stated unequivocally that a state 
does not have standing as parens patriae to bring an action 
against the federal government. In Alfred L. Snapp & Son, Inc., 
the Court found that the Commonwealth of Puerto Rico had 
standing as parens patriae to sue for violations of the 
Wagner-Peyser Act and the Immigration and Nationality Act of 
1952. The Court noted, however, that Puerto Rico sought to 
secure the federally created rights of its residents against 
private defendants. 
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As to Plaintiff's reliance on Massachusetts v. 
Laird, suffice it to say that Justice Douglas1 view was 



expressed in a dissent from a denial of leave to file a bill of 
complaint. That is not sufficient authority to support 
Plaintiff's position. 

The view of parens patriae actions that the Court adopts today 
was also adopted by another district court in this circuit. 
Illinois ex rel. Scott [*I11 v. Landrieu, 500 F. Supp. 826 
(N.D. Ill. 1980), involved a suit by the Attorney General of 
Illinois, on behalf of the people of Illinois, to require the 
Secretary of the United States Department of Housing and Urban 
Development to promulgate certain solar heating and cooling 
technology regulations under 42 U.S.C. @ 5506. The court relied 
on Mellon in finding that Illinois did not have standing to sue 
as parens patriae. 

In the alternative, Plaintiff requests that this Court 
reverse the rule disallowing states to bring an action, as 
parens patriae, against the federal government and allow 
Plaintiff to continue this action as parens patriae.  his is an 
untenable request. Would Plaintiff have this federal trial court 
reverse a rule established by the Supreme Court of the United 
States over 65 years ago? As Plaintiff must be well aware, this 
Court does not have that power. Only the Court of last resort 
may overrule one of its own precedents. Thurston Motor Lines v. 
Jordan K. Rand, Ltd., 460 U.S. 533, 535, 75 L. Ed. 2d 260, 103 S. 
Ct. 1343 (1982) (per curiam) . B. The Staters Standing to 
Sue On Its Own Behalf 

Illinois also attempts to sue on its own behalf. Illinois 
alleges that the closure of Chanute [*I21 Air Force Base and 
Fort Sheridan will cause massive economic injury to the State of 
Illinois. These injuries include the loss of state revenue due 
to unemployment and population loss, increased spending by the 
state on such programs as unemployment compensation benefits and 
public assistance, and a loss of federal revenue attributable to 
the closure of the bases. 

Plaintiff has submitted two reports addressing the effect 
the closing of Chanute Air Force Base will have on the village 
of Rantoul, Illinois. These reports detail several ways 
Rantoul's economy will allegedly be affected including loss of 
employment, loss of population, loss of business volume, and 
loss of tax revenue. Plaintiff has also submitted the affidavit 
of Walter W. McMahon, a Professor of Economics at the University 
of Illinois. Professor McMahon states that he has completed an 
economic study which involves estimating the present cash value 
of the costs to the State of Illinois which will result from the 
closure of Chanute Air Force Base and Fort Sheridan. Professor 
McMahon states that he estimates that the State of Illinois will 
suffer a loss of revenue amounting to $ 136,428,705.00 as a 
result of the closure of [*I31 Chanute Air Force Base and Ft. 
Sheridan. Professor McMahon further states that he estimates 
that the State of Illinois will have to spend an additional $ 
103,045,757.00 for retraining programs and business incentives 
that the State would not be required to spend if Chanute Air 
Force Base and Ft. Sheridan were not closed. 

A plaintiff in a federal court must satisfy constitutional 
requirements and prudential considerations in order to show 



standing to proceed with a suit. Valley Forge Christian College 
v. Americans United for Separation of Church & State, Inc., 454 1(1 U.S. 464, 471, 70 L. Ed. 2d 700, 102 S. Ct. 752 (1982). As 
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relates to the constitutional requirements, 
Article I11 of the constitution limits federal courts 
jurisdiction to actual cases or controversies. ~imon v. Eastern 
Kentucky Welfare Rights organization, 426 U.S. 26, 37, 48 L. Ed. 
2d 450, 96 S. Ct. 1917 (1976). A plaintiff must allege such a 
"personal stake in the outcome of the controversy as to assure 
that concrete adverseness which sharpens the presentation of the 
issues.11 Baker v. Carr, 369 U.S. 186, 204, 7 L. Ed. 2d 663, 82 
S. Ct. 691 (1962). In order to demonstrate a personal stake in 
the outcome, the plaintiff must satisfy three requirements. 
First, the plaintiff must show that he has suffered some [*I41 
threatened or actual injury in fact. Phillips Petroleum Co. v. 
Shutts, 472 U.S. 797, 804, 86 L. Ed. 2d 628, 105 S. Ct. 2965 
(1985); Warth v. Seldin, 422 U.S. 490, 499, 45 L. Ed. 2d 343, 95 
S. Ct. 2197 (1975). Second, the plaintiff must show that there 
is a fairly traceable causal connection between the injury and 
the conduct of the defendant. Valley Forge Christian College v. 
Americans United for Separation of Church 61 State, Inc., 454 
U.S. at 472; Duke Power Co. v. Carolina Environmental Study 
Group, Inc., 438 U.S. 59, 72, 57 L. Ed. 2d 595, 98 S. Ct. 2620 
(1978). Third, the plaintiff must demonstrate that the injury is 
likely to be redressed by the requested judicial relief. Allen 
v.  right, 468 U.S. 737, 751, 82 L. Ed. 2d 556, 104 S. Ct. 3315 
(1984); Simon v. Eastern Kentucky Welfare Rights Organization, 
426 U.S. at 38. 

In addition to satisfying the constitutional requirements 
of injury in fact, fairly traceable causal connection, and 
redressability, a plaintiff must also satisfy several prudential 
considerations. These prudential considerations have been 
developed because Itthe judiciary seeks to avoid deciding 
questions of broad social import where no individual rights 
would be vindicated and to limit access to the federal courts to 
those litigants best suited to assert a particular claim." 
[*I51 Gladstone Realtors v. Village of Bellwood, 441 U.S. 91, 
99-100, 60 L. Ed. 2d 66, 99 S. Ct. 1601 (1979). To effectuate 
these ends, courts have developed the limitation that a litigant 
must normally assert his own legal interests rather than those 
of third parties. Singleton v. Wulff, 428 U.S. 106, 114, 49 L. 
Ed. 2d 826, 96 S. Ct. 2868 (1976); Craig v. Boren, 429 U.S. 190, 
193-195, 50 L. Ed. 2d 397, 97 S. Ct. 451 (1976). Second, where 
the asserted harm is a generalized grievance shared in 
substantially equal measure by all or a large class of citizens, 
that harm alone normally does not warrant exercise of 
jurisdiction. Schlesinger v. Reservists Committee to Stop the 
War, 418 U.S. 208, 41 L. Ed. 2d 706 , 94 S. Ct. 2925 (1974); 
United States v. Richardson, 418 U.S. 166, 41 L. Ed. 2d 678, 94 w S. Ct. 2940 (1974) Warth v. Seldin, 422 U.S. 490, 45 L. Ed. 2d 



343, 95 S. Ct. 2197 (1975). Finally, courts require that the 
plaintiff's complaint fall within "the zone of interests to be 
protected or regulated by the statute or constitutional 
guarantee in question." ~ssociation of Data Processing Service 
Organizations v. Camp, 397 U.S. 150, 153, 25 L. Ed. 2d 184, 90 
S. Ct. 827 (1970). 

The Court finds that Illinois cannot demonstrate injury or 
the threat of injury in fact and that even if Plaintiff could 
meet that requirement such injuries would be [*I61 
generalized grievances, shared in substantially equal amount by 
each citizen of Illinois. Furthermore, the complaint does not 
fall within the zone of interests to be protected by the statute. 
Thus, the Plaintiff state does not possess standing and 
Defendant's motion to dismiss must be allowed. 

1. Injury in Fact 
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a. Injury to State qua State 
lBAt an irreducible minimumtM one seeking protection in 

federal court must Itshow that he personally has suffered some 
actual or threatened injury as a result of the putatively 
illegal conduct of the defendant. . . .I1 Valley Forge, 454 U.S. 
at 472. The injury need not be large, an "identifiable trifletg 
will do. U.S. v. Students Challenging Regulatory Agency 
Procedures (SCRAP), 412 U.S. 669, 689 n. 14, 37 L. Ed. 2d 254, 
93 S. Ct. 2405 (1973). Thus, it is clear that it is not the 
quantity of injury that will confer standing on a plaintiff but 
the quality of the injury. A minor injury will give rise to 
standing if it affects the plaintiff personally. Conversely, 
even a very large injury will not give the plaintiff standing if 
it does not personally affect the plaintiff. "To attain standing 
in federal district court, the plaintiff need not only have 
sustained an injury, [*I71 but an injury personal to it." 
Frank Rosenberg, Inc. v. Tazewell County, 882 F.2d 1165, 1168 
(7th Cir. 1989) (emphasis original). 

Plaintiff asserts that, if the two military installations 
at issue are closed, Plaintiff will be injured through the loss 
of state tax revenue, loss of federal funds, and increased 
spending on social programs such as unemployment compensation 
and public assistance. Assuming arguendo, that these injuries 
will occur, the harm will fall on the taxpayers and citizens of 
Illinois and not on the state qua state. Decreased state revenue 
and increased social service obligations will result in either 
increased taxes or cuts in social welfare programs, or both. It 
is the citizens and taxpayers of Illinois that will suffer if 
this comes about, not the state as a state. 

Allegations similar to those made by Plaintiff were made by 
the plaintiff in Iowa ex rel. ~iller v. Block, 771 F.2d 347 (8th 
~ir. 1985), cert. denied, 478 U.S. 1012 (1986). Iowa alleged 
that the Department of Agriculture's failure to provide disaster 
relief funds would result in decreased agricultural production w and decreased state tax revenues. The Eighth Circuit held that 



the [*I83 injuries alleged were so far removed from the alleged 
wrongful conduct as to not constitute injury to the state. Id. 
at 353. 

plaintiff cites Chiles v. Thornburgh, 865 F.2d 1197 (11th 
Cir. 1989), to support its assertion of standing. In Chiles, a 
U.S. Senator brought an action against the U.S. Attorney General 
alleging that the federal government was operating an illegal 
detention center in Dade County, Florida. Dade County and the 
governor of Florida were allowed to intervene and file 
complaints. The Eleventh Circuit held that Dade County had 
standing to sue because the county had been forced to supply 
additional police and emergency personnel due to riots and 
escapes at the detention center. The Court also stated that a 
state has standing to sue in its sovereign capacity when it has 
suffered an economic injury but that Florida had not shown any 
economic injury. 

We find Chiles to be distinguishable from the case at bar. 
The injury alleged by Dade County had a more direct causal 
connection than that alleged by the Plaintiff in this case. 
Furthermore, Plaintiff's citation of the Courtls statement that 
a state has standing to sue when it has suffered economic injury 
merely [*19] begs the question. The issue is whether Illinois 
has shown that it will suffer economic injury as a state. We 
find that it has not made that requisite showing. 

b. Speculative Nature 
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Plaintiff has alleged various economic 
injuries that will occur if Chanute Air Force Base and Fort 
Sheridan are closed. These include loss of state revenue due to 
increased unemployment and population loss, increased state 
spending on programs such as unemployment compensation and 
public assistance, and loss of federal revenue. These are not 
the types of real and immediate injuries or threats of injuries 
that will confer standing on a plaintiff. The injuries alleged 
by Plaintiff are merely conjectural and speculative. Furthermore, 
section 204(a)(2) of the Act that Plaintiff would have this Court 
hold unconstitutional provides that, subject to the availability 
of funds, the Department of Defense shall provide economic 
adjustment assistance to any community located near an 
installation if the Secretary determines that the funds 
available to the community are inadequate. Pub. L. No. 100-526, 
102 Stat. 2623 (1988). This will work to alleviate those 
economic injuries that Plaintiff asserts will occur. 
plaintiff [*20] asserts that one can reverse Defendant's 
argument that the harms of which Plaintiff complains are 
speculative and claims that it is entirely speculative and 
conjectural to assert that the federal economic adjustment 
program will relieve the economic displacement Illinois will 
experience. This argument is unavailing. Plaintiff has the burden 
of showing standing, and Defendant is not required to show that 
Plaintiff does not have standing. 



2. ~eneralized Grievances 
Even were this Court to find that plaintiff could 

demonstrate injury in fact, the Court would still allow 
Defendant's motion to dismiss. plaintiff asserts the type of 
generalized grievance, shared in substantially equal measure by a 
large class of citizens, that does not warrant exercise of 
jurisdiction. In this respect, the case before us is similar to 
Iowa ex rel. Miller v. Block, 771 F.2d 347 (8th Cir. 1985), and 
Pennsylvania v. Kleppe, 174 App. D.C. 441, 533 F.2d 668 (D.C. 
Cir.), cert. denied, 429 U.S. 977 (1976). 

Block involved a suit by the State of Iowa to force the 
Secretary of ~griculture to implement certain federal relief 
programs. A drought had decreased farm output in Iowa and many 
farmers were experiencing financial [*21] difficulty. The 
governor of Iowa requested that the Secretary of Agriculture 
implement the Special Disaster Payment Program, the Livestock 
Feed Program, and the Emergency Feed Program to mitigate the 
problem. The Secretary of Agriculture refused assistance under 
the programs and the State of Iowa filed an action in the United 
States District Court for the District of Iowa seeking an 
injunction to compel the Secretary to implement the programs. 
Iowa alleged that, but for the Secretaryfs implementation of the 
disaster relief programs, agricultural production would suffer, 
agriculturally based industries would be dislocated, 
unemployment would increase, and state tax revenues would 
decrease. The state alleged that, as a result, it would face 
increased responsibility for the welfare and support of its 
citizens. 

The United States Court of Appeals for the Eighth Circuit 
agreed with the district courtts finding that the injuries 
alleged were "generalized grievances, shared by each citizen of 
Iowavv and that the injuries failed to constitute distinct, 
palpable injuries to the state as a state. Block, 771 F.2d at 
353. The Eighth Circuit further stated that "the unavoidable 
economic repercussions [*22] of virtually all federal 
policies, and the nature of the federal union 
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as embodying a division of natural and state powers, 
suggest to us that impairment of state tax revenues should not, 
in general, be recognized as sufficient injury in fact to 
support state standing." Block, 771 F.2d at 354 (quoting 
~ennsylvania v. Kleppe, 174 App. D.C. 441, 533 F.2d 668, 672 
(D.C. Cir.), cert. denied, 429 U.S. 977 (1976)). 

Kleppe involved a suit by Pennsylvania challenging the 
Small Business Administrationfs failure allegedly to provide 
sufficient disaster relief following a hurricane. The state 
alleged that it suffered harm by injury to the economy, health, 
safety, and welfare of its people, by impairment of its ability 
to look after the well being of its citizens, and by reduction of 

w state tax revenues. 



The D.C. Circuit affirmed the district court's dismissal of 
the action on the ground that the plaintiff lacked standing to 
sue. The Court concluded that the alleged injuries did not 
satisfy the requirement of being arguably within the zone of 
interests protected by the Small Business Act and that the 
plaintiff had not made sufficient allegations of injury in fact. 
Kleppe, 533 F.2d at 672. The [*23] Court further stated that 
an allegation of diminution of state tax revenue does not 
constitute sufficient injury to state proprietary interests to 
confer standing. Id. at 672-73. 

In this cause, as in Block and Kleppe, a state brings suit 
alleging injury by way of decreased state tax revenues and 
increased spending on social welfare programs. unlike this case, 
Block and Kleppe both involved a state's attempt to force the 
federal government to act. Here, Illinois is attempting to enjoin 
the federal government from acting to close Chanute Air Force 
Base and Fort Sheridan. We find this difference to be of no 
moment. Illinois, as did Iowa and Pennsylvania, alleges the sort 
of generalized grievance that does not give rise to standing. 
Plaintiff relies in large part on Carey v. Klutznick, 637 F.2d 
834 (2d Cir. 1980), to support its assertion of standing. That 
case involved a claim by the State of New York that the manner 
in which the 1980 census was conducted led to an undercount in 
certain areas. The court held that plaintiff had alleged 
concrete harm in the form of dilution of voting power and loss of 
federal funds. Id. at 838. 

Carey v. Klutznick, however, is distinguishable [*24] 

w from the case at bar. The plaintiffs in Carey alleged a much 
more direct injury than the alleged by Plaintiffs in this case. 
In Carey, the census undercount led directly to the state not 
receiving as large an amount of federal funds through revenue 
sharing. In addition, the court based its finding of standing, 
at least in part, on the dilution of voting power. Finally, the 
court stated that the State of New York had standing in its 
capacity as parens patriae but did not discuss Massachusetts v. 
Mellon, 262 U.S. 447, 67 L. Ed. 1078, 43 S .  Ct. 597 (1923). 

3. Zone of Interests 

Finally, the Court finds that Plaintiff does not fall 
within the zone of interests to be protected or regulated by the 
statute in question. In Count V, Illinois alleges that the 
Secretary's approval of the Commission's recommendations 
violated the Administrative Procedure Act. In Illinoist view, 
the Secretary acted in an arbitrary and capricious manner in 
approving the ~ommission~s recommendations because the 
Commission relied on inaccurate and 
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inadequate information. The APA gives a 
right of judicial review only to those plaintiffs suffering 



legal wrong because of agency action or adversely affected or 
aggrieved by agency [*25] action within the meaning of a 

(I relevant statute. 5 U.S.C. @ 702. In addition, a plaintiff 
asserting an APA claim must show that "the interest sought to be 
protected by the complainant is arguably within the zone of 
interests to be protected or regulated by the statute or 
constitutional guarantee in question." Association of Data 
processing service organizations v. Camp, 397 U.S. 150, 153, 25 
L. Ed. 2d 184, 90 S. Ct. 827 (1970). 

The purpose of the zone interests test is to "exclude those 
plaintiffs whose suits are more likely to frustrate rather than 
to further statutory objectives. Clarke v. Securities Industry 
Association, 479 U.S. 388, 397 n. 12, 93 L. Ed. 2d 757, 107 S. 
Ct. 750 (1987). To satisfy the test the plaintiff must llassert[] 
some interest that has a 'plausible relationship' to at least one 
of the concerns that actually motivated Congress to take 
legislative action." City of Milwaukee v. Block, 823 F.2d 1158, 
1166 (7th Cir. 1987). Where the plaintiff is not itself the 
subject of the contested regulatory action the plaintiff is 
denied a right of review where its interests are so marginally 
related to or inconsistent with the purposes of the statute that 
it cannot reasonably be assumed that Congress intended to permit 
the suit. [*26] Clarke v. Securities Industry Association, 
464 U.S. at 399. 

We find that Illinois does not fall within the zone of 
interests to be protected or regulated by the Act. First, 
Illinois is not the subject of the Secretary's action. Second, 
states have no constitutional or statutory role in federal 
military policy. The authority to provide for the national 
defense rests with Congress. That is a field in which the state 
has no place. The objectives of the Commission and thus the Act 
are to determine the best process for identifying bases to be 
closed or realigned, determine how to improve and best use 
federal government incentive programs to mitigate the negative 
impact of base closure or realignment, and determine the 
criteria on realigning and closing bases. Charter of Defense 
Secretary's Commission on Base Realignment and Closure, @ 2. 
Illinois has no interest that is reasonably related to these 
objectives. Illinois1 interest is solely in keeping the bases 
open in an attempt to head off the decreased tax revenues and 
increased social program expenditures that it alleges will 
occur. This interest is completely inconsistent with the 
objectives of the Act. Thus, Illinois does not satisfy [*27] 
the zone of interests test. 

I11 -- CONCLUSION 
We conclude that Plaintiff does not have standing to sue 

and that Defendant's motion to dismiss on that ground should be 
allowed. Plaintiff's standing to sue as parens patriae is 
foreclosed by Massachusetts v. Mellon, 262 U.S. 447, 67 L. Ed. 
1078, 43 S. Ct. 597 (1923), and Alfred L. Snapp t Son, Inc. v. 
Puerto Rico, 458 U.S. 592, 73 L. Ed. 2d 995, 102 S. Ct. 3260 
(1982). Moreover, Plaintiff has not shown injury in fact and has 



not satisfied the relevant prudential considerations. Thus, 
Illinois does not have standing to sue on its own behalf. 
Ergo, for the reasons discussed herein, the motion to dismiss 
filed on behalf of Defendant Richard Cheney, Secretary of 
Defense, is ALLOWED. 
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Case CLOSED. 
ENTER: 1 December, 1989. 





THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

NAVY BASE STRUCTURE COMMITTEE MEETING 

Monday May 2 0, 1991 
Attending: 

Navy: Ms. Schafer, VAdm. Loftus, LtGen. Winglass, MajGen. 
Gardner, RAdm. Oliver, Capt. Tzavaras, Mr. Nemfakos, Cdr. 
Wong, Mr. Herron, Ms. Ryan 

Commission: Mr. Behrmann, Mr. Hirsch, Mr. Borden, Mr. Moore, 
Mr. Yellin, Mr. Zangla, Mr. Crosslin, Mr. Neve, Ms. 
Armf ield 

Meeting began with Navy expressing, "We're here to help you. We 
have no pitches to make. (Schafer) . The BSC will be happy to meet 
with the commissioners, should they wish. Our recommendations make 
the best operational sense for the Navy. We want to persuade you of 
this. We thought our detailed analysis was enough record of our 
decision--that we provided adequate documentation. ................................................................. 
The following is the record on a number of questions presented to 
the BSC: 

Question: What relative weights were used for criteria 1-4? 
Schafer: Two-step process: if there was excess capacity in a 

V 
category, we rated each installation in that category. Even 
looked at categories where excess capacity was not calculated, 
but the numbers did not make sense (ex. training: were 
told there was no excess capacity, but knowing forces were 
decreasing made us hold interviews to determine there was 
excess capacity.) 

We did not give a percentage weight to each criteria. 
After we did military rating, did overall grading, 
incorporating the military ratings. We used color ratings on 
each military criteria to develop the overall final military 
grade. 

All of the greens were placed aside. Then eliminated the 
yellows with special circumstances (called "step-5 check- 

offg1) . Looked closely at closing scenarios, COBRA, etc. for all 
reds. 

Question: No agreement to give any given criteria a certain weight? 
Schafer: Mission suitability was weighted as heavily or more so 

than the others. But there was no number grade. Sometimes 
other factors outweighed criterion #I, or the criteria were 
fuzzy (ex. air space fit under mission criterion or facilities 
criterion). 

Nemfakos: We gave no weight values to any category. Navy's 
strategy: activities not uniquely focused. For example, a 
naval station provides berthing, but also is a training asset 
because it might be near a training command establishment. 
With such uncertainty, absolute numerical values would distort 
the record. Therefore, not all the yellows were the same. 



Difficult to come up with dead-set absolutes. A base might, 
for example, get a yellow for cost, but that is not the same 

yellow as for other activities that satisfied a different set 
of requirements. 

Schafer: For example, Treasure Island is a naval station and has 
berthing. But it's limited as a naval station. It's really 
used for administration, training, and housing to support 
Alameda. This is why we didnl t offer it up--because we plan to 
keep carriers at Alameda. So when you see excess berthing 
capacity, you can't look at Treasure Island as a homeport we 
can close to cut the excess capacity. 

Behrmann: Why was there not a narrative to explain the differences? 
Schafer: In retrospect, it would have been easier. 
Loftus: We could do that now. We thought we did with GAO. We 

answered all their questions, and asked if they needed any 
more help. They said no. We'll do the same thing with you as 
long as you want. Let's go down the list, category by 
category .... 

Behrmann: Instead of that, provide a narrative to explain why you 
gave the overall military rankings. 

Schafer: We gave the reasons for ones we proposed closing. Now you 
are asking us to give you the reasons for not closing the 
yellows. 

Nemfakos: It's subjective. We started with the comments of 
operators and then questioned them. There was a lot of give 
and take. We can't reconstruct that. We didn't use numbers for 
four criteria and plug them into a machine. The answers would 
make us close the wrong bases. That's the process we used in 
1988, and we weren't happy with it. You can't reduce such 
subjective things to numbers. For example, one can say it's 
good for a shipyard to be within 50 miles of open water. That 
sounds good for a LCdr who doesn't have the big picture. We in 
this room can see that picture: a shipyard doesn't need to be 
near open water because a ship spends six months in the yard. 

Question: We want to see the pattern leading to the selection of 
one base over another within a category. We need to understand 
at least the subjective processes and rules--the application 
of decision rules. We just don't understand your process, and 
thus can't defend it. 

Answer: It's very important for the Navy to be able to close 
facilities it no longer needs. We want to help you. 

Gardner: We each bring more than 30 years experience to the table. 
We did objective, honest, hard work, and left here with clear 
consciences. If there's a fairer way to do this, I don't know 
what it is. We had no preconceptions or political notions. I 
never thought the Secretary expected us to quantify to the 
extent that you don't need us. 

Oliver: We avoided quantifiable things, to steer away from the 
mistakes of the 88 Commission. 

Question: VCNO data--did you take exception to the data provided or 
the conclusions? Specific examples? 

Answer: Ms. Schafer read it and had it open in front of her as we 
marked our own grades. But we looked at it critically. Ex: 
Bangor was downgraded operationally because it had more than 



75 days of fog a year. But why put a sub base there if fog is 
relevant? We wanted to bring military judgment to bear. 
We used it as a starting point. The VCNO staff couldn't answer 
a lot of our questions; that's why we had people come in-- 
those who owned the places. We had them explain the data to 
us. We didn't have time to recreate the whole study, so we 
took our own time to interview the operators, to get to some 
kind of truth and draw a conclusion. 

Question: Did you record the corrections? 
Answer: In the backup books, which you have. We never reran the 

OpNav input to show where it ought to be if we did the 
color coding as opposed to the staff doing it. 

Question: How did your system work with the capacity analysis? Take 
training for example. What data did you use to correct the 
original errors? (This is a sizing and force structure 
question.) Take training as an example. 

Answer: Training capacity was originally calculated in 1000 square 
feet of classroom space. But with that analysis, a deficiency 
was revealed. The person in charge of training said he'd need 
more in the future to get money from Congress. But we know the 
force was being reduced. Logic shows that there will be excess 
capacity in future. We saw the VCNO group internally rated the 
quality of the c:lassrooms. We were operating at cross purposes 
with the VCNO data. 

So then we looked at the loading establishment. There 
are peak training periods, such as after high school 
graduation. Then we need more capacity. But there was still 
excess overall. 

We determined feeding and sleeping space were the key 
data, and used that to replace 1000 square feet of classrooms. 
From that, we developed our recommendation to close Orlando. 
It resulted from a capacity and sizing analysis--the ability 
to move all activities of one base to another. 

Question: Did you look at training in nontraining, nongovernment- 
owned spaces to try to bring it all into cheaper, government- 
owned property? 

Answer: We looked at all sorts of traininq. A lot is co-located 
with fleet activities. Trying to pull- together all of it in 
one place can be more expensive than leasing land. For 
example, if you bring a sailor from a fleet area to Memphis 
you lose time and travel expense. Also, you have to replace 
that sailor on the ship where he works. This is an example of 
how numbers lie. And you can't quantify this. 

We looked at the Aegis weapon center in NJ, for closure, 
for example. It's contractor-operated. But too expensive to 
move. We looked at the 19 biggest training centers; not 
everything. 

Question: In your 28 Jan 91 memo, step 6 of the Navy process 
determines a target number of bases to close based upon the 
capacity analysis. For naval stations, what was that target 
number and how was it determined? 

Answer: There was no target in terms of number of bases to close or u keep open. This is a disconnect with the memo. The word 
"targetn was meant as a verb, not a noun. 



We knew we had enough excess capacity in naval stations 
with the yellows and reds, and didn't need to look beyond. 

We looked at where to park the ships when they come home. 
With the uncertain budget, we might not be able to maintain 
the OpTempo. We have to have enough space to allow for 
contingency and mobilization. We didn't try to get to zero. 

Question:  id you determine an amount of excess berthing capacity 
that it was desirable to retain after the recommended 
closures? 

Answer: The Commission has three phases. We will wait for 1993 and 
1995 to address the closures we can't address now. Once we 
lose a naval station, we can't get it back. 

Lots of our excess capacity is on loading piers, Earle, 
NJ, for example. But safety regulations prevent us from 
homeporting ships there. 

Schafer: DoD didn't tell us to explain why we did not propose to 
close certain ba.ses. We know we need to bring that out more. 

  is cuss ion about how BSC reasoning not clear. BSC suggests that 
specifics be addressed. 

Charleston: Mission: VCNO group rated green, but BSC yellow. Why? 
BSC looked at the Charleston channel and the ease of passage. 
It could easily be interdicted or bottled up in combat. But 
the VCNO group measured access to ocean in terms of miles to 

r open water. This is misleading. This is why the BSC recoded 
Charleston yellow for mission. 

~uestion: Why, if you knew the questions the VCNO group was 
answering were the wrong ones, didn't you fix it before you 
got to that point? Why use the same format? 

Answer: We used the same format as in 1988 because GAO and the 
Congress had approved it. We went out and got new data in 
1990. We in this room had never seen the format before, so we 
didn't know it was bad before we saw results. 

Question: Why no internal controls? 
Answer: DoD guidance came out in February or March. Our review was 

a kind of internal control. Our interviews of operators acted 
as a check. 

Commission request: Do narratives on paper (ex. Charleston and 
reason it changed from green to yellow). And explain why, if 
2 bases each got 2 yellows and 2 greens, that their overall 
ratings differed. 

Question: No excess capacity was shown for carrier airwing bases, 
so why was this subcategory chosen as a closure target? 

Answer: We didn't do subcategories (This is Commissionls own term). 
Had 2 master jet bases on each coast. We had excess capacity 
and looked at what we could move. We had excess capacity at 
Lemoore. If we replaced the attack community at Whidbey, where 
would it go?- Lemoore. Whidbey became more and more vulnerable 
the more you looked at it. 

Question: What about the uncertainty of what's going to replace the 
A-6 now at Whidbey? The uncertain timing? 

Answer: The A-6s are going away. The F/A-18 is left, and it's at 



Lemoore. You can't fit Lemoore into Whidbey, but you can do 
the reverse. The AX will go to Lemoore no matter what. The 
Navy will only build the infrastructure to support them once. 
Part of what we'd build at Lemoore would be to support the A- 
6, but not all. 

The military construction money spent at Lemoore will 
support the A-6; not the follow-on since we don't know what 
those requirements will be. There would be no hangar 
construction at Lemoore. Just hangar rehab and training and 
maintenance rehab and construction and a new runway. 

Question: Can you do electronic jamming at Lemoore? 
Answer: Yes. Must be more careful, but the ranges are set up. Ex., 

Fallon. Access to range is only a scheduling problem; it's not 
insurmountable. The ordnance ranges in Lemoore are over the 
deserts; at Whidbey they are over water. There are tradeoffs. 

Commission request: Please verify all the housing that will be 
built at Lemoore. 

Question: At Whidbey: if an aircraft based at Everett is damaged 
and must be repaired, where would it go if Whidbey NAS was 
gone? 

Answer: Either repair it on the carrier, or barge it somewhere and 
have NARF fly in (from wherever--Alameda, Jacksonville, etc.) 
to repair it. Not having NAS nearby is no problem. 

Question: Jet training facilities: what other options considered? 
Answer: We talked about all three. Wetlands: three options: avoid 

V 
loss, minimize loss, replace them. We will do the latter. We 
won't know the value until the actual survey. The runways 
don't have to be built on the wetlands. In earlier years, 
we'll need Chase OLF more than later. Might be able to close 
totally. 

Question: Projected training requirement (PTR) for Meridian is 160 
per year. A 1990 CNATRA analysis said that air space 
saturation at Meridian precluded absorbing any more PTR over 
a 5% surge capability. At that time, Meridian PTR was 130. How 
did you consider this? 

Answer: This was not a major issue to t h e  training command people. 
Question: Did you consider the potential efficiencies of having all 

jet pilot training in south Texas? 
Answer: Kingsville and Chase wouldn't fit all required. Therefs 

more at Meridian than air training; there are A-schools, etc. 
Chase is as clean a shutdown as possible; keep slightly more 
than two airfields. 

Question: Why not close Meridian, move its pilot training mission 
to south Texas, its school to Orlando, and move the RTC to 
Great Lakes? 

Answer: We don't have enough capacity to do without Meridian. There 
isn't enough room in two Texas bases. We didn't look at costs 
of moving Meridian. 

We had a brief discussion about whether there was 
anything else j.n South Texas, only very old Air Force runways 
in bad condition. Easier to use Chase as bounce field. 
Kingsville has larger capacity than Chase. Meridian is too far 
away to be bounce field for Chase and Kingsville. 



Question: Is there encroachment at Meridian? 

r Answer: None of the operators ever mentioned it to the BSC. It's an 
air space management issue, not a stopper. 

Question: Since there's no excess capacity in the Marine Corps air 
station category, why was Tustin proposed for closure? 

Answer: There is excess capacity in hangar space (air maintenance) 
and parking apron space. 

Question: Some cleanup sites at   us tin will not be cleaned for 
twenty to thirty years. How was this considered when 
calculating the land sale return? 

Answer: Much of the cleanup will be groundwater, so the surface 
probably still can be used. There are lots of overflight 
restrictions now. These will go away and raise the value of 
the land. Thus, we should get more for land sale than we 
calculated. 

Question: If the corrected COBRA data for Tustin increased the ROI 
to 100 years, as GAO states, would your recommendations 
change? 

Answer: Even if the ROI was 100 years, Tustin would still have been 
on the list for operational reasons. We'd like to be able to 
look at all our bases from such an operational perspective. 

Nemfakos: "The Marine Corps is small enough, you can more 
easily do that kind of thing. The people in Tustin want us 
out. Operational.ly, we need to get out.I1 

.I BSC: We insisted on an absolute consensus in BSC. Sometimes it took 
a long time, but we always came to it, after talking to fleet, 
platform sponsor, and resource sponsor. Philadelphia Naval 
Shipyard, for example, took a long time for us to develop 
consensus. 

Question: After closing Orlando, how much recruit training surge 
capacity is left without military construction? 

Answer: We have a short-term surge capability now (have low loads 
and high ones at different times of year). Long term, we would 
have to build new facilities. In Orlando there is no room to 
build. San Diego may be harder to expand, but it's next to A- 
schools, to the fleet--its location is I1perfect." 

Commission will request in writing two things: 
1. A major force-level review for every installation, 

concentrating on the ones where the VCNO data did not 
match the BSC data. The BSC will build us a bridge from 
one to another. 

2. Explain how the BSC system tracked with the DoD criteria. 



THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

Navy Base Structure Committee Meeting 

Wednesday, May 22, 1991 

Attending: 
Navy- Mr. Rose, RAdm. Oliver, MGen. Gardner, Capt. Burke, 

Capt. Tsavaras, Capt. Wynn, Mr. Anderson, Cdr. 
Morrow, Mr. Nemfakos, Cdr. Wong and LCdr. Sonntag. 

Commission- Mr. Behrmann, Mr. Hirsch, Mr. Borden, Mr. 
Yellin, Mr. Crosslin, Mr. Neve and Ms. Armfield. 

Topic: Discussion and presentation by Commission to Navy Base 
Structure Committee concerning the Commission "Plan 
of Action and Milestonesw for the Navy. 

General Discussion 

The Commission inquired as to any apparent problems with the 
request by Senator Specter's office for information about the 
proposed base closures and realignments. It was explained that the 
letter was mistakenly assigned the normal routing (approximately 2 
weeks) without regard to the content or the office from which it 
came. Once the error was detected, a quick response was given. 

Mr. Behrmann relayed to the members of the Navy Base Structure 
Committee his appreciation on behalf of the Commission for taking 
the time to meet with the staff members and discuss a proposed 
l1Plan of Action and MilestonesI1 for the Navy to follow. He also 
expressed concern that the deadlines listed in the plan be met and, 
accordingly, if anyone could foresee problems therein, that this 
meeting be used as an opportunity to discuss potential problems. 

In addition, the topic of possible missing data in the Navy 
section of the report was discussed. The Commission staff members 
explained that the order in which the Navy placed its report slowed 
the analysis process down because it was chronological and not 
organized by base. It was agreed that, should any information be 
missing, the Navy would be sure to respond in a courteous and 
timely manner. 

The primary topic of discussion was the absence of Navy 
mapping between VCNO major factors and DoD criteria used by the 
BSC. The Commission asked that perhaps a separate mapping for each 
category could be done if needed; the important point being that a 
connection must be drawn between the two. The BSC explained that 
when the VCNO study began in February 1990, it was not known that 
a law would exist requiring the formation of DoD criteria. For 
example, military value was not stressed then. And while a 
conceptual relationship underlies the whole process, a more clear w and precise connection must be made. 



In turn, the BSC expressed some concern regarding the tone of 
a press release given out by the Commission. The staff members 
assured the BSC that it is the purpose of the Commission to analyze 
and justify the Navy BSC process to the President, senators, 
Congressman and the general public. In order to do so, the BSC 
must work with the Commission to be as open as possible in their 
transmittal of information. 

BSC members explained that in computing savings, much of the 
data received from local commanding officers was parochial because 
they have vested interests in keeping their bases open. For 
example, some of the reports included added costs that did not make 
sense - for new computers, new kitchens, etc. Nevertheless, the 
Commission staff recognized the many years of experience that went 
into a "sanity checkt1 of the data received. The BSC was informed 
that COBRAS may need to be done on different case scenarios. 

The BSC explained that the other services may not have had the 
problem of parochialism. The Air Force has "cleaner killsu and 
makes it easier to justify replacement costs. The tenancy 
structure is different in the Navy. In Philadelphia, for example, 
the BSC listened to a great deal of argument concerning tenants and 
not just the shipyard function. 

The commission asked that further data be organized by 
installation within a category and that an explanation be provided 
as to why two greens and two yellows sometimes yielded different 

w overall grades. BSC replied that they usually rated green because 
of surge. For RTCs, they saw that two were needed, rather than 
three. All possible combinations were studied and Orlando came out 
the lowest in each case. Therefore, it was given the yellow 
rating. The BSC would further explain why San Diego was the only 
base the Navy would keep if necessary and how it decided which of 
the others should be considered for closure or realignment. 

In concluding the meeting, it was agreed that the Commission 
and the BSC would work closely with regard to the time constraints 
and the process followed by the BSC. The Commission explained that 
should the analysis prove fruitless, a fall-back plan was prepared 
and that the BSC would be offered a role in that plan. 



RECORD OF BASE CLOSURE AND REALIGNMENT COMMISSION MEETING WITH THE 
NAVY'S BASE STRUCTURE COMMITTEE 

May 24, 1991; Pentagon Room 4E630 

Participants: See attached listing. 

Purpose: To receive the BSCrs written and oral responses to the 
~ommission~s plan of action presented on May 22, 1991. 

The BSC presented a report, along with oral 
explanationsfin response to the first three requirements 
in the Commissionrs plan, i.e. written explanation of 
decisions made by the Navy; Itmapping" between the five 
VCNO major factors and the the DOD criteria; and 
explanations for the changes made by the BSC to the VCNO 
ratings. ( RADM Oliver and others are now referring to 
the VCNO study as the ItOPNAV Studytt. ) 

2. The Commission staff gave the BSC a listing of four 
analysis initiatives with specific information the 
Commission requires as soon as possible. These are: (a) 
excess berthing capacity and the potential for additional 
closures, (b) options to the total closure of NTC 
'~rlando, (c) options to the closure of NAS Chase Field, 
and (d) further information on the NAS Whidbey closure. 

3. The BSC is to provide additional information with respect 
to the plan and to respond to the request in item 2. The 
BSC repeatedly stated that they wereready and willing to 
give us all the help we needed. Commission staff will be 
working with BSC staff to try to resolve missing gaps in 
the information provided. 

4 .  The next meeting with the BSC is scheduled for Wednesday, 
May 29, 1991, at 4:00 p.m. in Room 4E630, Pentagon. 

5. Considerable discussion took place with respect to the 
report the BSC put together and the additional questions 
we want the BSC to address. The Commission staff is now 
digesting the new information received and intends to 
respond as appropriate. 

6. Additional comments, requests for information, and 
promised actions. 

-- Listing was given to the BSC requesting data 
underlying the VCNOfs evaluation factor color codings. 

-- Naval Air Stations Meridian, Chase, and Kingsville: 
rationale and factors used in the decision process were 
discussed with reference to the BSC report. 

--BSC said that Lemoore has tremendous overcapacity, for 



example, Lemoore supported some 400 aircraft in the 
1970s, about twice what it has now; moreover, the move 
from Whidbey would involve some reduction of aircraft. 

-- The Blue Air Study was concerned with air encroachment 
and was done by the Navy and Marine Corps in 1987; and 
later the Air Force did one. 

-- In response to when the commission would announce it 
is looking at other bases/options, the answer was June 
1st. 

-- The Navy believes that it complied with DODfs 
recordkeeping requirements. 

-- RADM Oliver agreed to provide numbers of trainees 
migrating from recruit training to other training and to 
the fleet -- for Great Lakes, San Diego and Orlando. 
-- BSC member said if there were no base closure account 
(to pay for costs involved) Tustin Marine Corps Air 
Station would not be closed. 

Filename: BSCMTG.524 w 



THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

MAY 24, 1991 

Navy Base Structure Committee Meeting 

NAME ORGANIZATION PHONE # 

Cdr. Jerry Wong OASN (I & E) 703-602-2686 

Cdr. Jim Morrow OASN (I & E) 703-602-2686 

Capt. G.N.Tzavaras NDW 703-433-2554 

V i c  Zangla BCRC 202-653-1832 

Robert Salthouse LMI  301-320-7289 

Trevor Neve LMI 301-320-7287 

Capt. W. F. Burke OPNAV-4 4B 

Col. E. L. Bufton HQMC (LFL) 

LCdr. Bill Sonntag OASN (I & E) 

Paul J. Hirsch 

IV Alex Yellin 

BCRC 

BCRC 

VAdm. Stephen F. Loftus DCNO (Logistics) 

Capt. A.L. Wynn OP-802 

RAdm. David R. Oliver OP-80 

MGen. Don R. Gardner Marine HQ 



THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

NAVY BASE STRUCTURE COMMITTEE MEETING 

Wednesday May 29, 1991 

Attending: 
Navy: VAdm. Loftus, RAdm. Oliver, RAdm. Drennon, LTGen. 

Winglass, MajGen. Gardner, Mr. Nemfakos, Capt Tzavaras, 
Capt Wynn, Capt. Burke, Cdr. Wong, Cdr. Morrow, LCdr. 
Sonntag . 

Commission: Mr. Behrmann, Mr. Hirsch, Mr. Borden, Mr. Yellin, 
Mr. Neve, Mr. Crosslin, Ms. Armfield, Mr. Zangla 

1. Commission suggested the Navy set a briefing for members of 
Congress who want to better understand what information the 
Navy is providing to the commission and the overall Navy 
process. 

2. Navy provided the Commission with some of the data it had 
previously asked for; personnel numbers and excess capacity in 

V 
noncategory installations. 

3. Navy will have fulfilled all the Commissionfs COBRA analyses 
requests by next Wednesday (June 5) at the latest. It will try 
to get the "easy" ones to Commission sooner. Navy also will 
complete its analysis of excess capacity in category bases-- 
naval stations. Op-03 will finish the non-COBRA study of naval 
stations this week. 

4. Discussion on the Navy's methodology: One could understand the 
Navy's narrative to mean that it had made closure decisions 
(ex., Orlando or Chase Field) and then developed the codings 
and rationale to support these decisions. Actually, the Navy 
looked at an overall category (training centers) where there 
were three installations and knew it needed only two. In turn, 
the Navy evaluated each possible combination of two training 
stations. Whichever base was less capable (to the Navy) to 
meet its operational requirements received the lower grade. 
This same process was repeated for other installations, 
including jet training bases. The Commission requested the 
BSC to provide a narrative explaining this process by May 30, 
1991. The Navy agreed to explain how this procedure worked for 
each category, and to give specific examples of its 
application. 



5. Navy emphasized the subjective nature of narratives and stressed 

CI 
that the information it provides the Commission is an 
addendum, not a replacement, for the report it submitted to 
the Secretary of Defense in April 1991. 

6. Discussion about shipyards, especially Philadelphia: BSC said 
~hiladelphia is a good shipyard, but the Navy doesnlt need it. 
The Navyls charter is to cut infrastructure, and Philadelphia 
costs $75-100 million a year. If it were not closed, jobs 
would still be lost, but they would be spread across all the 
nationls shipyards and the shipyard structure would become 
llhollowff--which Secretary Cheney specifically warned against. 
Philadelphia ranked lower which limited flexibility since it 
is the Navy's only non-nuclear shipyard. 

7. BSC wanted to close Long Beach Naval shipyard as well until the 
chief of Naval Operations said he needed that yard--it has one 
of only two carrier drydocks on the West Coast. Commission 
asked why not consider Pearl Harbor's shipyard. Navy answered 
that towing a ship to Pearl Harbor Naval Shipyard takes three 
to four weeks, and thus is inefficient if a ship only needs 
minor repairs which could take as little as three days to a 
week. 

8. Commission asked BSC to check the COBRA on Whidbey Island Naval 
Air Station carefully--to make sure that force reductions were 
not double counted to show up as savings. 

9. BSC asked the Commission its comfort level with the cooperation 
thus far. Commission said it appreciates the BSC1s cooperation 
to date. However, to further substantiate the OPNAV (VCNO) 
study, the Commission is sending GAO staff assigned 
temporarily to the Commission to the field to verify selected 
data items. 



AGENDA 

*Document Production Schedule 

*Things to accomplish prior to production 

stamping of documents-splitting of documents 
etween ~xecutive Secretary and R&A 

Q 

/review of documents for sensitive items - and/or legal 
privileges 

/ 

*Hold off on copying additional copies until document review 
is completed 
'7 

*Schedule individuals to monitor Philadelphia's document 
review 

*REMINDER-PURGE INDEXES FROM DOCUMENTS TO BE PRODUCED 



OFFICE OF REVIEW AND ANALYSIS 

CATALOGUE OF INFORMATION 

FOR LIBRARY FILES (BINDERS) / v V  

BINDER DESCRIPTION OF CONTENTS 

LIB-A Open Meeting dated Monday, April 15, 1991 
Statements made by: 

The Honorable Richard B. Cheney 
The Honorable Michael P. W. Stone 
The Honorable H. Lawrence Garrett 
The Honorable Donald P. Rice 
The Honorable Colin McMillan 

Also includes notes from the Committee 
Working Session, a Vote on Recommended 
Regional Hearing and Base Visit Reports and a 
Vote on Staff Structure. 

* This is a formal transcript of the proceedings. 

LIB-B Open Meeting dated Friday, April 26, 1991 
Sections include the following: 

Matt Behrmann - Daily Management 
Bob Moore - Legal Guidance 
Swearing in of Commissioner Levitt 
Discussion concerning proxies 
Cary Walker - Communications strategy 
Paul Hirsch - Review and Analysis Plan 

Statement by General Colin L. Powell, 
Chairman of the Joint Chiefs of Staff 

Statements of Assistant Secretaries for 
Installations 

* This is a formal transcript of the proceedings. 



w LIB-C San Francisco, CA Regional Hearing; May 6, 1991 
Installations discussed include: 

Fort Ord, CA 
Naval Electronic Systems Engineering 

Center; Vallejo CA 
NAS Chase, Moffett Field, CA 
Castle Air Force Base 
Beale Air Force Base 

* This is a formal transcript of the proceedings. 

LIB-D San Francisco, CA Regional Hearing; May 7, 1991 
Installations discussed include: 

Sacramento Army Depot 
Hunters Point Shipyard 
NAS Whidbey Island 
NAVSTA Sand Point (Puget Sound) 

* This is a formal transcript of the proceedings. 

LIB-E Los Angeles, CA Regional Hearing; May 8, 1991 
Installations discussed include: 

Pacific Missile Test Center, Point Mugu 
MCAS Tustin 
Naval Ocean Systems Center Detachment, 

Kaneohe, HI 
Naval Weapons Center, China Lake 

* This is a formal transcript of the proceedings. 

LIB-F Denver, CO Regional Hearing; May 13, 1991 
Installations discussed include: 

Lowry Air Force Base 
Richards-Gebaur ARS 
Williams Air Force Base 
Naval Weapons Evaluation Facility, 

Albuquerque, NM 
White Sands Missile Range 

* This is a formal transcript of the proceedings. 



V 
LIB-G Dallas, Fort Worth Regional Hearing; May 14, 199 1 

Installations discussed include: 
Carswell Air Force Base 
Bergstrom Air Force Base 
NAS Chase Field 
Fort Polk 
England Air Force Base 
Eaker Air Force Base 
Fort Chaffee 

* This is a formal transcript of the proceedings. 

LIB-H Washington, D.C. Hearing; May 21, 1991 
Congressional Testimony (By State) includes: 
Wen. Daniel K. Inouye (HI); Sen. Alan 
Cranston (CA); Rep. Leon Panetta (CA); Rep. 
Dana Rohrabacher (CA) ; Rep. Wally Herger 
(CA); Rep. Robert T. Matsui (CA); Rep. 
Glenn Anderson (CA); Rep. Vic Fazio (CA); 
Rep. Nancy Pelosi (CA); 
Wen. Brock Adams (WA); Rep. Norman 
Dicks (WA); Rep. John Miller (WA); Rep. 
Rod Chandler (WA); Rep. A1 Swift (WA); Sen. 
Slade Gorton (WA); 
.Delegate Ben Garrido Blaz (Guam) 
Wen. Timothy Wirth (CO); Rep. Dan Schaefer 
(CO); Rep. David E. Skaggs (CO); Rep. Allard 
(CO); Rep. Patricia Schroeder (CO); Sen. 
Hank Brown; 
.Sen. Larry E. Craig (ID); Rep. Richard 
Stallings (ID); 
.Sen. Dennis DeConcini (AZ); Sen. John 
McCain (AZ); Rep. John J. Rhodes, I11 (AZ); 
.Rep. Marty Frost (TX); 
*Rep. Alan Wheat (MO); 
@Rep. Jim McCrery (LA); 
.Rep. Pete Geren (TX); Rep. Joe Barton (TX); 
Rep. Richard Armey (TX); Sen. Lloyd Bentsen 
(TX); Rep. Jake Pickle (TX); 



LIB-H 
V 

(cont'd) 

@Sen. Dale Bumpers (AK); Rep. Bill 
Alexander (AK); Rep. John Paul 
Hammerschmidt (AK); 
@Rep. Clyde C. Holloway (LA); Rep. Jerry 
Huckaby (LA); 
.Rep. Solomon Ortiz (TX); 
Wen John Glenn (OH); 
.Sen. Dan Coats (IN); Sen. Richard G. Lugar 
(IN); Rep. Jim Jontz (IN); Rep. Dan Burton 
(IN); Rep. Andy Jacobs (IN); 
Wen. Alan J. Dixon (IL); Sen. Paul Simon 
(IL); Rep. Lane Evans (IL); Rep. John Porter 
(IL) ; 
.Sen. Trent Lott (MS); 
.Sen. Donald W. Riegle, Jr. (MI); Sen. Carl 
M. Levin (MI); Rep. Bob Davis (MI); 
@Sen. Phil Gramm (TX); 
*Rep. Bud Shuster (PA); 
*Rep. David Camp (MI); 
.Rep. Major Owens (NY); 
@Rep. Sam Gejdenson (CT); 
*Rep. Frank McCloskey (IN); 
Wen. John B. Breaux (MS); Sen. J. Bennett 
Johnston (MS); 
*Rep. Romano L. Mazzoli (KY); 
eSen. Charles E. Grassley (IA); Rep. James 
Leach @A); Sen. Tom Harkin (IA); 
*Rep. Ronald K. Machtley (RI); 
.Rep. Steven H. Schiff (NM); 
*Rep. Don Edwards (CA); 
*Rep. Chalmers P. Wylie (OH); 
.Rep. Tom Campbell (CA); 
*Rep. Dick Swett (NH); 
l Sen. Daniel K. Akaka (HI); 
*Rep. Norman Y. Minetta (CA); 

* This is a formal transcript of the proceedings. 



eW LIB-I Washington, D.C. Hearing; May 21, 1991 
Congressional Testimony 

Contents includes formal written 
testimony submitted by representatives, 
senators and local officials (on their 
behalf). Testimony included for the 
record: 

Sen. Daniel K. Inouye, HI 
NAS Whidbey Island - 

Mayor Art Agnos 
Mayor A1 Koetje 
Mr. Edward C. Beeksma 
Capt. James A. McKenzie, USN(Ret) 
Mr. Barney R. Beeksma 
Rear Adm. James M. Seely, USN(Ret) 
Gov. Booth Gardner 

NAVSTA Sand Point (Puget Sound) 
Mr. Frank Chopp 
Sen. Alan Cranston 
Sen. John Seymour 
Rep. Leon E. Panetta 
Rep. Dana Rohrabacher 
Rep. Wally Herger 

NAVSTA Long Beach 
Rep. Glenn M. Anderson 

Sacramento Army Depot 
Rep. Robert T. Matsui 
Rep. Vic Fazio 

NAVSTA Hunters Point (Treasure Island) 
Rep. Nancy Pelosi 

NAS Whidbey Island 
Sen. Brock Adams 

Fort Lewis 
Rep. Norm Dicks 

NAVSTA Sand Point (Puget Sound) 
Rep. John Miller 



w 
LIB-I 

(cont'd) 

NAS Whidbey Island 
Sen. Slade Gorton 

NAS Agana 
The Honorable Ben Blaz (Guam) 
Gov. Joseph F. Ada (Guam) 

Lowry Air Force Base 
Rep. Pat Schroeder 

Mountain Home Air Force Base 
Sen. Steve Symms 

Lowry Air Force Base 
Colorado Congressional Delegation 
Rep. Pat Schroeder 

(Fitzsimons Army Medical Ctr) 
Mountain Home Air Force Base 

Rep. Richard H. Stallings 
Fort Huachuca- Williams Air Force Base 

Sen. Dennis Deconcini 
Williams Air Force Base 

Rep. John J. Rhodes, 111 
Mountain Home Air Force Base 

Rep. Larry E. Craig 
Richards-Gebaur Air Force Base 

Rep. Alan Wheat 
Carswell Air Force Base 

Rep. Joe Barton 
Rep. Pete Geren 

NAS Chase Field, Carswell, Bergstrom AFB 
Sen. Lloyd Bentsen 

Bergstrom Air Force Base 
Rep. Jake Pickle 

Fort Chaffee 
Sen. Dale Bumpers 

Eaker Air Force Base 
Rep. Bill Alexander 



Qw LIB-I 

(cont'd) 

Naval Ocean Systems Center Detachment, 
Kaneohe, HI 

Sen. Daniel K. Akaka 

England Air Force Base 
Rep. Clyde C. Holloway 
Rep. Jerry Huckaby 

Rickenbacker Air National Guard Base 
Sen. John Glenn 

Fort Benjamin Harrison 
Sen. Richard G. Lugar 

Rock Island Arsenal 
Sen. Alan J. Dixon 
Rep. Lane Evans 

Eaker AFB - Wurtsmith AFB 
Sen. Carl Levin (on behalf of 

Col. Sidney J. Wise, USAF) 
Wurtsmith Air Force Base 

Rep. Dave Camp 
NAVSTA New York, Staten Island 

Rep. Major Owens 
Naval Ordnance Station, Louisville 

Rep. Ron Mazzoli 
Naval Weapons Support Center, Crane IN 

Rep. Frank McCloskey 
England Air Force Base 

Sen. J. Bennett Johnston 
England Air Force Base-Fort Polk 

Sen. John Breaux 
Rock Island Arsenal 

Sen. Charles E. Grassley 
Sen. Tom Harkin 
Rep. Jim Leach 

NAS Moffett Field 
Rep. Don Edwards 
Rep. Norman Y. Mineta 



LIB-J1 Washington, D.C. Hearing; May 22, 1991 
LIB-J2 Congressional Testimony (A set of 4 Volumes) 
LIB-J3 Contents include formal written testimony 
LIB-J4 submitted by representatives and senators 

for the record. Testimony includes: 
Rep. G.V. Sonny Montgomery (MS); Rep. Bill 
McCollum (FL); Sen. Howell Heflin (AL); Mr. 
Sam M. Gibbons (FL); Rep. Earl Hutto (FL); 
Rep. William H. Gray, 111 (PA); Rep. Peter H. 
Kostmayer (PA); Sen. Sam Nunn (GA); Rep. 
Chet Atkins (MA); Rep. Ted Weiss (NY); Rep. 
Stephen J. Solarz (NY); Sen. Edward M. 
Kennedy (MA); Rep. Nicholas Mavroules 
(MA); Rep. John Moakley (MA); Rep. C. 
Thomas McMillen (MD); Rep. Wayne T. 
Gilchrest (MD); Rep. Larry Larocco (ID); Rep. 
Martin Frost (TX); Rep. Ronald K. Machtley 
(RI); Rep. Bob Davis (MI); Rep. John Edward 
Porter (IL); Rep. J. Roy Rowland (GA); Rep. 
Charles Hatcher (GA); Rep. Thomas M. 
Foglietta (PA); Rep. Lawrence Coughlin (PA); 
Rep. Sonny Callahan (AL); Rep. Bob Borski 
(PA); Rep. C.W. Bill Young (FL); Rep. 
William J. Hughes (NJ); Sen. William V. Roth, 
Jr. (DE); Rep. Gus Yatron (PA); Sen. Ernest 
F. Hollings (SC); Sen. Strom Thurmond (SC); 
Rep. Robin Tallon (SC); Rep. John M. Spratt, 
Jr. (SC); Sen. Harris Wofford (PA); Rep. Dick 
Swett (NH); Gov. James J. Florio (NJ); Rep. 
Gary A. Condit (CA); Rep. Tom Lewis (FL); 
Sen. Richard Shelby (AL); Sen. Bill Bradley 
(PA); Rep. Thomas R. Carper (DE); Sen. 
Arlen Specter (PA); Sen. Joseph R. Biden, Jr. 
@E);Rep. John P. Murtha (PA); Rep. Curt 
Weldon (PA); Rep. Sam M. Gibbons (FL); 
Rep. Constance Morella (MD); Rep. Wayne T. 
Gilchrest (MD); Sen. Barbara A. Mikulski 
(MD); Rep. Robert E. Andrews (PA); 



LIB-K Washington, D.C. Hearing; May 22, 199 1 
Congressional Testimony 

Contents include oral statements and 
testimony made by members of Congress. 
Those testifying include: 

Sonny Montgomery, MS; Connie Mack, FL; Bob 
Graham, FL; Bill McCollum, FL; Sam Gibbons, FL; 
Earl Hutto, FL; Howell Heflin, AL; Richard Shelby, 
AL; Strom Thurmond, SC; Ernest Hollings, SC; 
Robin Tallon, SC; Arthur Ravenel, SC; Butler 
Derrick, SC; Barbara Mikulski, MD; Gary Condit, 
CA; Bill Young, FL; Jim Bacchus, FL; Sonny 
Callahan, AL; Bill Bradley, NJ; Frank Lautenberg, 
NJ; Arlen Specter, PA; John Murtha, PA; Harris 
Wofford, PA; Thomas Foglietta, PA; William Gray 
111, PA; Curt Weldon, PA; Robert Borski, PA; 
Robert Andrews, PA; Thomas Ridge, PA; Lawrence 
Coughlin, PA; Peter Kostmayer, PA; Arlen Specter, 
PA; Sam Nunn, GA; Wyche Fowler, Jr., GA; 
Charles Hatcher, GA; J. Roy Rowland, GA; Jim 
Saxton, NJ; Bill Bradley, NJ; Thomas Carper, DE; 
Frank Lautenberg, NJ; Christopher Smith, NJ; Frank 
Pallone, Jr., NJ; Alfonse D'Amato, NY; William 
Roth, DE; Ted Weiss, NY; Thomas Manton, NY; 
Robert Torricelli, NJ; Susan Molinari, NY; Edward 
Kennedy, MA; Chester Atkins, MA; Nicholas 
Mavroules, MA; Richard Neal, MA; John Joseph 
hloakley, MA; John Kerry, MA; William Cohen, 
ME; Olympia Snowe, ME; Thomas Andrews, ME; 
George Mitchell, ME; Christopher Dodd, CT; Joseph 
Lieberman, CT; Paul Sarbanes, MD; John F. Reed, 
RI; C. Thomas McMillen, MD; Craig James, FL; 
Wayne Gilchrest, MD; Constance Morella, MD; John 
Kasich, OH; Larry LaRocco, ID; Greg Laughlin, 
TX; and Gene Taylor, MS. 
* This is a formal transcript of the proceedings. 



LIB-L w 

LIB-M 

LIB-N 

Jacksonville, FL Regional Hearing; May 23, 1991 
Installations discussed include: 

Moody Air Force Base 
NTC Orlando 
Naval Coastal Systems Center, 

Panama City, FL 
MacDill Air Force Base 
Fort McClellan 
Myrtle Beach Air Force Base 
NESEC Charleston 

* This is a formal transcript of the proceedings. 

Philadelphia, PA Regional Hearing; May 24, 1991 
Installations discussed include: 

Naval Air Development Center, 
Warminster, PA 

Letterkenny Army Depot 
Fort Dix 
Fort Monmouth 
Naval Air Propulsion Center, Trenton 
NSWCD White Oak 
NESEA St. Inigoes 
David Taylor Research Center, Annapolis 
Naval Ordnance Station, Indian Head 

* This is a formal transcript of the proceedings. 

Boston, MA Regional Hearing; May 28, 1991 
Installations discussed include: 

Fort Devens 
Loring Air Force Base 
NUSCD New London 
NCBC Davisville 
NUSC Newport 

* This is a formal transcript of the proceedings. 



Cv LIB-0 Indianapolis Regional Hearing; May 30, 1991 
Installations discussed include: 

Grissom Air Force Base 
Fort Benjamin Harrison 
Rock Island Arsenal 
Wurtsmith Air Force Base 
Rickenbacker Air Guard Base 
NWSC Crane 
Jefferson Proving Grounds 
Naval Ordnance Station Louisville 

* This is a formal transcript of the proceedings. 

LIB-P Army Corps of Engineers Hearing; June 5, 1991 
Contents include testimony submitted for the 
record concerning the Army Corps of 
Engineers proposed realignment. 

Installations and Topics discussed: 
BRAC Process 
Southeast Missouri ACE 
Upper Mississippi Valley 
Memphis and Nashville 
Great Lakes Region 
Norfolk, VA 
Pittsburgh, PA 
Oklahoma 
Philadelphia, PA 
Rock Island 

Additional statements made by: 
John Paul Hammerschmidt 
Don Nickles 
Daniel K. Inouye 
General Henry J. Hatch 
John Tanner 
Harold Ford 



LIB-Q D.C. Deliberations, June 6 ,  1991 
Office of Thrift Supervision Building 

Topics of discussion include: 
Air Force - installations for further study 

Strategic Bases - 
Carswell AFB 
Castle AFB 
Eaker AFB 
Grissom AFB 
Loring AFB 
Wurtsmith AFB 

Tactical Bases - 
Bergstrom AFB 
England AFB 
MacDill AFB 
Moody AFB 
Myrtle Beach AFB 

* This is a formal transcript of the proceedings. 

LIB-R D.C. Deliberations, June 7, 1991 
Office of Thrift Supervision Building 

Topics of discussion include : 
Testimony of Mr. Peter Adolph - Acting 

Director of Defense in Research 
and Engineering (On Labs) 

Air Force Training Areas 
Major Training Areas 
Fort Hamilton and Fort Totten 
Sacramento Plan 
Naval Shipyards 
Long Beach Naval Shipyard 
Naval Stations 
Strategic Homeports 
NAS Meridian, NAS Kingsville 
NTC Great Lakes, San Diego and Marine 

Corps Recruit Depot, San Diego 
NAS Agana 

* This is a formal transcript of the proceedings. 



LIB-S D. C. Deliberations Briefing Book; June 6 ,  7 1991 
Sections and Installations for discussion: 

Training Installations - Goodfellow AFB 
FlyingIStrategic Installations - 

Plattsburgh AFB, Griffiss AFB 
FlyingITactical Installations - 

Homestead AFB, Mountain Home 
AFB, MacDill AFB 

Army Corps of Engineers 
FightingIManeuver Installations - 

Fort Richardson, Fort Drum 
Major Training Installations - 

Fort McCoy, Fort Pickett, Fort AP 
Hill, Fort Indiantown Gap, Fort 
Buchanan 

Command/Control Installations - 
Fort Hamilton, Fort Totten 

Navy Shipyards - NSY Long Beach 
Naval Stations - NAVSTA Treasure Island 
Naval Homeports - 

NAVSTA New York, Staten Island 
NAVSTA Pascagoula, NAVSTA 
Mobile, NAVSTA Everett, 
NAVSTA Ingleside 

Communications/Electronics Repair - 
USMC Barstow, NESEC San Diego, 
NAVDEP Jacksonville, USMC 
Albany, NAVDEP Norfolk, NESEC 
Portsmouth, NAVSTA Pensacola 

Air StationsITraining Installations - 
NAS Meridian, NAS Kingsville, 
NAS Agana 

Training Installations - 
NTC Great Lakes, NTC San Diego, 
MCRD San Diego 

Air Force Detailed Review - 
General and Specific Compliance 

* This is a formal transcript of the proceedings. 



LIB-T D.C. Deliberations Briefing Book 0; June 6,7 1991 
Sections and Installations for discussion: 

Air Force - FlyingIStrategic 
FlyingITactical 
Training Installations 

Army - FightingIManeuver 
Major Training 
CommandIControl 
Army Corps of Engineers 
Communications/Electronics - 

Sacramento Plan 
Navy - Shipyards 

Naval Stations 
Naval Homeports 
Naval Air Stations 
Training Installations 

Air Force Detailed Review - 
GenerallSpecific Compliance 
Base by Base Review 

Army Detailed Review - 
GeneralISpecific Compliance 
Base by Base Review 

Navy Detailed Review - 
GenerallSpecific Compliance 
Base by Base Review 

Air Force Review of Additions 
Public Law and Background Information 

LIB-U D.C. Deliberations; June 13, 14 1991 
General Services Administration Building 

Topics and Installations discussed: 
Air Force Detailed Review - 

Training Installations 
FlyingITraining 
Air Reserve Commands 
CastleIFairchild Comparison 
Commissioner's Questions 

* This is a formal transcript of the proceedings. 



LIB-V D.C. Deliberations; June 13, 14 1991 
General Services Administration Building 

Topics and Installations discussed: 
Army Fighting Installations 
Major Training Areas 
Training Installations 
CommandJControl Installations 
Industrial Category 
Naval Stations 
Naval Homeports 
Naval Air Stations 
Recruit Training 
Marine Recruit Depots 

* This is a formal transcript of the proceedings. 

LIB-W D.C. Deliberations Briefing Book; June 13, 14 1991 
General Services Administration Building 

Topics and Installations discussed: 
Air Force Detailed Review 

Training Installations 
Fl yingITraining 
Air Reserve Command 

Army Detailed Review 
FightinglManeuver 
Major Training Areas 
Training Installations 
Command/Control 
Industrial Bases 
Army Corps of Engineers 

Navy Detailed Review 
Naval Stations 
Naval Air Stations 
Marine Corps Air Stations 
Naval Shipyards 
Training Centers 
Marine Corps Recruit Depots 
RDT&E Labs 
Construction Battalion Centers 



LIB-X Army Corps of Engineers Hearing; June 5, 1991 
Rayburn House Office Building, Room 2167 

Sections and Statements include: 
Mrs. Susan Livingstone, Assistant 

Secretary of the Army for 
Installations 

Army Corps Reorganization Plan 
Lt. Gen. H.J. Hatch, Chief of 

Engineers and Commander of 
the U.S. ACE 

Maj. Gen. Art Williams, Project 
Manager for U. S . Army Corps 
of Engineers Reorganization 
Study 

Questions for those listed above. 

Congressional Testimony made by: 
Sen. John Warner (VA) 
Rep. John T. Myers (IN) 
Rep. Robert A. Roe (NJ) 
Rep. John Paul Hammerschmidt(AR) 
Rep. Bruce F. Vento (MN) 
Rep. James Oberstar (MN) 

Briefing by R&A Staff on Labs 
Mr. Paul J. Hirsch 
Mr. Dave Yentzer 
Mr. Alex Yellin 

* This is a formal transcript of the proceedings. 



LIB-Y 

QIv 
Congressional Hearing; June 17, 1991 

Installations for Further Study 
Fort Hamilton/Fort Totten - 

Sen. Alfonse M. D'Amato 
Rep. James H. Scheuer 
Mr. John Fagan 
Mr. Nicholas Giraffes 
Rep. Robert S. Walker 
Rep. George W. Gekas 
Maj. Gen. Gerald T. Sajer 
Sen. Harris Wofford 
Maj. Gen. Frank H. Smoker, Jr. 
Mr. David J. Brightbill 
Mr. William G. Carpenter 

Fort PickettIFort AP Hill 
Mr. Don Beyer 
Rep. Norman Sisisky 
Rep. Herbert H. Bateman 
Dr. James S. Harris 
Mr. Wayne Brooks 

Fort McCoy 
Mr. Robert F. Froehlke 
Gen. Gerald David Slack 
Rep. Thomas E. Petri 
Mr. Rod Moen 
Mr. Terry Musser 
Mr. Milo Seubert 
Mr. Dave Sullivan 
Mr. Terry Shepherdson 
Mr. John Graf 
Col. Bill Sorenson 

Fort Buchanan 
Mr. Ron Walker 
Mr. Jose Roberto Martinez 
Lt. Col. Wallace Fajardo 
Col. Luis M. Garcia, USAR 
Mr. Andres Rosario-Bordonada 
Mr. Juan H. Centrone 
Mr. Jorge Pedrosa 

NAVSTA New York, Staten Island 
Mr. Guy Molinari 
Mr. Stanley Lundine 
Sen. Alfonse M. D'Amato 
Rep. Susan Molinari 
Rep. Ted Weiss 



LIB-Y 
Qw (cont 'd) 

Ms. Elizabeth Holtzman 
NAS Meridian 

Sen. Trent Lott 
Sen. Thad Cochran 
Rep. Sonny Montgomery 

NSY Long Beach 
Rep. Glenn Anderson 
Rep. William E. Dannemeyer 
Rep. Dana Rohrabacher 
Sen. Alan Cranston 
Sen. John Seymour 

Goodfellow AFB 
Sen. Lloyd Bentsen 
Sen. Phil Gramm 
Rep. Solomon Ortiz 

Plattsburgh AFB 
Rep. David O'B. Martin 

U.S. Army Corps of Engineers 
Rep. Norman Sisisky 
Rep. Arthur Ravenel, Jr. 
Rep. William J. Coyne 
Rep. Herbert H. Bateman 
Rep. Harold E. Ford 
Rep. Lane Evans 
Rep. Norman Dicks 
Rep. Mike Synar 
Rep. Alan Wheat 

NAVSTA New York, Staten Island 
Vice Adm. Joseph Donne11 
Rear Adm. Joseph Callo 
Mrs. Anita Molino 

U.S. Army Corps of Engineers 
Sen. J. James Exon 
Rep. James M. Inhofe 
Sen. Arlen Specter 
Rep. Jan Meyers 
Sen. Strom Thurmond 
Rep. Bruce F. Vento 

NAVSTA New York, Staten Island 
Mrs. Lillian Liburdi 
Mr. Thomas DeMartino 
Mr. Maurice Shaw 
Mrs. Mary Maiorano 

U.S.S. Normandy 
Mr. Tom Deluca, for Lillian Popp 

* This is a formal transcript of the proceedings. 



LIB-Z Public Hearing, San Angelo Texas; June 18, 1991 
~oodfellow Air Force Base 
Statements made by: 

Governor Ann Richards 
Mayor Don Butts 
State Rep. Robert June11 
State Sen. Bill Sims 
Cong. Lamar Smith 
Mr. O.C. Fisher 
County Judge Robert Post 
Col. Charles Powell (Ret) 
Mr. Kevin Barry 
Gen. Henry 

NAS Meridian 
Statements made by: 

Rev. Randy Hopkins 
Earl Aycock, Jr. Family 
Mayor Jimmy Kemp 
Cong. Sonny Montgomery 
Gov. Ray Mabus 
Sen. Thad Cochran 
Sen. Trent Lott 
Mr. Raymond Fountain 
Mr. Bill Crawford 
Mr. Jack Douglas 

* This is a formal transcript of the proceedings. 



LIB-AA 
V 

LIB-BB 

D.C. 
1100 

Summary Hearings; June 27, 1991 
Longworth House Office Building 
Topics and statements include votes on: 

Naval Air Stations 
Army bases for further study 
U.S. Army Corps of Engineers 
Army RDT&E Labs (Mr. Singley) 
Navy RDT&E Labs (Mrs. McBurnett) 
Air Force bases for further study 

* This is a formal transcript of the proceedings. 

D.C. Summary Hearings; June 28, 1991 
2 167 Rayburn House Office Building 

Topics and statements include: 
Statement of Sen. Boren (USACE) 
AVSCOMITROSCOM 
Fort HamiltonIFort Totten 
Marcus Hook 
Letterkenny Army Depot 
Rock Island Arsenal 
Fort Buchanan, Fort Pickett, Fort 

AP Hill, Fort Indiantown Gap, 
Fort McCoy 

Army - Fighting Installations 
Fort Ord, Fort Polk 

Army - IETIBranch Schools 
Fort Ben Harrison, Fort McClellan 

Army - Command/Control 
Fort Devens 
Sacramento Army Depot 

Army - LabsICorps of Engineers 
Navy - Hunter's Point Annex, NSY 

Philadelphia, NAVSTA Sand Point, 
NAS Moffett Field, CBC Davisville, 
NAF Midway Island, NAVSTA 
Treasure Island, NAVSTA Long 
Beach, NSY Long Beach, Marine 
Corps Recruit Depots 



LIB-CC 

LIB-DD 

Air Force - Eaker AFB, Grissom AFB, 
Richards-Gebaur AFB, Rickenbacker 
AGB, Wurtsmith AFB, WilliarnsAFB 

Air Force - Changes to BRAC '88 
Hospitals 
Goodfellow AFB - Lowry AFB 

Summary Hearing Briefing Book (1); June 27, 1991 
Contents include presentations on: 

Navy - Complete detailed review 
Naval Air Stations 
Marine Corps Air Stations 
Naval Shipyards 
Construction Battalion Centers 

Navy - Bases for further study 
NAS Kingsville/Meridian/Chase Field 
NSY Long Beach 
NAVSTA New York, Staten Island 
NTC San Diego 
MCRD San Diego 
NS Treasure Island 

Army - Bases for further study 
Fort HamiltonITotten 
Fort McCoy/Pickett/AP Hill/Buchananl 

Indiantown Gap 
US Army Reserve Center, Marcus Hook 
Army Corps of Engineers 

Laboratories 
Air Force - Changes from BRAC '88 
Air Force - Bases for further study 

Goodfellow AFB, Plattsburgh AFB, 
MacDill AFB 

Summary Hearing Briefing Book (11); June 28, 1991 
Contents include presentations on: 

Army - Summary review of installations 
Navy - Summary review of installations 
Air Force - Summary review of installations 



LIB-EE Final Deliberations Hearing; June 30, 199 1 
Contents include presentations on: 

Army - Fort Ben Harrison, IN 
Fort McClellan, AL 
Fort Devens, MA 
Fort Dix, NJ 
Fort Chaffee, AR 
Fort Polk, LA 
Fort Ord, CA 
Sacramento Army Depot, CA 
Army Labs - CMRLIMedical Lab 21 
Army Corps of Engineers 

Navy - MCRD San Diego, CA 
NTCIRTC San Diego, CA 
NTCIRTC Orlando, FL 
NAVSTA New York, Staten Island 
NAVSTA Long Beach, CA 
NSY Long Beach, CA 
NSY Philadelphia, PA 
NAVSTA Philadelphia, PA 
MCAS Tustin, CA 
NAS Whidbey Island, WA 
NAS Chase Field, TX 
NAS Kingsville, TX 
NAS Meridian, MS 
Navy RDT&E Activities 

Air Force - MacDill AFB, FL 
Bergstrom AFB, TX 
England AFB, LA 
Moody AFB, GA 
Myrtle Beach AFB, SC 
Carswell AFB, TX 
Castle AFB, CA 
Loring AFB, ME 
Plattsburgh AFB, NY 



LIB-FF Final Deliberations Hearing; June 30, 199 1 
Contents include presentations and motions on: 

Fort Ben Harrison 
Fort McClellan 
Fort Devens 
Fort Ord 
Sacramento Army Depot 
Fort Dix 
Harry Diamond LabICMRLlMedical Lab 2 1 
MCRD San Diego 
NTCIRTC Orlando 
NTCIRTC San Diego 
NAVSTA New York, Staten Island 
NAVSTA Long Beach 
NSY Long Beach 
NSY Philadelphia 
NAVSTA Philadelphia 
NAS Whidbey Island 
NAS Chase Field 
NAS Meridian 
Navy RDT&E Activities 
MCAS Tustin 
Army Corps of Engineers 
Fort Chaffee 
Fort Polk/Fort Hood/JRTC 
MCAS Tustin 
MacDill AFB 
Bergstrom AFB 
England AFB 
Moody AFB 
Myrtle Beach AFB 
Carswell AFB 
Castle AFB 
Loring AFB 
Plattsburgh AFB 

* This is a formal transcript of the proceedings. 



LIB-GG 
w 

Working Papers for Major Closures 
Includes data sheet, base structure, base summaries, 
Information papers, Smart Papers, State ~ a p ' s  and 
State statistical data and other staff generated 
papers. Installations include: 

Fort Benjamin Harrison, IN 
Fort Chaffee, AR 
Fort Devens, MA 
Fort Dix, NJ 
Fort McClellan, AL 
Fort Ord, CA 
Sacramento Army Depot, CA 
NAS Chase Field, TX 
NAVSTA Treasure Island, Hunter's Point 

Annex, CA 
NAVSTA Long Beach, CA 
NAS Moffett Field, CA 
NTCIRTC Orlando, FL 
NSY Philadelphia, PA 
NAVSTA Philadelphia, PA 
NAVSTA Sand Point (Puget Sound), WA 
MCAS Tustin, CA 
NAS Whidbey Island, WA 
Bergstrom AFB, TX 
CarsweII AFB, TX 
Castle AFB, CA 
Eaker AFB, AR 
England AFB, LA 
Grissom AFB, IN 
Loring AFB, ME 
Lowry AFB, CO 
Moody AFB, GA 
Myrtle Beach AFB, SC 
Richards-Gebaur ARS, MO 
Rickenbacker AGB, OH 
Williams AFB, AZ 
Wurtsmith AFB, MI 



V 

LIB-HH Working Papers for Minor Closures 
Includes data sheet, base structure sheet, base 
summary, installation assessment, smart papers, 
information papers, State maps and statistical 
data and other staff generated material. 
Installations include: 

Harry Diamond Lab, Woodbridge Facility; VA 
Integrated Combat Systems Test Facility; CA 
Naval Electronic Systems Engineering 

Activity; St. Inigoes, MD 
Naval Electronic Systems Engineering 

Activity; Charleston, SC 
Naval Electronic Systems Engineering 

Center; San Diego, CA 
Naval Electronic Systems Engineering 

Center; Vallejo, CA 
Naval Electronic Systems Security 

Engineering Center; Washington, D. C. 
Naval Mine Warfare Engineering Activity; 

Yorktown, VA 
Naval Ocean Systems Center Detachment; 

Kaneohe Bay, HI 
Naval Space Systems Activity; Los Angeles, CA 
Naval Weapons Evaluation Facility; 

Albuquerque, NM 
Naval Construction Battalion Center; 

Davisville, RI 
Naval Hospital Long Beach, CA 
Naval Hospital Oak Harbor, WA 
Naval Hospital Orlando, FL 



LIB-JJ Working Papers for Realignments 
Includes data sheet, base structure, base summary, 
installation assessments, smart papers, information 
papers, state maps and statistical data and other 
staff generated material. Installations include: 

AVSCOMITROSCOM; St. Louis, MO 
Medical Lab 21 Study 
Letterkenny Army Depot, PA 
Fort Polk, LA 
Rock Island Arsenal, IL 
Tri-Service Project Reliance Study 
NAF Midway Island, Midway 
David Taylor Research Center Detachment; 

Annapolis, MD 
Naval Air Development Center; Warminster, PA 
Naval Air Engineering Center; Lakehurst, NJ 
Naval Air Propulsion Center; Trenton, NJ 
Naval Avionics Center; Indianapolis, IN 
Naval Coastal Systems Center; Panama City, FL 
Naval Ordnance Station; Indian Head, MD 
Naval Ordnance Station; Louisville, KY 
Naval Sea Combat Systems Engineering Station; 

Norfolk, VA 
Naval Surface Weapons Center Detachment; 

White Oak, MD 
Naval Undersea Warfare Engineering Station; 

Keyport, WA 
Naval Underwater Systems Center Detachment; 

New London, CT 
Naval Weapons Center; China Lake, CA 
Naval Weapons Support Center; Crane, IN 
Pacific Missile Test Center; Point Mugu, CA 
Trident Command & Control System 

Maintenance Activity; Newport, RI 
MacDill AFB, FL 



wdf LIB-KK Compilation of Working Papers for all installations 
Includes listings of all installations and bases 
above in one volume. 

LIB-LL A. DoD Base Structure Report For FY 1991 
(August 1990) Office of the Assistant 
Secretary of Defense (Production and 
Logistics). Sections include: 

Army 
Navy 
Air Force 
Marine Corps 

B. DoD Worldwide List of Military Installations 
(Major, Minor & Support) 1990 

C. GAO; Report to the Congress and the Chairman, 
Defense Base Closure and Realignment 
Commission (May 1991): Military Bases - 
Observations on the Analyses Supporting 
Proposed Closures and Realignments. 

LIB-MM Department of Defense Base Closure and 
Realignment Report (April 199 1). Submitted by 
the Secretary of Defense with Statement before the 
Defense Base Closure and Realignment Commission 
dated April 15, 1991. 

LIB-NN File of Installation Data Cover Sheets including: 
Closures 
Realignments 
Minor Closures 
Naval Hospitals 

Working Papers for Notional List to Investigate: 
Includes base data sheets, base structure, 
base summaries, state maps and statistical 
data. 
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A9NOLO L PL'NARO. STAFF DIRECTOR 
?*?RICK A TUCXEL STAFF DIRECTOR FOR THE M;NoRIP, 

WASHINGTON. DC 205 10-6050 

July 18, 1991 

Honorable Jim Courter 
Chairman 
Defense Base Closure and Realignment Commission 
1625 X Street, N.W. 
Washington, D.C. 20006 

Dear Mr. Courter: 

The Senate Armed Services Committee will hold a hearing on 
the 1991 Base Closure and Realignment process on July 23 at 2:30 
p.m. in room 8 1 - 2 2 2 .  The purpose of the hearing will be to: 

- Examine the recommendations of the Defense Bese Closure 
and Realignment Commission. 

- Consider Senate Joint Resolution 175 which recommends 
disapproving the entire package. 

- Discuss the prccess by which the Department of Defense 
and the Commission developed closure and realignment 
recommendations, and the changes to that process 
contained in the National Defense Authorization Bill for 
Fiscal Years 1992 and 1993 recently reported by the 
Senate Armed Services Committee. - 

- Discuss Department needs for any future commissions, and 
what functi.ona1 areas the Department believes merit 
further consideration for base closures or realignments. 

We would like to invite you, Commissioners Cassidy and Smith, 
and any other Commissioners who would like to participate. We are 
also inviting a representative of the Office of the-Secretary of 
Defense to testify. Should you wish to provide a prepared 
statement, please provide it to the Committee as soon as possible 
prior to the July 23 hearing. Early receipt of prepared 
statements gives Members of the Committee an opportunity to review 
these prepared statements prior to the hearing. 

We also ask that witnesses limit their oral testimony at the 
beginning of the hearing to ten minutes. This will give Members 
more opportunity to ask questions baaed on the witnesses oral 
remarks and prepared testimony. We have asked Senator Alan Dixon 

(I and Senator Trent Lott, the Chairman and Ranking Member of the 
Readiness, Sustainability and Support Subcommittee, to preside 
over this hearing. 



Should you have any questions regarding this hearing, Mr. ~ o b  
Bayer of the Committee staff (202-224-0065) stands ready t o  
assist. 

- - -  

Chairman 
- - 

Ranking Minority I-ember 
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The Honorable James A. Courter, Chairman 
Defense Base Closure and Realignment C o m m i s s i o n  
1625 K Street, N.W,  W t e  400 
washington, D. C. 20006 

I 
Dear Jim: I 

J 
i 

I wanted t o  let you h o w  that the Subcdnrmittee on Kilitary I 
mstallations and Facilities has scheduled a hearing on Tuesday, 
July 23, l99r at lO:O9 a.m. in 2212 Rapburn H o u s e  office Building I 
to  discuss'^.^. Resol~tioq 298 and H . 3 . R e s o l u t i o n  308, i 
legislation opposing tlle rec-&datio- mado by the Defense Base . j Closure and Realignment Comm%ssion. 1 

we would appreciate your at t~a ing  the heazing as a witness, 
and sharing y o ~ . v i e w s  an the base closure issae. 

Please have I I 
committee staff, in 21 

1 
I 
I 

PS/mac I 
I 
I 

I 
. . 
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CONGRESSIONAL RECORD - SENATE August 2, 1991 

tween the issue of SLEP of the U.S S. 
m NEW WORLD ORDER Kennedy and the expected closrlre 

In the aftermath of the cold war the dnte for PNSY 88 required by the ~ R S P  

order & In part a challenge to keep the dm- sfon's recommendations. 
gem of dtsorder at bay. Mr. NUNN. Yes. the cornmlItct 

The Pemlan Gulf conflict w w  the based Its action on the belief that nri 
first major international event in the overhaul as opposed to a SLEP is mtJro - post-cold-war world, and the flrst test approprlate for the U.S.S. Kcnt l~dy .  
of a possible new world. I t  requlred Mr. SPECTER. I appreciate tlte 

serve fom should be:downsized rough- timately 'be' taken. wtptn the time- strabts. The committee has produced 
Is 11% VropprtiQn to the downsizlnu of frame stipulated in the Bme Closure a bill that respects the pararnetrn of 
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Are Black Conserc 
Black conservatives a s  the heirs of 

Booker T. Washington and Marcus Gar- 
vey? You can't be serious. 

I write regarding two recent articles 
about Clarence Thomas. Supreme Court 
nominee, and black American conserva- 
tives ("The Marshall Seat: Bush's Court 
Nominee, a Black Republican, Is  Deft Fo- 
litical Choice," July 2; "Against the 
Grain: Black Conservatives Wield Growing 
Clout Beyond Their Number," July 3 ). 
Your writers refer to the black conserva- 
tives as being characteristically in favor of 
black self-reliance and against government 
support programs. Unfortunately, the tluo 
articles, which are  otherwise excellent, 
slip into endorsing the way black conserva- 
tives describe themselves without ade- 
quate indication that the self-description 
is open to question. 

As alluded to in the article of July 3, al- 
most all black American leaders and or- 
ganizations stress black self-reliance and 
self-respect a s  the necessary foundation 
for alleviating dreadful conditions in the 
black community. These leaders include 
people a s  diverse a s  Jesse Jackson, Doug 
Wilder and Benjamin Hooks. 

There are, indeed, important differ- 
ences between black conservatives and 
black leaders who describe themselves as  
liberal, progressive or radical. It is not, 
however, the view of anyone other than the 
black conservatives that they uniqutlly 
stand for the principle of black self-reli- 
ance. In fact, it is a matter seriously open 
to question whether the black conserva- 
tives have any significant commitment to, 
or prescription for, improving the life pros- 
pects of the majority of black Americans. 
For example, an article in the Los Angeles 
Times recently describes Clarence 
Thomas's heartless attitude toward his 
own sister who, unlike Mr. Thomas, has 
been unable to escape poverty. 

Heated discussion concerning the pro- 
portion of the black community's responsi- 
bility for the situation in which it finds it- 
self will continue until the remnants of 
American-style apartheid have been eradi- 
cated. 

STEPHANIE L. PHILLIPS 
Associate Professor of Law 

State University of New York 
at  Buffalo 

Buffalo, N.Y. 
* * *  

Your clear attempt to smear the char- 
acter of Clarence Thomas (page one, July 
19) is an affront to anyone who believes in 
the ability and intelligence of black Ameri- 
cans. The attempt to portray Judge 
Thomas as  a hypocrite regarding affirma- 
tive action, calling him a "beneficiary of 
racial preferences throughout his adult 
life." is insulting and degrading to anyone 
such as Judge Thomas who has been snc- 
cessful on his or her own merits. 

One could deduce from the assertions in 
this article that Mr. Thomas is of average 

latives Hypocrites? 
extent JFK's candidacy in 1960. 

One can't help but wonder if Mr. Wilder 
would ask such a question of millions of 
Americans of the Roman Catholic faith 
who have faithfully served our nation in 
the various branches of our armed forces 
in time of need, including countless num- 
bers who gave their lives for our freedoms 
and way of life? 

THOMAS E. DENNELLY 
Baldwin. N.Y. 

* * *  
I suggest Gov. Wilder read the original 

Article Six of the U.S. Constitution, the last 
paragraph of which concludes, ". . . but no 
religious test shall ever be required a s  a 
qualification to any office or public trust 
under the United States." 

Mr. Wilder's statement is unconsciona- 
ble and unconstitutional; he owes an apol- 
ogy to Judge Thomas. 

EDWARD P. BRANDEAU 
Flemington, N.J. 

Navy Acted Unfairly 
In Shipyard Closing 

Contrary to your July 3 editorial. I do 
not think the recommendation to close the 
Philadelphia Naval Shipyard is unpatri- 
otic, I think it is unfair. 

For example, the Navy staff held secret 
meetings with the Base Closure Commis- 
sion. The meetings violated the commis- 
sion's own statutes requiring them to open 
such discussions to the public. 

The Navy also requested and approved 
funding enabling the Long Beach Naval 
Shipyard to repair nuclear ships. The Navy 
then declared it would close all shipyards 
incapable of such work. Philadelphia's was 
the only one in that category and, not coin- 
cidentally, remained on the closing list. 

Adm. Peter Heckman advised the Navy 
not to close the Philadelphia yard. Adm. 
Heckman oversees all Navy shipyards and 
was in a position to know the military 
value of Philadelphia's. However, the 
Navy prevented him from sharing his in- 
formation with the commission. 

In my opinion, these are  cynical, ma- 
nipulative acts. You didn't do your home- 
work before criticizing my position, and 
compounded the error in the last para- 
graph of your editorial, which does not ap- 
ply -to Philadelphia. 

The Navy intends to retain control of 
the yard, so the Philadelphia area will not 
only lose tax revenues, but also will not 
have the opportunity to redevelop the 
yard. 

Navy control forecloses the innovative 
solutions vou suggest that members of 
Congress ;nderta& on behalf of our con- 
stituents. 

REP. ROBERT E. ANDREWS (D.. N.J.) 
Washington 

G U A T E M A ~  CITY-As his five-year 
term a s  president of the Supreme Court 
comes to an end, Edmundo Vasquez sums 
up his experience in that position: "Justice 
in Guatemala is a complete farce." Com- 
ing from one of the country's most distin- 
guished jurists, this statement stirred a di- 
versity of reactions from government offi- 
cials, politicians and the bar. 

Under Mr. Vasquez, it seemed that the 
judiciary had gained independence and 
that corruption-at least in the higher 
courts-had been stopped. But Guatema- 
lans a re  learning the hard way that putting 
honest people in charge will not lead to the 

The Americas 
By Lucy Martinez-Mont 

kind of institutional arrangement we want 
for our country. Something is fundamen- 
tally wrong with our judicial system, and 
recent changes in the legislation, all the 
way up to the Constitution, are  making 
things worse. 

It so happens that, in a certain way, 
Guatemala has become the victim of well- 
meaning foreign governments and human- 
rights organizations. In order to accommo- 
date their wishes (a precondition if Guate- 
mala is to retain foreign-aid benefits), 
laws were rewritten in a fashion that en- 
courages crime. Under the 1984 Constitu- 
tion, the rights of the criminals are, in 
practice, better defined and easier to en- 
force than the rights of law-abiding citi- 
zens. 

Just one example: Article Six of the 
Constitution states that a person who is ar- 
rested must be either taken to court within 
six hours or set free. Policemen who do not 
abide by the six-hour rule are punished se- 
verely. Given the country's deplorable 
communications (from roads to telephones 

For Want o f  a Footnote I I 
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Iraq finally lifts 
veil on   rani urn 

arms and ammunition left beh~nd 
By Nichdas Phythran 
U U T E M  YW YYNCV 

during their retreat in what could be 
a violation of the Gulf War cease-fire 

BAGHDAD, lrsq - lraq sham,j resoIu"on. the Associated Press re- 
U.N. inspectors 17.6 pounds of irra- ported. 
diated uranium yesterday after ad- tU.N. spkesman Fredrick Eck- 

it around for four hard said U.N. observrrrs had seen 
months t,y m c k  to hide it from three what appeared to be Iraqi civilians 
p - ~ s  nudear  inspectim rums. taking the supplies. but he had not 

mvfd K~~ lmder of the h b u n h  dircctiy o b s e ~ d  Iraqi soldiers in 

inspection team to visit Iraq since thezone. 
the Persian Gulf war, said the urn. YWe have not o b s e ~ d  b e  Iraqi 
nium w m  the first stage of. p-sa mi l imr~  -moving these things from 
to produca plutonium, is used thedemilitarized zone:'he said. "But 
to nub nuclear warheads. wehaw s u n  civilians moving things 

But he said that once p-ued in out. and if they are  militaw people 
l nucl-r r u c t o r  it would only p m  disguis&ascivilians,wcca~ot Mr- 
duce about 0.140 to 0.175 o u n w  of ify it:'l 
plutonium. a tiny amount in terms of Mr. Kay. whose team is tooking for 
wcrpau-nuking. evidence of a nuc lu r  -pons prct. 

-mlhey tbt thy b d  it, gram, said the Iraqi authorities had 
but only ey did [he,, tell us he admitted ~ s s e s s i n g  the irradiated 
whole story of how they m d  it IRAQ. . .pg, 8 
smund in trucks." Mr. Kay told 
pone- 
'Thy kept it in a barrel. moving - - J C m  

it amund an r truck so that we could 
nor find i t  n e v  moved it around for 7 w. 9 , 1991 1 

- , - -  . L 

USA l D m Y  Aug* 

four months." 
[At the United Nations in New 

York. officials said that Iraqis haw 
been c m u i n g  into the demilitarized 
zone with Kuwait and mnoving 

Navy Acted Unfairly 1 
I n  Shipyard Closing . / 

Contnry to your July 3 editorial. 1 do 
not think the recomnlendation to clmc,the 
phi lad el phi:^ Naval Shipyard is unpatri. 
otic. i think it is unfair. / 

For example. the Navy staff.held secret 
meetings with the Base.Closure Commir 
sion. The.meetindGiolated the cornmts. 
s~un's own statutes requiring them to open 
such discussions lo the public. 

The Navy also wqueaed and approvrd 
fund~ng enabling the Long Beach Naval 
Shr~vard to repair nuclear ships. The Navy 

- 
MINOR MEMOS- At a Cabinet dlnner 

B,,s~ -the'Scmctott ~ ~ ~ ~ , j -  
honor me dflcial abk lo dore Ineon- 
splcuwsty at meetlnp. The Mnncr: * 
fen* Sccntarv Chtnev. . . . 

Heckman oversees all Navy shipyards and 
was in a positbn W know Ihe rnllltvy 
value of Philadelphla's. However. the 
Navy prevented hlrn from sharing Ma in. 
formation with the commission. 

In my oplnion. Ulcsc a n  cynical, ma 
nipul~llve acts. Yw didn't do yoor home- 
work bcforr criticizing my position. ma 
compounded the error In the 1 s t  para 
graph of your editorial. which das not rp 
ply lo Philadelphia. 

The Navy intends to retain cantrol o 
the yard. so the Philadelphia area rill no 
only lose tax revenues. but also will m' 
have the opportunity to redevelop th 

the;-declared-lt would close all shipyards yard' 
incapable of such work. Philadelphia's was Navy contrd forrc)oscs the innovrliv 
the only one in that categury and, no1 coin- that memkK 
cidenlallv. remained on the closing list. 9" undertrke On of Our * -.- 

~dm.-~eter  Heckman rdvistd tht Navy ftituenu. 
not to close the PNladelphia yard. Adrn. RO- g. (D-. NJ 

EDITOR'S NOTE: The editorial referred 
to was published in the CURRENT NEWS 
Early Bird ,  July 3 ,  1991, Pg. 3 

NRJ YORX TIMES Aug. 9, 1991 Fy. 3 

Correction 
A front-page rrtlcle on Wednesday 

about thc~mUItary's plans for cut- 
backs. md the pomibk Lmp8cr m 
black servtcc member& mlrLd+ntI- 
lied John W. Shu,nm md r e f e d  Ln- 
correctly to hla rank at retlremenc 

tary of the Army; the Secretary is 
Michael P. W. Stom. Mr. Shannon re 
tired from the Army as  a colonel, m 
a lieutenant colonel. During the 1950'. 
he served in the same brigade a 
General Powell. but not in the u r n  
unit of the brigade. The .nick alr 
referred incorrectly to the Arm 
K N ~ W  Of Pd. ChrrkS C. MWkW C 
Northwestern Unlversity. He was s 
enlisted m a n  not m officer. 

EDITOR'S NOTE: The article referre2 
to was published in the C(JRREWf #Ell6 
Early Bird, Aug. 7, 1991,  Pg. 1 

9, 1991 Pg- 3 . 

Navy may revise conclusion on Iowa explosion 
~y Bill Nichob 
USA TODAY 

K a t h y  Kub ic ina  worked  f o r  28 
months and spent SlS,000 of her o m  
money hoping tor the ~ e a o  she heard 
Thursday. 

l'be Navy may d m p  its finding that 
KuMcfna's br~hcr, Cl8ytDa Hamvig 
~ ~ c d  himsdt and 46 olber sniailon in a 
1 9Bg b h t  on the USS Iowa rrpora say. 

"This is what we've been maintaining 
and it's about time tor the Navy to ' f t s  
up." Kubidna said from her Cleveland 
home command past lor h a  Wwjrcar 
media c a m p a i g  a@- the Navy. 

Quoting unnamed Navy o5ciah The 
New York Times and The M a t e d  

say a new xria of tests done by 
(he Navy an4 an independent laboram 
ry show the Iowa explarjon may have 

bce~ acddentaL 
Tbe Navy had dalmed' HMwig a 

~ m a t c 0 " t h e s b i R - a -  
bled loner who "most likely put a d w  
netor in the No. 2 gun tur;nt in an a d  of 
suicide and murder. 

T b e l W t d g h m l ) y - a n d l a k r r C  
~autheCamtllaofdmdIowrsaiC 
ors-rwtbcNavfsS4mlllioaIrrvatl- 
@homaacil#ttoavoldNavyla~ 

Cmlpa--.- 
rrapensd1PstycaralmaGcacralAc 
cwntlng oma study sbowrd " u r n  
plained Wtlon" d gunpcrrdct WP 8s 
apteiibkcsux. 

N w  rrports indicate the new tcjU 
thou@ m h 8 t  h U 8 t d d v C  Suppart 
that theory. 

A Navy spokaman wwld not corn 
ment on the case Thumd~y. He said a 
final report would be r e l e a d  by sum 
m d s  end at tbe earllat 

Hartwics family has Ikd a $90 miL 

Uoa suit -rat the Navy - which pins 
a $2 billion suit bv 37 atber Wia .-.- - 

~ l h r ~ ~ u r ~ o l n ~ , b r r  
U k d a d ~ m d t ~ N B C  
w a s t a i e r ~ b c w ~ ~  
i o v e Y . a d t b d t k a h t p d m v a ~  
tor(0frmebhP 

ThcN.Vy'siar\rrpatdldWmeb 
U a l t b o s a ~ u d t h e N w ' ~  
lhhtakQaarpadaq"rrgac' 

~ ~ I h a B u h l g ' ~ ~  
y c r , s a y S t b e c r a r a b u l l t o a ~ .  
conjecture and Ino- W k t v  mcY 
were forad to dad with tbe hctr ... 
the Navy wcu left with Ume cbda but 
to refrent hwn their rldLcul0ln tbcay." 

Hortarlh mother, Evetyn am W 
ing wilt &be the lea, d h a  wn 
pluely, but aa rpdw would bdp. 

" I d I l w a f K t o h a f t h t M ~ ~ ~ W  
were wrong Then I p r o w  vill? 
able to smile and a Uttk bir 

- 
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Not ordered not to testify on b&es 

J&~$PA lobodz~an s July 9 article. three years ago, when It became apparent 
"Suit filed &-opJ-;LqrO!e.S.Sq .l!,l!l!,l!.. ... that the Navy's ability to US tbe drydock 
sentence from a Dec. 19. 1990. memoran- in San Francisco would not be possible 
durn 1 allegedly submitted to thc chief of after December 1990. The current base 
naval operations In which I recommended closure. issue had not even arisen when I 
that the Phlladelphia Naval Shipyard be made this decision. Funds to upgrade the 
down-sized rather than closed. The article drydock at Long Beach became part of the 
then states that 'Navy officials refused to biannual budget process, thus the tw* 
allow lrnel to pamcipate in tbe base c le  year delay in the funding request. The 
sure process" and that "Assistant Secre- fact the request appears to coincide with 
tary Donald lsicl Howard ordered lmel not the current base closure agenda is purely 
to testify before the Base Closure Commis- a matter of coincidence. 
son  about the naval shipyard." Your article states that Navy officials 

The memorandum Is an internal Navy refused to allow me to testify. Thls state- 
Department document in which I. as then ment is totally false. Having been asked to 
head of the naval shipyard complex, sim- testify by individuals representing a vari- 
ply exercised my duty to express to my ety of agencies, I chose not to do so, for 
military superior a dissenting opinion. compelling personal reasons. My opinions 
nothing more.To place i t  tn the context had been freely expressed and considered 
of Mr. Slobodzian's article is misleading. in depth during the Navy's base closure 

The decision that he cited to upgrade process. I was convinced and remain so 
the large drydock at the Long Beach Na- that my testifying before the commission 
val Shipyard was made by me nearly would alter nothing. I contacted Under- 

secretary of the Navy Daniel Howard. 
both to seek his advice and to obtain his 
endorsement of tbe personal positlon I 
had adopted. that of not testifying. Secre- 
tary Howard reaffirmed that 1 was totally 
free to do whatever I saw fit and encour- 
aged me to carry out my personal plans. 

To somehow Infer that he "ordered" me 
not to testify would first imply he had 
overstepped hls authority and secondly 
would be a totally false conclusion to 
draw. To have published such a serious 
allegetlon, even though allegedly quoted 
from a lawsult, while uslng my name, and 
doing so without even the courtesy of an 
inqulry to me as to the actual circum- 
stances, casts doubt upon the journalistic 
integrity of your editorial staff. You have 
publicly impugned the good name and 
personal and professional reputation of 
one of the Navy's foremost and most dedi- 
cated public servants, whose advice 1 sim- 
ply sought and who freely offered It. 

P. M. Hekman Jr. 
&e Admiral (retired). U.S. Navy 

Aiken, S.C. 

EDITOR'S NOTE: The article referred to was published 
in the CURRENT NEWS E a r l y  B i r d ,  July 9 ,  1 9 9 1 ,  P g .  15  

LONDON FINANCIAL TIMES A u ~ .  81 1991 Pg. 6 

I Smiths awarded key US military contract 
C h a r l e s  L e a d b e a t e r ,  lndu 

1@!ITHS INDUSTRIES, the 
British based aerospace and 
medical equipment group, yes- 
terday significantly strength- 
ened-  i ts  position i n  the  US 
aerospace industry by winning 
developments contracts from 
the US military which should 
lead to orders worth almost 
Soom. 

In the largest deal Smiths 
beat off competition from Lit- 
ton Industries, the  US aero- 
space group to win the devel- 
opment contract to supply the 
US military with a new genera- 
tion of aircraft gyroscopes. 

The award to Smiths is a 
blow for Litton which has held 
a dominant position in military 
gyroscope manufacturing for 
many years. 

S n ~ i t h s  has been awarded a 
S13n1 contract to develop a new 
generation of gyroscopes to be 
retrofitted onto US military 
aircraft and a $15m contract to 
develop specialised equipment 
racks for US Navy aircraft. 

The contracts  a r e  fur ther  
e v l d e r ~ ~ e  of S~ii i th 's  growing 
strength in the US aerospace 
industry.  In April i t  was 
-warled an avionics contract 

n Boeing, the civil airframe 
ufacturer, which could be 

next decade. Sn~i ths  is provid- 
lng L'oeing with a n  innovative 
fllght management and infor- 

s t r ia l  Editor 

mation system which was orig- 
inally developed for military 
aircraft. 

The milltary contracts have 
been won by two of Smiths' US 
subsidiaries, which it acquired 
in 1987 to strengthen its posi- 
tion in the US market. 

Smiths believes that despite 
declining military spending 
orders to  upgrade aircraft 
through fitting advanced elec- 
tronics should provide it with a 
good marke t  in  the  next 
decade. 

Its main plant a t  Grand Rap- 
ids in' Michigan will develop 
and produce the  gyroscopes, 
which show an aircraft's atti. 
tude and heading. The US mili- 
tary is replacing its mechanical 
gyroscopes with a new genera- 
tion of electronic systems. The 
Smith's gyroscopes, which use 
a n  innovatwe fibre optic tech- 
nology, will become standard 
products to be retrofitted to all 
US military aircraft from 1995. 
The alternz~tive used the kind 
of laser technology cnlployed 
in the highly sophisticated 
guidance systems in cruise 
missiles. 

As well as orders from the 
US military for gyroscopes 
worth about S300m between 
1995 and 2005, Smiths estimates 
there is considerable export 
demand. 

'I'he company's Now Jersey 

plant has won a separate $15m 
development con t rac t  for 
equipment racks to carry air- 
borne self protection equip- 
ment. Analysts estimate thls 
could generate sales of Inore 
than $90m in the ten years to 
2005. 

Trade unions called on the 
government  yesterday to 
encourage defence manufactur- 
ing companies to  diversify 
after publishing a survey show- 
ing nearly 36.000 job losses in 
the sector this year and last 
writes Michael Smith.  The  
report says that the 35,831 job 
losses amount to 10 per cent of 
employment in primary suppli- 
ers to the Ministry of Defence 
and more than 5 per cent of 
total private sector defence 
employment. 

The list of companies which 
have made workers redundant 
includes British Aerospace, 
Vickers, Dowty, Rolls-Royce 
aerospace division, Marconi. 
CEC. Westland Helicopters and 
British Nuclear Fuels. 
.--- 

NASA. . .from Pg . 14 

In addition, the sensing instru- 
ments have conflicting needs that 
argue against putting all of them on 
one platform. some say. Scientists 
interested in visible wavelengths 
want to observe early in the day. 
before clouds form, while thwe in- 
terested in heat want to do their 

studies an hour or two past noon, 
when a build up of clouds is likely to 
frustrate optical instruments. 

Some also warn that the massive 
amounts of data the big satellites 
are expected to rain down each day 
could be much more than the 
ground team will be equipped to 
analyze. 

Shelby Tilford. NASA's director 
of Earth Sciences, widely viewed as 
the point man in favor of the "big- 
sat" approach, says he's not wedded 
to bigness. "I am a champion of get- 
ting the most science for the dol- 
lar." 

However, T i o r d  said, the big 
EOS satellite is different from the 
space station and the Hubble in im- 
portant respects: it is a creature of 
the science community, unlike the 
space station. And unlike the Hub- 
ble, the EOS instruments operate 
independently, rather than relying 
on a single primary minor. 

But he added, "I can't say we 
don't have a few single-point failure 
possibilities." In other words, there 
are elements on the platform whose 
failure could ruin the whole. 

'If there's a unifying theme in all 
this." said a Senate aide who follows 
the issue, "it's what's really happen- 
ing with any of these big projects. 
Decisions that get made are not 
conclusive. The future direction 
[for the space program] is really up 
in the air." 
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By Barton Gellman 
7 Washmcon Pant Scan Wnm 

gefense Secretary RicQard B. 
Cheney, under pressure from Con- 
g&ss to soften the impact of U.S. 
trbop reductions on the servicemen 
a d  women who lose their jobs, yes- 
teiday proposed a plan that would 
for the first time pay partial retire- 
ment benefits to personnel who quit 
wfth less than 20 years in uniform. 

The "volunta separation incen- 
ti+," a wjor Z n g e  of d i r d n  
for the Pentagon: would be offered 
t a  some officers and enlisted men 
a d  women with as  little as six 
y&8 of service. Only personnel in 
"&tyr skills, ,grid* and length of 

service where existing personnel 
significantly exceed future require- 
ments" would be eligible, according 
to a news release issued yesterday. 
Spokesmen said the services have 
not decided the details. 

About 400,000 people in unifonn 
must s t~ l l  leave the services to  
achieve by the end of fiscal 1995 re- 
ductions begun last year-from 
some 2.1rmillion active duty per- 
sonnel to about 1.6 million The re- 
ductions, part of a gerieral stream- 
lining of military budgets, are a re- 
sponse to  federal fiscal p re s s~% 
and the decline of the Soviet Union 
as  an adversary. 

HistoricaUy, the military has paid 
no retirement benefits to those who 

quit before 20 years. Those forced to 
leave before 20 years are entitled 
only to a hmp "separation payment." 

Yesterday's proposal falls short 
of a full-scale early retirement plan, 
because it includes no medical, 
commissary or travel benefits and 
calls for payments for a fixed num- 
ber of years, not life. 

For those eligible, the annual 
payment wqukl equal 2.5 percent of 

.their base pay rnuttiplied by the 
number-of years in service. The 
paymepts would be made for twice 
the nllh.lber of y e m  the recipient 
had served. After 10 years of ser- 
vice, for example, an early retiree 
would be e l l ~ b l e  for 20 years of an- 
nual payments at  25 percent of base 

pay. Maj. Doug Hart, a Pentagon 
spdtesman, said the new incentive 
is targeted a t  personnel with 10 to 
16 years of service. He said the 
measure is intended to be "cast- 
neutral,' saving as much as  it casts 
by replacing some highly paid sen- 
ior perspnnel with new recruits and 
leaving other jobs vacant after they 
depart. 

Congress has grown increasingly 
critical of the Pentagon's efforts to  
manage the departure of nearly 25 

:.percent of its force. Earlier thjs 
month, the Senate Armed Services 
Committee voted to forbid forced 
retirements until the Pentagon de- 
cides how to compensate the people 
r q u i r x l  to leave. 

- - 
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' Housd vote 
all but dooms 
the Navy yard 
9v  Alexis Moore 

d;er Wuhim,ron Bureau 

WASHINGTON - In 's  move that virtually (I* 
doomed the Philadelphia Naval Shipyard and 
Navy Base, the House voted overwhelmingly 
yesterday to approve shutting those facilities 
and 33 other milltary installations. 

On a 364-60 vote, the House also approved 
reductions at 48 other bases nationwide. , 

The closures and reductions, part of the 
effort to scale down the military as the Cold 

, War ends, had been mommended by a 3pe- 
cia1 independent federal panel and approved 
by President Bush. Under the rules govern- 
ing the cuts, only a vote by both houses of 
Congress to disapprove :he list in its entirety 
could cancel the closures. 

Alon with the Philadelphia faclllties, the 
list incfndes the Naval Air Development Cen- 
ter in Warminster, Bucks County, and Fort 
Dix In Burlington County, N.J. The naval 
center will Lose most of its jobs to another 
facllity In Maryland; Fort Dix will be allowed 
to mmaln open at least for now as an ex- 
panded reserve training center. 

The House vote came on a resolution co- 
sponsored by Reps. Olympia J. Snowe (R., 
Malne) and Thomas M. Foglietta (I?.. Pa.), 
w b w  district includes the yard. to reject the 
list recommended by the Base Closure and 
Realignment Commission. 

Sources on Capitol Hill doubted thaythe 
Senate would vote on a similar resolution 
sponsdred by Sen. Arlen Specter (R..,Pa.) 
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before Congress recejses for August, but-it is 
wldely expected that when 11 dws.vote, the 
Senate will approve the list. 

During two hours of debete. Phlladelphib 
area lawmakers strongly urged the House to 
support the FogliettaSnowe resolution. Rep. 
Curt Weldon (R.. Pa:) waved a tw&foot replt. 
ca of a 'rubber stamp. dgliifling that "the 
entire process was a sham.. :. The Navy. the 
Department of Defense, the base closure 
commission . . . all rubber-stamped the 
Navy's decision. The Navy set out to close 
Philadelphia from the get-go." 

Foglietta stressed that if the Navy is al. 
lowed to follow through on its plan not only 
to close the facilities but also to mothball 
them. "not only will 47,000 people lose their 
jobs, but there's no environmental cleanup, 
no economic conversion, no way to develop 
new jobs, and no way for the city to start 
earning tax revenues from this two-mile. 
priceless waterfront property." 

After the vote, lawmakers said the yard's 
immediate future rests with the scheduled 
work on the aircraft carrier USS Kennedy. 
Congress last year directed that the carrier 
be sent toPhiladelphis for an extensive 
overhaul In 1993- the same year the yard is 
scheduled to be clased. But the Navy has not 
committed itself to the overhaul. 

A bipartisan congressional delegation from 
the three-state area, led by Foglietta, Weldon, 
Specter and Rep. Robert E. Andrews (D., 
N.J.), has been lcbbying fiercely for the yard. 

They have argued that the yard. which 
specializes in intensive overhauls of conven- 
tionally powered ships, is critical to national 
security, that the Navy targeted the Philadel- 
phia yard unfairly, and that the commission, 
staffed with many Pentagon workers, ig- 
nored its mandate to evaluate Pentagon rec- 
ommendations independently. 

Foglietta, Weldon and Andrews repeated 
those arguments on the House floor yester- 
day, with Snowe and Rep. Patricia Schroeder - 

CURRENT NEWS ANAL YSlS & RESEARCH SERVICE 
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(D., Colol warning members that in 1993, 
when the process for the next round of 
closures is scheduled to begin, their districts 
may be at the mercy of a flawed process. 

One lawmaker explained yesterday's l o p  
sided vote this way: "Too many don't think 
any further than their own districts" and the 
immediate future. 

Andrews said he had expected the outcome 
of yesterday's vote, but continued "to be 
optimistic about the Kennedy, because we're 
fighting there in more familiar territory and 
we still have hopes about the injunction." 

Andrews referred to a request by Philadel- 
phia-area lawmakers and more than a score 
of others for a federal injunction blocking 
any further cuts in personnel or work at the 
shipyard. The request, filed July 8 in U.S. 
District Courl in Philadelphia, also sough 
immediate dewsitions of ranking Navy offi: 
cials and the release of thousands of dmy 
nents. 

Judge Ronald L. Buckwalter granted 16h: 
latter part of the request last Wednesday aqd 
set a Sept. 30 hearing on whether a prelimi- 
nary injunction should be issued. 

The suit contends that the documents and 
interviews wlll show that the Navy rigged 
the baseclosing process to ensure that the 
shipyard would be recommended for closing 

Before approving the list of base clos~ngs. 
the House voted to require the Pentagon tc 
consider U.S. bases on foreign soil for closure 
in 1993 and 1WS. 

The 412-14 vote came as Defense Secretary 
Dick Cheney announced that the Pentagon 
would end operations or reduce forces at 79 
installations in Europe. 

The changes, designed to take effect before 
1995, will affect 11,000 military personnel and 
1,500 civilian personnel. 

Several House members said they were 
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all this hot, sweaty, sometirnes,mes'sy work in Base closings necessary sacrifice full view of the public, via C-SPAN. 

President Bush now has a week to ap- 
3me in Congress a re  taking the news of fices have to be made for the nation's greater prove the recommended closings as a pack- 
mended closings of military bases in  d and that the commitment to reduce de- age, w ~ c h ,  happily, he has indicated hc  ill. 
districts with a notable lack of grace. g s e  spending is a lost cause unless his col- Then Congress will have 45 days to OK it, 

. 

%re than a few threaten to torpedo the work leagues resist self-centered NIMBY urges. which it should unless Ule naysayen erect 
oEthe congressiona'lly mandated panel that .. Besides, co?lmunities -where military 
had the hard job of choosing which installa- bases have been shut down don't have to curl 'Ome 

lions were essential and which weren't. i l p  and die. Previously impacted towns have Chances are, the Georgia delegation can 

.: : And then there's Rep. Leon Panetta (D- .made comebacks, with even more broadly be to approve the since the 
Calif.), who had the guts to dispense this :based and healthier economies than before. only site in the state marked.by the 
tough advice to his constituents. .But before the readjustment can begin, peo- Pentagon for closure; Moody Air Force Base 
- - "I believe the time has come now for the ple have to face facts, as Mr. Panetta says. at Valdosta. was r ~ ~ ~ ~ e c t e d  by the panel. 

community to face the reality that Fort Ord One going-in fact is that the panel, known Georgians in general and Valdostians in 
will be closed (eliminating as  many a s  16,000 officially as  Defense Closure and Realign- particular ought to realize yet another round 
iobs in  his district) and to move on." ment Commission, did a commendable job, of closings may be needed to meet later bud- 

Oh, sure, he says he'll make darned cer- producing, overall, the least disruptive cuts. get targets. It's a good idea to prepare for that 
tain the Army cleans up toxic waste in  and In most cases, the panel went along with the possibility by diversifying so  communities 
w u n d  Fort Ord and provides readjustment military's judgment on closings, but it  asked here a r e  no! so dependent on a base's l ee t ion  
benefits to the community. Mr. Panena is  re- penetrating questions and made enou8h ex- for their livelihood that their health will be 
aliStic enough, however, to know that sacri- ceptions to show its independence. And it did threatened if they have to go cold turkey. 
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Suit filed 
- "What we've gone through for the said, the suit could affect all of the the Navy began its facilities review 

last few months was a kangamo Navy's recommended closings and for the base c!osure process - the 
court." he said, referring to the com- cutbacks, including the Naval Air Navy requested S1.0.5 million to u p  
mission hearings. Development Center in Warminster, grade the Long Beach Naval -Ship 

The suit is apparently the first at- Bucks County, yard in California for nuclear c a p  to keep tempt to Use the federal eoUrtS to ~h~ alleges that Navy officials bility. Long Beach and Philadelphia 
block a recommended base closur- .ammined at 18 violations of were theonly two non-nuclear navhl 
e,and area officials Yesterday put Up the Defense B~ amre and Re shipyards and it has long been as- 
a unified, bipartisan front in what . agnment  A C ~  of 199,) a law designed sumed that a closure order would 
may be their last chance to prevent. by Congress toe& that h e  pol is  affect one of the two facilities. 

at the 190-year.01d facuv in tary facilities is done in an equitable Long Beach not only violated its own 
Philadelphia and open manner. guidelines but clearly establishes a 

The base closing isw requires the tainted, ,,,, to ,, on the memi, the suit a l l ege  B e  N a y  prdiwsi t ion by the Navy to close 

tions by July If approved, the Ilst excluded from consideration for the Philadelphia Naval Shi~yara" allege ,,-, which ,, , clodng all S ~ X  or im shipyards up, . the "it conten*. 
BY Joseph A Slobodztan lative days to reject the entire list or :2: grzt ~ l ~ ~ ~ f ~  ~llqvtnr90nwmvr allow it to go into effect. 

A coalition of area political leaders Joining Specter in the snit are US tailored to ensure that the Philadel- 
and labor o n i o ~  mp-nting sh ip  , Sen. H* Wofford (D.. Pa.); New , yard worken ffled suit yesterday in Jerseys two Democratic sensor% 

N~ o f f i ~  to silence federal court here to block the clos- Bill and Frank R Lauten- naeve opinions, the suit c o n t e a ,  ing of, the Philadelphia Naval ship berg Gov. Casey and State Attorney 
General Ernest D. heate  Jr.; the City and in for^^ 

y z e  ~t .6 a US. &,,,.t of Philadelphia and U S  Reps. /& 'On prtvatell' to the crlmG 

judge to Invalidate all of the recorn drew, Thomas Fogliena, a Philadel- ammisston a(ter the c k e  of public 
mended closfngs or operadod mt. phis Democrat in whose district the thw avoiding *ng- 

. bach at Navy f u u e s  made jnlp 1 yard L located: Curt Weldon, a Delb siOnd -my and , 
by the Defense Base (-1- ware County Republican,. and hw.  For example, the suit cites a memo 
Realignment ComwolLThe  evalu. rence Coughlin. a Montgomery written Dec 19 by Adm. Peter Heck- 
aUon p- by the ~ ~ v y  was County Republican. Also named a9 man, comminder of the Naval S& 
minted and violated the base closing plantiffs are LDcsl 3 of the Intern* Systems Command. to the chief of 
law and the due pr- ,-lwm of the tional Federation of hfessional and Naval Operations. "While I realize 
US. Constitnuon; the alleged. Technical Engineers and the Metal that the secretary has been briefed 

In the Philadelphia shipyard's Trades Council, which represent and has COLICUIT~~ with the propc~al 
uw, the suit alleges Navy officials mOSf shipyard workers. to mothball Philsdefphis Naval Ship 
Withheld evidence and block& festi- Named as defendants in the snit yard," wrote Heckman. "I stmngly 
many favombIe to the be- are Navy Secretafy H. Lawrence Gar- recommend that this decision be Yb 
cause it h& preordained it3 closure. ren 3 4  Defense Secretary Dick Che- , considered. It is more prudent 'to 

"It was a predetermined conclu- ney and the members of the base downsize Philadelphta Naval Ship 
don [by the ~ a v y ]  r w h e d  .wfthout closure commission. A Navy spokes- yard." 
f o l l o h g  the requfrements of stat. man said officials had no immediate ~l though Heckman's job wm to 
Ute Or without following even its a ~ m e n t  On the suit. oversee all naval shipyards, the suit 
Own internal guideline" said U S  Yesterday's news conference was alleges. Navy officials refused to k t  
Sen. Arlen Specter (R.. Pa), the lead held at  the Center City offices of him participate in the base closure 
plaintiff in the suit. in  a news coder- Dilworth. a n ,  Kalish & Kauff- process. Moreover, after Heckma's 
ence yesterday. man. one of the city's oldest and mast May 1 retirement. the suit says. As- 

"I'm very encouraged that we're prestigious law firms, which Specter sistant Navy Secretary Donald How- 
moving from the kangaroo a u r t  to said had agreed to represent them ard ordered Heckman not to testify 
' federal aJun." added U.S. Rep. without charge. before the base closure commis~oq 

I? Andrews. J South Jersey Dem- . m e  snit cites only the proposed about the Naval Shipyard. 
lrom C o u n ~ l  1. * h e  closing of the Philadelphia Naval In another example. the suit con- 

But if auc&ul. Specter tends that on Feb. 4-one day before 

. 15 
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South Korea has asked to buy and 
cu-prcdke 120 General Dynamics 
F-16 fighter kb in deal *o*fi 
$3-81 said- 
The deal would become o f f i  in. 
30 days Udess CongressobW 
South Korea would buy 12 0 f . e ~  
bts outn'ght, assemble 36 from 

s provided by General -1 % micg and produce another.72 
under license;, - , . 

. .  . . . 
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Standing tail 
Who knows how it happens? 

Used to be you could blame the 
printer's devil. some gremlin who 
played wirh the type and 
'pixed up what a writer was Wing 

Say. Now it's done by 
pUw" and there's probably a virus 
Or Something that does it. 

Jeremiah OBLeary 
didn't mean to diminish new Ma- 
rine Corps Commandant Gen. Carl 
E. Mundy Jr. in his column Friday. 
kt  the record show that Cen. . is feet tall, 
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DEFENSE BASE CLOSURG AND REALIGNMENT COMMlSSlQN 
1 6 2 5  K STREET, N.W. SUITE aM 

WASHINGTON. 13. C. 266a6.f- 
202- JIM --. CUIIIUIW 

cuuutswamaat 
~ l l l r v i . . - , m  
IY*YA@D H. E ; * L U W A I  
CQu. WLHI ir, cWlOt, W P  ns9rl 
~~, JR. . 
JA- WTH n D.C. 
RcaEmr ma m v ,  JR. 

TO: The  omm missioners and S t a f f  
FROM: ~obert ~ o o r e ,  General ~ounsel'r;dt M-' 
DATE: A g u s t  2, 1991 
SUBJECT: Discavery/~aeument Production 

As you a l l  are aware, the Comission is currehtly a defendant 
in a law suit filed by the Congressional Delegations of New Jersey 
and pennsylvania, t h e  C i t y  of Philadelphia and various other 
parties regarding the recommendation to close the Philadelphia 
Naval shipyard. 

While we aEe currently in the process o f  document production 
of the CommPssionfs files, the Court has a lso  included in its 
bisctwery order a specific requirement that  the   omm missioners and 
staff ncanvas and produce files located in ... personal officesw 
including the f i les of any individual's secretary. 

Accordingly, I have attached to this mama, a copy of the  
Document Production Request for your review and compliance if 
applicable. Please note that we are obligated to comply with this 
request by August 19, 3.991. Therefore, please provide any material 
not previously disclosed to my office by August 14, 1991. 

1f you have any questions concerning the scope af the 
Discevery or your requirements, please contact me as soon as 
possible to discuss. 

RUG 6 ' 9 1  13 :2b  
. I." I . - . - . - .  " .  - - 
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BROWN & ROOT, INC. 
and Associated Companies 

FAX (713)676-4543 

DATE: g l h l q l .  TIME SENT: 

1 This fax contains this cover sheet plus ----pages to follow, 

h& ATTENTION: % 
COMPANY: 
LOCATION: 
FAX NO: (ab& (153& 173~8 

FROM: 

NAME: 

BLDG., RMJPHQNE: C713 6%-7051 
JOB CHARGE NO: 
MESSAGE: 

w I f  transmission problems occur. glesse caii Betty H s n e g r l f f  ar (713)676-8098. 
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DEFENSE BASE CLOSURE AND REALIGNMENT C O M N I I ~ ~ I U I V  Qt3;fZ') 
EXECUTIVE SECRETARIAT . CONTROL NUMBER 

Prepare Reply For Chairman's Signature ( I Appropriate Action 

Prepare Reply for Commissioner's Signature I Commeni~  andlor Recommendations 
- 1 Prepare Reply for Staff Director's Signature 

Reply D~rect  (forward copy to Exec Secl 

" RETURN THIS ROUTING SLIP WITH DOCUMENT ATTACHED DIRECTLY TO EXEC SEC 

I Clear Reply with 

( Coordinare Reply w i d  

CTlON DUE DATE ROUTING OATE RECEIPT OATE EXEC Sic MAIL OLTE 



H O W A R D  H .  C A L L A W A Y  1146469( c52e17 
1 9 0 0  G R A N T  S T R E E T  
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D E N V E R ,  C O L O R A D O  8 0 2 0 3  

( 3 0 3 )  8 9 4 - 0 5 0 2  

August 6, 1991 

Mr. Robert J. Moore 
General Counsel 
Defense Base Closure and Realignment Commission 
1625 K Street, NW, suite 400 
washington, DC 20006 

Dear Bob : 

I have received your memorandum of August 2 concerning discovery 
and document production required for the law suit filed by the 
congressional Delegation of New Jersey and Pennsylvania and others. 

I have not kept many things from the Base Closing Commission. As 
you know, the volume of material that we looked at was so 
voluminous that if I had kept it I wouldn't have room for anything 

r( else. 

I am not aware of anything that I have in my personal possession 
that relates to the Philadelphia Naval Shipyard. I have asked my 
secretary, Linda Knudson, to go through the files and I am 
enclosing the only thing that she found other than a copy of the 
complaint itself which you sent to me on July 10. 

If there is anything else you need, please let me know. 

HHC : lk 



&ongte$$ of the mniteb &ate$ 
aa$fJington, Ba 20515 
June 19, 1991 

The Honorable Howard A. Callaway 
Commissioner 
Defense Base Closure Commission 
1625 K Street, NW 
Washington, D.C. 20006 

Dear Mr. Commissioner: 

We urge you to personally read the attached memo summarizing our arguments in 
favor of keeping the Philadelphia Naval Shipyard open. 

As Navy documentation and information about its analytical process has been 
uncovered over the last two months, we have submitted a series of arguments 
supporting the Philadelphia Naval Shipyard to you and your staff. We remain 
concerned that the Navy has been permitted to introduce new material after our 
opportunity on May 25, 1991, to present our oral arguments. Nevertheless, we 
believe that the facts are on our side and that our testimony to date has been 
able to rebut each of the Navy's reasons for closure. This memo represents a 
summary of the arguments we consider essential to your deliberations. 

Before you make any final decisions on naval shipyards, we ask you to please 
read and study this critical document. 

Thank vou for time and attention. 

- 
William H. GrayO>.C. Hafris Wofford, mS.S. - e~ 
n L - 7  8 -  k 1  Ir 

E A d  
Robert E. Andrews, M.C. 

A /3nJ-• 
Robert A. Borski, M.C. 

Tbm Ridge, M.C. Cj' F g h l i n ,  M.Q. 



THE PHILADELPHIA NAVAL SHIPYARD SHOULD BE 
REMOVED FROM THE NAVY'S BASE CLOSURE LIST 

The record conclusively shows the following: 

1. PNSYfs large drydocks and highly-skilled workforce 
are essential to our national defense. 

2. The most cost-effective option is to remove PNSY 
from the list of recommended closures because of its 
record for cost-efficiency and productivity. 

3. The Services were required to engage in a fair, open 
and objective process. As shown by the GAO and 
other authorities, the Navy did not do this and, 
therefore, its recommendation to close PNSY is 
invalid. 

1. The National Defense Requires PNSYfs Large Drydocks. 

The Navy's fleet maintenance schedule requires extensive 
drydock capacity to perform work on aircraft carriers, AEGIS 

V cruisers and other large ships. Additional capacity must also 
be maintained for emergency repairs. 

- A decision to close PNSY would mean that the Navy 
would lose three of its five East Coast drydocks 
capable of unrestricted handling of large ships. 
The entire Atlantic Fleet would have only Norfolkfs 
two large drydocks and they are tied up with work. 

- A decision to close PNSY would mean that the Navy 
would lose - two if its three East Coast carrier- 
capable drydocks. The entire Atlantic Fleet would 
have only  orf folk's - one carrier drydock and the Navy 
has acknowledged that it will be "fully utilized." 

- Newport News is the only private shipyard with a 
carrier-capable drydock. The Navy has acknowledged 
that Newport Newsf "docking schedule is not 
controlled by the Navyt1 and that the "cost to have 
[Newport News] provide a dedicated dock under 
contract is considered prohibitive." Thus, there is 
no private shipyard capability as an alternative to - 
PNSY. 



- Throughout the 1990s, the utilization rate for the 
Navy's large drydocks will exceed 80 percent and 
average - 94 percent, far above the Navy's 70 percent 
target. 

- Although PNSY is not a nuclear yard, it is fully 
capable of performing certain repairs and overhauls 
on nuclear ships and, with a small investment 
comparable to the one at Long Beach, could have two 
drydocks capable of handling emergency CVN work. 

- The Navy states that there is a great deal of 
nuclear work over the next several years and that 
this work requires the retention of nuclear yards. 
However, much of the work on nuclear ships creates a 
one-time bubble, consisting of decommissionings and 
final refuelings. This work will be completed in 
the near term, after which a greater percentage of 
the work will be on the fleetfs large non-nuclear 
ships. 

- In a recently discovered memorandum dated March 13, 
1991, Admiral Hekman, then-Commmander of NAVSEA, 
urged that PNSY be kept open, stating that the 
"workload distribution for naval shipyards in the 
90's supports full operation at Philadelphia through 
mid FY 95" and that Ifa realignment of [PNSY] in FY 
93 will cause significant perturbations to carrier 
overhauling assignments.If 

- On March 29, 1991, Admiral Claman, Deputy Commander 
at NAVSEA, also urged that PNSY be kept open because 
the Navy needs "a government controlled CV drydock 
site and ship repair capability for the north east". 

2. Keeping PNSY Open Is the Most Cost Effective Solution. 

Since base closures are budget driven, cost is a major 
consideration. The record shows that (1) it is more cost- 
effective to keep PNSY open and (2) the Navy did not fully 
consider all the costs of closing PNSY. - 

- PNSY is the most cost-effective of the eight naval 
shipyards, with the lowest manday rates, the highest 
productive ratio, and the lowest percentage of 
indirect employees, and it is the only naval 
shipyard to make a profit during each of the past 
two years. 



- The Navy has proposed hiring 4,400 new workers at 
Norfolk and 600 new workers at Puget Sound to do 
work that PNSY would have done. Since the Navy 
intends to keep PNSY1s facilities, it does not make 
economic sense to disband PNSY's cost-efficient, 
experienced workforce and then recruit, hire and 
train - 5,000 new workers at these other yards. 

- PNSY operates on the cost of its workload. If the 
work is not done at PNSY, it will be done elsewhere. 
The COBRA model is not applicable to industrial 
facilities such as PNSY. 

- In determining the costs to close PNSY, the Navy's 
COBRA Model failed to include certain initial costs 
and understated other costs. 

- The Navy acknowledged that shifting work on the 
KENNEDY and the FORRESTAL to other, less cost- 
effective yards would cost it an additional $102 
million. Moreover, the Navy did not consider the 
additional costs of having work done elsewhere on 
six other large ships that were specifically 
scheduled for PNSY: SAIPAN, SARATOGA, SIMON LAKE, 
AMERICA, CANOPUS and NASSAU. 

- The Navy treated the cost of shifting work elsewhere 
as a one-time cost and not as a recurring cost of 
$102 million for each and every year over a twenty- 
year period. 

- On March 13, 1991, NAVSEA Commander Hekman stated 
that keeping PNSY open is Itthe most cost effective 
solution. 

3. The Navy's Entire Process Is Tainted and Violates 
the Spirit and Letter of the Base Closure Act. 

The record shows that the Navy did not do the careful, 
thorough and objective job necessary to support a decision as 
significant and irreversible as closing PNSY, including its 
three key drydocks, and disbanding its 7,700-member workforce. 
 his inappropriate process resulted in the incorrect 
recommendation to close PNSY. 

- Even though closures are budget-driven, the Navy 
provided no comparative cost analysis of the eight 
naval shipyards to determine which alternative would 
be the most cost-effective. 



- The Base Closure Act mandates that the Navy use a 
fair and objective process, but the Navy has 
admitted that its process was ffsubjective. If 

- Using an inconsistent color-coding system, which was 
heavily criticized by the GAO, the Navy eliminated 
Long Beach from closure consideration even though it 
scored below PNSY and eliminated three other yards 
that scored the same as PNSY. 

- The VCNO Study does not provide a valid rationale 
for including PNSY on the Base Closure List because 
it was not performed in accordance with the eight 
selection criteria under the Base Closure Act. 
Moreover, the Navy's after-the-fact efforts to show 
a correlation between the eight statutory criteria 
and the VCNO Study's six criteria are unsupportable. 

- In May, 1991, only after extensive criticism from 
the Commi.ssion, GAO and Congress, the Navy started 
to release additional information used in making its 
recommendation and began developing after-the-fact 
arguments to support its recommendation. 

- After extensive pressure, the Navy only recently 
released memoranda from Admiral Hekman and Admiral 
Claman urging that PNSY remain open. 

- It is believed that the Navy has still not released 
all the documentation that underlies the recom- 
mendations of Admiral Hekman and Admiral Claman. 

The Navy, in fact, needs PNSYfs large drydocks and it is 
m o r e  cost-effective to keep PNSY open. Since the Navy has not 
made, and cannot ma:ke, the necessary case before the 
Commission, Congress and the public, the Navy's recommendation 
should be rejected. In summary, PNSY should remain open 
because it is needed to support the Navy's force structure 
plan and for reasons of national defense. 

w 
June, 1991 
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I N  THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. A R L E N  SPECTER, et &, ) 
1 

P l a i n t i f f s ,  1 
1 

v .  ) C i v i l  A c t i o n  No. 91-CV-4322 

H .  LAWRENCE GARRETT 1 1 1 ,  1 
S e c r e t a r y  of t h e  Navy, 
e t  a l . ,  -- ) 

1 
D e f e n d a n t s .  ) 

MEMORANDUM I N  SUPPORT OF DEFENDANTS' 
MOTION TO DISMISS 

STATEMENT 

FACTUAL BACKGROUND 

ARGUMENT 

I .  THIS ACTION SHOULD BE DISMISSED FOR LACK OF SUBJECT 
MATTER JURISDICTION 

I n  Counts  I and I1 e a c h  p l a i n t i f f  c o n t e n d s  t h a t  t h e  Navy and 

t h e  Base C l o s i n g  Commission,  r e s p e c t i v e l y ,  f o r m u l a t e d  t h e i r  

recommendat ions  t o  c l o s e  t h e  S h i p y a r d s  i n  a  manner t h a t  was 

e i t h e r  a r b i t r a r y  and c a p r i c i o u s  o r  c o n t r a r y  t o  1990 Base  C l o s u r e  

and Rea l i gnmen t  A c t ,  i n  v i o l a t i o n  of t h e  A d m i n i s t r a t i o n  P r o c e d u r e  

Act  ("APA"), 5 U.S.C.  706 (2 ) (A) .  I n  Count 1 1 1 ,  two of t h e  

t h r e e  l a b o r  u n i o n  p l a i n t i f f s  and t h e i r  p r e s i d e n t s  c l a i m  t h a t ,  i n  

s o  d o i n g ,  t h e  d e f e n d a n t s  v i o l a t e d  t h e i r  F i f t h  Amendment r i g h t s  t o  

d u e  p r o c e s s .  N e i t h e r  t h e  number n o r  prominence of t h e  p l a i n t i f f s  

who b r i n g  t h i s  a c t i o n  s h o u l d  o b s c u r e  t h e  r e a l i t y  t h a t  none  have  

s t a n d i n g  t o  advance  t h e s e  c l a i m s .  

F o r  p u r p o s e s  of s t a n d i n g  a n a l y s i s ,  we d i v i d e  t h e  p l a i n t i f f s  

'mv i n t o  f o u r  c a t e g o r i e s :  1) t h e  s t a t e s  of New J e r s e y ,  P e n n s y l v a n i a  



and  De l aware ,  t h e i r  Gove rno r s  and A t t o r n e y s  G e n e r a l  P r e a t e  and 

De l  Tufo  ( h e r e i n a f t e r  t h e  " s t a t e  p l a i n t i f f s " ) ;  2 )  t h e  f o u r  U n i t e d  

uf S t a t e s  S e n a t o r s  and s i x  Members of  t h e  House of R e p r e s e n t a t i v e s  

( h e r e i n a f t e r  t h e  " c o n g r e s s i o n a l  p l a i n t i f f s " ) ;  3)  t h e  t h r e e  l a b o r  

u n i o n s  and t h e i r  p r e s i d e n t s  ( h e r e i n a f t e r  t h e  " u n i o n  p l a i n t i f f s " )  

and 4) t h e  C i t y  of  P h i l a d e l p h i a .  

A .  The S t a t e  P l a i n t i f f s  Lack S t a n d i n g  I n  E i t h e r  
T h e i r  P a r e n s  P a t r i a e  o r  P r o p r i e t a r y  C a p a c i t i e s  To 
B r i n q  T h e i r  C l a i m s .  

I n  Coun t s  I and 1 1 ,  t h e  s t a t e  p l a i n t i f f s  a s k  t h i s  C o u r t  t o  

o v e r t u r n  t h e  P r e s i d e n t ' s  d e t e r m i n a t i o n ,  a c q u i e s c e d  i n  by t h e  

C o n g r e s s ,  t o  c l o s e  t h e  S h i p y a r d .  J u s t  two y e a r s  a g o ,  t h e  S t a t e  

of I l l i n o i s ,  t h r o u g h  i t s  A t t o r n e y  G e n e r a l ,  f i l e d  a  s i m i l a r  s u i t  

t o  b l o c k  t h e  c l o s u r e  of two m i l i t a r y  b a s e s  i n  I l l i n o i s  s l a t e d  f o r  

c l o s u r e  p u r s u a n t  t o  t h e  1988  Base  C l o s u r e  and Rea l i gnmen t  A c t ,  

Pub .  L .  No. 100-526 .  I n  P e o p l e  of t h e  S t a t e  of  I l l i n o i s  v .  

1 Cheney,  726 F .  Supp .  219 ( C . D .  I l l .  19891 ,  however ,  t h e  c o u r t  

h e l d  t h a t  I l l i n o i s  l a c k e d  s t a n d i n g  i n  b o t h  i ,s  p a r e n s  p a t r i a e  o r  

p r o p r i e t a r y  c a p a c i t i e s  t o  c h a l l e n g e  t h e  Act  on c o n s t i t u t i o n a l  

g r o u n d s  o r  t h e  d e c i s i o n  t o  c l o s e  t h e  b a s e s  on APA g r o u n d s .  With 

respect to state standing, this case is indistinguishable.1 

1 The Amended Compla in t  c u r i o u s l y  d o e s  n o t  s e t  f o r t h  t h e  
b a s i s  upon which t h e  Gove rno r s  s u e .  T h e r e  a r e  t h r e e  
p o s s i b i l i t i e s .  I f  t h e y  s u e  on b e h a l f  of  t h e  c i t i z e n s  of t h e i r  
r e s p e c t i v e  s t a t e s  a s  p a r e n s  p a t r i a e  o r  on b e h a l f  of t h e i r  s t a t e s  
a s  ~ o l i t i c a l  e n t i t i e s ,  t h e i r  c l a i m s  a r e  i d e n t i c a l  t o  t h o s e  of t h e  
s t a i e s  t h e m s e l v e s .  C h i l e s  v .  Thornbu rqh ,  815  F . 2 d  1197 ,  1208 
( 1 1 t h  C i r .  1 9 8 9 ) .  I f  t h e y  s u e  i n  t h e i r  i n d i v i d u a l  c a ~ a c i t i e s  a s  - 
c i t i z e n s  of t h e i r  s t a t e s ,  t h e i r  c h a l l e n g e s  a g a i n s t  t h e  
i m p l e m e n t a t i o n  of a  f e d e r a l  s t a t u t e  by t h e  E x e c u t i v e  Branch  a r e  
m e r e l y  a b s t r a c t  and g e n e r a l i z e d  g r i e v a n c e s  f e l t  i n  common by a l l  

( c o n t i n u e d .  . . 1  
- 2 - 



1 .  P r i n c i p l e s  of F e d e r a l i s m  Bar  S t a t e s  From B r i n g i n g  
P a r e n s  P a t r i a e  S u i t s  A g a i n s t  t h e  F e d e r a l  

'(I Government o r  I t s  I n s t r u m e n t a l i t i e s .  

The Amended Compla in t  i n d i c a t e s  t h a t  p l a i n t i f f  Del  T u f o ,  t h e  

A t t o r n e y  G e n e r a l  of New J e r s e y ,  s u e s  a s  p a r e n s  p a t r i a e  on b e h a l f  

of t h e  c i t i z e n s  o f  New J e r s e y .  Amended C o m p l a i n t ,  1 1 4 .  It i s  

n o t  c l e a r  w h e t h e r  t h e  r e m a i n i n g  s t a t e  p l a i n t i f f s  a l s o  s u e  i n  

t h e i r  p a r e n s  p a t r i a e  c a p a c i t i e s .  Whether t h e y  do o r  n o t ,  it i s  

w e l l  e s t a b l i s h e d  t h a t  n e i t h e r  s t a t e s ,  G o v e r n o r s ,  n o r  t h e i r  

A t t o r n e y s  G e n e r a l  a c t i n g  a s  t h e  c h i e f  law e n f o r c e m e n t  o f f i c i a l  of 

t h e  s t a t e ,  have  s t a n d i n g  t o  s u e ,  a s  p a r e n s  p a t r i a e ,  t h e  f e d e r a l  

government  o r  a  f e d e r a l  i n s t r u m e n t a l i t y .  I l l i n o i s ,  726 F.  Supp.  

a t  222-23 ;  Bax ley  v .  R u t l a n d ,  409 F .  Supp .  1249 ,  1257 ( M . D .  A l a .  

1976)  ( t h r e e  j udge  c o u r t ) .  S i n c e  t h e  landmark Supreme C o u r t  c a s e  

of M a s s a c h u s e t t s  v .  Me l lon ,  262 U.S. 447 ,  486-87 ( 1 9 2 3 ) )  it h a s  

w been  e s t a b l i s h e d  t h a t  i n  s u i t s  a g a i n s t  t h e  f e d e r a l  government  

o v e r  r i g h t s  and b e n e f i t s  f l o w i n g  f rom f e d e r a l  l e g i s l a t i o n ,  s t a t e s  

may n o t  s u e  i n  a  p a r e n s  p a t r i a e  c a p a c i t y  b e c a u s e  it i s  t h e  

f e d e r a l ,  n o t  t h e  s t a t e ,  government  which i s  s o v e r e i g n  i n  t h e  

r e l a t i o n  of i t s  c i t i z e n s  t o  t h e  f e d e r a l  gove rnmen t .  

I ( . . . c o n t i n u e d )  
c i t i z e n s  c o n c e r n e d  a b o u t  t h e  " conduc t  of gove rnmen t " .  - 
S c h l e s i n q e r  v .  R e s e r v i s t s  t o  S t o p  t h e  War, 418 U.S.  208 ,  218 
( 1 9 7 4 ) ;  - s e e  A l l e n  v .  Wrigh t ,  468 U.S.  737 ,  754 ( 1 9 8 4 ) .  The 
g o v e r n o r s ,  a s  i n d i v i d u a l s ,  s i m p l y  have no  d i s t i n c t  o r  p e r s o n a l  
s t a t e  i n  t h e  outcome of t h i s  c a s e  and t h e r e f o r e  l a c k  s t a n d i n s .  
S e e  F r i s s e l  v .  R i z z o ,  - 
M i s s i s s i p p i  S t a t e  Med 
C i r .  1 9 7 8 ) .  ~ t t o r n e y  

597 F .2d  840 ,  844  ( 3 r d  C i r .  1 9 7 9 ) ;  ~ i n z h  v .  
i c a l  A s s ' n ,  I n c . ,  585 F.2d 765 ,  773-75 ( 5 t h  

G e n e r a l  P r e a t e  p u r p o r t s  t o  s u e  i n  h i s  
i n d i v i d u a l  c a p a c i t y .  Amended Compla in t ,  I 1 1 .  Any i n j u r y  he  
s u f f e r s  i n  s u c h  a  c a p a c i t y  i s  a l s o  s h a r e d  e q u a l l y  w i t h  t h e  
p o p u l a c e  of P e n n s y l v a n i a  a n d ,  t h u s ,  i s  t o o  a b s t r a c t  and 
g e n e r a l i z e d  a  g r i e v a n c e  t o  e n t i t l e  him t o  s u e .  



T h i s  v e n e r a b l e  r u l e  h a s  w i t h s t o o d  t h e  t e s t  of  t i m e .  The 

s u p r e m e  C o u r t  h a s  r e p e a t e d l y  r e a f f i r m e d  i t s  v i t a l i t y ,  -- s e e  s o u t h  

1 C a r o l i n a  v .  K a t z e n b a c h ,  3 8 3  U.S .  3 0 1 ,  3 2 4  ( 1 9 6 6 ) ;  G e o r q i a  v .  

P e n n s y l v a n i a  R .  C o . ,  3 2 4  U.S .  4 3 9 ,  446-47 ( 1 9 4 5 ) ;  J o n e s  e x  r e l .  

L o u i s i a n a  v .  B o w l e s ,  322 U . S .  707  ( 1 9 4 4 ) ;  F l o r i d a  v .  M e l l o n ,  2 7 3  

u . S .  1 2 ,  1 8  ( 1 9 2 7 ) )  a n d ,  a s  r e c e n t l y  a s  1 9 8 2 ,  t h e  C o u r t  c i t e d  

M e l l o n  w i t h  a p p r o v a l  and f l a t l y  s t a t e d  t h a t  "Cal  S t a t e  d o e s  n o t  

h a v e  s t a n d i n g  a s  p a r e n s  p a t r i a e  t o  b r i n g  a n  a c t i o n  a g a i n s t  t h e  

F e d e r a l  G o v e r n m e n t . "  A l f r e d  L.  Snapp  & S o n s  v .  P u e r t o  R i c o ,  e x  

r e l .  B a r e z ,  458  U.S .  5 9 2 ,  610 n . 1 6  ( 1 9 8 2 ) .  - S e e  Commonwealth of  

P e n n s y l v a n i a  v .  P o r t e r ,  659 F . 2 d  3 0 8 ,  317  ( 3 r d  C i r .  1 9 8 1 )  

( a c k n o w l e d g i n g  t h e  Mel lon  r u l e ) .  

F u r t h e r m o r e ,  t h e  c o u r t s  h a v e  c o n s i s t e n t l y  a p p l i e d  t h e  M e l l o n  

r u l e  t o  b a r  n o t  o n l y  c o n s t i t u t i o n a l  c h a l l e n g e s  t o  f e d e r a l  

s t a t u t e s ,  b u t  s u i t s  a g a i n s t  t h e  a d m i n i s t r a t i o n  o r  i m p l e m e n t a t i o n  

o f  f e d e r a l  p r o g r a m s  a s  w e l l .  S t a t e  of  Iowa e x  r e l .  M i l l e r  v .  

B l o c k ,  771 F . 2 d  347,  354-55  ( 8 t h  C i r .  1 9 8 5 )  ( r e j e c t i n g  s t a t e  

p a r e n s  p a t r i a e  s t a n d i n g  t o  c h a l l e n g e  D e p a r t m e n t  o f  A g r i c u l t u r e ' s  

f a i l u r e  t o  implement  d i s c r e t i o n a r y  r e l i e f  p r o g r a m s ) ,  c e r t .  

d e n i e d ,  478 U . S .  1016 ( 1 9 8 6 ) ;  Commonwealth of  P e n n s y l v a n i a  by 

S h a p p  v .  K l e p p e ,  533  F . 2 d  6 6 8 ,  673-81 ( D . C .  C i r . )  ( r e j e c t i n g  

s t a t e  p a r e n s  p a t r i a e  - s t a n d i n g  t o  c h a l l e n g e  S m a l l  B u s i n e s s  

A d m i n i s t r a t i o n ' s  c l a s s i f i c a t i o n s  of d i s a s t e r  a r e a s  q u a l i f y i n g  f o r  

r e l i e f ) ,  c e r t .  d e n i e d  s u b  nom. P e n n s y l v a n i a  v .  K o b e l i n s k y ,  429 

U.S.  977 ( 1 9 7 6 ) ;  S t a t e  of  M i n n e s o t a  e x  r e l .  Lord  v .  B e n s o n ,  2 7 4  

F .  2d 7 6 4 ,  766 ( D . C .  C i r .  1 9 6 0 )  ( d i s m i s s i n g  s u i t  wh ich  c h a l l e n g e d  



S e c r e t a r y  o f  A g r i c u l t u r e ' s  m i l k  m a r k e t i n g  o r d e r  a s  h a v i n g  

v i o l a t e d  f e d e r a l  s t a t u t e ) ;  I l l i n o i s ,  726 F .  S u p p .  a t  221-23  

w ( d i s m i s s i n g  APA c h a l l e n g e  t o  t h e  S e c r e t a r y  of  D e f e n s e ' s  a p p r o v a l  

o f  t h e  1 9 8 8  B a s e  C l o s i n g  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  t o  c l o s e  

C h a n u t e  A i r  F o r c e  Base  a s  b e i n g  b a s e d  on i n a c c u r a t e  and  i n -  

a d e q u a t e  i n f o r m a t i o n ) . 2  

The r a t i o n a l e  f o r  t h e  h o l d i n g  i n  M e l l o n  is  r o o t e d  i n  

p r i n c i p l e s  o f  f e d e r a l i s m .  With r e g a r d  t o  r i g h t s  and  b e n e f i t s  

p r o v i d e d  by t h e  f e d e r a l  g o v e r n m e n t ,  it i s  t h e  f e d e r a l  r a t h e r  t h a n  

t h e  s t a t e  g o v e r n m e n t  which s e r v e s  a s  t h e  p a r e n s  p a t r i a e  t o  t h e  

b e n e f i c i a r i e s .  - S e e  S t a t e  of  G e o r q i a  v .  P e n n s y l v a n i a  R .  C o . ,  3 2 4  

U.S.  4 3 7 ,  446 ( 1 9 4 5 )  ( " t h e  U n i t e d  S t a t e s ,  n o t  t h e  S t a t e ,  

r e p r e s e n t s  t h e  c i t i z e n s  a s  p a r e n s  p a t r i a e  i n  t h e i r  r e l a t i o n s  t o  

t h e  f e d e r a l  g o v e r n m e n t " ) ;  Commonwealth of  P e n n s y l v a n i a ,  5 3 3  F . 2 d  

a t  676-77 ;  W a l t e r s ,  660 F .  S u p p .  a t  1 2 3 3 .  F o r  t h e  s t a t e s  t o  s e e k  

'c.r 
2 I n  a d d i t i o n  t o  I l l i n o i s ,  a  g r o w i n g  l i s t  of  d i s t r i c t  

c o u r t s  h a v e  d i s m i s s e d  s t a t e - i n i t i a t e d  p a r e n s  p a t r i a e  s u i t s  
a g a i n s t  t h e  f e d e r a l  g o v e r n m e n t  f o r  l a c k  o f  s t a n d i n g .  S e e  S t a t e  
of  L o u i s i a n a  e x  r e l .  G u s t e  v .  V e r i t y ,  681 F .  S u p p .  1 1 7 8 , 1 1 8 1  
(E .D.  L a . ) ( s t a t e  l a c k s  s t a n d i n g  t o  c h a l l e n g e  D e p a r t m e n t  o f  
Commerce r e g u l a t i o n s  on s h r i m p  t r a w l i n g  a s  p a r e n s  p a t r i a e  f o r  
L o u i s i a n a  s h r i m p e r s ) ,  a f f ' d ,  8 5 3  F .2d  322  ( 5 t h  C i r .  1 9 8 8 ) ;  
Commonwealth o f  P u e r t o  R i c o  b y  Hernandez  C o l o n  v .  W a l t e r s ,  660 F .  
S u p p .  1 2 3 0 ,  1 2 3 3  ( D . P . R .  1 9 8 7 ) ( P u e r t o  R i c o  l a c k s  p a r e n s  p a t r i a e  
s t a n d i n g  t o  c h a l l e n g e  V e t e r a n s  A d m i n i s t r a t i o n  r e d u c t i o n  o f t o  
R i c o  v e t e r a n s '  m e n t a l  d i s a b i l i t y  c o m p e n s a t i o n  b e n e f i t s ) ;  Graham 
v .  S c h w e i k e r ,  5 4 5  F .  Supp .  6 2 5 ,  627 ( S . D .  F l a .  1 9 8 2 )  ( G o v e r n o r  
l a c k s  s t a n d i n g  a s  p a r e n s  p a t r i a e  t o  c h a l l e n g e  f e d e r a l  r e g u l a t i o n  
t e r m i n a t i n g  f e d e r a l .  f i n a n c i a l  a s s i s t a n c e  t o  s t a t e s  f o r  r e f u g e e s ) ;  
P e o p l e  o f  t h e  S t a t e  of  I l l i n o i s  e x  r e l .  S c o t t  v .  L a n d r i e u ,  500  F .  
S u p p .  8 2 6 ,  8 2 8  ( N . D .  Il l .  1 9 8 0 ) ( s t a t e  l a c k s  s t a n d i n g  t o  c h a l l e n g e  
H U D ' s  f a i l u r e  t o  p r o m u l g a t e  s o l a r  h e a t i n g  and c o o l i n g  t e c h n o l o g y  
r e g u l a t i o n s  a s  p a r e n s  p a t r i a e ) ;  S t a t e  of  I d a h o  e x  r e l .  Robson v .  
F i r s t  S e c u r i t y  Bank of  I d a h o ,  315  F .  S u p p .  2 7 4 ,  278 ( D .  I d a h o  
1 9 7 0 )  ( r e j e c t i n g  s t a t e  p a r e n s  p a t r i a e  s t a n d i n g  t o  c h a l l e n g e  
a d m i n i s t r a t i v e  r u l i . n g  of C o m p t r o l l e r  of  C u r r e n c y ) .  



t o  i n t e r f e r e  i n  t h a t  r e l a t i o n s h i p  p r e s e n t s  s e r i o u s  f e d e r a l i s m  

r c o n c e r n s .  A s  a  r e s u l t ,  "whenever  t h e r e  i s  a  f e d e r a l  d e f e n d a n t ,  a  

d e g r e e  of  d i s r u p t i o n  of  a s s e r t e d  f e d e r a l  powers  a t  t h e  h a n d s  o f  a  

p l a i n t i f f  s t a t e  i s  u n a v o i d a b l e . "  Commonwealth of  P e n n s y l v a n i a ,  

533 F . 2 d  a t  678 .  T h i s  r a t i o n a l e  a p p l i e s  w i t h  p a r t i c u l a r  f o r c e  

h e r e  a s  t h e  s t a t e  p l a i n t i f f s  s e e k  t o  e n j o i n  i m p l e m e n t a t i o n  o f  t h e  

f e d e r a l  g o v e r n m e n t ' s  d e t e r m i n a t i o n  t o  c l o s e  a  m i l i t a r y  f a c i l i t y ,  

a  d e c i s i o n  i n d i s p u t a b l y  w i t h i n  t h e  e x c l u s i v e  p r o v i n c e  o f  t h e  

f e d e r a l  a u t h o r i t y  o v e r  m a t t e r s  o f  n a t i o n a l  d e f e n s e .  

2 .  The S t a t e  P l a i n t i f f s  Lack S t a n d i n g  i n  T h e i r  
P r o p r i e t a r y  C a p a c i t i e s .  

The Amended C o m p l a i n t  h i n t s  t h a t  t h e  s t a t e s  i n d i v i d u a l l y ,  

a n d / o r  t h r o u g h  t h e i r  G o v e r n o r s  o r  A t t o r n e y s  G e n e r a l ,  a l s o  s u e  i n  

t h e i r  p r o p r i e t a r y  c a p a c i t i e s .  R e f e r r i n g  g e n e r a l l y  t o  t h e  

P h i l a d e l p h i a  r e g i o n ,  t h e  p l a i n t i f f s  c l a i m  t h a t  t h e  c l o s i n g  of  t h e  

S h i p y a r d  w i l l  r e d u c e  income and  economic  a c t i v i t y  and i n c r e a s e  

unemployment i n  t h e  a r e a .  Amended C o m p l a i n t ,  1 1  2 0 6 - 2 0 7 ,  210-  

213 .  P l a i n t i f f s  do  n o t  a l l e g e  t h a t  t h e  s t a t e s  t h e m s e l v e s  w i l l  b e  

i n j u r e d  by t h e  c l o s i n g s .  - S e e  FW/PBS, I n c .  v .  C i t y  o f  D a l l a s ,  1 1 0  

S .  C t .  596,  608 (1990)  ( " s t a n d i n g  c a n n o t  be ' i n f e r r e d  a r g u m e n t a -  

t i v e l y  f r o m  a v e r m e n t s  i n  t h e  p l e a d i n g s , '  b u t  r a t h e r  ' m u s t  

a f f i r m a t i v e l y  a p p e a r  i n  t h e  r e c o r d . " ' ( c i t a t i o n s  o m i t t e d ) ) .  Even 

i f  t h e  s t a t e ' s  e x p r e s s l y  a l l e g e d  t h a t  t h e  c l o s i n g  would r e s u l t  i n  

l o s t  t a x  r e v e n u e  o r  g r e a t e r  s o c i a l  s e r v i c e  s p e n d i n g ,  t h e y  would  

n e v e r t h e l e s s  l a c k  s t a n d i n g  i n  t h e i r  p r o p r i e t a r y  c a p a c i t i e s .  

A r t i c l e  I11 o f  t h e  C o n s t i t u t i o n  l i m i t s  f e d e r a l  c o u r t  

j u r i s d i c t i o n  t o  " a c t u a l  c a s e s  o r  c o n t r o v e r s i e s . "  Simon v .  

- 6  - 



E a s t e r n  Kentucky Wel f a r e  R i g h t s  O r q a n i z a t i o n ,  426 U.S. 2 6 ,  37 

( 1 9 7 6 ) .  T h i s  r e q u i r e m e n t  d i c t a t e s  t h a t  p l a i n t i f f  d e m o n s t r a t e ,  a s  

an " i r r e d u c i b l e  minimum" t h a t  it has  s u f f e r e d  an i n j u r y  i n  f a c t ,  

t h a t  t h e  i n j u r y  i s  " f a i r l y  t r a c e a b l e "  t o  t h e  c h a l l e n g e d  a c t i o n  

and t h a t  t h e  i n j u r y  i s  l i k e l y  t o  be r e d r e s s e d  by a  f a v o r a b l e  

r e s u l t  i n  l i t i g a t i o n .  V a l l e y  Forqe  C h r i s t i a n  C o l l e q e  v .  

Americans  U n i t e d  f o r  S e p a r a t i o n  of Church and S t a t e ,  454 U.S.  

464 ,  472 ( 1 9 8 2 ) .  See  a l s o  A l l e n ,  468 U.S. a t  751 .  P l a i n t i f f s  

"must  c l e a r l y  and s p e c i f i c a l l y  s e t  f o r t h  f a c t s  s u f f i c i e n t  t o  

s a t i s f y  t h e s e  A r t .  I11 s t a n d i n g  r e q u i r e m e n t s . "  Whitmore v .  

A r k a n s a s ,  110 S .  C t .  1717 ,  1723  ( 1 9 9 0 ) .  Wi thout  s u c h  a  showing ,  

p l a i n t i f f s  have  no s t a n d i n g .  FWIPBS, I n c . ,  110 S .  C t .  a t  608 .  

I f  t h e  p l a i n t i f f  s a t i s f i e s  t h e s e  c o n s t i t u t i o n a l  p r e r e -  

q u i s i t e s  t o  s t a n d i n g ,  s e p a r a t i o n  of powers c o n c e r n s  c o u n s e l  

c o u r t s  t o  impose p r u d e n t i a l  l i m i t a t i o n s  on e x e r c i s i n g  j u r i s d i c -  

t i o n  t o  e n s u r e  s u f f i c i e n t  a d v e r s i t y  between t h e  p a r t i e s .  V a l l e y  

F o r q e .  454 U.S.  a t  474;  Rocks v .  C i t y  of P h i l a d e l p h i a ,  868  F .2d  

644 ,  647-49 ( 3 r d  C i r .  19891 ,  C o u r t s  s h o u l d  r e f r a i n  f rom 

" a d j u d i c a t i n g  ' a b s t r a c t  q u e s t i o n s  of wide p u b l i c  s i g n i f i c a n c e '  

w h i c h  amount t o  ' g e n e r a l i z e d  g r i e v a n c e s '  p e r v a s i v e l y  s h a r e d  and 

most  a p p r o p r i a t e l y  a d d r e s s e d  i n  t h e  r e p r e s e n t a t i v e  b r a n c h e s . "  

V a l l e y  F o r q e ,  454 U.S.  a t  475 ( q u o t i n g  Warth v .  S e l d i n ,  422 U.S. 

490 ,  499-500 ( 1 9 7 5 ) ) .  The p l a i n t i f f  must  a l s o  d e m o n s t r a t e  t h a t  

any a l l e g e d  i n j u r i e s  f a l l  w i t h i n  t h e  "zone  of i n t e r e s t "  p r o t e c t e d  

by t h e  s t a t u t e  i n  q u e s t i o n .  - See  Air C o u r i e r  C o n f e r e n c e  v .  

American P o s t a l  Workers Union,  111 S .  C t .  913 ,  917 ( 1 9 9 1 ) .  



The s t a t e s  have f a i l e d  t o  s a t i s f y  t h e s e  c o n s t i t u t i o n a l  and 

p r u d e n t i a l  r e q u i r e m e n t s  i n  two b a s i c  r e s p e c t s .  F i r s t ,  even  

assuming  t h a t  t h e  s t a t e s  had c l a i m e d  t h a t  t h e  c l o s i n g  of t h e  

S h i p y a r d  would c a u s e  them f i n a n c i a l  i n j u r y  i n  t h e  fo rm of 

d e c r e a s e d  t a x  r e v e n u e s  and i n c r e a s e d  s o c i a l  s e r v i c e  s p e n d i n g ,  any 

s u c h  i n j u r y  i s  n o t  one t o  t h e  s t a t e  qua s t a t e ,  b u t  t o  i t s  

t a x p a y e r s . 3  

I n  I l l i n o i s ,  t h e  s t a t e  a r g u e d  t h a t  c l o s u r e  of t h e  b a s e s  

would r e s u l t  i n  a  l o s s  of s t a t e  t a x  r e v e n u e ,  l o s s  of f e d e r a l  

f u n d s  and i n c r e a s e d  s t a t e  s p e n d i n g  on s o c i a l  p rog rams .  Even i f  

t h e s e  i n j u r i e s  would o c c u r ,  t h e  c o u r t  r e c o g n i z e d  t h a t  "Cilt  i s  

t h e  c i t i z e n s  and t a x p a y e r s  of I l l i n o i s  t h a t  w i l l  s u f f e r  i f  t h i s  

3  Any s u c h  c l a i m  of f i n a n c i a l  i n j u r y  would n e c e s s a r i l y  be 
c o n j e c t u r a l ,  and i n  i t s e l f  a  b a s i s  f o r  h o l d i n g  t h a t  t h e  
p l a i n t i f f s  l a c k  s t a n d i n g  f o r  f a i l u r e  t o  d e m o n s t r a t e  i n j u r y  i s  
f a c t .  I n  I l l i n o i s ,  f o r  example ,  t h e  s t a t e  p roduced  a  s t u d y  
c o n c l u d i n g  t h a t  t h e  c l o s i n g  of two m i l i t a r y  b a s e s  i n  I l l i n o i s  
would c o s t  t h e  s t a t e  n e a r l y  $250 m i l l i o n .  S e e  I l l i n o i s ,  726 F.  
Supp .  a t  223 .  N o n e t h e l e s s ,  t h e  Cour t  h e l d  that " C t l h e s e  a r e  n o t  
t h e  t y p e s  of r e a l  and immedia te  i n j u r i e s  o r  t h r e a t s  of i n j u r i e s  
t h a t  w i l l  c o n f e r  s t a n d i n g  on a  p l a i n t i f f .  The i n j u r i e s  a l l e g e d  
by P l a i n t i f f  a r e  mere ly  c o n j e c t u r a l  and s p e c u l a t i v e . "  I l l i n o i s ,  
726 F .  Supp .  a t  225 .  F u r t h e r m o r e ,  t h e  C o u r t  i n  I l l i n o i s  n o t e d  
t h a t  t h e  1988  Base C l o s i n g  Act  p r o v i d e d  f o r  economic a d j u s t m e n t  
assistance t o  affected communities which would alleviate economic 
i n j u r i e s .  - I d .  The 1990 Act s i m i l a r l y  p r o v i d e s  f o r  s u c h  
a s s i s t a n c e .  S e c t i o n  2 9 0 5 ( a ) ( l ) ( B ) .  Fo r  t h e s e  r e a s o n s ,  t h e  c o u r t  
i n  I l l i n o i s  h e l d  t h a t  t h e  s t a t e  f a i l e d  t o  s a t i s f y  t h e  i n j u r y  i n  
f a c t  r e q u i r e m e n t  t,o e s t a b l i s h  s t a n d i n g .  I l l i n o i s ,  726 F.  Supp .  
a t  225 .  S i g n i f i c a n t l y ,  t h e  c o u r t  r e a c h e d  t h i s  c o n c l u s i o n  b e f o r e  
t h e  Supreme C o u r t  i n  1990 announced a  r i g o r o u s  s t a n d a r d  f o r  
showing i n j u r y  i n  f a c t :  

A l l e g a t i o n s  of p o s s i b l e  f u t u r e  i n j u r y  do n o t  
s a t i s f y  t h e  r e q u i r e m e n t s  of A r t .  111. A 
t h r e a t e n e d  i n j u r y  must  be " ' c e r t a i n l y  
impending"'  t o  c o n s t i t u t e  i n j u r y  i n  f a c t .  

Whitmore,  110 S .  C : t .  a t  1724-25 ( c i t a t i o n  o m i t t e d ) .  



comes a b o u t ,  n o t  t h e  s t a t e  a s  a  s t a t e . "  I l l i n o i s ,  726 F .  Supp .  

a t  2 2 5 .  F o l l o w i n g  Iowa e x  r e l .  M i l l e r  v .  B l o c k ,  771 F . 2 d  347  

( 8 t h  C i r .  1 9 8 5 )  and  Commonwealth o f  P e n n s y l v a n i a  v .  K l e p p e ,  5 3 3  

F . 2 d  6 6 8  ( D . C .  C i r .  1 9 7 6 ) ,  t h e  C o u r t  h e l d  b o t h  t h a t  I l l i n o i s  had 

n o t  a l l e g e d  a n  i n j u r y  i n  f a c t  t o  i t s e l f ,  t h e r e b y  f a i l i n g  t o  

s a t i s f y  A r t i c l e  111's r e q u i r e m e n t s ,  and t h a t  t h e  s t a t e  m e r e l y  

a s s e r t e d  g e n e r a l i z e d  g r i e v a n c e s  s h a r e d  by t h e  c i t i z e n s  and 

t a x p a y e r s  o f  I l l i n o i s ,  t h e r e b y  f a i l i n g  t o  s a t i s f y  a  key p r u d e n -  

t i a l  r e q u i r e m e n t  f o r  s t a n d i n g .  I l l i n o i s ,  7 2 6  F .  S u p p .  a t  225-26 .  

The o n l y  f e a t u r e  which  d i s t i n g u i s h e s  t h i s  c a s e  f r o m  I l l i n o i s  

i s  t h a t  t h e  s t a t e s  h e r e  h a v e  f a i l e d  e v e n  t o  a l l e g e ,  much less  

h a v e  p u r p o r t e d  t o  d e m o n s t r a t e ,  a  f i n a n c i a l  i n j u r y  i n  t h e  f o r m  of 

d e c r e a s e d  t a x  r e v e n u e s  a n d / o r  i n c r e a s e d  s t a t e  s p e n d i n g .  Such  a  

d e m o n s t r a t i o n  w o u l d ,  i n  any  e v e n t ,  be  f u t i l e :  " . . . n e i t h e r  t h e  

i m p a i r m e n t  of  t h e  s t a t e ' s  a b i l i t y  t o  l o o k  a f t e r  i t s  c i t i z e n s  n o r  

t h e  d i m i n u t i o n  of  i t s  t a x  r e v e n u e s  c o n s t i t u t e s  s u f f i c i e n t  i n j u r y  

t o  s t a t e  p r o p r i e t a r y  i n t e r e s t s  t o  c o n f e r  s t a n d i n g . "  Commonwealth 

o f  P e n n s y l v a n i a ,  5 3 3  F . 2 d  a t  672-73 .  

S e c o n d ,  a s s u m i n g  t h a t  t h e  s t a t e s  show t h a t  t h e y  w i l l  

i m m i n e n t l y  s u f f e r  an i n j u r y  i n  f a c t  s u f f i c i e n t  t o  s a t i s f y  

s t a n d i n g  r e q u i r e m e n t s  u n d e r  t h e  APA, 5  U .S .C .  7 0 2 ,  t h e y  m u s t  

a l s o  d e m o n s t r a t e  t h a t  t h e y  f a l l  w i t h i n  t h e  z o n e  of  i n t e r e s t s  

p r o t e c t e d  by t h e  1990 Base  C l o s i n g  A c t .  S e e  A i r  C o u r i e r  - 
C o n f e r e n c e ,  111  S .  C t .  a t  917  ( c i t i n g  L u j a n  v .  N a t i o n a l  W i l d l i f e  

F e d e r a t i o n ,  110  S .  C t .  3 1 7 7 ,  3196 ( 1 9 9 0 ) ) .  The p u r p o s e  o f  t h e  

z o n e  of  i n t e r e s t  t e s t  i s  t o  " e x c l u d e  t h o s e  p l a i n t i f f s  whose s u i t s  



a r e  more l i k e l y  t o  f r u s t r a t e  r a t h e r  t h a n  t o  f u r t h e r  s t a t u t o r y  

o b j e c t i v e s . "  C l a r k e  v .  S e c u r i t i e s  I n d u s t r y  A s s ' n . ,  479 U.S. 

3878 ,  397 n . 1 2  (1987 ) .  The s t a t e s  f a i l  t h i s  t e s t .  

I n  I l l i n o i s ,  t h e  C o u r t  h e l d  t h a t  t h e  s t a t e  f e l l  o u t s i d e  t h e  

zone  of i n t e r e s t s  p r o t e c t e d  by t h e  1988 Base C l o s u r e  and 

Rea l i gnmen t  A c t .  I l l i n o i s ,  726 F .  Supp.  a t  227 .  It r e a s o n e d  

t h a t  I l l i n o i s  was n o t  a  s u b j e c t  of t h e  b a s e  c l o s i n g  d e c i s i o n  and 

t h a t  s t a t e s  i n  g e n e r a l  have no  r o l e  i n  f e d e r a l  m i l i t a r y  p o l i c y .  

I d .  The Cour t  f u r t h e r  o b s e r v e d  t h a t  t h e  p u r p o s e  of t h e  Act was - 
t o  f a c i l i t a t e  t h e  c l o s u r e  o r  r e a l i g n m e n t  of unneeded m i l i t a r y  

f a c i l i t i e s  and conc luded  t h a t  t h e  s t a t e ' s  i n t e r e s t  --  i n  keep ing  

home b a s e s  open - -  was a n t i t h e t i c a l  t o  t h e  p u r p o s e  of t h e  A c t .  

I d .  

I f  a n y t h i n g ,  t h e  c a s e  a g a i n s t  t h e  s t a t e s  s a t i s f y i n g  t h e  zone  

of i n t e r e s t  t e s t  i s  s t r o n g e r  h e r e  t h a n  i n  I l l i n o i s .  A s  w i t h  t h e  

1988  A c t ,  i n  e n a c t i n g  t h e  1990 A c t ,  Congre s s  acknowledged t h e  

n e e d  t o  c l o s e  m i l i t a r y  b a s e s  d e s p i t e  t h e  economic d i s l o c a t i o n s  

t h a t  m igh t  c a u s e .  - See  H . R .  Rep.  No. 101-665 a t  341 ,  r e p r i n t e d  i n  - 
'1990 U . S .  Code Cong.  and Admin. News.2931, 3067 ( " H . R .  Rep. 101-  

6 6 5 " ) .  I n  f a c t ,  Congre s s  i n s i s t e d  on r e c r e a t i n g  t h e  1988  p r o c e s s  

f o r  c l o s i n g  b a s e s  " i n  t h e  f a c e  of numerous a t t e m p t s  t o  undermine  

i t . "  - I d .  a t  3068 .  Congress  r e c o g n i z e d  t h a t  one a p p r o a c h  t o  

d e r a i l  t h e  c l o s u r e s  chosen  by t h e  p o l i t i c a l  b r a n c h e s  of  g o v e r n -  

ment i s  l i t i g a t i o n .  As a  r e s u l t ,  u n l i k e  i n  1988 ,  Congre s s  i n  

1990 e x p r e s s l y  s t a t e d  i t s  b e l i e f  t h a t  m i l i t a r y  d e t e r m i n a t i o n s ,  

s u c h  a s  t h e  S e c r e t a r y  of D e f e n s e ' s  c l o s u r e  r ecommenda t ions ,  were  



n o t  s u b j e c t  t o  j u d i c i a l  r e v i e w .  H .  C o n f .  Rep.  No. 101-923  a t  

7 0 6 ,  r e p r i n t e d  1990  U.S.  Code Cong. a n d  Admin. News 3110 ,  3258  

( " H .  C o n f .  Rep.  No. 1 0 1 - 9 2 3 " ) .  

C o n g r e s s '  c o n t i n u i n g  e f f o r t s  t o  c r a f t  a  method t o  a c c o m p l i s h  

t h e  o f t e n  u n p o p u l a r  c l o s u r e  o f  m i l i t a r y  b a s e s  and  i t s  e x p r e s s  

v i e w  t h a t  t h e  c l o s u r e  d e t e r m i n a t i o n s  b e  immune f r o m  r e v i e w  

r e f l e c t  i t s  c l e a r  judgment  t h a t  b a s e s  f o u n d  n o t  t o  b e  n e e d e d  

s h o u l d  be  f i n a l l y  c l o s e d .  The i n t e r e s t s  o f  p a r t i e s ,  s u c h  a s  t h e  

s t a t e  p l a i n t i f f s  h e r e ,  t o  k e e p  t h e i r  home b a s e s  open  d e s p i t e  t h e  

P r e s i d e n t ' s  d e t e r m i n a t i o n  t o  c l o s e  them and  C o n g r e s s '  a c q u i e s -  

c e n c e  i n  t h i s  m i l i t a r y  judgment  p l a i n l y  f a l l  o u t s i d e  t h e  

i n t e r e s t s  C o n g r e s s  s o u g h t  t o  p r o t e c t  and  f u r t h e r  i n  t h e  A c t .  The 

s t a t e  p l a i n t i f f s  s h o u l d  t h e r e f o r e  b e  d i s m i s s e d .  

B .  The C o n g r e s s i o n a l  P l a i n t i f f s  Lack S t a n d i n g  To - 
B r i n q  T h e s e  A d m i n i s t r a t i v e  P r o c e d u r e  Act C l a i m s .  

The f o u r  S e n a t o r s  and s i x  Members of  C o n g r e s s  who b r i n g  t h i s  

a c t i o n  m u s t ,  l i k e  a l l  p l a i n t i f f s ,  d e m o n s t r a t e  t h a t  t h e y  h a v e  

s t a n d i n g  t o  i n v o k e  t h e  j u r i s d i c t i o n  of t h i s  c o u r t .  - S e e  R e u s s  v .  

B a l l e s ,  5 8 4  F . 2 d  4 6 1 ,  466 ( D . C .  C i r .  1 9 7 8 )  ( " a  l e g i s l a t o r  

r e c e i v e s  n o  s p e c i a l  c o n s i d e r a t i o n  i n  t h e  s t a n d i n g  i n q u i r y " ) .  

R e q u e s t s  f o r  j u d i c i a l  r e s o l u t i o n  of  s u i t s  a g a i n s t  t h e  E x e c u t i v e  

B r a n c h  by C o n g r e s s i o n a l  p l a i n t i f f s  a l s o  r a i s e  s e p a r a t i o n  of  

powers  c o n c e r n s  which i m p a c t  t h e  s t a n d i n g  a n a l y s i s .  S e e  Moore v .  - 
House of  R e p r e s e n t a t i v e s ,  733  F . 2 d  9 4 6 ,  951 ( D . C .  C i r .  1 9 8 4 ) .  

The c l a i m  of i n j u r y  must  t h e r e f o r e  be  " s p e c i f i c  and  c o g n i z a b l e , "  

Moore 7 3 3  F . 2 d  a t  9 5 1 ,  a n d :  
-3 



it i s  n o t  s u f f i c i e n t  f o r  . . . any . . . 
l e g i s l a t o r  mere ly  t o  a l l e g e  t h i s  s t a t u s  a s  a  
g round  f o r  s t a n d i n g .  . . . C L l e g i s l a t o r s ,  
l i k e  a l l  o t h e r  p l a i n t i f f s ,  must  be p r e c i s e  i n  
d e f i n i n g  t h e  p a r t i c u l a r  i n t e r e s t  which t h e y  
s e e k  t o  v i n d i c a b l e  i n  t h e  f e d e r a l  c o u r t  
s y s t e m .  

H a r r i n q t o n  v .  Bush,  553 F.2d 1 9 0 ,  197 n . 3 2  ( D . C .  C i r .  1 9 7 7 ) .  

The c o u r t s  t h e r e f o r e  f r e q u e n t l y  c a u t i o n  c o n g r e s s i o n a l  

p l a i n t i f f s  a g a i n s t  advanc ing  " g e n e r a l i z e d ,  amorphous" c l a i m s  of 

i n j u r y .  Moore, 733  F.2d a t  951 ;  - s e e  C h i l e s ,  865 F .2d  a t  1205-  

0 7 ;  Randolph-Sheppard Vendors of America v .  We inbe rqe r ,  602 F.  

Supp .  1 0 0 7 ,  1013  ( D . D . C .  1 9 8 5 ) .  He re ,  t h e  c o n g r e s s i o n a l  

p l a i n t i f f s  f a i l  even t o  a t t e m p t  t o  a l l e g e  any i n j u r y  i n  f a c t ,  

p l e a d i n g  o n l y  t h e i r  names,  p o s i t i o n s  and o f f i c e  and home 

a d d r e s s e s .  Amended Compla in t ,  5 - 8 ,  17 -22 .  R e s t i n g  on f a c t s  

r e a d i l y  a v a i l a b l e  i n  a  t e l e p h o n e  d i r e c t o r y  i s ,  q u i t e  o b v i o u s l y ,  a  

g r o s s l y  i n a d e q u a t e  d e m o n s t r a t i o n  of o n e ' s  e n t i t l e m e n t  t o  be h e a r d  

i n  f e d e r a l  c o u r t .  

These  c o n g r e s s i o n a l  p l a i n t i f f s  c o u l d  n o t  show a  c o g n i z a b l e  

i n j u r y  i n  f a c t  i n  t h i s  c o n t e x t  i n  any e v e n t .  It i s  w e l l  

e s t a b l i s h e d  t h a t  a c o n g r e s s i o n a l  p l a i n t i f f  mus t  n o t  o n l y  p l e a d  a 

" s p e c i f i c  and c o g n i z a b l e , "  i n j u r y  i n  f a c t ,  b u t  a l s o  one  a r i s i n g  

f rom an i n t e r e s t  " p o s i t i v e l y  i d e n t i f i e d  by t h e  C o n s t i t u t i o n . "  

U n i t e d  P r e s b y t e r i a n  Church v .  Reaqan,  738 F .2d  1375 ,  1381 ( D . C .  

C i r .  1984)  ( q u o t i n g  Moore, 733  F.2d a t  9 5 1 ) .  -- S e e  a l s o  S o u t h e r n  

C h r i s t i a n  L e a d e r s h i p  Conf .  v .  K e l l e q ,  747 F .2d  777 ,  780 ( D . C .  

C i r .  1 9 8 4 ) .  Thus ,  f o r  example ,  c o u r t s  have d i s m i s s e d ,  f o r  l a c k  

of s t a n d i n g ,  c l a i m s  by l e g i s l a t o r s  t h a t  a l l e g e d l y  u n l a w f u l  



E x e c u t i v e  Branch  a c t i o n  d i m i n i s h e d  t h e i r  l e g i s l a t i v e  e f f e c t i v e -  

n e s s .  C h i l e s ,  8 6 5  F . 2 d  a t  1205-06 ;  U n i t e d  P r e s b y t e r i a n  C h u r c h ,  

7 3 8  F . 2 d  a t  1 3 8 1 - 8 2 ;  H a r r i n q t o n ,  5 5 3  F . 2 d  a t  211-12 .  C o u r t s  h a v e  

a l s o  r e j e c t e d  c l a i m s  t h a t  t h e  i m p r o p e r  e x e c u t i o n  o f  l a w s  by t h e  

E x e c u t i v e  Branch  c a u s e s  l e g i s l a t o r s  i n j u r y  i n  f a c t .  - S e e  American 

F e d e r a t i o n  of G o v ' t  Employees  v .  P i e r c e ,  697 F . 2 d  3 0 3 ,  3 0 5  ( D . C .  

C i r .  1 9 8 2 ) ;  H a r r i n q t o n ,  5 5 3  F . 2 d  a t  213-14 .  A s  t h e  T h i r d  C i r c u i t  

h a s  o b s e r v e d :  

Once a  l a w  i s  p a s s e d  . . . C o n g r e s s '  i n t e r e s t  i n  
i t s . e n f o r c e m e n t  i s  n o  more t h a n  t h a t  of  t h e  
a v e r a g e  c i t i z e n .  

Ameron, I n c .  v .  U.S.  Army C o r p s  of  E n q i n e e r s ,  787  F . 2 d  8 7 5 ,  8 8 8  

( 3 r d  C i r .  1 9 8 6 ) .  

C o u r t s  h a v e  f o u n d  c o n g r e s s i o n a l  p l a i n t i f f s  t o  h a v e  s t a n d i n g  

o n l y  where  t h e  c l a i m  of i n j u r y  s t e m s  f r o m  a  " d i s t o r t i o n  of  t h e  

w p r o c e s s  by which a  b i l l  becomes a  l a w , "  Moore 7 3 3  F . 2 d  a t  9 5 2 ,  
- 1  

o r  f r o m  t h e  n u l l i f i c a t i o n  of o r  i n t e r f e r e n c e  w i t h  a  l e g i s l a t o r ' s  

v o t i n g  r i g h t s .  - S e e  D e n n i s  v .  L u i s ,  741 F . 2 d  628  ( 3 r d  C i r .  1 9 8 4 ) ;  

G o l d w a t e r  v .  C a r t e r ,  617 F . 2 d  6 9 7 ,  702 ( D . C .  C i r . )  ( e n  b a n c ) ,  

v a c a t e d  -- on o t h e r  q r o u n d s ,  444 U.S .  996 ( 1 9 7 9 ) ;  Kennedy v .  

Sampson,  511 F . 2 d  4.30 ( D . C .  C i r .  1 9 7 4 ) .  No s u c h  a l l e g a t i o n  h a s  

o r  c o u l d  b e  made h e r e .  The l e g i s l a t o r s  c a n n o t  p o s s i b l y  c o n t e n d  

t h a t  t h e  a l l e g e d  a c t i o n s  o f  t h e  Navy o r  Base  C l o s i n g  Commiss ion 

a f t e r  p a s s a g e  of  t h e  Act  somehow i n t e r f e r e d  w i t h  t h e i r  c o n s t i t u -  

t i o n a l  p r e r o g a t i v e s  o r  t h e  l e g i s l a t i v e  p r o c e s s .  A t  m o s t ,  

p l a i n t i f f s  a l l e g e  t h a t  t h e  l e g i s l a t i o n  h a s  n o t  p r o p e r l y  i m p l e -  

m e n t e d .  Y e t ,  any  s u c h  c l a i m  of  i n j u r y  i s  n o  more t h a n  a 



m e g e n e r a l i z e d  g r i e v a n c e  a b o u t  t h e  c o n d u c t  o f  g o v e r n m e n t , "  Moore\ - 

7 3 3  F . 2 d  a t  9 5 2 ,  r e p e a t e d l y  f o u n d  i n s u f f i c i e n t  t o  a f f o r d  

l e g i s l a t o r s  s t a n d i n g . 4  / 
5 c*". " @ 

/ 1 '  , f 

C. The Union P l a i n t i f f s  Lack S t a n d i n g  t o  B r i n g  E i t h e r  . 
/ j #  * '  4% / T h e i r  APA C l a i m s  o r  T h e i r  Due P r o c e s s  C l a i m .  -%, 

I -  f 
G 8 .  

The u n i o n  p l a i n t i f f s ,  which  s e r v e  a s  c o l l e c t i v e  b a r g a i n i n g  

r e p r e s e n t a t i v e s  f o r  v a r i o u s  c l a s s e s  of  w o r k e r s  a t  t h e  S h i p y a r d ,  

a n d  t h e  p r e s i d e n t s  of t h e s e  u n i o n s ,  a l s o  c h a l l e n g e  t h e  p r o c e s s  by 

which  t h e  Navy and  Commission recommended t h e  S h i p y a r d  f o r  

c l o s u r e  on APA and d u e  p r o c e s s  g r o u n d s . 5  P l a i n t i f f s  l a c k  

4 The d o c t r i n e  of  " e q u i t a b l e  d i s c r e t i o n , "  d e v e l o p e d  by t h e  
D.C. C i r c u i t .  s e r v e s  a s  an  a l t e r n a t i v e  b a s i s  f o r  d i s m i s s i n g  
c o n g r e s s i o n a l  p l a i n t i f f s .  Under t h i s  d o c t r i n e ,  " i f  a  l e g i s l a t  
c o u l d  o b t a i n  s u b s t a n t i a l  r e l i e f  f r o m  h i s  f e l l o w  l e g i s l a t o r s  
t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s  i t s e l f ,  t h e n  it i s  a n  a b u s e  of  i 

d i s c r e t i o n  f o r  a  c o u r t  t o  e n t e r t a i n  t h e  l e g i s l a t o r ' s  a c t i o n . "  
M e l c h e r  v .  F e d e r a l  Open Marke t  Commi t t ee ,  836  F . 2 d  5 6 1 ,  5 6 5  ( D .  

wV C i r .  1 9 8 7 ) .  S e p a r a t i o n  of  powers  c o n c e r n s  c o u n s e l  a g a i n s t  
j u d i c i a l  r e v i e w  o f  c l a i m s  b r o u g h t  by l e g i s l a t o r s  which  a r e  more 
a p p r o p r i a t e l y  r e s o l v e d  i n  t h e  l e g i s l a t i v e  f o r u m .  Moore,  7 3 3  F . 2 d  
a t  9 5 5 - 5 6 .  T h e s e  l e g i s l a t o r s  h a v e  had and  c o n t i n u e  t o  h a v e  a  
l e g i s l a t i v e  f o r u m  f o r  r e m e d y i n g  t h e i r  c h a r g e s  a g a i n s t  t h e  method 
by which  t h e  S h i p y a r d  was s l a t e d  f o r  c l o s u r e .  S e c t i o n  2908 o f  
t h e  1 9 9 0  A c t  i n v i t e d  C o n g r e s s  t o  c o n s i d e r  a  j o i n t  r e s o l u t i o n  o f  
d i s a p p r o v a l  of  t h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n s  o n c e  t h e  
President approves of them. -- See also 2904(b>. The House 
c o n s i d e r e d  s u c h  a  r e s o l u t i o n  and v o t e d  a g a i n s t  it 3 6 4  t o  60 on 
J u l y  3 0 ,  1 9 9 1 .  See 137  Cong. Rec .  H6039 ( d a i l y  e d .  J u l y  3 0 ,  
1 9 9 1 ) .  C o n g r e s s  i s ,  i n  a d d i t i o n ,  f r e e  t o  c o n s i d e r  f u t u r e  
l e g i s l a t i o n  amending t h e  i m p l e m e n t a t i o n  o f  t h e  1 9 9 0  
d e t e r m i n a t i o n s .  E x e r c i s e  of  " e q u i t a b l e  d i s c r e t i o n "  p r e v e n t s  t h e  
n o n - p o l i t i c a l  c o u r t s  f rom c o n s i d e r i n g  t h o s e  c l a i m s  s u b j e c t  t o  
r e s o l u t i o n  by m a j o r i t a r i a n  p r o c e s s e s .  W h i l e  t h e  T h i r d  C i r c u i t  
h a s  n o t  y e t  a d o p t e d  t h i s  d o c t r i n e ,  it h a s  n o t  r e j e c t e d  it e i t h e r .  
s e e  D e n n i s ,  741 F . 2 d  a t  6 3 3 .  The d o c t r i n e  r e m a i n s  a n  a v a i l a b l e  - 
and a p p r o p r i a t e  v e h i c l e  f o r  d i s m i s s i n g  t h e s e  c l a i m s .  - s e e  D e n n i s ,  
741 F . 2 d  a t  640  (Qdams,  J ,  c o n c u r r i n g  i n  p a r t  and  d i s s e n t i n g  i n  
p a r t ) .  

5 The d u e  p r o c e s s  c l a i m ,  Count  111. i s  b r o u g h t  by two t h e  
t h e  t h r e e  p l a i n t i f f  l a b o r  u n i o n s  and t h e i r  p r e s i d e n t s .  



s t a n d i n g  t o  b r i n g  t h e s e  c l a i m s  b e c a u s e  t h e i r  a l l e g e d  i n j u r i e s  a r e  

n o t  f a i r l y  t r a c e a b l e  t o  any a c t i o n  of t h e  d e f e n d a n t s ,  R a t h e r ,  1 
v t h e * S h i p y a r d  was o r d e r e d  c l o s e d  by a  t h i r d  p a r t y  - -  t h e  P r e s i d e n t  

,: . I .  t 6 d*,' "',".. ."& ..: t g  r \c ' '".r L-43..+.3,& -3 " * ,  w p /s%,j 

- -  i n  a  d e c i s i o n , n o t  i n v a l i d a t e d  by Congress6  w h e t h e r  t h e  ... L& 
ha 

a l l e g e d  s h o r t c o m i n g s  of t h e  recommendat ion p r o c e s s  p l a y e d  any 1 
r o l e  i n  t h e  P r e s i d e n t ' s  i n d e p e n d e n t  d e t e r m i n a t i o n  i s  s h e e r  

s p e c u l a t i o n  and i n s u f f i c i e n t  t o  e s t a b l i s h  t h e  c a u s a l  c o n n e c t i o n  1 
be tween  d e f e n d a n t s  and t h e  a l l e g e d  i n j u r y  r e q u i r e d  t o  show 

s t a n d i n g .  These  p l a i n t i f f s  l a c k  s t a n d i n g  t o  a s s e r t  t h e i r  APA 

c l a i m s  f o r  t h e  a d d i t i o n a l  r e a s o n  t h a t  t h e y  f a l l  o u t s i d e  t h e  zone  

o f  i n t e r e s t  p r o t e c t e d  by t h e  1990  A c t .  

1 .  The Union P l a i n t i f f s  Lack S t a n d i n g  t o  B r i n g  Any 
Cla im Because  T h e i r  A s s e r t e d  I n j u r y  I s  Not F a i r l y  
T r a c e a b l e  t o  t h e  A c t i o n s  of D e f e n d a n t s .  

A s  we have  n o t e d ,  A r t i c l e  I11 r e q u i r e s  t h e  p l a i n t i f f s  t o  

r, 
d e m o n s t r a t e  a  c a u s a l  c o n n e c t i o n  between t h e i r  a l l e g e d  i n j u r y  and 

t h e  c h a l l e n g e d  a c t i o n s  of t h e  d e f e n d a n t .  V a l l e y  F o r q e ,  454 U.S .  

a t  472 .  As t h i s  C o u r t  h a s  a r t i c u l a t e d  t h e  t e s t ,  p l a i n t i f f s  must  I 
show t h a t :  

t h e i r  i n j u r y  was c a u s e d  by t h e  p u t a t i v e l y  
i l l e g a l  a c t i o n  of t h e  d e f e n d a n t ,  G l a d s t o n e  
R e a l t o r s  v .  V i l l a q e  of Be l lwood ,  441 U . S .  9 1 ,  
99 (19791 ,  s u c h  t h a t  t h e  i n j u r y  ' f a i r l y  c a n  
be  t r a c e d  t o  t h e  c h a l l e n a e d  a c t i o n  of t h e  - - 

d e f e n d a n t .  "' Simon v .   ist tern Kentuckq 
W e l f a r e  R i g h t s  O r q . ,  426 U.S .  2 6 ,  41 ( 1 9 7 6 ) .  

C o n t r a c t o r s  A s s ' n .  v .  C i t y  of  P h i l a d e l p h i a ,  735  F .  Supp .  1274 ,  

1283  ( E . D .  Pa.  1 9 9 0 ) .  

Of i m p o r t a n c e  h e r e  i s  t h e  Supreme C o u r t ' s  a d m o n i t i o n  t h a t  I 
p l a i n t i f f s  must  show t h a t  t h e  a l l e g e d  i n j u r y  i s  t r a c e d  t o  t h e  



d e f e n d a n t ,  and n o t  " f rom t h e  i n d e p e n d e n t  a c t i o n  of some t h i r d  

p a r t y  n o t  b e f o r e  t h e  c o u r t . "  -1 Simon 426 U.S.  a t  41 ;  s e e  New 

w -- 
~ e r s e y - L a n g u a q e - H e a r i n q  A s s ' n  v .  P r u d e n t i a l  I n s .  C o . ,  551 F.  

~ u p p .  1 0 2 5 ,  1030 (D.N.J.  19821 ,  a f f ' d ,  724 F .2d  383  ( 3 r d  C i r .  ) 

( d i s m i s s i n g  c l a i m s  founded on i n j u r i e s  t h a t  were  c a u s e d  by 

s o u r c e s  o t h e r  t h a n  d e f e n d a n t ' s  c o n d u c t ) .  I f  t h e  p l a i n t i f f s  can  

o f f e r  no  more t h a n  mere s p e c u l a t i o n  t h a t  t h e  c l a i m e d  i n j u r y  was 

t h e  r e s u l t  of t h e  d e f e n d a n t ' s  c h a l l e n g e d  a c t i o n s ,  t h e y  do  n o t  

have  s t a n d i n g  t o  c h a l l e n g e  t h o s e  a c t i o n s .  Simon 426 U.S. a t  45. 
-8 

S i m i l a r l y ,  i f  it r ema ins  p o s s i b l e  t h a t  p l a i n t i f f s  would s u f f e r  an 

i n j u r y  a t  t h e  hands  of a  t h i r d  p a r t y  even  i f  t h e  d e f e n d a n t  a c t e d  

a s  p l a i n t i f f s  w i s h e d ,  c a u s a t i o n  i s  n o t  s a t i s f i e d .  S e e  A l l e n  v .  - 
W r i q h t ,  468 U.S.  737 ,  758 ( 1 9 8 4 ) .  

Simon r e m a i n s  t h e  l e a d i n g  c a s e  on t h i r d  p a r t y  c a u s a t i o n .  I n  

Simon,  o r g a n i z a t i o n s  r e p r e s e n t i n g  i n d i g e n t s  who r e q u i r e d  

h o s p i t a l i z a t i o n  and s e v e r a l  i n d i g e n t s  c h a l l e n g e d  an IRS r u l i n g  

wh ich ,  i n  a  d e p a r t u r e  f rom p r e v i o u s  p o l i c y ,  c o n f e r r e d  t a x  exempt 

s t a t u s  on p a r t i c u l a r  h o s p i t a l s  which r e f u s e d  t o  s e r v e  t h e  poo r  t o  

t h e  b e s t  of t h e i r  f i n a n c i a l  a b i l i t y .  P l a i n t i f f s  a r g u e d  t h a t  t h i s  

f a v o r a b l e  t a x  t r e a t m e n t  encou raged  t h e s e  h o s p i t a l s  t o  deny them 

m e d i c a l  c a r e  and t h u s  hampered t h e i r  a b i l i t y  t o  o b t a i n  m e d i c a l  

s e r v i c e s .  The C o u r t  h e l d  t h a t  p l a i n t i f f s  l a c k e d  s t a n d i n g  t o  

c h a l l e n g e  t h e  IRS r u l i n g  b e c a u s e  it was " p u r e l y  s p e c u l a t i v e "  t h a t  

t h e  d e f e n d a n t s '  i s s u a n c e  .of t h e  IRS r u l i n g ,  r a t h e r  some i n d e p e n -  



d e n t  r e a s o n  u n r e l a t e d  t o  t a x a t i o n ,  c a u s e d  t h e  h o s p i t a l s  t o  deny 

p l a i n t i f f s  t r e a t m e n t .  Simon, 426 U.S.  a t  4 3 . 6  

He re ,  t h e  un ion  p l a i n t i f f s  c l a i m  i n j u r y  f rom a  f u t u r e  l o s s  

of employment o c c a s i o n e d  by t h e  c l o s u r e  of t h e  S h i p y a r d .  As i n  

Simon,  however ,  p l a i n t i f f s  h e r e  c a n n o t  a r g u e  t h a t  a c t i o n s  t a k e n  

by t h e  d e f e n d a n t s  d i r e c t l y  c a u s e d  t h e i r  a s s e r t e d  i n j u r i e s .  

R a t h e r ,  t h e  p r o x i m a t e  c a u s e  of t h e i r  i n j u r y  i s  t h e  P r e s i d e n t ' s  

d e c i s i o n  t o  c l o s e  t h e  S h i p y a r d ,  n o t  t h e  p r e c e d i n g  Navy and 

Commission recommendat ions  t o  do  s o . 7  

I n  a d d i t i o n ,  t h e  P r e s i d e n t ' s  a u t h o r i t y  t o  make f i n a l  b a s e  

c l o s i n g  d e c i s i o n s  i s ,  a p p r o p r i a t e l y ,  an  i n d e p e n d e n t  o n e .  The 

P r e s i d e n t ' s  r o l e  i s  c e r t a i n l y  n o t  t o  r u b b e r - s t a m p  t h e  recommenda- 

t i o n s  made t o  him.  While t h e  recommendat ions  o f f e r e d  by t h e  

S e c r e t a r y  and t h e  Commission a r e  t o  be g u i d e d  by t h e  S e c r e t a r y ' s  

f o r c e - s t r u c t u r e  p l a n ,  - s e e  C 2 9 0 3 ( a ) ,  and h i s  b a s e  c l o s u r e  
- 

6  --- S e e  a l s o  A l l e n ,  468 U.S .  a t  757-58 ( p a r e n t s  of b l a c k  
c h i l d r e n  a t t e n d i n g  p u b l i c  s c h o o l  l a c k  s t a n d i n g  t o  c h a l l e n g e  I R S '  
a l l e g e d  f a i l u r e  t o  e n s u r e  t h a t  s e g r e g a t e d  p r i v a t e  s c h o o l s  do  n o t  
o b t a i n  t ax -exempt  s t a t u s  b e c a u s e  t h e y  had n o t  shown t h a t  t h e  IRS 
c a u s e d  t h i r d  p a r t y  p r i v a t e  s c h o o l s  t o  d i s c r i m i n a t e  o r  w h i t e  
p r i v a t e  s c h o o l  s t u d e n t s  t o  a t t e n d  s u c h  s c h o o l s ,  i n  t u r n  c a u s i n g  
s e g r e g a t e d  p u b l i c  s c h o o l s ) ;  Warth v .  S e l d i n ,  422 U.S .  490 ,  505- 
07 (1975) (low income residents lack standing to challenge town's 
r e s t r i c t i v e  z o n i n g  o r d i n a n c e  b e c a u s e  t h e y  f a i l e d  t o  d e m o n s t r a t e  
t h a t  t h e i r  i n a b i l i t y  t o  f i n d  h o u s i n g  i n  t h e  town was c a u s e d  by 
t h e  o r d i n a n c e  r a t h e r  t h a n  economic c o n d i t i o n s ) .  

7 A s  e x p l a i n e d  s u p r a ,  t h e  1990 Act r e s e r v e s  o n l y  a  
recommendatory r o l e  i n  t h e  b a s e  c l o s i n g  p r o c e s s  f o r  t h e  S e c r e t a r y  
of De fense  and t h e  Base C l o s i n g  Commission.  P u r s u a n t  t o  
{ 2 9 a 3 ( c ) ,  t h e  S e c r e t a r y  of De fense  o f f e r e d  h i s  b a s e  c l o s i n g  
recommendat ions  t o  t h e  Commission.  The Commission was c h a r g e d  
w i t h  r e v i e w i n g  t h e  S e c r e t a r y ' s  s u g g e s t e d  c l o s i n g s  and w i t h  
o f f e r i n g  i t s  own recommendat ions  t o  t h e  P r e s i d e n t .  S e c t i o n  
2 9 0 3 ( d ) .  The f i n a l  d e t e r m i n a t i o n  a s  t o  which b a s e s  t o  c l o s e  
r e s t e d  w i t h  t h e  P r e s i d e n t .  S e c t i o n  2 9 0 3 ( e ) .  



Q s e l e c t i o n  c r i t e r i a ,  see C 2 9 0 3 ( b ) ,  t h e  Act d o e s  n o t  c o n s t r a i n  t h e  /.f 

P r e s i d e n t ' s  d i s c r e t i o n  t o  app rove  a l l ,  some o r  none of t h e  

Commiss ion ' s  recommendat ions  f o r  any r e a s o n  he r e g a r d s  a s  

a p p r o p r i a t e  a s  Commander i n  C h i e f .  S e c t i o n  2 9 0 3 ( e ) .  

t To e s t a b l i s h  c a u s a t i o n  i n  t h i s  c o n t e x t ,  p l a i n t i f f s  must  show 

t h a t  t h e  P r e s i d e n t  b l i n d l y  acceded  t o  t h e  c h a l l e n g e d  recomrnenda- 
f, fit, 

t i o n s  o f f e r e d  by t h e  Navy and Commission t o  c l o s e  t h e  S h i p y a r d .  
1 J 

Any s u c h  s u g g e s t i o n  i s  b a l d  c o n j e c t u r e .  I n  e x e r c i s i n g  h i s  

a u t h o r i t y  a s  Commander i n  C h i e f ,  and i n  d i s c h a r g i n g  h i s  r e s p o n -  

s i b i l i t i e s  u n d e r  t h e  A c t ,  t h e  P r e s i d e n t  may o r  may n o t  have  

c r e d i t e d  t h e  recommendat ions  p r e s e n t e d  t o  h i m . 8  He may have  had 

r e a s o n s  o t h e r  t h a n  t h o s e  advanced  by t h e  Commission t o  c l o s e  t h e  
P d  f '  

S h i p y a r d . 9  I n d e e d ,  had t h e  Navy and Commission n o t  recommended - 
8 I n  Simon,  a s  i n  A l l e n  and Warth ,  t h e  C o u r t  d i d  n o t  

Wv i n q u i r e  i n t o  t h e  a c t u a l  m o t i v a t i o n s  of t h e  t h i r d  p a r t i e s  whose 
a c t i o n s  c a u s e d  p l a i n t i f f s  i n j u r y .  The C o u r t  s i m p l y  found  t h e r e  
t o  be no  c a u s a t i o n  when p l a i n t i f f s  f a i l e d  t o  c a r r y  t h e i r  burden  
of d e m o n s t r a t i n g  t h a t  f a c t o r s  o t h e r  t h a n  t h e  d e f e n d a n t ' s  c o n d u c t  
d i d  n o t  prompt t h e  t h i r d  p a r t i e s '  a c t i o n s .  Any i n q u i r y  h e r e  i n t o  
t h e  d e c i s i o n m a k i n g  p r o c e s s  of t h e  t h i r d  p a r t y  a c t o r  would be 
i n a p p r o p r i a t e .  S e p a r a t i o n  of powers c o n c e r n s  c o u n s e l  s t r o n g l y  
a g a i n s t  any p robe  i n t o  t h e  b a s e s  f o r  t h e  P r e s i d e n t ' s  
d e t e r m i n a t i o n ,  a s  Commander i n  C h i e f ,  t o  c l o s e  t h e  S h i p y a r d .  The 
p o s s i b i l i t y  t h a t  h e  was m o t i v a t e d  by f a c t o r s  o t h e r  t h a n  t h o s e  
a s p e c t s  of t h e  recommendat ions  c h a l l e n g e d  by p l a i n t i f f s  s u f f i c e  
t o  b r e a k  t h e  c h a i n  of c a u s a t i o n  needed t o  f i n d  s t a n d i n g .  

9  A c l o s e l y  ana logous  s c e n a r i o  was p r e s e n t e d  i n  Community 
f o r  C r e a t i v e  Non-Violence v .  P i e r c e ,  814 F .2d  663  ( D . C .  C i r .  
1 9 8 7 ) .  I n  CCNV, homeless  a d v o c a t e s  and t h r e e  home le s s  me 
c h a l l e n g e d ,  on APA g r o u n d s ,  a  HUD r e p o r t  which t h e y  a l l e g e d  
s e r i o u s l y  u n d e r e s t i m a t e d  t h e  number of homeless  i n  Amer ica .  
P l a i n t i f f s  con t ended  t h a t  many p e o p l e  would c r e d i t  t h e  government  
r e p o r t ,  c o n c l u d e  t h a t  home le s snes s  was n o t  a  s e r i o u s  p rob l em,  and 
t h u s  r e d u c e  t h e i r  c o n t r i b u t i o n s  f o r  t h e  h o m e l e s s .  Assuming 
a rquendo  t h a t  p e o p l e  i n  f a c t  b e l i e v e d  t h e  r e p o r t  and r e d u c e d  
t h e i r  s u p p o r t  f o r  t h e  home le s s ,  t h e  C o u r t  h e l d  t h a t  many o t h e r  

( c o n t i n u e d .  . . ) 
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t h e  S h i p y a r d  f o r  c l o s u r e ,  it i s  p o s s i b l e  t h a t  t h e  P r e s i d e n t  would 

have  r e j e c t e d  any p r o f f e r e d  c l o s u r e  recommendat ions ,  d e t e r m i n i n g  

i n s t e a d  t h a t  t h e  S h i p y a r d  be c l o s e d .  - S e e  C 2 9 0 3 ( e ) . 1 0  I n  s h o r t ,  

b e c a u s e  " C s l p e c u l a t i v e  i n f e r e n c e s  a r e  n e c e s s a r y  t o  c o n n e c t  t h e i r  

i n j u r y  t o  t h e  c h a l l e n g e d  a c t i o n s  of C d e f e n d a n t s l , "  -3 Simon 426 

U.S.  a t  45 ,  p l a i n t i f f s  l a c k  s t a n d i n g .  -- S e e  a l s o  Coker  v .  Bowen, 

715 F .  Supp .  383 ,  388 (D.D.C.  1989)  ("The mere p o s s i b i l i t y  t h a t  

c a u s a t i o n  i s  p r e s e n t  i s  n o t  enough;  t h e  p r e s e n c e  of an i ndepen -  

d e n t  v a r i a b l e  between e i t h e r  t h e  harm and t h e  r e l i e f  o r  t h e  harm 

and t h e  c o n d u c t  makes c a u s a t i o n  s u f f i c i e n t l y  t e n u o u s  t h a t  

s t a n d i n g  s h o u l d  be d e n i e d . " ) .  

2 .  The Union P l a i n t i f f s  F a l l  O u t s i d e  t h e  Zone of 
I n t e r e s t s  P r o t e c t e d  by t h e  1990 Base C l o s u r e  A c t .  

To e s t a b l i s h  t h a t  t h e y  have s t a n d i n g  t o  s u e  unde r  702 of 

t h e  APA,11 p l a i n t i f f s  must  show t h a t  t h e y  a r e  w i t h i n  t h e  zone of 

9( . . .  c o n t i n u e d )  
f a c t o r s  may have been r e s p o n s i b l e  f o r  d i m i n i s h e d  a t t e n t i o n  t o  t h e  - 
h o m e l e s s .  CCNV, 824  F .  2d- a t  669 .  Thus ,  p l a i n t i f f s  l a c k e d  
s t a n d i n g  t o  c h a l l e n g e  t h e  r e p o r t .  A s  i n  CCNV, p l a i n t i f f s  h e r e  
c h a l l e n g e  t h e  c o n t e n t  of i n f o r m a t i o n  produced  by t h e  d e f e n d a n t s .  
When, however ,  t h e  t h i r d  p a r t y  a c t o r  may have  a c t e d  t o  t h e  
d e t r i m e n t  of p l a i n t i f f s  f o r  r e a s o n s  u n r e l a t e d  t o  t h e  c o n t e n t  of 
t h e  i n f o r m a t i o n ,  p l a i n t i f f s  l a c k  s t a n d i n g  t o  c h a l l e n g e  t h a t  
i n f o r m a t i o n .  S e e  N a t u r a l  R e s o u r c e s  De fense  C o u n c i l  v .  EPA, 902 
F .2d  962 ,  975 (D.c. C i r .  1 9 9 0 ) .  

10 P l a i n t i f f s  do n o t  have s t a n d i n g  t o  c h a l l e n g e  a l l e g e d l y  
i l l e g a l  c o n d u c t  by d e f e n d a n t s  when t h e  t h i r d  p a r t y  a c t o r  may have 
i n j u r e d  p l a i n t i f f s  even i f  d e f e n d a n t s  a c t e d  p r o p e r l y .  S e e ,  e . g . ,  
Township of S p r i n q f i e l d  v .  Lewis ,  702 F .2d  426 ,  456 ( 3 r d i r .  
1983)  (Township l a c k s  s t a n d i n g  t o  c h a l l e n g e  s t a t e ' s  a l l e g e d  
noncompl i ance  w i t h  f e d e r a l  r e q u i r e m e n t s  f o r  r e c e i v i n g  f u n d s  f o r  
t h e  advance  a c q u i s i t i o n  of l a n d s  when t h e  Township m i g h t  have  
s u f f e r e d  i t s  a s s e r t e d  i n j u r y  - -  l o s s  of t a x  r e v e n u e  f rom t h e  l a n d  
--  had t h e  s t a t e  used i t s  own f u n d s  t o  o b t a i n  i t ) .  

115  U.S.C.  702 p r o v i d e s ,  



interests potential by the Act. Air Courier Corp., 1 1 1  S. ct. at 

917; New Jersey Speech-Lanquaqe Hearinq Ass'n v. Prudential Ins. 

CO. of America, 724 F.2d 383, 385 (3rd Cir. 1983). As the 

Supreme Court has declared. 

In cases where the plaintiff is not itself 
the subject of the contested regulatory 
action, the test denies a right of review if 
the plaintiff's interests are so marginally 
related to or inconsistent with't-h-e-purposes 
implicit in the statute that it cannot 
reasonably be assumed that Congress intended 
to permit the suit. 

Clarke, 479 U.S. at 399.12 

The Supreme Court's recent decision in Air Courier Con- 

ference offers an instructive analysis of a labor union's failure 

to satisfy the zone of interest test in a suit challenging agency 

action which threatened to cost the union jobs. In Air Courier, 

the postal union challenged the Postal Service's determination to 

suspend the postal monopoly created 

w by the Private Express Statutes to permit private couriers to 

engage in international remailing. The union's interest was to 

protect the jobs of their members. The Court held, however, that 

Congress' purpose in enacting the Private Express Statutes was 

12 The Supreme Court has indicated that the zone of 
interest analysis should only be undertaken in cases where 
Congress clearly intended to make agency action reviewable. 
Clarke, 479 U.S. at 399. The test is used to determine whether a 
particular plaintiff is entitled to review. Id. As we show 
infra, Congress made it clear that, for example, the Secretary of 
Defense's recommendations for closings and the President's 
decision to approve the Commission's recommendations are to be 
unreviewable. See H. Conf. Rep. No. 101-923 at 3258. Thus, this 
standing analysis is unnecessary should the Court find these APA 
claims to be unreviewable as a threshold matter. 

V 
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n o t  t o  p r o t e c t  j o b s ,  b u t  e n s u r e  s u f f i c i e n t  p o s t a l  income t o  

p r o v i d e  a d e q u a t e  s e r v i c e  t o  t h e  n a t i o n .  G i r  C o u r i e r ,  111 S .  c t .  

a t  919-20.  - S e e  -- a l s o  N a t i o n a l  F e d e r a t i o n  of F e d e r a l  Employees V .  

Cheney,  883  F .2d  1038 ( D . C .  C i r .  1989)  ( u n i o n  l a c k s  s t a n d i n g  t o  

c h a l l e n g e  d e c i s i o n  t o  c o n t r a c t  o u t  s e r v i c e s  p r o v i d e d  by employees  

on army b a s e  b e c a u s e  employees  were n o t  w i t h i n  zone  of i n t e r e s t  

of  s t a t u t e s  a u t h o r i z i n g  OMB t o  e s t a b l i s h  c o s t  compar i son  

p r o c e d u r e s ) .  Thus ,  p l a i n t i f f s '  c h a l l e n g e  was d i s m i s s e d  f o r  l a c k  

of s t a n d i n g .  

T h i s  c a s e  i s  c o n s i d e r a b l y  e a s i e r  t h a n  A i r  C o u r i e r .  He re ,  

p r o t e c t i o n  of un ion  j o b s  it n o t  s i m p l y  a b s e n t  f rom t h e  l i s t s  of 

i n t e r e s t s  Congre s s  s o u g h t  t o  p r o t e c t  i n  e n a c t i n g  t h e  A c t ,  b u t  i s  

i n  f a c t  a n t i t h e t i c a l  t o  t h e s e  i n t e r e s t s .  The pu rpose  of t h e  Act 

was t o  c r e a t e  a  mechanism t o  c l o s e  m i l i t a r y  b a s e s  no  l o n g e r  

needed  i n  l i g h t  of a - d i m i n i s h e d  m i l i t a r y  t h r e a t  a b r o a d .  - S e e  H .  

Rep.  101-510 a t  3067.  On t h e  f l o o r  of t h e  h o u s e ,  Rep.  F o g l i e t t a ,  

a  p l a i n t i f f  i n  t h i s  a c t i o n  c o r r e c t l y  c a p t u r e d  t h e  p u r p o s e  of t h e  

Act  : 

The b i l l  a d o p t s  a  l o g i c a l ,  f a i r ,  and n o n p o l i t i c a l  p l a n  
f o r  d e c i d i n g  how t o  c l o s e  d o m e s t i c  m i l i t a r y  b a s e s .  
And, make no m i s t a k e  a b o u t  i t ,  we s h o u l d  c l o s e  d o m e s t i c  
m i l i t a r y  b a s e s .  

136 Cong; Rec .  H74.59 ( d a i l y  e d .  S e p t .  1 2 ,  1990)  ( s t a t e m e n t  of 

Rep.  F o g l i e t t a ) .  S e e  a l s o  i d .  H7458 ( s t a t e m e n t  of Rep.  Browder ) ;  

i d .  H7459 ( s t a t e m e n t  of Rep. M a z z o l i ) ;  id. H7460 ( s t a t e m e n t  of - 
Rep. F a z i o ) .  Congre s s  r e c o g n i z e d  t h a t  t h e  c l o s u r e  of m i l i t a r y  

... a: 
% .  .>. .-- 
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b a s e s  would r e s u l t  i n  t h e  s h o r t - t e r m  l o s s  of j o b s ; 1 3  t h e  p u r p o s e  

of t h e  Act was n o t  t o  p r e s e r v e  t h e s e  j o b s ,  b u t  t o  f a i r l y  and 

r a t i o n a l l y  c l o s e  t h e  b a s e s .  See 136 Cong. Rec.  H7462 ( d a i l y  e d .  

S e p t  1 2 ,  1990)  ( s t a t e m e n t  of Rep. S c h r o e d e r ) .  

N a t i o n a l  F e d e r a t i o n  of F e d e r a l  Employees v .  U n i t e d  S t a t e s ,  

727 F.  Supp .  1 7  ( D . D . C .  19891 ,  a f f ' d ,  905 F .2d  400 ( D . C .  C i r .  

1990)  i s  d i r e c t l y  on p o i n t .  I n  NFFE, a  un ion  r e p r e s e n t i n g  

c i v i l i a n  employees  of s e v e r a l  m i l i t a r y  b a s e s  c h a l l e n g e d ,  a s  

a r b i t r a r y  and c a p r i c i o u s ,  t h e  S e c r e t a r y  of D e f e n s e ' s  d e t e r m i n a -  

t i o n  t o  c l o s e  t h e s e  b a s e s  p u r s u a n t  t o  t h e  1988 Base C l o s u r e  and 

Rea l i gnmen t  A c t .  The c o u r t  h e l d  t h a t  t h e  u n i o n ,  a s  w e l l  a s  a  

p r i v a t e  c o n t r a c t o r  d o i n g  b u s i n e s s  w i t h  one  t h e  b a s e s  s l a t e d  f o r  

c l o s u r e ,  f e l l  o u t s i d e  t h e  zone  of i n t e r e s t s  p r o t e c t e d  by t h e  A c t .  

The C o u r t  r e a s o n e d :  I 
Members of Congress  were  a c u t e l y  aware  of t h e  impac t  
t h a t  such  c l o s u r e s  would have on t h e  economy of 
communi t i es  t h a t  s u r r o u n d  t h e s e  b a s e s  and t h e  s i g -  
n i f i c a n t  j o b  l o s s  t h a t  would o c c u r .  P l a i n t i f f s '  
i n t e r e s t s  a r e  c l e a r l y  i n c o n s i s t e n t  w i t h  t h e  p u r p o s e s  of 
t h e  C l o s u r e  Ac t .  C o n g r e s s '  f u n d a m e n t a l  o b j e c t i o n  was 
t o  s a v e  r e v e n u e  and t o  c r e a t e  a  more e f f i c i e n t  b a s e  
s t r u c t u r e .  P l a i n t i f f s  c an  p o i n t  t o  n o t h i n g  i n  t h e  
l a n g u a g e  of t h e  Act o r  i t s  l e g i s l a t i v e  h i s t o r y  t h a t  
s u g g e s t s  t h a t  Congress  c o n t e m p l a t e d  t h e  p r o t e c t i o n  of 
f e d e r a l  employees  o r  c o n t r a c t o r s .  

NFFE, 727 F .  Supp .  a t  2 2 .  

The 1990 Act p l a i n l y  h a s  t h e  same p u r p o s e  a s  t h e  1988  Act 
i 

S e e  House Rep. No. 101-665 ("The commit tee  h a s  a s s i d u o u s l y  - 1 

13 P u t  d i f f e r e n t l y ,  t h e  S e c r e t a r y  of D e f e n s e ' s  d e c i s i o n  t o  
r e d u c e  t r o o p  l e v e l s  i n  t h e  f o r t h c o m i n g  y e a r s  c r e a t e s  i n  unneeded 
m i l i t a r y  b a s e s .  - See  H.  Rep. No. 101-665 a t  3067;  137 Cong. Rec .  
H6006 ( d a i l y  e d .  J u l y  3 1 ,  1991)  ( S t a t e m e n t  of Rep. A s p i n ) .  
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p r o t e c t e d  t h e  1988  b a s e - c l o s u r e  p r o c e s s  i n  t h e  f a c e  of numerous 

a t t e m p t s  t o  undermine  it . . . .  A new b a s e  c l o s u r e  p r o c e s s  w i l l  n o t  

be  c r e d i b l e  u n l e s s  t h e  1988  b a s e  c l o s u r e  p r o c e s s  r e m a i n s  

i n v i o l a t e . " ) .  A s  i n  t h e  1988  Act  r ev i ewed  i n  NFFE, t h e  1990 Act  

e s t a b l i s h e s  a  p r o c e s s  f o r  t h e  c l o s u r e  of m i l i t a r y  b a s e s  d e s p i t e  

t h e  a t t e n d a n t  l o s s  of  employment .  P l a i n t i f f s '  d e s i r e  t o  keep  t h e  
' !  

S h i p y a r d  open d e s p i t e  t h e  d e t e r m i n a t i o n  of t h e  P r e s i d e n t  and c'&:- i:;. c'; 

i. 
a c q u i e s c e n c e  of Cong re s s  i s  i n c o n s i s t e n t  w i t h  t h e  p u r p o s e  of t h e  

' I  

1990  A c t .  P l a i n t i f f s  t h e r e f o r e  f a i l  t h e  zone  of i n t e r e s t  t e s t .  

D.  The C i t y  of P h i l a d e l p h i a  Lacks S t a n d i n q .  

g e n e r a l i z e d  g r i e v a n c e  l i k e  I l l i n o i s  

o u t s i d e  zone  of i n t e r e s t  

11. THE PLAINTIFFS' STATUTORY CLAIMS A R E  NOT SUBJECT TO 
J U D I C I A L  R E V I E W  

The h i s t o r y  of m i l i t a r y  b a s e  c l o s u r e  i n  t h i s  c o u n t r y  i s  a  

s t o r y  of i m p a s s e :  r e p e a t e d  a t t e m p t s  by t h e  E x e c u t i v e  Branch  t o  

c l o s e  unneeded b a s e s  were f o r  d e c a d e s  c o n s i s t e n t l y  b l o c k e d  by 

l e g i s l a t o r s  p r o t e c t i n g  t h e i r  c o n s t i t u e n t s '  l o c a l  economic  

i n t e r e s t s .  c i t e  I n  1988 and  a g a i n  i n  1 9 9 0 ,  r e s p o n d i n g  t o  a  

r e d u c e d  f o r e i g n  t h r e a t  and c r i t i c i s m  t h a t  it was i n c a p a b l e  of 

p l a c i n g  t h e  n a t i o n a l  good ahead  of i t s  p a r o c h i a l  i n t e r e s t s ,  

C o n g r e s s  e n a c t e d  new b a s e  c l o s u r e  l e g i s l a t i o n  t o  overcome t h i s  

p o l i t i c a l  i n e r t i a  and b e g i n  t h e  e s s e n t i a l  t a s k  of c l o s i n g  e x c e s s  

b a s e s .  Id. 

I n  c r a f t i n g  t h e  n o v e l  p r o v i s i o n s  of t h e  1990  A c t ,  Con g re s s  

i n c l u d e d  a  number of p r o v i s i o n s  t o  e n s u r e  t h a t  t h e  new c l o s u r e  
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p r o c e s s  would n o t  be  hamst rung  by t h e  p o l i t i c a l  w r a n g l i n g  t h a t  

had d e f e a t e d  e a r l i e r  c l o s u r e  e f f o r t s .  F o r  example ,  t h e  recommen- 

d a t i o n s  were  d e v e l o p e d  by a  b i p a r t i s a n  p a n e l  of e x p e r i e n c e d  

Commiss ione r s ,  a p p o i n t e d  by t h e  P r e s i d e n t  b u t  w i t h  t h e  a d v i c e  and 

c o n s e n t  of t h e  S e n a t e .  - S e e  C 2902(c). To m a i n t a i n  c o n t r o l  o v e r  

t h e  E x e c u t i v e ' s  d e c i s i o n s ,  Congre s s  r e t a i n e d  t h e  a u t h o r i t y  t o  

o v e r r u l e  t h e  Commiss ion ' s  recommendat ions  by e n a c t i n g  a  j o i n t  ; 1 
'" ."" I 

t - '  . f 

r e s o l u t i o n  of d i s a p p r o v a l  a f t e r  t h e  P r e s i d e n t  r ev i ewed  t h e  ~3-o'. \* 9 &4 f@g' r ,<  
p r o p o s a l s .  b u t  r e s t r i c t e d  t h e  r e s o l u t i o n  t o  an up-or-down v o t e  on q;k '$ 

.d 

t h e  e n t i r e  list. - See  C 2908 .  

The p l a i n t i f f s  i n  t h i s  c a s e  a r e  a  c o l l e c t i o n  of Members of 

Congre s s  who a t t e m p t e d  t o  u s e  t h e  s t a t u t o r i l y - p r e s c r i b e d  p r o c e -  

d u r e  b u t  were u n a b l e  t o  p e r s u a d e  t h e i r  c o l l e a g u e s  t o  o v e r t u r n  t h e  

Commiss ion ' s  recommendat ions ,  a s  w e l l  a s  l o c a l  p o l i t i c i a n s ,  

s t a t e s ,  and o t h e r s  who opposed c l o s u r e  of one b a s e  on t h e  

p roposed  l i s t  of t h i r t y - f o u r .  I n  Counts  I and I1 of t h e i r  

Amended C o m p l a i n t ,  t h e  p l a i n t i f f s  demand t h a t  t h e  C o u r t  p r o h i b i t  

t h e  S e c r e t a r y  of Defense  f rom c l o s i n g  n o t  o n l y  t h e  P h i l a d e l p h i a  

Naval  S h i p y a r d  b u t  any o t h e r  n a v a l  b a s e ,  d e s p i t e  t h e  f a c t  t h a t  

t h e  r e v i e w  p r o c e s s  e s t a b l i s h e d  b y  Congre s s  h a s  e n d o r s e d  t h o s e  

recommendat ions  a t  e v e r y  s t a g e .  

I n  t h e  p l a i n t i f f s '  v iew,  t h e  b a s e  c l o s u r e  p r o c e s s  must  n o t  

end a s  t h e  s t a t u t e  p r e s c r i b e s ,  even  t hough  t h e  House of Rep re sen -  

t a t i v e s ,  a f t e r  h e a r i n g  f rom a  number of p l a i n t i f f  Congressmen 

a b o u t  t h e  Navy ' s  a l l e g e d  p r o c e d u r a l  v i o l a t i o n s ,  n o n e t h e l e s s  v o t e d  



ove rwhe lming ly  t o  app rove  t h e  Commiss ion ' s  r e c o m m e n d a t i o n s . 1 4  

I n s t e a d ,  t h e y  i m p l i c i t l y  c o n t e n d ,  d i s a p p o i n t e d  p o l i t i c i a n s  and  

w o t h e r s  a c r o s s  t h e  n a t i o n ,  a f t e r  l o s i n g  t h e  b a t t l e  i n  t h e  

E x e c u t i v e  and  L e g i s l a t i v e  Branches  t o  keep  a  l o c a l  b a s e  o p e n ,  may 

c o n t i n u e  t o  promote  t h e i r  own i n t e r e s t s  by f i l i n g  s u i t  i n  t h e i r  

i n d i v i d u a l  d i s t r i c t s  t o  r e q u i r e  t h e  f e d e r a l  c o u r t s  t o  s t e p  i n  and 

o v e r t u r n  t h e  a c t i o n s  of t h e  Commission,  t h e  P r e s i d e n t ,  and 

C o n g r e s s .  

C o n g r e s s  a n t i c i p a t e d  t h i s  maneuver ,  however ,  and r e c o g n i z e d  

t h a t  s u b j e c t i n g  t h e  b a s e  c l o s u r e  p r o c e s s  t o  j u d i c i a l  r e v i e w  a t  

t h e  r e q u e s t  of  e v e r y  d i s a p p o i n t e d  Congressman o r  m u n i c i p a l i t y  

would f a t a l l y  undermine t h e  e n t i r e  e f f o r t .  It t h e r e f o r e  e x p r e s s -  

l y  p r e c l u d e d  j u d i c i a l  r e v i e w  unde r  t h e  Base  C l o s u r e  A c t ,  and 

e s t a b l i s h e d  i n s t e a d  t h e  j o i n t  r e s o l ' u t i o n  mechanism.  - S e e  { 2908 .  

T h i s  d e v i c e  a l l o w s  Congre s s  t o  r e v i e w  t h e  p r o c e d u r e  and  s u b s t a n c e  

o f  t h e  c l o s u r e  p r o c e s s ,  w i t h o u t  p e r m i t t i n g  t h e  n a r r o w  p o l i t i c a l  

i n t e r e s t s  of t h e  m i n o r i t y  t o  c r i p p l e  t h o s e  e x t e n s i v e  e f f o r t s .  

1 4  Among numerous o t h e r  R e p r e s e n t a t i v e s  o b j e c t i n g  t o  t h e  
p r o p o s e d  c l o s u r e s ,  e v e r y  p l a i n t i f f  Congressman e x c e p t  Rep.  
Kostmeyer  o b j e c t e d  s p e c i f i c a l l y  t o  t h e  c l o s u r e  of  t h e  
P h i l a d e l p h i a  Naval  S h i p y a r d  and d e t a i l e d  t h e  p l a i n t i f f s '  
a l l e g a t i o n s  c o n c e r n i n g  t h e  N a v y ' s  a l l e g e d  v i o l a t i o n s  of  t h e  A c t .  
Rep.  Weldon even  had r e p r i n t e d  i n  t h e  C o n q r e s s i o n a l  Record  t h e  
memoranda f rom Rdmi ra l  P e t e r  Hekman t h a t  t h e  p l a i n t i f f s  c l a i m  was 
s u p p r e s s e d  by t h e  Navy. See 137  Cong. Rec .  a t  H6008-10, H6023 
( d a i l y  e d .  J u l y  3 0 ,  1991)  ( s t a t e m e n t s  of Rep.  Weldon) ;  i d .  a t  
H6010 ( s t a t e m e n t  of Rep. F o g l i e t t a ) ;  i d .  a t  H6021 ( s t a t e m e n t  of  
Rep.  Rndrews) ;  i d .  a t  H6023-24, ~ 6 0 3 7 T s t a t e m e n t  of  Rep.  R i d g e ) ;  
i d .  a t  ~ 6 0 2 9 - 3 0 T s t a t e m e n t  of  Rep.  B o r s k i ) ;  id. a t  H6034-37 - 
( s t a t e m e n t  of Rep.  C o u g h l i n ) .  The House t h e n  v o t e d  364 -60 ,  a  
ma rg in  of more t h a n  s i x  t o  o n e ,  t o  r e j e c t  t h e  r e s o l u t i o n  of 
d i s a p p r o v a l  and uphold  t h e  Commiss ion ' s  p r o p o s a l s .  S e e  i d .  a t  -- 
H6039-40. 



Even i f  any  of t h e  p l a i n t i f f s  had s t a n d i n g ,  t h e r e f o r e ,  t h e i r  

a t t e m p t  t o  i n v o l v e  t h e  J u d i c i a l  Branch i n  t h e s e  d e c i s i o n s  i g n o r e s  

b o t h  t h e  e x p r e s s e d  i n t e n t  of Cong re s s  and t h e  s t r u c t u r e  and 

o b j e c t i v e s  of  t h e  s t a t u t o r y  scheme.  Coun t s  I and I1 mus t  

t h e r e f o r e  be  d i s m i s s e d .  

A .  Cong re s s  Has S p e c i f i c a l l y  P r e c l u d e d  J u d i c i a l  
Review Of The P l a i n t i f f s '  C l a ims  

The p l a i n t i f f s  l o c a t e  t h e i r  r i g h t  t o  j u d i c i a l  r e v i e w  f o r  

Coun t s  I and I1 i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  which 

u s u a l l y  p r o v i d e s  a  r i g h t  t o  j u d i c i a l  r e v i e w  of f e d e r a l  agency  

a c t i o n .  See 5  U.S.C.  C C  7 0 2 ,  704 ,  706 .  However, t h e  APA 

c o n t a i n s  s e v e r a l  e x c e p t i o n s  t o  t h a t  g e n e r a l  r u l e ,  two of which 

a r e  r e l e v a n t  h e r e .  F i r s t ,  t h e  s t a t u t e  p r o v i d e s  f o r  r e v i e w  o n l y  

of " f i n a l  agency  a c t i o n , "  5 U.S.C.  C 7 0 4 ,  wh ich ,  a s  shown be low,  

C o n g r e s s  f ound  d o e s  n o t  o c c u r  when t h e  Navy o r  t h e  Commission 

makes i t s  t e n t a t i v e  r ecommenda t i ons .  Second ,  t h e  APA d o e s  n o t  

a p p l y  a t  a l l  " t o  t h e  e x t e n t  t h a t  s t a t u t e s  p r e c l u d e  j u d i c i a l  

r e v i e w . "  5 U.S.C.  C 7 0 1 ( a ) ( l ) .  B e f o r e  t h e  C o u r t  may c o n s i d e r  

t h e  m e r i t s  of t h e  p l a i n t i f f s '  c l a i m s ,  t h e r e f o r e ,  t h e  C o u r t  mus t  

f i r s t  d e t e r m i n e  w h e t h e r  Cong re s s  i n t e n d e d  t o  a l l o w  j u d i c i a l  

r e v i e w  a t  a l l .  

I n  making t h a t  d e t e r m i n a t i o n ,  t h e  s t a t u t e  i t s e l f  need  n o t  

i n c l u d e  a p r o v i s i o n  w i t h h o l d i n g  r e v i e w ;  t h e  o n l y  q u e s t i o n  i s  

w h e t h e r  a  l e g i s l a t i v e  i n t e n t  t o  p r e c l u d e  r e v i e w  i s  " f a i r l y  

d i s c e r n i b l e  i n  t h e  s t a t u t o r y  s cheme . "  Block  v .  Community 

N u t r i t i o n  I n s t i t u t e ,  467 U.S .  340 ,  351 ( q u o t i n g  A s s o c i a t i o n  of 

Da ta  P r o c e s s i n q  S e r v i c e  O r q a n i z a t i o n s  v .  Camp, 397 U.S.  1 5 0 ,  xxx 

- 26 - 



( 1 9 7 0 ) ) . 1 5  T h a t  q u e s t i o n  must  be answered  n o t  o n l y  by examin ing  

t h e  s t a t u t o r y  l a n g u a g e ,  b u t  by c o n s i d e r i n g  " t h e  s t r u c t u r e  of t h e  

s t a t u t o r y  scheme,  i t s  o b j e c t i v e s ,  i t s  l e g i s l a t i v e  h i s t o r y ,  and 

t h e  n a t u r e  of t h e  a d m i n i s t r a t i v e  a c t i o n  i n v o l v e d . "  B l o c k ,  467 

U.S. a t  3 4 5 .  Each of t h e s e  f a c t o r s  weighs  h e a v i l y  a g a i n s t  

j u d i c i a l  r e v i e w  i n  t h i s  c a s e .  

1 .  The L e q i s l a t i v e  H i s t o r y  Of The Base  C l o s u r e  
Act S p e c i f i c a l l y  F o r b i d s  J u d i c i a l  Review 

The l e g i s l a t i v e  h i s t o r y  of t h e  Base C l o s u r e  Act  a l o n e  

c o n c l u s i v e l y  d e m o n s t r a t e s  t h a t  Congress  i n t e n d e d  t o  p r e c l u d e  

j u d i c i a l  r e v i e w .  The l a n g u a g e  of t h e  C o n f e r e n c e  R e p o r t  c o u l d  n o t  

be more e x p l i c i t :  

CNIo f i n a l  agency a c t i o n  o c c u r s  i n  t h e  c a s e  of t h e  
v a r i o u s  a c t i o n s  r e q u i r e d  unde r  t h e  b a s e  c l o s u r e  p r o c e s s  
c o n t a i n e d  i n  t h i s  b i l l .  These  a c t i o n s  t h e r e f o r e ,  would 
n o t  be s u b j e c t  t o  t h e  ru l emak ing  and a d j u d i c a t i o n  
r e q u i r e m e n t s  Cof t h e  RPAI and would n o t  be s u b j e c t  t o  
j u d i c i a l  r e v i e w .  S p e c i f i c  a c t i o n s  which would n o t  be 
s u b j e c t  t o  j u d i c i a l  r e v i e w  i n c l u d e  . . . t h e  S e c r e t a r y  
of D e f e n s e ' s  recommendat ion of c l o s u r e s  and r e a l i g n -  
ments  of m i l i t a r y  i n s t a l l a t i o n s  unde r  s e c t i o n  C2903(d) ,  
and1 t h e  d e c i s i o n  of t h e  P r e s i d e n t  unde r  s e c t i o n  
t 2 9 0 3 ( e ) l .  

House Conf .  R e p t .  101-923,  a t  706 ( emphas i s  a d d e d ) ,  r e p r i n t e d  i n  

U.S. Code Conq. 6 Admin. News 

15 S e e  a l s o  U . S .  v .  F a u s t o ,  484 U.S .  439 ,  452 
v .  Michiqan Academy of Fami ly  P h y s i c i a n s ,  476 U.S .  
( 1 9 8 6 ) .  I n  Abbo t t  L a b o r a t o r i e s  v .  G a r d n e r ,  387 U. 
( 1 9 6 7 ) ,  t h e  Supreme Cour t  h e l d  t h a t  e v i d e n c e  of i n  

(19  
667 

S .  1  
t e n t  

88); Bowen 
XXX 

3 6 ,  xxx 
t o  

p r e c l u d e  r e v i e w  s h o u l d  be " c l e a r  and c o n v i n c i n g . "  R l t h o u g h ,  a s  
d e m o n s t r a t e d  i n f r a ,  C o n g r e s s ' s  i n t e n t  t o  do  s o  h e r e  i s  
u n m i s t a k a b l e ,  t h e  Block C o u r t  e x p l a i n e d  t h a t  " C t l h e  C o u r t  h a s ,  
however ,  n e v e r  a p p l i e d  t h e  ' c l e a r  and c o n v i n c i n g  e v i d e n c e '  
s t a n d a r d  i n  t h e  s t r i c t  e v i d e n t i a r y  s e n s e , "  b u t  h e l d  r e v i e w  t o  be  
p r e c l u d e d  whe reve r  C o n g r e s s i o n a l  i n t e n t  was " f a i r l y  d i s c e r n i b l e . "  
467 U . S .  a t  350-51 . 



T h i s  e x p l i c i t  d i r e c t i o n  f o l l o w e d  a  number of  o t h e r  i n d i c a -  

t i o n s  i n  t h e  l e g i s l a t i v e  h i s t o r y  t h a t  C o n g r e s s  i n t e n d e d  t o  

c o n d u c t  t h e  b a s e  c l o s u r e  p r o c e s s  w i t h o u t  p e r m i t t i n g  d i s s a t i s f i e d  

p a r t i e s  t o  r e v i s i t  t h e  p r o c e d u r e  i n  c o u r t .  The c o n f e r e e s  

e x p l a i n e d ,  f o r  e x a m p l e ,  t h a t  e a r l i e r  a t t e m p t s  a t  b a s e  c l o s u r e  had 

f a i l e d  i n  p a r t  b e c a u s e  " c l o s u r e s  and r e a l i g n m e n t s  u n d e r  e x i s t i n g  

l a w  . . . t a k e  a  c o n s i d e r a b l e  p e r i o d  of  t i m e  and  i n v o l v e  numerous  

o p p o r t u n i t i e s  f o r  c h a l l e n g e s  i n  c o u r t . "  House C o n f .  R e p t .  1 0 1 -  

510  a t  7 0 5 ,  1 9 9 0  K S .  Code Conq.  6 Rdmin. News a t  3 2 5 7 . 1 6  

S i m i l a r l y ,  i n  d e s c r i b i n g  e a r l i e r  a t t e m p t s  a t  b a s e  c l o s u r e ,  

t h e  House R e p o r t  on t h e  Base  C l o s u r e  Act  e x p l a i n e d  t h a t  C o n g r e s s  

had  

a s s i d u o u s l y  p r o t e c t e d  t h e  1988  b a s e  c l o s u r e  p r o c e s s  i n  
t h e  f a c e  o f  numerous  a t t e m p t s  t o  u n d e r m i n e  i t .  Some of  
t h o s e  a t t e m p t s  h a v e  come i n  C o n g r e s s  f r o m  t h o s e  

- i n t e r e s t e d  i n  k e e p i n g  open  a  b a s e  recommended f o r  
c l o s u r e .  

r House  R e p t .  1 0 1 - 6 6 5  a t  342, r e p r i n t e d  i n  1 9 9 0  U . S .  Code Conq.  & 

Admin. News 2 9 3 1 ,  3 0 6 8 .  T h u s ,  t h e  C o n f e r e n c e  R e p o r t ' s  e x p l i c i t  

p r e c l u s i o n  of  j u d i c i a l  r e v i e w  was w r i t t e n  a g a i n s t  a  b a c k d r o p  of  

p o l i t i c a l  s t r u g g l e s  by c o m m u n i t i e s  and Members of  C o n g r e s s  t o  

p r o t e c t  t h e i r  own i n t e r e s t s ,  and o f  new l e g i s l a t i v e  d e t e r m i n a t i o n  

t o  a v o i d  t h a t  p i t f a l l  i n  c o n s t r u c t i n g  t h e  new p r o c e s s .  

1 6  S e e  S o u t h e r n  Ry. Co. v .  S e a b o a r d  A l l i e d  M i l l i n q  C o r p . ,  442 
U . S .  4 4 4 3 5 9 - 6 0  (1979)  ( h o l d i n a  t h a t  l e a i s l a t i v e  h i s t o r u  
s u g g e s t e d  i n t e n t  t o  p r e c l u d e  j u d i c i a l  r e ; i ew b e c a u s e  c o n g r e s s  had  
removed more l i b e r a l  r e v i e w  p r o v i s i o n s ,  making c h a n g e s  " d e s i g n e d  
t o  a v o i d  t h e s e  d i s r u p t i v e  c o n s e q u e n c e s  of  j u d i c i a l  i n t e r f e r -  
e n c e , "  and  c o n c l u d i n g  t h a t  r e j e c t i o n  of C o n g r e s s ' s  i n t e n t  on t h e  
i s s u e  "would b e  g i v i n g  ' b a c k h a n d e d  a p p r o v a l '  t o  t h e s e  v e r y  same 
c o n s e q u e n c e s " )  ( c i t a t i o n  o m i t t e d ) .  



C o n g r e s s ' s  e x p l i c i t  c o n c l u s i o n  t h a t  j u d i c i a l  r e v i e w  had 

c o n t r i b u t e d  t o  e a r l i e r  f a i l u r e s  i n  b a s e  c l o s u r e  becomes even  more 

s i g n i f i c a n t  i n  l i g h t  of t h e  D . C .  C i r c u i t ' s  d e c i s i o n  i n  N a t i o n a l  

F e d e r a t i o n  of F e d e r a l  Employees v .  Un i t ed  S t a t e s ,  905 F .2d  400 

( D . C .  C i r .  1990)  ("NFFE"), which h e l d  t h a t  m i l i t a r y  d e c i s i o n s  t o  

c l o s e  b a s e s  unde r  t h e  1988 Base C l o s u r e  R c t  were  "commit ted t o  

agency  d i s c r e t i o n  by law" and t h e r e f o r e  u n r e v i e w a b l e  u n d e r  t h e  

A P A .  - S e e  5 U.S.C. C 7 0 1 ( a ) ( 2 ) .  C o n g r e s s ' s  s t a t e m e n t  p r e c l u d i n g  

j u d i c i a l  r e v i e w  i n  t h e  O c t o b e r  1990 C o n f e r e n c e  R e p o r t  came j u s t  a  

few months a f t e r  t h e  D . C .  C i r c u i t ' s  d e c i s i o n .  A s  t h e  C o u r t  i n  

Block  a l s o  h e l d ,  i n t e n t  t o  p r e c l u d e  r e v i e w  "may a l s o  be i n f e r r e d  

f rom contemporaneous  j u d i c i a l  c o n s t r u c t i o n  b a r r i n g  r e v i e w  and 

C o n g r e s s i o n a l  a c q u i e s c e n c e  i n  it . . . o r  f rom t h e  c o l l e c t i v e  

i m p o r t  of l e g i s l a t i v e  and j u d i c i a l  h i s t o r y  beh ind  a  p a r t i c u l a r  

s t a t u t e . "  467 U .S .  a t  349 ( c i t a t i o n s  o m i t t e d ) .  Congre s s  h e r e  

QP n o t  o n l y  a c q u i e s c e d  i n  t h e  c o u r t ' s  c o n c l u s i o n  t h a t  most  b a s e  

c l o s u r e  d e c i s i o n s  a r e  n o t  s u b j e c t  t o  r e v i e w ,  b u t  went even  

f u r t h e r ,  bann ing  r e v i e w  a l t o g e t h e r  t o  make c l e a r  t h a t  t h e  f e d e r a l  

c o u r t s  s i m p l y  a r e  n o t  t h e  forum i n  which o b j e c t i o n s  t o  t h e  

c l o s u r e  p r o c e s s  a r e  t o  be r e s o l v e d .  

O t h e r  c a s e s  have f r e q u e n t l y  r e l i e d  on much l e s s  e x p l i c i t  

l e g i s l a t i v e  h i s t o r y  i n  h o l d i n g  j u d i c i a l  r e v i e w  t o  be p r e c l u d e d .  

F o r  example ,  i n  - M o r r i s  v .  G r e s s e t t e ,  432 U.S. 491 ( 1 9 7 7 ) ,  

p l a i n t i f f s  c h a l l e n g e d  t h e  A t t o r n e y  G e n e r a l ' s  f a i l u r e  t o  o b j e c t  t o  

s o u t h  C a r o l i n a ' s  amendment of i t s  v o t i n g  l aws  u n d e r  a  s t a t u t o r y  

p r o c e d u r e  r e q u i r i n g  f e d e r a l  " p r e c l e a r a n c e "  of s u c h  amendments.  



The C o u r t  n o t e d  t h a t  t h e  l e g i s l a t i v e  h i s t o r y  d i d  n o t  e x p r e s s l y  

a d d r e s s  t h e  r e v i e w  i s s u e ,  b u t  n o n e t h e l e s s  h e l d  t h a t  Cong re s s  had 

w n o t  i n t e n d e d  t o  p e r m i t  j u d i c i a l  r e v i e w  b e c a u s e  t h a t  h i s t o r y  

i n d i c a t e d  t h a t  Cong re s s  had i n t e n d e d  t h e  p r e c l e a r a n c e  p r o c e s s  t o  

move s p e e d i l y .  Id. a t  503-04; s e e  a l s o  Lone P i n e  S t e e r i n q  Comm. 

v .  EPA, 777 F .2d  8 8 2 ,  887 (3d  C i r .  1985)  ( h o l d i n g  j u d i c i a l  r e v i e w  

p r e c l u d e d  where l e g i s l a t i v e  h i s t o r y  men t ioned  o n l y  g e n e r a l l y  t h a t  

d e l a y  c o u l d  be h a r m f u l ) ;  x v .  x ,  781 F .2d  354  (3d  C i r .  1986)  

( h o l d i n g  t h a t  Lone P i n e  d e c i s i o n  a l s o  p r e c l u d e s  r e v i e w  u n d e r  5  

U . S . C .  C 7 0 1 ( a ) ( l ) ) .  The d e f i n i t i v e  e x p r e s s i o n  of C o n g r e s s i o n a l  

i n t e n t  i n  t h e  Base  C l o s u r e  A c t ' s  l e g i s l a t i v e  h i s t o r y  i s  d i s p o s i -  

t i v e ,  and t h e  p l a i n t i f f s '  APQ c l a i m s  s i m p l y  a r e  n o t  s u b j e c t  t o  

j u d i c i a l  r e v i e w .  

2 .  The S t r u c t u r e  Of The S t a t u t o r y  Scheme 
D e m o n s t r a t e s  T h a t  C o n q r e s s  I n t e n d e d  To 
P r e c l u d e  J u d i c i a l  Review 

I n  a s s e s s i n g  l e g i s l a t i v e  p u r p o s e ,  t h e  C o u r t  must  c o n s i d e r  

n o t  o n l y  t h e  l e g i s l a t i v e  h i s t o r y ,  b u t  a l s o  t h e  s t r u c t u r e  and 

o b j e c t i v e s  of t h e  s t a t u t e ,  and  " i n f e r e n c e s  of i n t e n t  drawn f rom 

t h e  s t a t u t o r y  scheme a s  a  w h o l e . "  B l o c k ,  467 U.S .  a t  3 4 5 ,  3 4 9 .  

I n  t h i s  c a s e ,  c o n s i d e r a t i o n  of t h e s e  b r o a d e r  f a c t o r s  d raws  a 

p i c t u r e  a s  c l e a r  a s  t h e  u n m i s t a k a b l e  l a n g u a g e  of t h e  C o n f e r e n c e  

R e p o r t .  

B u i l d i n g  on a  l o n g  h i s t o r y  of a t t e m p t s  a t  b a s e  c l o s u r e  

u n d e r c u t  by p r o v i n c i a l  o p p o s i t i o n  f rom i n d i v i d u a l  d i s t r i c t s ,  

C o n g r e s s  c a r e f u l l y  s t r u c t u r e d  a  new, c o m p l e t e  b a s e  c l o s u r e  

p r o c e s s ,  i n c l u d i n g  t h e  j o i n t  r e s o l u t i o n  of d i s a p p r o v a l  p r o c e d u r e ,  



- - 

t o  b a l a n c e  i t s  i n t e r e s t  i n  m a i n t a i n i n g  c o n t r o l  o v e r  t h e  d e c i s i o n  

a g a i n s t  t h e  need  t o  p r e v e n t  a  d i s a p p o i n t e d  m i n o r i t y  f rom o v e r r u l -  

i n g  t h e  c o n s e n s u s  r e a c h e d  by t h e  E x e c u t i v e  and L e g i s l a t i v e  

B r a n c h e s .  P e r m i t t i n g  t h e s e  p l a i n t i f f s  t o  i n v a l i d a t e  t h o s e  

d e c i s i o n s  i n  c o u r t  would u p s e t  t h i s  p r e c i s e  b a l a n c e  and r e d u c e  

t h e  s t a t u t o r y  mechanism t o  a  m e a n i n g l e s s  e x e r c i s e .  Even i f  

C o n g r e s s  had n o t  e x p r e s s l y  p r e c l u d e d  j u d i c i a l  r e v i e w  i n  t h e  

l e g i s l a t i v e  h i s t o r y ,  t h e r e f o r e ,  t h e  o b j e c t i v e s  and s t r u c t u r e  of  

t h e  s t a t u t o r y  scheme would a l o n e  r e q u i r e  t h e  C o u r t  t o  d i s m i s s  

Coun t s  I and I1 a s  n o n j u s t i c i a b l e  . L h % x  o ' 7 i i - 2  P 
The D.C. C i r c u i t ' s  d e c i s i o n  i n  Armstronq v .  Bush,  924 F .2d  

282 (D.C. C i r .  1991) ,  c o n s i d e r e d  a  s t a t u t e  t h a t  i n v o l v e d  a  

s i m i l a r l y  d e l i c a t e  b a l a n c e .  T h e r e  t h e  c o u r t  h e l d  t h a t  t h e  

P r e s i d e n t i a l  Reco rds  A c t ,  44 U.S.C.  C 2 2 0 1 ,  - e t  seq. ("PRA"),  

p r e c l u d e d  j u d i c i a l  r e v i e w  of t h e  P r e s i d e n t ' s  d e c i s i o n  t o  d i s p o s e  

of c e r t a i n  documen t s .  Al though  t h e  l e g i s l a t i v e  h i s t o r y  was 

w u n c l e a r ,  t h e  c o u r t  e x p l a i n e d ,  t h e  Act r e p r e s e n t e d  a c a r e f u l  

p o l i t i c a l  compromise between t h e  d e s i r e  t o  p r e s e r v e  P r e s i d e n t i a l  

r e c o r d s  f o r  l a t e r  p u b l i c  a c c e s s ,  and t h e  s e p a r a t i o n  of powers 

c o n c e r n  w i t h  i n t e r f e r i n g  i n  t h e  P r e s i d e n t ' s  d a y - t o - d a y  b u s i n e s s .  

I d .  a t  290 .  - 
I n  a  scheme q u i t e  s i m i l a r  t o  t h e  j o i n t  r e s o l u t i o n  of 

d i s a p p r o v a l  i n  t h e  Base  C l o s u r e  A c t ,  t h e  PRA r e q u i r e d  t h e  

P r e s i d e n t  t o  n o t i f y  t h e  A r c h i v i s t  of t h e  U n i t e d  S t a t e s  b e f o r e  

d e s t r o y i n g  documen t s .  The A r c h i v i s t  would t h e n  r e p o r t  t o  

C o n g r e s s ,  which c o u l d  e n a c t  l e g i s l a t i o n  t o  p r o t e c t  t h e  s p e c i f i c  

'W 
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documents  i f  it c h o s e .  The c o u r t  conc luded  t h a t  " p e r m i t t i n g  

j u d i c i a l  r e v i e w  of t h e  P r e s i d e n t ' s  compl i ance  w i t h  t h e  PRA would 

u p s e t  t h e  i n t r i c a t e  s t a t u t o r y  scheme Congre s s  c a r e f u l l y  d r a f t e d  

t o  keep  i n  e q u i p o i s e  i m p o r t a n t  compet ing  p o l i t i c a l  and c o n s t i t u -  

t i o n a l  c o n c e r n s . "  - I d .  The c o u r t  t h e r e f o r e  h e l d  t h a t  t h e  PRA 

i m p l i e d l y  p r e c l u d e d  r e v i e w  u n d e r  5 U.S.C. { 7 0 1 ( a ) ( l ) .  

The j o i n t  r e s o l u t i o n  of d i s a p p r o v a l  mechanism i n  t h e  Base 

C l o s u r e  A c t ,  see C 2908,  s e r v e s  t h e  same p u r p o s e :  it m a i n t a i n s  

l e g i s l a t i v e  c o n t r o l  o v e r  E x e c u t i v e  Branch d e c i s i o n s ,  b u t  b a l a n c e s  

t h a t  power a g a i n s t  o t h e r  i m p o r t a n t  i n t e r e s t s .  J u d i c i a l  r e v i e w  

s i m p l y  ha s  no  r o l e  i n  t h a t  s t a t u t o r y  scheme.  H e r e ,  a s  i n  Banzhaf 

v .  S m i t h ,  737 F.2d 1167 ,  1169 ( D . C .  C i r .  19841 ,  

[ t l h e  l a c k  of any a u t h o r i z a t i o n  f o r  . . . r e v i e w  a t  t h e  
b e h e s t  of members of t h e  p u b l i c ,  when viewed i n  t h e  
c o n t e x t  of . . . t h e  e x p l i c i t  p r o v i s i o n  of c o n g r e s s i o n -  
a l  o v e r s i g h t  a s  a  mechanism t o  keep t h e  [ d e f e n d a n t s ]  t o  
C t h e i r l - s t a t u t o r y  d u t y ,  s t r o n g l y  s u g g e s t s  t h a t  Congre s s  
i n t e n d e d  no  r e v i e w  a t  t h e  b e h e s t  of t h e  p u b l i c .  

Congre s s  p l a i n l y  d i d  n o t  i n t e n d  f o r  a  few of i t s  Members, u n a b l e  

t o  m u s t e r  more t h a n  s i x t y  v o t e s  f o r  t h e i r  p o s i t i o n ,  t o  f i l e  s u i t  

i n  t h e i r  r e s p e c t i v e  d i s t r i c t s  and r e q u e s t  f e d e r a l  c o u r t s  t o  

d i c t a t e  a d i f f e r e n t  r e s u l t  t o  t h e  E x e c u t i v e  and C o n g r e s s . 1 7  

I n s t e a d ,  it p r o v i d e d  a  l e g i s l a t i v e ,  p o l i t i c a l  remedy,  d e s i g n e d  t o  
, d t  

; 
s e r v e  a s  t h e  e x c l u s i v e  b a s i s  f o r  r e v i e w i n g  t h e  N a v y ' s  a c t i o n s  and L~~~ 
t h e  Commiss ion ' s  recommendat ions .  " P r e c l u s i o n  of s u c h  s u i t s  d o e s  

n o t  pose  any t h r e a t  t o  r e a l i z a t i o n  of t h e  s t a t u t o r y  o b j e c t i v e s ;  

17 - S e e  S o u t h e r n  R y .  C o . ,  442 U.S. a t  457 ("The d i s r u p t i v e  
p r a c t i c a l  consequences  of s u c h  Can i n t e r p r e t a t i o n ]  c o n f i r m  o u r  
view t h a t  c o n g r e s s  i n t e n d e d  no  s u c h  r e s u l t . " ) .  
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it means o n l y  t h a t  t h o s e  o b j e c t i v e s  must  be r e a l i z e d  t h r o u g h  t h e  I 
s p e c i f i c  r e m e d i e s  p rov ided  by Congre s s . "  B l o c k ,  467 U.S.  a t  352- 

53. Counts  I and I1 s h o u l d  t h e r e f o r e  be d i s m i s s e d .  

B.  The P l a i n t i f f s '  C la ims  P r e s e n t  A N o n j u s t i c i a b l e  
P o l i t i c a l  Q u e s t i o n  

P l a i n t i f f s  e f f e c t i v e l y  r e q u e s t  t h i s  C o u r t  n o t  o n l y  t o  

i n v a l i d a t e  t h e  a c t i o n s  of t h e  Navy, t h e  Commission,  and t h e  

P r e s i d e n t  u n d e r  t h e  Base C l o s u r e  A c t ,  b u t  a l s o  t o  d e c l a r e  
, L . 4 ' f & L l j d .  

i r r e l e v a n t  C o n g r e s s ' s  s u b s e q u e n t  d.esiai;-o-n- t o  permi t , \ , those  a c t i o n s  
/r ' ;P 

J 
t o  s t a n d .  And a l t h o u g h  t h e  RPA o f t e n  p r o v i d e s  a  b a s i s  f o r  r e v i e w  

of e x e c u t i v e  a c t i o n , l 8  i n  t h i s  c a s e ,  p l a i n t i f f s  a s  a  p r a c t i c a l  

m a t t e r  s e e k  a  d e c l a r a t o r y  ' judgment  o v e r t u r n i n g  d e c i s i o n s  of b o t h  

t h e  E x e c u t i v e  and t h e  L e g i s l a t i v e  B r a n c h e s .  Such sweeping  c l a i m s  

of j u d i c i a l  a u t h o r i t y  t o  c o n s i d e r  t h e s e  i s s u e s  f o u n d e r  n o t  o n l y  

on c o n t r a r y  C o n g r e s s i o n a l  i n t e n t ,  b u t  a l s o  on t h e  f u n d a m e n t a l  

s e p a r a t i o n - o f - p o w e r s  p r i n c i p l e s  embodied i n  t h e  p o l i t i c a l  

q u e s t i o n  d o c t r i n e .  See  q e n e r a l l y  Baker  v .  C a r r ,  369 U.S.  186 ,  

210 ( 1 9 6 2 ) .  

T h i s  d o c t r i n e  r e c o g n i z e s  t h a t  "a  c o u r t  Cmustl n o t  immerse 

i t s e l f  i n  a  p o l i t i c a l  m a t t e r  which i s  p r i n c i p a l l y  i n  t h e  dominion 

of a  p o l i t i c a l  b r anch  of gove rnmen t . "  M c I n t y r e  v .  O ' N e i l l ,  6 0 3  

F .  Supp .  1053 ,  xxx (D .D .C .  1 9 8 5 ) .  I n  B a k e r ,  t h e  C o u r t  l i s t e d  s i x  

e l e m e n t s  t h a t  c h a r a c t e r i z e  p o l i t i c a l  q u e s t i o n s :  

1 8  I n d e e d ,  t h e  APA e x p r e s s l y  d o e s  n o t  e x t e n d  t o  p e r m i t  r e v i e w  
of a c t i o n s  t a k e n  by Congre s s .  See  5 U.S.C. { 701(b )  ( . . . ) .  - 
Thus ,  t h e  p l a i n t i f f s '  d i s r e g a r d  f o r  C o n g r e s s ' s  r e c e n t  d e c i s i o n  
a t t e m p t s  t o  accompl i sh  i n d i r e c t l y  what t h e y  c o u l d  n o t  do  
d i r e c t l y :  s e e k  j u d i c i a l  r e v i e w  of C o n g r e s s ' s  d e c i s i o n  t o  uphold  
t h e  P r e s i d e n t ' s  b a s e  c l o s u r e  recommendat ions .  
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P r o m i n e n t  on t h e  s u r f a c e  of any  c a s e  h e l d  t o  i n v o l v e  a  
p o l i t i c a l  q u e s t i o n  i s  f o u n d  a  t e x t u a l l y  d e m o n s t r a b l e  
c o n s t i t u t i o n a l  commitment of  t h e  i s s u e  t o  a  c o o r d i n a t e  
p o l i t i c a l  d e p a r t m e n t ;  o r  a  l a c k  of  j u d i c i a l l y  d i s c o v e r -  
a b l e  and  m a n a g e a b l e  s t a n d a r d s  f o r  r e s o l v i n g  i t ;  o r  t h e  
i m p o s s i b i l i t y  of  d e c i d i n g  w i t h o u t  a n  i n i t i a l  p o l i c y  
d e t e r m i n a t i o n  of  a  k i n d  c l e a r l y  f o r  n o n j u d i c i a l  
d i s c r e t i o n ;  o r  t h e  i m p o s s i b i l i t y  o f  a  c o u r t ' s  u n d e r t a k -  
i n g  i n d e p e n d e n t  r e s o l u t i o n  w i t h o u t  e x p r e s s i n g  l a c k  of  
r e s p e c t  d u e  c o o r d i n a t e  b r a n c h e s  of  g o v e r n m e n t ;  o r  a n  
u n u s u a l  n e e d  f o r  u n q u e s t i o n i n g  a d h e r e n c e  t o  a  p o l i t i c a l  
d e c i s i o n  a l r e a d y  made; o r  t h e  p o t e n t i a l i t y  of  embar-  
r a s s m e n t  f r o m  m u l t i f a r i o u s  p r o n o u n c e m e n t s  by v a r i o u s  
d e p a r t m e n t s  on o n e  q u e s t i o n .  

369  U.S.  a t  2 1 7 .  The p r e s e n c e  of  any  o n e  o f  t h e s e  f a c t o r s  i s  

s u f f i c i e n t  t o  r e n d e r  t h e  i s s u e  n o n j u s t i c i a b l e .  B a r k l e y  v .  

O ' N e i l l ,  6 2 4  F .  S u p p .  6 6 4 ,  667  (S .D.  I n d .  1 9 8 5 ) ;  C r a n s t o n  v .  

R e a g a n ,  611 F .  Supp .  2 4 7 ,  252 ( D . D . C .  1 9 8 5 ) .  

T h i s  c a s e  i n e x t r i c a b l y  i n v o l v e s  two of  t h e s e  i s s u e s .  F i r s t ,  

t h e r e  i s  a  " t e x t u a l l y  d e m o n s t r a b l e  c o n s t i t u t i o n a l  commitment"  of  

t h e  i s s u e s  r a i s e d  h e r e  t o  t h e  p o l i t i c a l  b r a n c h e s .  Among o t h e r  

m i l i t a r y  p r o v i s i o n s ,  t h e  C o n s t i t u t i o n  e s t a b l i s h e s  t h e  P r e s i d e n t  

a s  Commander i n  C h i e f  of t h e  R r m y  and Navy,  - s e e  R r t .  11. C 2 ,  c l .  

1 ,  and  v e s t s  C o n g r e s s  w i t h  t h e  power t o  " r a i s e  and s u p p o r t  

Armies"  and t o  "make r u l e s  f o r  t h e  Government  and r e g u l a t i o n  of  

t h e  l a n d  and  n a v a l  f o r c e s , "  A r t .  I ,  C 8 ,  c l .  1 2 ,  1 4 ,  and  t o  

" p r o v i d e  f o r  o r g a n i z i n g ,  a r m i n g ,  and d i s c i p l i n i n g ,  t h e  M i l i t i a . "  

A r t .  I ,  { 8 ,  c l .  1 6 .  T h e s e  p r o v i s i o n s  commit v i r t u a l l y  a l l  

m i l i t a r y  d e c i s i o n s  t o  t h e  p o l i t i c a l  b r a n c h e s ,  and s u c h  q u e s t i o n s  

a r e  t h e r e f o r e  u n r e v i e w a b l e  by t h e  j u d i c i a r y .  S e e ,  e . q . ,  G i l l i q a n  

v .  Morgan,  413  U . S .  1 ,  1 0  ( 1 9 7 3 ) ;  L u f t i q  v .  McNamara, 3 7 3  F . 2 d  

6 6 4 ,  665-66 ( D . C .  C i r . )  ( " t h e  f u n d a m e n t a l  d i v i s i o n  o f  a u t h o r i t y  

and  power e s t a b l i s h e d  by t h e  C o n s t i t u t i o n  p r e c l u d e s  j u d g e s  f r o m  



o v e r s e e i n g  . . . t h e  u s e  o r  d i s p o s i t i o n  of m i l i t a r y  power" ) ,  

c e r t .  d e n i e d ,  387 U.S. 945 ( 1 9 6 7 ) .  1 
Second ,  t h i s  C o u r t  c o u l d  n o t  c o n s i d e r  t h e  p l a i n t i f f s '  c l a i m s  

" w i t h o u t  e x p r e s s i n g  l a c k  of r e s p e c t  due  c o o r d i n a t e  b r a n c h e s  of 

gove rnmen t . "  B a k e r ,  369 U.S. a t  217.  Al though  t h e  p l a i n t i f f s  

s i d e s t e p  t h e  i s s u e  i n  t h e i r  Amended C o m p l a i n t ,  t h i s  c a s e  d o e s  n o t  

m e r e l y  s e e k  r e v i e l ~  of a c t i o n  t a k e n  by t h e  Navy and t h e  Com- 

m i s s i o n .  I n  r e q u e s t i n g  t h e  C o u r t  t o  i n v a l i d a t e  a l l  of t h e  

Commiss ion ' s  recommendat ions  c o n c e r n i n g  Navy b a s e s ,  s e e ,  e . q . ,  

Amended Compla in t  I 2 2 1 ( c ) ,  p l a i n t i f f s  "would r e q u i r e  t h i s  C o u r t ,  

i n  e f f e c t ,  t o  s u b s t i t u t e  i t s  judgment f o r  t h a t  of t h e  [ P r e s i -  

d e n t ] ,  t h e  House Committee e p r e s e n t a t i v e s .  

T h i s  t h e  C o u r t  c a n n o t  and s h o u l d  n o t  d o . "  B a r k l e y ,  624  F.  

A s  e x p l a i n e d  s u p r a  pp .  x -x ,  a f t e r  t h e  P r e s i d e n t  t r a n s m i t t e d  

h i s  a p p r o v a l  of t h e  Commiss ion ' s  p r o p o s a l s  on J u l y  1 0 ,  1991 ,  b o t h  

t h e  House and S e n a t e  Armed S e r v i c e s  Commit tees  i m m e d i a t e l y  began 

h e a r i n g s  on t h e  Commiss ion ' s  p r o c e d u r e s ,  i n c l u d i n g  t e s t i m o n y  f rom 
- .- 

how many? Commiss ioners .  c i t e .  A f t e r  c o n s i d e r i n g  t h i s  e v i d e n c e ,  

i n c l u d i n g  many of t h e  a l l e g a t i o n s  i n  t h i s  c a s e  c o n c e r n i n g  t h e  

Navy ' s  p r o c e d u r e s  and i t s  recommendat ion t o  c l o s e  t h e  P h i l a d e l -  

p h i a  Nava l  S h i p y a r d ,  t h e  House Committee v o t e d  18-27 t o  upho ld  

t h e  Commiss ion ' s  w o r k ,  and t h e  S e n a t e  Committee s i m i l a r l y  v o t e d  

x-x. c i t e s .  F i n a l l y ,  on J u l y  3 0 ,  1991 ,  a f t e r  f u r t h e r  r e c i t a -  

t i o n s  of t h e  p l a i n t , i f f s l  a l l e g a t i o n s  on t h e  House f l o o r ,  t h e  

House v o t e d  36b-60 t o  r e j e c t  t h e  j o i n t  r e s o l u t i o n  of d i s a p p r o v a l .  



S e v e r a l  of t h o s e  who l o s t  t h a t  v o t e  a r e  now b e f o r e  t h e  C o u r t  

a s  p l a i n t i f f s ,  demanding t h a t  t h e  j u d i c i a r y  do  what Congre s s  1 

, f *  &,A-'-> 
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1) \- A l' c h o s e  n o t  t o  d o ,  T h i s  c a s e  d o e s  n o t  p r e s e n t  a  t y p i c a l  c l a i m  t h i t  
* 

an e x e c u t i v e  agency  has  m i s i n t e r p r e t e d  a  s t a t u t e  o r  i g n o r e d  

C o n g r e s s i o n a l  i n t e n t ;  h e r e ,  Congre s s  s p e c i f i c a l l y  c o n s i d e r e d  t h e  

a l l e g a t i o n s  t h a t  t h e  Navy and t h e  Commission had v i o l a t e d  t h e  

s t a t u t e  and d e c i d e d  n o t  t o  o v e r t u r n  t h o s e  a c t i o n s .  The C o u r t  

c o u l d  n o t  p o s s i b l y  a c c e p t  t h e  p l a i n t i f f s '  i n v i t a t i o n  t o  t a k e  a  

s econd  b i t e  a t  t h a t  a p p l e  w i t h o u t  d i s c a r d i n g  t h e  e x p r e s s  d e c i s i o n  

of t h e  o t h e r  two b r a n c h e s  of government ,  t o  which t h e  C o n s t i t u -  

t i o n  e x p r e s s l y  commits t h e  s u b s t a n c e  and p r o c e d u r e  of m i l i t a r y  

o r g a n i z a t i o n .  

Nor d o e s  it m a t t e r  t h a t  t h e  p l a i n t i f f s  c l a i m  n o t  t o  

c h a l l e n g e  t h e  s u b s t a n c e  af  t h e  recommendat ions ,  b u t  t h e  p r o c e -  

Qw d u r e s  f o l l o w e d  by t h e  Navy and t h e  Commission.  Even where t h e  

p r e c i s e  i s s u e  posed happens  t o  be "one of s t a t u t o r y  i n t e r p r e t a -  

t i o n ,  a  m a t t e r  w i t h i n  t h e  p r o v i n c e  of t h e  C o u r t s , "  t h e  p o l i t i c a l  

q u e s t i o n  d o c t r i n e  n o n e t h e l e s s  r e c o g n i z e s  t h a t  t h e  " ' p o s s i b l e  

consequences  of j u d i c i a l  a c t i o n '  r e n d e r  t h e  c a s e  n o n j u s t i c i a b l e . "  

C r a n s t o n ,  611 F .  Supp.  a t  253 ( q u o t i n g  Baker  369 U.S.  a t  211- 
-J 

1 2 ) .  

111. PLAINTIFFS H A V E  FAILED TO STATE A C L A I M  FOR DEPRIVATION 
OF THEIR PROPERTY WITHOUT D U E  PROCESS 

The p l a i n t i f f  u n i o n s  c l a i m  t h a t  t h e  d e f e n d a n t s '  a l l e g e d  

f a i l u r e  t o  f o l l o w  t h e  p r o c e d u r e s  s e t  f o r t h  i n  t h e  Base  C l o s u r e  

Act c o n s t i t u t e s  a  d e p r i v a t i o n  w i t h o u t  due  p r o c e s s  of t h e i r  



" p r o p e r t y  i n t e r e s t "  i n  t h e  c o n t i n u e d  o p e r a t i o n  of t h e  P h i l a d e l -  

w p h i a  Naval  S h i p y a r d .  Such a  c l a i m  of u n c o n s t i t u t i o n a l  d e p r i v a -  

t i o n  unde r  t h e  F i f t h  Amendment must have t h r e e  e s s e n t i a l  

e l e m e n t s :  ( 1 )  t h e  c l a i m a n t  must  be d e p r i v e d  of a  p r o t e c t a b l e  

i n t e r e s t ;  ( 2 )  t h a t  d e p r i v a t i o n  must be due  t o  some government  

a c t i o n ;  and ( 3 )  t h e  d e p r i v a t i o n  must be w i t h o u t  d u e  p r o c e s s .  
\ 

C o s p i t o  v .  H e c k l e r ,  742 F.2d 7 2 ,  80 (3d C i r .  1 9 8 4 ) .  The u n i o n s  ' ; , - g  

. . 
c a n n o t  e s t a b l i s h  any of t h e s e  e l e m e n t s  w i t h  r e s p e c t  t o  t h e i r  due  

f 
i 

p r o c e s s  c l a i m ,  and t h e r e f o r e  t h e  c l a i m  must  be d i s m i s s e d .  . x a 

'II P 

i- I ,  

A .  The Unions Have No P r o p e r t y  I n t e r e s t  I n  The S h i p -  
y a r d ' s  Con t inued  O p e r a t i o n  

The F i f t h  Amendment p r o h i b i t s  t h e  f e d e r a l  government  f rom 

d e p r i v i n g  p e r s o n s  of  t h e i r  p r o p e r t y  w i t h o u t  due  p r o c e s s  of l aw .  

T h i s  p r o h i b i t i o n  i s  n o t  a g u a r a n t e e  a g a i n s t  i n c o r r e c t  o r  ill- 

V a d v i s e d  d e c i s i o n s .  B i shop  v .  Wood, 426 U . S .  341 ,  350 ( 1 9 7 6 ) .  

Nor i s  it a  panacea  f o r  a l l  i n s t a n c e s  where  an  agency  of t h e  

f e d e r a l  government  f a i l s  t o  a c t  p u r s u a n t  t o  a p p r o p r i a t e  p r o c e -  

d u r e s .  S h e l l  O i l  Co. v .  Kreps ,  445 F. Supp .  1128 ,  1139 ( D . D . C .  

1 9 7 7 ) .  R a t h e r ,  it i s  " a  n a r r o w ,  p e r s o n a l i z e d  g u a r a n t e e  which 

o n l y  p r o t e c t s  a g a i n s t  t h e  d e p r i v a t i o n  of o n e ' s  own . , . p r o p e r -  

ty." T h r e e  R i v e r s  C a b l e v i s i o n ,  I n c .  v .  C i t y  of P i t t s b u r q h ,  502 

F .  Supp .  1118 ,  1128 ( W . D ,  P a .  1980)  ( emphas i s  i n  o r i g i n a l ) .  

The t h r e s h o l d  q u e s t i o n  i s  t h e r e f o r e  w h e t h e r  t h e  u n i o n s  have  

a  p r o t e c t e d  p r o p e r t y  i n t e r e s t  i n  t h e  s h i p y a r d ' s  c o n t i n u e d  

o p e r a t i o n .  P r o p e r t y  i n t e r e s t s  s u b j e c t  t o  due  p r o c e s s  p r o t e c t i o n  

a r e  n o t  c r e a t e d  by t h e  C o n s t i t u t i o n .  R a t h e r ,  " t h e y  a r e  c r e a t e d  

and t h e i r  d i m e n s i o n s  a r e  d e f i n e d  by e x i s t i n g  r u l e s  o r  u n d e r s t a n d -  

r~ - 37 - 



i n g s  t h a t  s t e m  f r o m  a n  i n d e p e n d e n t  s o u r c e  s u c h  a s  s t a t e  l a w  --  

r u l e s  o r  u n d e r s t a n d i n g s  t h a t  s e c u r e  c e r t a i n  b e n e f i t s  and  t h a t  

s u p p o r t  c l a i m s  o f  e n t i t l e m e n t  t o  t h o s e  b e n e f i t s . "  Board  of 
- 

R e q e n t s  of  S t a t e  C o l l e q e s  v .  R o t h ,  408 U.S.  5 6 4 ,  5 7 7  ( 1 9 7 2 ) .  

The " i n d e p e n d e n t  s o u r c e "  t h e  u n i o n s  p o i n t  t o  h e r e  i n  s u p p o r t  

o f  t h e i r  a s s e r t e d  p r o p e r t y  i n t e r e s t  i s  t h e  B a s e  C l o s u r e  A c t ,  

wh ich  t h e y  c l a i m  " e x p r e s s l y  e n t i t l e s "  them " t o  a  ' f a i r  p r o c e s s '  

by which  it w i l l  be  d e c i d e d  which m i l i t a r y  i n s t a l l a t i o n s  s h o u l d  

b e  c l o s e d . "  C o m p l a i n t  I -. However, o n e  c a n n o t  h a v e  a  

p r o p e r t y  i n t e r e s t  i n  a  " f a i r  p r o c e s s " ;  d u e  p r o c e s s  i s  n o t  a  

p r o p e r t y  r i g h t ,  b u t  r a t h e r  a  C o n s t i t u t i o n a l  r i g h t  t o  p r o c e d u r e s  

which  p r o t e c t  p r o p e r t y  i n t e r e s t s .  T h a t  i s  why " t h e r e  c a n  be  no  

p r o p e r t y  i n t e r e s t  i n  a  p r o c e d u r e  i t s e l f . "  T h r e e  R i v e r s  C a b l e -  

v i s i o n ,  502 F .  S u p p .  a t  1 1 2 8 .  -- S e e  a l s o  H a r r i s b u r q  H o s p i t a l  v .  

T h o r n b u r q h ,  616 F .  S u p p .  6 9 9 ,  710 (M .D .  P a .  1 9 8 5 )  ( f i n d i n g  t h a t  1 

w p l a i n t i f f s  were  " c o n f u s i n g  t h e  p r o c e s s  d u e  w i t h  t h e  p r o t e c t e d  
l 

i n t e r e s t " ) .  .' 
T h u s ,  i n  T h r e e  R i v e r s  C a b l e v i s i o n ,  t h e  c o u r t  r e j e c t e d  t h e  

p r o p o s i t i o n  " t h a t  p r o o f  o f  a  c o n s t i t u t i o n a l  d e p r i v a t i o n  may be  

made by a  s h o w i n g ,  w i t h o u t  m o r e , "  of a  c i t y ' s  b r e a c h  o f  i t s  own 

p r o c e d u r e s  g o v e r n i n g  t h e  award  of t e l e v i s i o n  c a b l e  f r a n c h i s e s ,  

s i n c e  " t h e  v i o l a t i o n  o f  a  l a w  i s  n o t ,  i p s o  f a c t o ,  a  d e p r i v a t i o n  

of  d u e  p r o c e s s  t o  a l l  p e r s o n s  a f f e c t e d  t h e r e b y . "  502  F .  S u p p .  a t  

1 1 2 8 .  The v i o l a t i o n  of  a  l e g a l  p r o c e d u r e  i s  i n s u f f i c i e n t  t o  

e s t a b l i s h  a  d e p r i v a t i o n  of  p r o p e r t y ,  b e c a u s e  " i n  e a c h  d u e  p r o c e s s  

c a s e  we h a v e  a  s e p a r a t e  b e n e f i t  ( t h e  l i b e r t y  o r  p r o p e r t y  

P A G E .  039 



i n t e r e s t )  and a  s e p a r a t e  p r o c e d u r e  ( t h e  d e l i n e a t e d  p r o c e s s  d u e )  

i n v o l v e d . "  - I d .  C o n s e q u e n t l y ,  " i f  t h e r e  be  a  p r o t e c t e d  i n t e r e s t  

i n v o l v e d  h e r e ,  it i s  t o  be found  i n  t h e  b e n e f i t  whose en joymen t  

i s  s o u g h t  t o  be  r e g u l a t e d  by t h e  p r o c e d u r e ;  name ly ,  t h e  award of 

t h e  c o n t r a c t . "  - I d .  a t  1128-29 .  --- S e e  a l s o  R o t h ,  408 U.S.  a t  576 

("The F o u r t e e n t h  Amendment's p r o c e d u r a l  p r o t e c t i o n  of p r o p e r t y  i s  

a  s a f e g u a r d  of t h e  s e c u r i t y  of  i n t e r e s t s  t h a t  p e r s o n  h a s  a l r e a d y  

a c q u i r e d  i n  s p e c i f i c  b e n e f i t s " )  ( emphas i s  a d d e d ) .  

The u n i o n s  t h e r e f o r e  c a n n o t  e s t a b l i s h  a  d e p r i v a t i o n  of 

p r o p e r t y  s i m p l y  by showing t h a t  some of t h e  p r o c e d u r e s  s e t  f o r t h  

i n  t h e  Base  C l o s u r e  Act were  n o t  f o l l o w e d .  They mus t  a l s o  i 
I 

i d e n t i f y  a  b e n e f i t  p r o t e c t e d  by t h o s e  p r o c e d u r e s  i n  which t h e y  1 
I 

have  a  p r o p e r t y  i n t e r e s t .  

The Supreme C o u r t  h a s  s t a t e d  t h a t ,  i n  o r d e r  t o  p o s s e s s  a 

p r o p e r t y  i n t e r e s t  i n  a  b e n e f i t ,  " a  p e r s o n  c l e a r l y  must  have more 

t h a n  an  a b s t r a c t  need  o r  d e s i r e  f o r  i t .  He must  have  more t h a n  a  

u n i l a t e r a l  e x p e c t a t i o n  of i t .  He m u s t ,  i n s t e a d ,  have  a  l e g i t i -  

mate  c l a i m  of e n t i t l e m e n t  t o  i t . "  R o t h ,  408 U.S. a t  577.  The 

u n i o n s  c l a i m  a b e n e f i t  i n  t h e  c o n t i n u e d  o p e r a t i o n  of t h e  

P h i l a d e l p h i a  Nava l  S h i p y a r d .  T h e r e  can  be  n o  d o u b t  t h a t  t h e  

s h i p y a r d  b e n e f i t s  t h e  un ion  members by p r o v i d i n g  them w i t h  

employment .  But  it, i s  e q u a l l y  obv ious  t h a t  t h e  u n i o n  members do 

n o t  f o r  t h a t  r e a s o n  have  a  " l e g i t i m a t e  c l a i m  of e n t i t l e m e n t "  t o  

t h e  ) s h i p y a r d ' s  c o n t i n u e d  o p e r a t i o n .  

A l though  t h e  u n i o n s  have  a  s t r o n g  i n t e r e s t  i n  t h e  s h i p y a r d ' s  

e x i s t e n c e ,  t h e  d e t e r m i n i n g  f a c t o r  i n  w h e t h e r  an  i n t e r e s t  amounts  



t o  a  p r o p e r t y  r i g h t  i s  i t s  n a t u r e  r a t h e r  t h a n  i t s  w e i g h t .  

Meachum v .  Fano,  427 U.S. 215 ,  224 (1976 ) .  The n a t u r e  of t h e  

u n i o n s '  i n t e r e s t  i n  t h e  s h i p y a r d  i s  e n t i r e l y  u n i l a t e r a l ,  i n  t h a t  

t h e  government  h a s  no  o b l i g a t i o n  t o  keep  t h e  s h i p y a r d  o p e n ,  and 

s u b j e c t i v e ,  i n  t h a t  it d o e s  n o t  r i s e  above  t h e  l e v e l  of an 

" a b s t r a c t  need  o r  d e s i r e . "  R o t h ,  408 U.S.  a t  577.  

Everyone knows t h a t  m i l i t a r y  b a s e s  e x i s t  t o  s e r v e  t h e  

n a t i o n ' s  m i l i t a r y  n e e d s ,  n o t  t o  p r o v i d e  j o b s .  T h i s  i s  i m p l i c i t  

i n  t h e  u n i o n s '  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w i t h  t h e  Navy, 

which p r o v i d e  t h a t  t h e  Navy w i l l  " n o t i f y  t h e  Union of t h e  

n e c e s s i t y  f o r  any pending  r e d u c t i o n - i n - f o r c e  CRIFI a s  soon  a s  

p o s s i b l e  . , . "  The u n i o n s  may n e g o t i a t e  w i t h  t h e  Navy "on t h e  

impac t  and i m p l e m e n t a t i o n  of any RIF a c t i o n  n o t  c o v e r e d  h e r e i n , "  

b u t  t h e y  have no  r i g h t  t o  b l o c k  such  a c t i o n s .  Al though  Congre s s  
- 

h a s  s e t  f o r t h  g u i d e l i n e s  f o r  t h e  o r d e r  of r e l e a s e  of compe t ing  

employees  i n  a  r e d u c t i o n  of f o r c e ,  5 U.S.C.  C 3502 ,  t h i s  s e c t i o n  

o n l y  c r e a t e s  r i g h t s  a s  between employees ;  "it d o e s  n o t  c r e a t e  a  

s t a t u t o r y  r i g h t  t o  c o n t i n u e d  employment i f  t h e  d e c i s i o n  i s  made 

t o  terminate some or all employees in a given group." American 

F e d e r a t i o n  of Government Employees v .  S t e t s o n ,  640 F .2d  642 ,  645 

( 5 t h  C i r .  1 9 8 1 ) .  

I n  S t e t s o n ,  t h e  F i f t h  C i r c u i t  r e j e c t e d  t h e  d u e  p r o c e s s  c l a i m  

of an A i r  F o r c e  employees  who were l a i d  o f f  when t h e i r  work was 

r e - a s s i g n e d  t o  a  p r i v a t e  c o n t r a c t o r .  Al though  t h e  u n i o n s  h e r e  

a r e  n o t  r e l y i n g ,  a s  d i d  t h e  p l a i n t i f f s  i n  S t e t s o n ,  on t h e  

s t a t u t o r y  and r e g u l a t o r y  p r o c e d u r e s  g o v e r n i n g  r e d u c t i o n s - i n -  



f o r c e ,  see 5 C .F .R .  P a r t  351, t h e  c o u r t ' s  r e a s o n i n g  i s  no  l e s s  

a p p l i c a b l e :  

The government  must  be f r e e  t o  o p e r a t e  t h e  v a s t  b u s i n e s s  of 
gove rnmen t ,  maximizing economies  whe reve r  p o s s i b l e ,  p r o v i d e d  
it d o e s  s o  w i t h o u t  v i o l a t i n g  t h e  r i g h t s  of i t s  employees .  
The r a n g e  of o p e r a t i o n  and t h e  f l e x i b i l i t y  o r  r i g i d i t y  
s u r r o u n d i n g  employment p r a c t i c e s  a r e  m a t t e r s  b e s t  a d d r e s s e d  
t o  t h e  l e g i s l a t i v e  and e x e c u t i v e  b r a n c h e s  of gove rnmen t .  I n  
t h i s  i n s t a n c e  Congre s s  and t h e  E x e c u t i v e  c r e a t e d  j o b s  and 
e s t a b l i s h e d  a  mechanism f o r  r e v i e w  and r e f i n e m e n t  of j o b  
n e e d s ,  i n c l u d i n g  t h e  a b o l i s h m e n t  of c e r t a i n  j o b s  i f  t h e  
s e r v i c e s  c o u l d  be s e c u r e d  a t  a  l ower  c o s t  unde r  p r i v a t e  
c o n t r a c t .  The C o n s t i t u t i o n  d o e s  n o t  p r o s c r i b e  o r  i n h i b i t  
t h i s  l a u d a b l e  g o a l  of economy i n  g o v e r n m e n t a l  o p e r a t i o n  o r  
o r d a i n  t h a t  t h i s  g o a l  may n o t  be pu r sued  a s  was done  a t  
Randolph [ A i r  F o r c e  Base ] .  We a g r e e  w i t h  t h e  CSC [ C i v i l  
S e r v i c e  Commissionl and t h e  d i s t r i c t  c o u r t  t h a t  t h e r e  h a s  
been no  v i o l a t i o n  of a p p e l l a n t s '  r i g h t s  t o  e i t h e r  s u b s t a n -  
t i v e  o r  p r o c e d u r a l  due  p r o c e s s .  

I d .  S e e  a l s o  G r i e r  v .  Depar tment  of H e a l t h  and Human S e r v i c e s ,  - -- 

750 F .2d  944 ,  947 (Fed .  C i r .  1 9 8 4 ) .  

The u n i o n s '  r e l i a n c e  on t h e  Base C l o s u r e  Act t o  s u p p o r t  

t h e i r  c l a i m  of e n t i t l e m e n t  f l i e s  d i r e c t l y  i n  t h e  f a c e  of t h e  

A c t ' s  p u r p o s e ,  which i s  t o  s e r v e  " t h e  l a u d a b l e  g o a l  of economy i n  

g o v e r n m e n t a l  o p e r a t i o n "  t h r o u g h  t h e  c l o s u r e  of u n n e c e s s a r y  

m i l i t a r y  b a s e s .  T h a t  g o a l  would h a r d l y  be  s e r v e d  i f  t h e  Act  

c r e a t e d  a  p r o p e r t y  r i g h t  f o r  employees  i n  t h e  b a s e s '  c o n t i n u e d  

o p e r a t i o n .  I n d e e d ,  such  a  n o t i o n  b o r d e r s  on a b s u r d i t y .  The Act 

i s  i n t e n d e d  t o  b e n e f i t  t h e  p u b l i c  i n t e r e s t  by s h u t t i n g  down 

u n n e c e s s a r y  b a s e s ;  it i s  n o t  i n t e n d e d  t o  b e n e f i t  b a s e  employees  

by keep ing  them open .  Any b e n e f i t  t h e  employees  c o u l d  be s a i d  t o  

d e r i v e  f rom t h e  A c t ' s  p r o c e d u r e s  i s  n e c e s s a r i l y  i n c i d e n t a l  t o  

t h a t  of t h e  p u b l i c .  The Act t h e r e f o r e  c a n n o t  i n  any way be r e a d  

t o  g i v e  t h e  u n i o n s  a  " l e g i t i m a t e  c l a i m  of e n t i t l e m e n t "  t o  t h e  
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i t  li' . 
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. - . N u r s i n q  C e n t e r ,  447 U.S. 7 7 3 ,  787 (1980)  ( i m m e d i a t e ,  a d v e r s e  

i m p a c t  r e s u l t i n g  f rom i n d i r e c t  and i n c i d e n t a l  r e s u l t  of gove rn -  

ment a c t i o n  d o e s  n o t  amount t o  a  d e p r i v a t i o n  of any i n t e r e s t  i n  

l i f e ,  l i b e r t y ,  o r  p r o p e r t y ) ;  H a r r i s b u r q  H o s p i t a l  v .  Tho rnbu rqh ,  

616 F.  Supp.  699 ,  711 ( M . D .  P a .  1985)  (no  p r o p e r t y  i n t e r e s t  

c r e a t e d  by l e g i s l a t i o n  which c o n f e r s  no  d i r e c t  b e n e f i t  on 

p l a i n t i f f s  and which i s  i n t e n d e d  t o  r e g u l a t e  h e a l t h  c a r e  

p r o v i d e r s  g e n e r a l l y  t o  a c h i e v e  t h e  s o c i e t a l  g o a l  of t h e  e f f i c i e n t  

u s e  of r e s o u r c e s  i n  t h e  h e a l t h  c a r e  i n d u s t r y ) ;  Beacon S y r a c u s e  

R s s o c i a t e s  v .  C i t y  of S y r a c u s e ,  560 F .  Supp .  1 8 8 ,  196-97 

( N . D . N . Y .  1983)  (no  p r o p e r t y  i n t e r e s t  c r e a t e d  by u rban  r e n e w a l  

p l a n  p romulga t ed  f o r  t h e  p u b l i c ' s  b e n e f i t ) .  

Nor d o e s  t h e  Base C l o s u r e  Act c o n t a i n  t h e  " s u b s t a n t i v e  

l i m i t a t i o n s  on o f f i c i a l  d i s c r e t i o n "  n e c e s s a r y  t o  c r e a t e  a  

V 
p r o t e c t e d  p r o p e r t y  i n t e r e s t .  - See  O l i m  v .  Wakinekona,  461 U.S. 

238 ,  249 ( 1 9 8 3 ) ;  Anderson v .  C i t y  of P h i l a d e l p h i a ,  845  F.2d 1216 ,  

1221 (3d C i r .  1 9 8 8 ) .  The Rc t  imposes  a b s o l u t e l y  no  s u b s t a n t i v e  

l i m i t a t i o n s  on t h e  power of t h e  P r e s i d e n t  and Congre s s  t o  app rove  

o r  d i s a p p r o v e  t h e  Commiss ion ' s  recommendat ion .  - S e e  10  U.S.C. 

C 2687Ce).  The P r e s i d e n t  and Congre s s  may a c c e p t  o r  r e j e c t  t h o s e  

recommendat ions  f o r  any r e a s o n  w h a t s o e v e r ,  on t h e  b a s i s  of  any 

c r i t e r i a  t h e y  deem f i t .  They a r e  n o t  bound by t h e  c r i t e r i a  

g o v e r n i n g  t h e  S e c r e t a r y  of D e f e n s e ' s  recommendat ions  t o  t h e  

Commission and t h e  Commiss ion ' s  recommendat ions  t o  t h e  P r e s i d e n t .  

Even i f  t h e  P r e s i d e n t  o r  Congre s s  choose  t o  a p p l y  t h o s e  c r i t e r i a  

9 
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i n  making t h e i r  d e c i s i o n ,  The u n i o n s '  r e l i a n c e  on t h o s e  c r i t e r i a  

a s  a  b a s i s  f o r  t h e i r  a l l e g e d  p r o p e r t y  i n t e r e s t  i s  t h e r e f o r e  

w m i s p l a c e d .  - S e e  Dickeson  v .  Q u a r b e r q ,  844  F .2d  1435 ,  1439 ( 1 0 t h  

C i r .  1988)  (where  s h e r i f f  was bound by of County Commiss ione r s '  

f o r m a l  P e r s o n n e l  P o l i c i e s  and P r a c t i c e s  i n  making a p p o i n t m e n t s ,  

t h o s e  p o l i c i e s  and p r a c t i c e s  c r e a t e d  no p r o p e r t y  i n t e r e s t  i n  t h e  

a p p o i n t m e n t s ) ;  K e l l e h e r  v .  Flawn,  761 F .2d  1079 ,  1987 n . 4  ( 5 t h  

C i r .  1985)  (memorandum recommending a  t e a c h i n g  p o s i t i o n  f o r  

g r a d u a t e  s t u d e n t  was " i n o p e r a t i v e  a s  s u p p o r t  f o r  a  c l a i m  of 

e n t i t l e m e n t  s i n c e  it was a  mere recommendat ion ,  n o t  a  g u a r a n t e e  

o r  c o n t r a c t " ) ;  Michiqan Env i ronmen ta l  R e s o u r c e s  A s s o c i a t e s ,  I n c .  

v .  County of Macomb, - 669 F.  Supp.  1 5 8 ,  162  (E .D.  Mich. 1987)  

( "mere  recommendat ions"  by S o l i d  Waste Management Committee t h a t  

County Board of Commissioners  s h o u l d  g r a n t  p l a i n t i f f ' s  l a n d - f i l l  

a p p l i c a t i o n  c r e a t e d  no p r o p e r t y  i n t e r e s t ,  s i n c e  " C t l h e  Board 

r c o u l d  make i t s  own d e t e r m i n a t i o n  a s  t o  whe the r  t h e  p roposed  s i t e  

met t h e  c r i t e r i a  of t h e  P l a n " ) ;  R a v a l e s e  v .  Town of E a s t  

H a r t f o r d ,  608 F .  Supp.  575 ,  578 (D .  Conn. 1985)  ( p l a i n t i f f  had no 

p r o p e r t y  i n t e r e s t  i n  hav ing  h i s  p r o p e r t y  e x c l u d e d  f rom f l o o d  

p l a n e  zone  by town,  where " C t l h e r e  i s  no r e q u i r e m e n t  t h a t  t h e  

m u n i c i p a l i t y  f o l l o w  g u i d e l i n e s  e s t a b l i s h e d  by t h e  s t a t e  o r  

f e d e r a l  governments  i n  d e t e r m i n i n g  whe the r  a  p a r t i c u l a r  p i e c e  of 

l a n d  i s  v u l n e r a b l e  t o  f l o o d i n g " )  

F i n a l l y ,  t h e  most  f u n d a m e n t a l  f l a w  i n  t h e  u n i o n s '  r e l i a n c e  

on t h e  Act t o  s u p p o r t  t h e i r  a l l e g e d  p r o p e r t y  i n t e r e s t  i s  t h a t  t h e  

Act d o e s  n o t  c o n f e r  any b e n e f i t  t h a t  c o u l d  l o g i c a l l y  be  c h a r a c -  
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s t a t u s  quo  i s  t o  c l o s e  b a s e s .  The e m p l o y e e s  o f  t h e  b a s e s  which  

a r e  l e f t  open  a r e  n o t  t h e r e b y  b e i n g  b e n e f i t e d ,  s i n c e  t h e y  a r e  n o t  

r e c e i v i n g  a n y t h i n g  t h e y  d i d  n o t  a l r e a d y  h a v e .  I f  t h e y  had n o  

v' p r o p e r t y  i n t e r e s t  p r i o r  t o  t h e  b a s e  c l o s u r e s ,  t h e y  would  s t i l l  

h a v e  n o  p r o p e r t y  i n t e r e s t  f o l l o w i n g  t h e  b a s e  c l o s u r e s .  I n  o t h e r  

w o r d s ,  t h e  mere  c r e a t i o n  o f  a  p r o c e d u r e  by which some p e o p l e  w i l l  

l o s e  t h e i r  j o b s  d o e s  n o t  b e n e f i t  t h e  p e o p l e  who w i l l  k e e p  t h e i r  

j o b s ,  and  t h e r e f o r e  s u c h  a  p r o c e d u r e  c a n n o t  c r e a t e  a  p r o p e r t y  

i n t e r e s t  i n  k e e p i n g  o n e ' s  j o b  ( o r  i n  k e e p i n g  t h e  b a s e  o p e n ,  which  

a m o u n t s  t o  t h e  same t h i n g ) .  The Base  C l o s u r e  Act  t h u s  c a n n o t  be  

t h e  s o u r c e  of  a p r o p e r t y  i n t e r e s t  i n  t h e  s h i p y a r d ' s  c o n t i n u e d  

o p e r a t i o n .  

B.  - T h e r e  Has Been No Government  A c t i o n  T h a t  Cou ld  
C o n s t i t u t e  A D e p r i v a t i o n  Of The U n i o n s '  P r o p e r t y  - 

The d u e  p r o c e s s  c l a u s e  a p p l i e s  o n l y  t o  d e p r i v a t i o n s  of  

p r o p e r t y  which r e s u l t  f r o m  some g o v e r n m e n t  a c t i o n .  C o s p i t o ,  742 

F . 2 d  a t  8 0 .  The government  a c t i o n  which t h e  u n i o n s  p o i n t  t o  i n  

s u p p o r t  of  t h e i r  d u e  p r o c e s s  c l a i m  i s  t h e  S e c r e t a r y ' s  recommenda- 

t i o n s  t o  t h e  Commiss ion,  and  t h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n s  t o  

t h e  P r e s i d e n t .  Mere r e c o m m e n d a t i o n s ,  h o w e v e r ,  h a r d l y  c o n s t i t u t e  

a  d e p r i v a t i o n .  It i s  o n l y  when r e c o m m e n d a t i o n s  a r e  a c t e d  upon 

1 9 P l a i n t i f f s  p o i n t  t o  t h e  Base  C l o s u r e  A c t ' s  s t a t e d  p u r p o s e  
o f  p r o v i d i n g  a  " f a i r  p r o c e s s "  f o r  t h e  c l o s u r e  of  m i l i t a r y  b a s e s ,  
1 0  U . S . C .  { 2 9 0 1 ( b ) ,  a s  a  b e n e f i t  t o  t h e  u n i o n s  and  t h e  s o u r c e  o f  
t h e i r  a l l e g e d  p r o p e r t y  i n t e r e s t .  A s  n o t e d  a b o v e ,  h o w e v e r ,  t h e r e  
c a n  b e  n o  p r o p e r t y  i n t e r e s t  i n  a  p r o c e d u r e  i t s e l f .  T h r e e  R i v e r s  
C a b l e v i s i o n ,  502  F .  Supp a t  1 1 2 8 .  F u r t h e r ,  a  " f a i r  p r o c e s s "  w i l l  
b e n e f i t  t h e  u n i o n s  o n l y  i f  it d o e s  n o t  r e s u l t  i n  t h e  c l o s u r e  of  
t h e  P h i l a d e l p h i a  Nava l  S h i p y a r d .  
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t h a t  a  d e p r i v a t i o n  may r e s u l t .  I n  t h i s  c a s e  t h e  P r e s i d e n t  and 

Congre s s  were  t h e  r e l e v a n t  s t a t e  a c t o r s ,  b u t  t h e  u n i o n s  f a i l e d  t o  

a l l e g e  a  d e p r i v a t i o n  a s  a  r e s u l t  of t h e i r  a c t i o n s .  They r e l y  

s o l e l y  on t h e  S e c r e t a r y ' s  and Commiss ion ' s  recommendat ions  t o  

s u p p o r t  t h e i r  due  p r o c e s s  c l a i m ,  and t h e r e f o r e  t h e y  have  f a i l e d  

t o  e s t a b l i s h  t h e  r e q u i s i t e  s t a t e  a c t i o n .  

Even i f  t h e  u n i o n s  were t o  b a s e  t h e i r  c l a i m  on t h e  P r e s i -  

d e n t ' s  and C o n g r e s s ' s  a c t i o n s ,  however ,  t h e  n e c e s s a r y  s t a t e  

a c t i o n  would s t i l l  be l a c k i n g .  Tha t  i s  b e c a u s e  l e g i s l a t i v e  

a c t i o n  i s  n o t  t h e  s o r t  of  s t a t e  a c t i o n  t h a t  t r i g g e r s  p r o c e d u r a l  

d u e  p r o c e s s  p r o t e c t i o n .  A l e s s i  v .  P e n n s y l v a n i a  Depar tment  of 

P u b l i c  W e l f a r e ,  893 F.2d 1 4 4 4 ,  1453  (3d C i r .  1 9 9 0 ) .  It i s  w e l l -  

e s t a b l i s h e d  t h a t  t h e  due  p r o c e s s  c l a u s e  d o e s  n o t  c o n s t r a i n  t h e  

methods by which a  s t a t e  a c t o r  may l e g i s l a t e ,  p r o m u l g a t e  r u l e s ,  

o r  d e v e l o p  g e n e r a l l y  a p p l i c a b l e  p o l i c i e s .  I d .  a t  1456 ( B e c k e r ,  - 

J . ,  d i s s e n t i n g  i n  p a r t ) .  A s  e x p l a i n e d  by t h e  Supreme C o u r t  i n  

B i - M e t a l l i c  I n v e s t m e n t  Co. v .  S t a t e  Board of E q u a l i z a t i o n  of 

C o l o r a d o ,  239 U.S.  441,  445 ( 1 9 1 5 ) :  

Where a  r u l e  of conduc t  a p p l i e s  t o  more t h a n  a  few p e o p l e ,  
it i s  i m p r a c t i c a b l e  t h a t  e v e r y  one s h o u l d  have a  d i r e c t  
v o i c e  i n  i t s  a d o p t i o n .  The C o n s t i t u t i o n  d o e s  n o t  r e q u i r e  
a l l  p u b l i c  a c t s  t o  b e  done  i n  town m e e t i n g  o r  an a s sembly  of 
t h e  who le .  G e n e r a l  s t a t u t e s  w i t h i n  t h e  s t a t e  power a r e  
p a s s e d  t h a t  a f f e c t  t h e  p e r s o n  o r  p r o p e r t y  of i n d i v i d u a l s ,  
somet imes  t o  t h e  p o i n t  of r u i n ,  w i t h o u t  g i v i n g  them a  c h a n c e  
t o  be h e a r d .  T h e i r  r i g h t s  a r e  p r o t e c t e d  i n  t h e  o n l y  way 
t h a t  t h e y  can  be i n  a  complex s o c i e t y ,  by t h e i r  power ,  
immedia te  o r  r e m o t e ,  o v e r  t h o s e  who make t h e  r u l e .  . . . 
There  must  be a  l i m i t  t o  i n d i v i d u a l  a rgument  i n  s u c h  m a t t e r s  
i f  government  i s  t o  go o n .  

S e e  a l s o  Roqin v .  Bensalem T P . ,  616 F.2d 680 ,  693 (3d C i r .  1980)  -- 
( "Absen t  an i n d i c a t i o n  t h a t  [ t h e  l e g i s l a t i v e ]  p r o c e s s  i n h e r e n t l y  

$. , AUC 9 5 1 ~ : 4 9  
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t r e a t s  a  p a r t i c u l a r  c l a s s  of  p e r s o n s  i n e q u i t a b l y ,  it i s  un- 

n e c e s s a r y  f o r  t h e  c o u r t s  t o  i n t e r v e n e  b e c a u s e  t h e  r e l a t i v e l y  

l a r g e  number of p e r s o n s  a f f e c t e d  works t o  e n s u r e  t h a t  t h e  

l e g i s l a t u r e  w i l l  n o t  u n r e a s o n a b l y  t oward  t h e  p o p u l a c e .  "1. 

These  p r i n c i p l e s  a r e  p l a i n l y  a p p l i c a b l e  h e r e ,  and t o  i g n o r e  

them "would r a i s e  t r o u b l i n g  and d i f f i c u l t  q u e s t i o n s  of j u s -  

t i c i a b i l i t y ,  f e d e r a l i s m ,  and t h e  s c o p e  of a  f e d e r a l  c o u r t ' s  

r e m e d i a l  e q u i t a b l e  power . "  A l e s s i ,  893 F .2d  a t  1456 ( B e c k e r ,  J . ,  

d i s s e n t i n g  i n  p a r t ) .  The g o v e r n m e n t ' s  e f f o r t s  t o  c l o s e  un- 

n e c e s s a r y  m i l i t a r y  b a s e s  i n v o l v e  p r e c i s e l y  t h e  t y p e  of " g e n e r a l l y  

a p p l i c a b l e  p o l i c y , "  i n t e n d e d  t o  b e n e f i t  t h e  p u b l i c  i n t e r e s t ,  t o  

which t h e  due  p r o c e s s  c l a u s e  d o e s  n o t  a p p l y .  The u n i o n s  had t h e  

o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  t h i s  d e m o c r a t i c  p r o c e s s ,  b o t h  

d i r e c t l y  and t h r o u g h  t h e i r  e l e c t e d  r e p r e s e n t a t i v e s ,  d u r i n g  

c o n s i d e r a t i o n  of t h e  Base  C l o s u r e  Act and t h e  Commis s ion ' s  

r e commenda t i ons .  T h i s  o p p o r t u n i t y  p r o v i d e d  them w i t h - A x e  

p r o c e s s  t h e y  a r e  d u e .  

C. P l a i n t i f f  Unions  Have R e c e i v e d  A l l  The P r o c e s s  
T h a t  Is  C o n s t i t u t i o n a l l y  Due 

CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  d e f e n d a n t s '  m o t i o n  t o  d i s m i s s  

s h o u l d  be  g r a n t e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

STUART M. GERSON 
A s s i s t a n t  A t t o r n e y  G e n e r a l  
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SEN. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

ARLEN SPECTER, 

Plaintiffs, 1 
1 
) Civil Action No. 91-CV-4322 
1 

H. LAWRENCE GARRETT 111, 
Secretary of the Navy, 

1 

et a1 - -* I 

1 
1 

Defendants. 1 1 

MOTION TO DISMISS 

Pursuant to Rules 12 (b) (1) and Fed. R. Civ. 

defendants respectfully move this Court to dismiss this case for 

lack of subject matter jurisdiction and failure to state a claim 

upon which relief can be granted. The grounds for this motion 

are more fully set forth in the supporting memorandum of points 

r and authorities which is submitted herewith. 

Respectfully submitted, 

STUART M. GERSON 
~ssistant At$orney General - 

K 

DAVID J. ANDERSON 

L%& k- +/M 
VINCENT M. GARVEY 

JEFFREY S. GUTMAN 
MARK W. BATTEN 
ERIC GOULIAN 
Attorneys 
U.S. Department of Justice, 

Rm. 3716 
P.O. Box 883 
Ben Franklin Station 
Washington, DC 20044 
(202) 514-1285 
Attorneys for Defendants 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, et al., ) 

Plaintiffs, 1 ) 

v. ) 1 Civil Action No. 91-CV-4322 

H. LAWRENCE GARRETT 111, 
Secretary of the Navy, 1 
et a., - 

1 
) 

Defendants. ) 1 
1 

rPROPOSEDl JUDGMENT ORDER 

Upon consideration of the defendants' motion to dismiss 

pursuant to Rules 12 (b) (1) and 12 (b) (6) , Fed. R. Civ. P. , and the 
entire record herein, it is hereby ORDERED that defendants' 

motion to dismiss is GRANTED: the Court ENTERS JUDGMENT for the 

defendants, and the plaintiffst claims are DISMISSED WITH 

PREJUDICE. 

It is SO ORDERED. 

DATE UNITED STATES DISTRICT JUDGE 



CERTIFICATE OF SERVICE 

'CI I hereby certify that a copy of the foregoing Motion To 

Dismiss, with proposed Order, was served this 16th day of August, 

1991, by Federal Express, postage prepaid, to: 

Bruce W. Kauffman 
Dilworth, Paxson, Kalish & Kauffman 
2600 The Fidelity Building 
Philadelphia, PA 19109-1094 

and by first-class mail, postage prepaid, to: 

Sen. Arlen Specter 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Ernest D. Preate, Jr. 
Pennsylvania Attorney General 
15th Floor, Strawberry Square 
Harrisburg, PA 17120 

Robert J. Del Tufo 
New Jersey Attorney General 
R.J. Hughes Justice Complex 
CN 112 
Trenton, NJ 08625 

z&2J-& MARK W. BATTEN 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

w 
SEN. ARLEN SPECTER, g& &, 1 

Plaintiffs, 
i 

v. 
1 
) Civil Action No. 91-CV-4322 

H. LAWRENCE GARRETT 111, 
1 

Secretary of the Navy, 
1 

et fi., - 1 

Defendants. 1 

DEFENDANTS' MOTION TO STAY DISCOVERY 

Defendants move pursuant to Rule 26(c) of the Federal Rules 

of Civil Procedure to stay discovery pending resolution of their 

motion to dismiss. Because the motion to dismiss raises no 

disputable questions of fact requiring discovery, discovery is 

not appropriate and should be stayed. 

The grounds for this motion are more fully set forth in 

Defendantsf Memorandum In Support Of Its Motion To Stay 

Discovery, which is incorporated herein. 

Respectfully Submitted, 

STUART M. GERSON 
Assistant Attorney General 

D#,&J J by 
DAVID J. ANDERSON 

L / ; d  /v7. Ib?u, 
5, s k  

VINCENT M. GARVEY 



Dated: August 16, 1991 

JEFFREY S. GUTMAN 
MARK W. BATTEN 
ERIC D. GOULIAN 
Attorneys 
U.S. Department of Justice, 

Rm. 3716 
P.O. Box 883 
Ben Franklin Station 
Washington, DC 20044 
(202) 514-1285 

Attorneys for Defendants 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, g& &, ) 

Plaintiffs, 1 

v. 
1 
) civil Action No. 91-CV-4322 

H. LAWRENCE GARRETT 111, 
1 

Secretary of the Navy, 
1 

et a., - 1 

Defendants. 
1 

1 

DEFENDANTS' MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF THEIR MOTION TO STAY DISCOVERY 

STATEMENT 

Discovery in this case is currently proceeding pursuant to a 

stipulation and order which specifically provides that defendants 

may move for a stay of discovery in connection with the filing of 

a dispositive motion. Order Governing Expedited Discovery, 7 11 

(August 9, 1991). Defendants have now moved to dismiss this 

action for lack of subject matter jurisdiction and failure to 
0 

state a claim. No discovery is necessary to resolve the issues 

raised in that motion, and the motion, if granted, would result 

in dismissal of this case. Therefore, in order to avoid the 

burden and expense of unnecessarily responding to plaintiffsr 

massive discovery requests, defendants move pursuant to Rule 

26(c) of the Federal Rules of civil Procedure to stay discovery 

pending resolution of their motion to dismiss. 

~lthough the court is not yet in a position to rule on 

defendantst dispositive motion, the prima facie validity of that 

motion is nevertheless apparent. The court should therefore 



exercise its discretion to stay discovery pending resolution of 

the motion to dismiss. Although defendants have partially 

responded to plaintiffs production re~est, thousands of 

documents in the Navy's possession remain to be produced. 

Moreover, all of the twenty depositions noticed by plaintiffs, 

including that of the Secretary and Under Secretary of the Navy, 

members of the Commission, and other top officials, have yet to 

be taken. Whether plaintiffs are even entitled to take these 

depositions is highly doubtful, given that inquiries into the 

mental processes of agency decisionmakers are, absent 

extraordinary circumstances, "clearly improper and inadmissible." 

Franklin Savinss Assn. v. Ryan, 922 F.2d 209, 211 (4th Cir. 

1991). Such inquires constitute a "substantial intrusion" into 

the workings of the executive branch. Arlinston Heishts v. 

Metropolitan Housinq CO~P., 429 U.S. 252, 268 n.18 (1977). See 

also United States v. Morsan, 313 U.S. 409 (1941). 

In any case, none of these documents and none of these 

depositions are of any relevance to the purely legal issues 

raised in defendantsf motion to dismiss. A stay is therefore 

necessary to spare the defendants the time, burden and expense of 

needlessly responding to discovery requests which in all 

likelihood will prove to be superfluous. Whatever interest 

plaintiffs may have previously had in expediting discovery, the 

'~~~roxirnately 40 feet of three-ring binders containing 
documents in the custody of the Base Closure Commission, and 
approximately 21 binders of documents in the custody of the 
General ~ccounting Office, have been produced. 



case is now in a posture where that interest is outweighed by the . 

u defendants' legitimate need to avoid the burden of unnecessary 

discovery. 

ARGUMENT 

The necessity of defending unmeritorious litigation has been 

described as "one of the inescapable burdens of life in a 

civilized society." Hilton v. W.T. Grant Co., 212 F. Supp. 126, 

130 (W.D. Pa. 1962). However, this burden "ought not to be 

augmented until it is certain that the party involved really is 

properly a defendant." - Id. 

Rule 26(c) of the Federal Rules of Civil Procedure provides 

the means for courts to alleviate a defendant's burden of 

responding to discovery where the need for a response is 

uncertain. The rule authorizes a court, upon a showing of good 

cause, to "make any order which justice requires to protect a 

party from annoyance, embarrassment, oppression, or undue burden 

or expense, including . .. . that the discovery not be had.'! The 

supreme Court has admonished judges to exercise their authority 
- 

to limit discovery under this rule where good cause exists to do 

so: 

[TJhe discovery provisions, like all of the Federal Rules of 
Civil Procedure, are subject to the injunction of Rule 1 
that they "be construed to secure the just, speedy, and 
inexpensive determination of every action." To this end, 
the requirement of Rule 26(b)(1) that the material sought in 
discovery be 'relevant' should be firmly applied, and the 
district courts should not neglect their power to restrict 
discovery where 'justice requires [protection for] a party 
or person from annoyance, embarrassment, oppression, or 
undue burden or expense . . . .' Rule 26(c). With this 
authority at hand, judges should not hesitate to exercise 
appropriate control over the discovery process. 



< Herbert v. Lando, 441 U.S. 153, 177 (1978). 

fuw' It is well established that good cause exists to stay 

discovery where, as here, a motion is pending which challenges 

the courtts jurisdiction to hear the case. As the Supreme Court 

has stated, "[ilt is a recognized and appropriate procedure for a 

court to limit discovery proceedings at the outset to a 

determination of jurisdictional matters . . ." United States 
catholic Conference v. Abortion Rishts Mobilization, Inc., 487 

U.S. 72, 79-80 (1988). A court's responsibility to control 

discovery when its jurisdiction is in question has even been 

characterized as a tfdutytt: 

There can be little question but when the jurisdiction of 
the Court is challenged or denied, it is the duty of the 
Court, on application of a party or on its motion, to 
determine the question of jurisdiction before proceeding 
with other aspects of the'case. If the Court has no 
jurisdiction, it can take no further action . . . 

- 
~llied Poultry Processors Co. v. Polin, 134 F. Supp. 278 (D. Del. 

~hus, until it is determined that the court has jurisdiction 

over a plaintiffts claims, "[a] defendant should not be put to 

the trouble and expense of any further proceedings." United 

Transwort Service Emwlovees v. National Mediation Board, 179 F.2d 

446, 454 (D.C. Cir. 1949). Indeed, not only is postponing 

discovery "appropriate" where jurisdiction is questionable, 

catholic Conference, 487 U.S. at 79-80, "such a procedure is an 

eminently logical means to prevent wasting the time and effort of 

all concerned, and to make the most efficient use of judicial 

resources." Coastal States Gas Corporation v. Department of 



Enersv, 84 F.R.D. 278, 282 (D. Del. 1979). See also United 

~resbvterian Church v. Reasan, 738 F.2d 1375, 1382-83 (D.C. Cir. 

1984); Chasnon v. Bell, 642 F.2d 1248, 1266 (D.C. Cir. 1980), 

cert. denied, 453 U.S. 911 (1981); Scrossins v. Air Carao, Inc., 

534 F.2d 1124, 1133 (5th Cir. 1976) ; Kleinerman v. united States 

Postal Service, 100 F.R.D. 66, 68 (D. Mass. 1983) 

These considerations of economy and the avoidance of 

unnecessary burdens have consistently led courts in this Circuit 

and elsewhere to find that discovery should be stayed pending the 

resolution of dispositive motions. For example, in Schwartz v. 

U.S. Department of Justice, 494 F. Supp. 1268, 1277-78 (E.D. Pa. 

1980), this court found that, notwithstanding the plaintiff's 

opposition to a stay of discovery, "a short stay pending 

expeditious resolution of the defendantsr motion [to dismiss] is 

r in the interest of all of the parties." A sister court in this 

Circuit has similarly held that, if "there is reason to believe 

that there is a probabililty" that a defendantts motion to 

dismiss will be granted, it would be "unreasonable to require 

[the defendant] to undergo the burdent' of responding to discovery 

until the motion is resolved. Hilton, 212 F. Supp. at 130. ~ e e  

also Dunn v. Printins Corporation of America, 245 F. Supp. 875, 

881-82 (E.D. Pa. 1965) (rejecting plaintiff's request to stay 

consideration of defendantsf dispositive motion which "if 

successful would obviate entirely the need for . . . discovery," 
where defendantsf simultaneous motion for a protective order was 



intended "to avoid the costly and time consuming task of 

answering depositionsn). 

In this case it cannot reasonablyi be disputed that there is 

"reason to believe that there is a probabilityrt that defendants 

will prevail on their motion to dismiss. It would therefore be 

unreasonable to require defendants to undergo the burden of 

continuing to respond to plaintiffsr discovery requests until the 

motion is resolved. Hilton, 212 F. Supp. at 130. 

No discovery is necessary for plaintiffs to respond to a 

motion challenging the courtrs subject-matter jurisdiction under 

Fed. R. Civ. P. 12(b) (1) : 

A plaintiff has no risht to discovery in opposing a 
motion under 12(b)(l). . . . A motion to dismiss under 
12(b)(l) for lack of standing . . . involves an 
examination of the face of the complaint, which does 
not depend on discovery. In considering standing under 
12(b)(1), only the court, not the plaintiff (or 
defendant), can elicit information outside the 
pleadings. This permits the court to undertake an 
independent investigation to assure itself of its own 
subject matter jurisdiction. At the same time, it 
protects both plaintiff and defendant from burdensome 
discovery at a premature stage of the proceedings. 

Haase v. Sessions, 835 F.2d 902, 908 (D.C. Cir. 1987) (emphasis 

in original). Although defendants have moved to dismiss under 

both Rules 12(b) (1) and 12(b) (6), this proposition applies with 

equal force here, because neither the complaintts reviewability, 

plaintiffsr standing, or plaintiffsr due process claim turn on 

any factual matters amenable to discovery. Both issues present 

purely legal questions addressing the sufficiency of plaintiffst 

allegations to establish jurisdiction and state a claim. 



Defendants' reviewability arguments raise no factual issues. 

QV The complaint fails to state a claim, and the court lacks subject 

matter jurisdiction, because Congress specifically precluded 

judicial review of plaintiffs8 claims, and because those claims 

present a non-justiciable political question. See Memorandum In 

Support Of Defendants' Motion To Dismiss at 15-28. Defendants' 

argument that plaintiffs have failed to state a claim for 

deprivation of property without due process also raises no issues 

of fact. See Memo. at 50-62. 

Similarly, although the various plaintiffs lack standing for 

different reasons, none of those reasons involve disputable 

facts. The state and city plaintiffs cannot sue a federal 

instrumentality in their parens ~atriae capacities, since only 

the federal government is sovereign in relation to its citizens 

1v in this context. See Memo. at 30-34. Nor do the state and city 

plaintiffs have standing to sue in their proprietary capacities, 

since they are at most asserting generalized grievances shared by 

their citizens and taxpayers. See Memo. at 34-39. The state and 

city plaintiffs and the union plaintiffs are outside the Base 

Closure Act's "zone of interests,', and therefore they have no 

legal rights under the Act which would give them standing to sue 

for violations of the Act's procedures. See Memo. at 37-39, 43- 

46. In addition, the union plaintiffs cannot establish that 

their alleged harm is fairly traceable to defendants. See Memo. 

at 46-50. Finally, the congressional plaintiffs have no standing 

because they do not and cannot allege that their constitutional 



( prerogatives or the legislative process were somehow compromised 

w by the alleged actions of the Navy or the Base Closure Commission 

following passage of the Act. These legislatorst claims are 

generalized grievances about the conduct of government 

insufficient to afford them with standing. See Memo. at 39-42. 

Although plaintiffs will undoubtedly challenge all of the 

above arguments, there are no factual issues for them to dispute, 

and therefore no need for them to engage in discovery in order to 

oppose the motion to dismiss. Resolution of defendantst 

dispositive motion turns solely on plaintiffst complaint, 

congressional intent, and the law of reviewability, standing, and 

due process. Where, as here, the motion to dismiss raises no 

disputable questions of fact requiring discovery, discovery is 

not appropriate and should be stayed. See, e.a., Petrus v. 

Bowen, 833 F.2d 581, 583 (5th Cir. 1987) (district court properly 

deferred discovery where "[nlothing that [plaintiff] could have 

learned through discovery could have affected the resolution of 

the defendantst 12 (h) (6) motion") ; Jarvis v. Resan, 833 F. 2d 149, 

153 (9th Cir. 1987); Florsheim Shoe Co. v. U.S., 744-F.2d 787, 

797 (Fed. Cir. 1984) ("The issues raised by the Government's 

motion to dismiss . . . are all questions of law for which 
factual discovery is not necessary or appropriateM). 

The irrelevance of plaintiffst discovery requests to the 

dispositive motion now pending is confirmed by plaintiffst own 

description of what they are looking for: 

The discovery requested will reveal fundamental failures to 
comply with statutory requirements and will confirm that the 



r 
action taken was "not in accordance with lawn, such as, the 

Ir 
refusal of the Navy to make the critical documents available 
to the GAO, the inability of the GAO to perform its 
statutory functions and the Navy's manipulation of data, 
destruction of evidence and instruction of witnesses not to 
testify before the Commission. 

Plaintiffs, Reply Brief In Support Of Motion For Expedited 

Discovery at 4 .  The entire thrust of defendantsr motion to 

dismiss is precisely that any alleged "failures to comply with 

[the Act's] statutory requirementsIN are not subject to judicial 

review and that, even if such alleged violations are reviewable, 

plaintiffs have no standing to seek relief. The nature and 

extent of the alleged violations are therefore immaterial to 

defendantst Rule 12(b) motion, and discovery relating to the 

alleged violations can have no impact on the resolution of that 

motion. 

w A  stay of discovery will thus in no way prejudice plaintiffs 

in their ability to oppose defendantsr motion to dismiss. Nor 

will plaintiffs be prejudiced if the court were to deny 

defendantsr motion to dismiss. In that case, the court could 

simply lift the stay, and discovery could proceed as before. 

Plaintiffs' ability to obtain discovery would not be impaired in 

any way. Whatever need plaintiffs may have previously had for 

expedited discovery, it is now outweighed by the defendantst 

'~efendants do not concede that plaintiffs have made the 
"strong showing of necessity" demonstrating persuasive "unusual 
circumstances" that justify expediting discovery. 4A Moore's 
Federal Practice 7 30.54[2], at 30-71; Pearce v. Southeast 
Bankinq Corp., 97 F.R.D. 535, 537 (S.D. Fla. 1983); Gibson v. 
Baqas Restaurants. InC., 87 F.R.D. 60, 62 (W.D. Mo. 1980) 
(plaintiff must show "compelling urgency which necessitates the 

(continued ...) 



r --- ----need to avoid the burden and waste of unnecessary discovery as a 

result of the pendency of defendantsf dispositive motion. 

In sum, this case presents the paradigmatic situation 

warranting a stay of discovery: a massive discovery request by 

plaintiffs asserting claims over which the court has no 

jurisdiction. If the present case does not justify a stay, it is 

difficult to imagine one that does. 

CONCLUSION 

For the foregoing reasons, the Court should grant 

defendantsr motion for a stay of discovery. 

Respectfully Submitted, 

Dated: August 16, 1991 

STUART M. GERSON 
~ssistant Attorney General 

D m 4  d: h l L  Ly E k  

DAVID J. ANDERSON 

K d m .  h- E s  

VINCENT M. GARVEY 

JEFFREY S. GUTMAN 
MARK W. BATTEN 
ERIC GOULIAN 
Attorneys 
U.S. Department of Justice, 

Rm. 3716 
P.O. Box 883 
Ben Franklin, Station 
Washington, DC 20044 
(202) 514-1285 

Attorneys for Defendants 

( . . . continued) 
immediate taking of depositions"). Indeed, the Court has made no 
such finding. 



IN THE UNITED STATES DISTRICT COURT - . 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, et al., ) 

Plaintiffs, 
1 

v. 
1 
) Civil Action No. 91-CV-4322 

H. LAWRENCE GARRETT 111, 
1 

Secretary of the Navy, 
) 

et a., - 1 

Defendants. 

ORDER 

This court having considered Defendantsr Motion To Stay 

Discovery, and good cause having been shown, it is hereby 

ORDERED, that Defendant's Motion To Stay Discovery is GRANTED. 

DATED this - - day of , 1991. 

United States District Judge 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, & a, ) 
Plaintiffs, 

1 
1 

v. ) Civil Action No. 91-CV-4322 
1 

H. LAWRENCE GARRETT 111, 
Secretary of the Navy, 

1 
1 .  

et &. , - 1 

Defendants. 1 

DEFENDANTSf MOTION FOR AN ORDER SHORTENING 
PLAINTIFFSf TIME TO RESPOND TO DISCOVERY 

Defendants have today filed a motion to dismiss this action 

for lack of subject matter jurisdiction and for failure to state 

a claim for which relief can be granted. In addition, because' 

these purely legal threshold defenses may -- and we believe.do -- 
warrant the dismissal of plaintiffsf claims, we have also filed a w motion, and supporting memorandum, to stay plaintiffsf massive 

discovery pending resolution of this dispositive motion. 

While we believe the Court's prompt consideration of our 

motion to dismiss and/or of our motion to stay discovery will 

obviate the need for any further discovery, we nevertheless must 

pursue our own factual inquiry in preparation for the September 

30, 1991 preliminary injunction hearing, should it be required. 

Consequently, we have served plaintiffs with Defendants' First 

Set of Interrogatories and Requests for Production of Documents 



aimed primarily at discovering the evidence upon which plaintiffs 

intend to rely at any preliminary injunction hearing. 1 

w0' On July 24, 1991, this Court granted plaintiffsf motion for 

expedited discovery. Defendants have since made thousands of 

documents available to plaintiffs, a process which, if not 

preterrnitted, we expect to complete before the Labor Day 

holidays. Once plaintiffs finish their paper discovery, they 

should be able to respond completely and quickly to our discovery 

requests. So that we may fully prepare to take any necessary 

depositions, while at the same time defending others, defendants 

move pursuant to Fed. R. Civ. P. 33 (a) and 34 (b) for an order 

shortening plaintiffs1 time to respond to our discovery to 

September 4, 1991, or eighteen days after service of discovery. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

( I( u..ed A - 602, (+ 
VINCENT M. GARVEY ' 

JEF ;S .' C~UTMAN 
MAR!! W. BATTEN 
ERIC GOULIAN 
Attorneys 

We will, at the same time, work with plaintiffst counsel 
to develop a mutually convenient schedule for depositions. 
Defendants intend to depose any witnesses plaintiffs intend to 
call at the preliminary injunction hearing and may wish to depose 
some or all of the plaintiffs themselves. 



Dated: August 16, 1991 

U.S. Department of Justice, 
Rm. 3716 

P.O. Box 883 
Ben Franklin Station 
Washington, DC 20044 
(202) 514-1285 
Attorneys for Defendants 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, & &, ) 

Plaintiffs, 

v. ) Civil Action No. 91-CV-4322 
1 

H. LAWRENCE GARRETT 111, 
Secretary of the Navy, 

1 

& aJ., 
1 
1 

Defendants. 
1 

ORDER 

The defendants have moved for an order shorting time which 

requires plaintiffs to respond to Defendantsf First Set of 

Interrogatories and Production of Documents on or before 

September 4, 1991. Good cause appearing, it is hereby this day 

ORDERED : 

1. Defendantsf motion for an order shortening time is 

GRANTED. 

2. Plaintiffs shall respond to Defendantsf First Set of 

Interrogatories and Production of Documents on or before 

September 4, 1991. 

UNITED STATES DISTRICT JUDGE 

Dated: 



CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Defendantst 

Motion for an Order Shortening Plaintiffst Time to Respond to 

Discovery and proposed Order were sewed this 16th day of August, 

1991, by overnight mail to: 

Bruce W. Kauffman 
Dilworth, Paxson, Kalish & Kauffman 
2600 The Fidelity Building 
Philadelphia, PA 19109-1094 

and by first-class mail, postage prepaid, to: 

Sen. Arlen Specter 
Room 9400 
Green Federal Building 
Sixth and Arch Streets 
Philadelphia, PA 19106 

Ernest D. Preate, Jr. 
Pennsylvania Attorney General 
15th Floor, Strawberry Square 
Harrisburg, PA 17120 

Robert J. Del Tufo 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

'V 
SEN. ARLEN SPECTER, & al., 1 

1 
Plaintiffs, 1 

1 
v. ) Civil Action No. 91-CV-4322 

H. LAWRENCE GARRETT 111, 
1 

Secretary of the Navy, 
1 

et al. , 1 

Defendants. 
1 
1 

DEFENDANTSf FIRST SET OF INTERROGATORIES 
AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

Pursuant to Federal Rules of Civil Procedure 33 and 34, 

defendants request plaintiffs to answer the following inter- 

rogatories and produce the following documents. 

Instructions and Definitions - 

V A. The term "you" or "yoursN means plaintiffs Arlen Specter, 

Harris Wofford, Bill Bradley, Frank R. Lautenberg, Robert P. 

Casey, Commonwealth of Pennsylvania, Ernest D. Preate, Jr., James 

J. Florio, State of New Jersey, Robert J. Del Tufo, ~ichael N. 

Castle, State of Delaware, Curt Weldon, Thomas Foglietta, Robert 

Andrews, R. Lawrence Coughlin, Peter H. Kostmeyer, Robert A. 

 ors ski, city of Philadelphia, Howard J. Landry, William F. Reil, 

International Federation of Professional and Technical Engineers, 

Local 3, Metal Trades Council, Local 687 Machinists, Ronald 

Warrington, and Planners Estimators Progressman & Schedulers 

Union, Local 2, their staffs, officers, agents, employees, and 

anyone acting or purporting to act on behalf of any of them. 



B. The term "Secretary" means defendants H. Lawrence Garrett 

I11 and Richard Cheney, the Department of the Navy, their 

officers, agents, employees, and anyone acting or purporting to 

act on their behalf. 

C. The term NCommissionM means defendants Defense Base 

Closure and Realignment Commission, James Courter, William Ball, 

111, Howard Callaway, Duane Cassidy, Arthur Levitt, Jr., James 

Smith, 11, and Robert Stuart, Jr., their officers, agents, 

employees, and anyone acting or purporting to act on their 

behalf. 

D. The term "Act" means the Defense Base Closure And 

Realignment Act of 1990, Pub. L. 101-510, Title XXIX, codified as 

10 U.S.C. 5 2687 note. 

E. The interrogatories contained herein inquire as to all 

information presently in your possession, custody, control, or 

within the knowledge of any employee, servant, agent, attorney, 

or other person acting or purporting to act on your behalf. Each 

of the interrogatories must be answered in writing under oath 

within thirty days (or such other time as the Court may provide) 

after service of the interrogatories as required by Rule 33. The 

interrogatories are, furthermore, continuing to the extent Rule 

26 permits, and require supplemental responses when appropriate. 

F. These requests for production of documents require that 

you produce the requested documents for inspection and copying at 

the offices of Mark W. Batten, Esq., counsel for defendants, at 

the Department of Justice, Civil Division, Federal Programs 



Branch, Room 3716, 10th and Pennsylvania Ave., N.W., washington, 

QIv 
DC 20530, within thirty days of service of these requests. 

G. The term NpersonM or "personsn includes any individuals, 

firms, partnerships, joint ventures, associations, governmental 

entities, corporations, organizations or entities. 

H. The term "documentff means any writing or other compila- 

tion of information, regardless of how it is recorded or repro- 

duced, including but not limited to correspondence, memoranda, 

contracts, agreements, notes, minutes, books, manuals, pamphlets, 

diaries, calendars, charts, drawings, sketches, graphs, sound 

recordings, computer disks or tapes, magnetically recorded 

information, or other writings, which are now or were formerly in 

your possession, custody or subject to your control. 

I. The term "identifyM means (i) with 'respect to an in- 

V dividual, his or her full name, business title and responsibil- 

ity, last known address and telephone number; (ii) with respect 

to a document, its title, date, author, recipient, subject matter 

and present custodian; and (iii) with respect to a corporation or 

other entity, its full name, address, telephone number, and the 

name of its principal officer. If you do not know all of the 

requested.information for an individual, document, or corpora- 

tion, state as much of the requested information as you do know, 

and specify the reasons for not answering completely. 

J. In the event that information sought in any interrogatory 

or any document requested is withheld on the basis of privilege 

or any other objection, identify the document by providing the 



following information: (1) name and title of the author; (2) name 

and title of the addressee; ( 3 1  date, subject matter, number of 

pages, attachments or appendices; ( 4 )  all persons to whom 

distributed, shown, or explained; (5) present custodian; and (6) 

nature of the privilege or objection asserted. 

Interrosatories 

1. ~dentify all persons answering these interrogatories or 

contributing information to the answers. 

2. Identify all documents on which you intend to rely in 

support of plaintiffsf motion for a preliminary injunction. 

3. Describe in detail all facts that you intend to prove in 

support of the plaintiffsf motion for preliminary injunction, and 

identify all documents regarding or evidencing those facts. 

I 4. For each document identified in response to Interrogatory 

2, separately identify the source from which you obtained each 

copy of the document and the date of receipt of each copy. 

5. Identify all individuals whom you intend to call as 

witnesses in support of plaintiffst motion for a preliminary 

injunction if permitted by the Court. Describe in detail the 

nature and substance of the testimony of each such witness. 

6. Identify all documents personally reviewed by plaintiff 

Robert Andrews in preparing to sign the verification attached to 

the Verified Amended complaint. 

7. Describe in detail all facts, and identify all documents, 

that you contend the Secretary should have provided to the 



General Accounting Office in compliance with the Act, but did 

not. 

8. Describe in detail all facts, and identify all documents, 

that you contend the Secretary should have provided to the 

Commission in compliance with the Act, but did not. 

9. Describe in detail all facts, and identify all documents, 

that you contend the Navy should have provided to the Navy's Base 

Structure Committee, but did not. 

10. Describe in detail all facts, and identify all docu- 

ments, that you contend the Secretary should have provided to 

Congress, but did not. 

11. Describe in detail all facts, and identify all docu- 

ments, that you contend the Commission improperly considered 

after public hearings were concluded, as alleged in 7 7  160-63 of 

the Amended Complaimt. 

12. Describe in detail all facts, and identify all docu- 

ments, which you contend support your allegations in Paragraph 

198 of the Amended complaint that any costs imposed by the Navy 

on the Philadelphia Naval Shipyard's bid proposals were "ar- 

bitrary" or "unprecedented," and that "deficiencies" in those 

proposals were "created" by the Navy, and that such deficiencies 

were "unjustified and speci~us.~ 

13. Describe in detail all "criteria" that you contend were 

used by the Secretary or the Commission in making base closure 

recommendations other than the criteria adopted in accordance 



with the Act, as alleged in Paragraphs 217(g) and 220(h) of the 

Amended Complaint. 

14. ~escribe i.n detail all facts, and identify all docu- 

ments, which you contend support your allegation in 7 93 of the 

Amended Complaint that "[t]he Navy failed to implement an 

'internal control plan' that ensured the accuracy of its data 

collection and analysis." 

15. Describe in detail all facts, and identify all docu- 

ments, which you contend support your allegation in a 96 of the 
Amended complaint that "the Navy used a completely arbitrary, 

subjective process designed to justify a pre-determined con- 

clusion to close the shipyard." 

16. On what basis do you claim in 7 169 of the Amended 

Complaint that "consideration of private facilities as part of a 

w force-structure plan to provide emergency service for the Navy's 

fleet is impermissible under the Base Closure Act"? 

17. Identify all documents setting forth the alleged "long 

standing Navy strategic and operational requirementsu mentioned 

in 7 169 of the Amended Complaint. 

18. Describe in detail all facts, and identify all docu- 

ments, which you contend support your allegation in 7 178 of the 

Amended Complaint that "the Navy deliberately manipulated data 

relating to the Philadelphia naval Shipyard's workload to create 

a false lack of work or 'excess capacityf at the Shipyard." 

19. Describe in detail all facts, and identify all docu- 



ments, which you contend the Navy failed to consider with regard 

w to the Shipyard as alleged in a 177 of the Amended Complaint. 
20. Describe in detail and facts, and identify all docu- 

ments, which you contend support your allegations that the 

conduct of the defendants will cause plaintiffs to suffer 

immediate and irreparable harm. 

21. On what basis do you seek declaratory and injunctive 

relief with respect to all Navy facilities recommended by 

defendants for closure or realignment? 

22. Describe i.n detail all facts, and identify all docu- 

ments, which you contend indicate, explain or demonstrate how 

each plaintiff has suffered injury from the forthcoming closure 

or realignment of each Navy facility recommended for closure or 

realignment. 

Rewests For Production 

1. All documents identified in response to the defendantst 

First Set of Interrogatories. 

2. The Economic Impact Report prepared by the Pennsylvania 

Economy League, described in Paragraph 211 of the Amended 

Complaint. 

3. The December 10, 1990 DOD memorandum referred to in 7 86 

of the Amended Complaint. 

4. The February 13, 1991 DOD memorandum reffered to in 7 87 

of the Amended complaint. 



5. All documents referred to in 7 97 of the Amended Com- 

plaint. 

6. The Navy guidelines referred to in a 102 of the Amended 
Complaint. 

7. The March, 1991 memorandum referred to in 129 of the 

Amended Complaint. 

8. The March 15, 1991 memo referred to in 7 132 of the 

Amended Complaint. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

DAVID J. ANDERSON 

VINCENT M. GARVEY 

JEFFREY S. GUTMAN 
MARK W. BATTEN 
ERIC GOULIAN 
Attorneys 
U.S. Department of Justice, 

Rm. 3716 
P.O. BOX 883 
Ben Franklin Station 
Washington, DC 20044 
(202) 514-1285 

Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, et al., ) 

Plaintiffs, 

v. 
1 
) Civil Action No. 91-CV-4322 

H. LAWRENCE GARRETT 111, 
1 

Secretary of the Navy, 
1 

et a1 
1 

- -* I 1 

Defendants. 
1 
1 

MEMORANDUM IN SUPPORT OF DEFENDANTS' 
MOTION TO DISMISS 

PRELIMINARY STATEMENT 

This action seeks a judicial resolution of what is fundamen- 

tally a dispute between the President and a majority of Congress 

on one hand and a small number of federal legislators on the 

other. Plaintiffs, led by ten Members of Congress, ask this 

Court to enjoin the closing of every naval facility ordered 

closed by the President pursuant to the 1990 Defense Base Closure 

and Realignment Act, Pub. L. No. 101-510, Title XXIX, (the ttActm 
- - - - 

or the M1990 Actn), a determination accepted by Congress. The 

complaint specifically challenges the process by which the 

Philadelphia Naval Shipyard (the "ShipyardN) was recommended for 

closure. The ultimate decision to close the Shipyard was, 

however, made by the President and endorsed by the Congress. 

And, under the Act and constitutional separation-of-powers 

principles, that is where such judgnents should reside -- with 
the political branches of government which are vested with 

authority over matters of national defense. 

lr 



The 1990 Act, like a similar statute enacted in 1988, was 

cV designed to break years of deadlock over the closure of unneeded 

military bases. For years, Congress, desiring to keep local 

bases open for the benefit of individual members, effectively 

blocked efforts to close these facilities. Many in congress 

viewed Executive Branch base closing proposals with skepticism, 

believing them motivated by the desire to punish political 

opponents rather than to save taxpayer dollars. During this 

impasse, while foreign threats diminished and budget deficits 

soared, no bases were closed. 

The 1988 and 1990 Acts were political compromises. They 

reflect Congresst recognition that unneeded military bases should 

be closed, despite short-term impacts on local communities, and 

the Executive Branch's commitment to a fair and impartial 

selection process. This spirit of inter-branch cooperation 

pervades the structure and operation of the 1990 Act. 

In accordance with force-structure plans and with base 

closure criteria cleared by Congress and after extensive internal 

analysis, the Secretary of Defense recommended 72 military bases. 

including the Shipyard, for closure or realignment. An indepen- 

dent blue-ribbon Defense Base Closure and Realignment Commission, 

whose members were nominated by the President after consultation 

with the Congress and confirmed by the Senate, reviewed these 

recommendations. A large staff and input from the General 

~ccounting office ("GAO") assiscea the Corrmission. The Com- 

mission then formulated its own closure and realignment recommen- 



dations, some of which differed from the Secretary's recommenda- 

tions but which included closure of the Shipyard, for Presiden- 

tial review. President Bush approved the Commissionfs recommen- 

dations. As is permitted by the Act, the House of Representa- 

tives then considered a resolution to disapprove the Commissionfs 

recommendations and to halt the closings. That resolution was 

overwhelmingly defeated 364 to 60. 

The political process now having run its course, plaintiffs 

ask this Court to do what Congress refused to do -- stop the 
process in its tracks. Plaintiffs challenge the procedures by 

which the Navy and Commission recommended the Shipyard for 

closure, using arguments which, at most, failed to persuade more 

than 15% of the House. The plaintiffsf allegations generally 

fall into two categories. First, they contend that the Navy had 

u predetermined to close the Shipyard and thus failed to consider 

all naval bases equally, as required by 3 2903(c)(3) of the Act, 

by misapplying or failing to apply the closure criteria and other 

Defense Department guidance in preparing its recommendations. 

Second, plaintiffs claim that the Navy failed to provide certain 

information it used to prepare its recommendations to the GAO, 

Congress and the Commission. 

This Court should dismiss these challenges for two threshold 

reasons. First, the Administrative Procedure Act ("APA") claims, 

Counts I and 11, are unreviewable. As is clear in the legisla- 

tive history, disputes over bass closing recornendations and 

decisions were to be resolved in the political arena, not the 



courts. Congress specifically determined that these judgments 

would not be subject to judicial review. In addition, and in 

part for these reasons, plaintiffs present nonjusticiable 

political questions, already resolved by the representative 

branches of government. 

Second, none of the plaintiffs has standing to bring their 

APA claims and the two plaintiff labor unions and their presi- 

dents lack standing to bring their due process claim (Count 3). 

As explained infra, each category of plaintiffs lacks standing 

for reasons unique to them, but one essential principle pervades 

the analysis. As the Supreme Court has made clear, courts do not 

entertain generalized claims against the conduct of government 

which are more appropriately addressed by the political branches 

of government, particularly where, as here, the statute upon 

w which plaintiffs base their claims neither grants them a right to 

review nor was designed to protect their interests. 

Finally, should the Court find that the plaintiffs who bring 

the due process claim have standing, that count should be 

dismissed for failure to state a claim upon which relief can be 

granted. As a matter of law, these plaintiffs have no protected 

property interest in the Shipyard's continued operation. 

For these reasons, this action should be dismissed. 

STATUTORY BACKGROUND 

1. Earlier Lesislative Efforts Dealins With Base Closinas. 

The closure and realignncnt of military installations has 

long been a subject of sharp contention between the Executive and 



Legislative Branches. During the 1960's and 1970ts, Members of 

V Congress frequently complained that the Executive Branch had 

ordered the closure of military bases in the districts of 

recalcitrant legislators. See Defense Base Closure and Realign- 

ment Commission Report to the President ("Commission Reportn) at 

1-1, attached hereto. Congress .attempted to assert some measure 

of control over base closing decisions by passing bills to 

require the Department of Defense to submit reports prior to 

closing bases. Presidents Johnson and Ford vetoed such legis- 

lation, consistent with the Executive Branch's view that its 

authority over national security affairs should generally be free 

of Congressional interference. 

In 1977, Congress passed and President Carter signed 

legislation that required the Secretary to notify the Senate and 

'V House Armed Services Committees when an installation employing 

over 300 civilian employees was a candidate for closure or when 

the Secretary intended to realign an installation that would 

reduce by at least 1,000 or 50% of the number of civilian 

employees employed there. 10 U.S.C. 8 8  2687 (a), (b) (1) (1982). 

That legislation also provided that the Secretary could not close 

or realign an installation without complying with the.Nationa1 

Environmental Policy Act of 1969, submitting a "detailed 

justification" for the decision, including "statements of the 

estimated fiscal, local economic, budgetary, environmental, 

strategic, and operational consequences of the proposed closure 

or realignment" and waiting sixty days from the date of the 



report to the Armed Services Committees. 10 U.S.C. 5 5  

2687(b)(2)-(4). The legislation had its intended effect; between 

1977 and 1989, no major military bases were slated for closure. 

Commission Report at 1-1. 

2. The 1988 Base Closure and Realiqnment Act. 

In October 1988, Congress passed the 1988 Base Closure and 

Realignment Act, Pub. L. No. 100-526, to break the deadlock 

between the Executive and Legislative Branches. The Act, which 

was signed into law by President Reagan, contained an innovative 

mechanism to effectuate the closure and realignment of those 

military facilities no longer needed to counter a now-diminishing 

foreign threat. According to its chief sponsor, the objective of 

the Act was "to make it easier for [Congress] to close obsolete 

or redundant military bases in order to save money for the 

w American taxpayers without reducing defense preparedness." See 

134 Cong. Rec. H5431 (July 12, 1988) (Statement of Rep. Armey) . 
Congress recognized that base closures would affect neigh- 

boring communities in the districts of its Members, but neverthe- 
-- 

less insisted that obsolete and wasteful bases be closed in an 

era of budgetary restrictions: 

There is no painless way to reduce defense 
spending. But we must bite the bullet and 
make needed reductions in our-defense 
spending in a way that enhances the fewer 
dollars spent. We can no longer afford to 
use military spending primarily as a kind of 
job creation or economic development program. 

134 Cong. Rec. H5437 (July 12, 1988) (Statement of Rep. Bereu- 

ter); see id. (Statement of Rep. AuCoin); 134 Cong. Rec. H5441 



(July 12, 1988) (Statement of Rep. Rhodes). See also 134 Cong. 

Rec. H5441 (Statement of Rep. Packard) ("This is not a jobs bill, 

it is not a local economy bill; this is a national security bill 

and we ought to do what we have to do to make it possible to 

close bases that we have already determined should be closed."). 

The Act required the Secretary of Defense to close and 

realign all military installations recommended for closure and 

realignment by-a twelve-person Commission on Base Realignment and 

Closure established by then-Secretary of Defense Carlucci in May, 

1988. Pub. L. No. 100-526, § §  201(1), (2). The Act, however, 

prohibited the Secretary from closing any bases unless 1) he 

transmitted a statement to the House and Senate Armed Services 

Committees that he approved the Commissionts recommendations and 

would carry them out and 2) Congress failed to pass a joint 

w0 resolution disapproving of the Commissionts recommendations. 

sections 202 (a) , 208. 

The 1988  omm mission was charged by the Secretary to review 

military base structure in light of then-existing force structure 
- 

assumptions and identify those bases which should be closed and 

realigned based on nine specific criteria. The 1988 Commission 

recommended that 86 installations be fully closed and that 59 

facilities be partially closed or realigned. Commission Report 

at 1-2. Implementation of these recommendations was anticipated 

to save $693.6 million annually. Id. The Secretary of Defense 

approved these recommendations arid Congress aid not pass a joint 

resolution disapproving of them. Pursuant to B 201(3), the 



recommended closures and realignments were allowed to commence 

w between January 1, 1990 and September 30, 1991. 

3. Litiaation Arisins From the 1988 Act. 

Not surprisingly, parties disappointed that a particular 

military base was selected for closure resorted to the'courts to 

block base closures recommended by the impartial Commission and 

agreed to by the political branches of government. These 

lawsuits failed to undo the results of unprecedented cooperation 

between the Congress and Executive Branch in this controversial 

area of national security policy. 

In People of the State of Illinois ex rel. Hartisan v. 

Chenev, 726 F. Supp. 219 (C.D. Ill. 1989), the State of Illinois 

challenged the 1988 Act on constitutional grounds. The State 

also alleged that the Secretaryfs approval of the Commissionfs 

u recommendations was arbitrary and capricious because the 

Commission had used inaccurate and inadequate information in 

recommending that Chanute Air Force Base in Illinois be closed. 

The Court dismissed these claims for lack of standing. 1 

In National Federation of Federal E ~ D ~ o Y ~ ~ s  v. United 

States, 727 F. Supp. 17 (D.D.C. 1989), afffd, 905 F.2d 400 (D.C. 

Cir. 1990), a federal employees union with members employed at 

bases slated for closure, and a private contractor with a long- 

' The court also denied a motion to intervene filed by 
Rantoul Motor Sales, a car dealership which claimed that 
Chanutefs closure would cost it substantial business. See 
1ll.inois v.  Cheney, No. 89-3110 (C.D. 111. &ov. 28, 1369). Thc 
court reasoned that local businesses fell outside the zone of 
interest protected by the 1988 Act and thus did not have standing 
to sue. Slip op. at 4-6. 



term business relationship with Chanute Air Force Base, also 

cu challenged the 1988 Act on constitutional grounds and the 

decision to close these bases on APA grounds. The district court 

dismissed NFFE1s constitutional claims on the merits and held 

that neither it nor the construction firm had standing to bring 

the APA claim. The D.C. Circuit affirmed on an alternative 

ground. After readily rejecting plaintiffs1 constitutional 

arguments, the D.C. Circuit affirmed the dismissal of the APA 

claim on nonreviewability, rather than standing, grounds. 

4 .  The 1990 Base Closure and Realianment Act. 

In January 1990, Secretary of Defense Cheney departed from 

the 1988 base closure process and independently proposed the 

closure of an additional 36 military facilities. Commission 

Report at 1-2. Many Members of Congress believed that the 

w unilateral announcement was reminiscent of the 1960's and 19701s, 

charging that it unfairly listed too many bases in Congressional 

districts represented by Democrats. Id. In light of rapidly 

changing world events and the determination that troop levels 

would decline by 25% over the next five years, Congress, however, 

recognized that further base closures were appropriate. See H. 

R. Rep. 101-665, lOlst Cong., 2d Sess. 341, reprinted in 1990 

U.S. Code Cong. & Admin. News 2931, 3067 ("H.R. Rep. 101-665"). 

Citing Secretary Cheneyls approach as the "wrong way to close 

bases," id. at 3067-68, and as having "raised suspicions about 

the integrity of thc base closure selection process," H. R. Conf. 

Rep. No. 101-923, lOlst Cong., 2d Sess. 705, reprinted in 1990 



U.S. Code Cong. & ~dmin. News 3110, 3257 ("H;R. Conf. Rep. 101- 

w 923"), Congress passed the Defense Base Closure and Realignment 

Act of 1990. Pub. L. No. 101-510, Title XXIX. . 
Congress insisted on returning to the 1988 base closure 

procedure, maintaining that "a new base closure process will not 

be credible unless the 1988 base closure process remains 

inviolate." H. R. Rep. No. 101-665 at 3068. The Act therefore 

continues the cooperative relationship between the Executive and 

Legislative Branches started in 1988, with the help of a blue- 

ribbon independent Commission, in the often difficult and 

controversial task of closing unneeded military facilities. 

The 1990 Act established an independent Defense Base Closure 

and Realignment Commission to meet in 1991, 1993 and 1995. 

Section 2902(a), (e). It required the Secretary of Defense to 

w develop a six-year force-structure plan which assesses national 

security threats and the force structure needed to meet them. 

Section 2903(a)(l), (2). The Secretary was to provide the plan 

to the commission. Sections 2903(a). Unlike the 1988 Act, the 

1990 Act also required the Secretary to publish in the Federal 

Reqister for notice and comment the criteria he proposed to use 

to recommend bases for closure or realignment. Section 2903(b). 

Pursuant to 5 2903(b)(2)(A), the Secretary established such final 

criteria on February 15, 1991, see 56 Fed. Reg. 6374 (Feb. 15, 

1991), and Congress did not disapprove of these criteria by joint 

resolution by March 15, 1991 (as permitted by thz Act). 

§ 2903 (b) (2) ( B )  



For this first of three rounds of base closings to conclude - 

V in 1995, the Act required the Secretary to recommend base 
8 

closures and realignments by April 15, 1991, based on the force- 

structure plan and final criteria. Section 2903(c)(l). The Act 

directed the Secretary to summarize in the Federal Resister the 

process by which each base was recommended for closure or 

realignment and to provide a justification of each recommenda- 

tion. Section 2903 (c) (2) . 
Congress charged the Commission with reviewing the Secre- 

tary's recommendations, and with preparing a report for the 

President containing its assessment of the Secretary's proposals 

and its own recommendations for domestic military base closures. 

Section 2903(d)(2). The Act requires the Commission to hold 

public hearings on the Secretary's recommendations. Section 

I 2903(d)(l). The Commission may change any of the Secretary's 

recommendations if they "deviate[] substantially" from the force- 

structure plan and final criteria. Section 2903(d)(2)(B). 

Unlike the 1988 Act, the 1990 Act requires the Comptroller 

General, the head of the GAO, to analyze the Secretary's 

recommendations and selection process and permits the Com- 

ptroller, to the extent requested, to assist the Commission in 

its efforts. Section 2903 (d) (5) . 
The 1990 Act further differs from the 1988 Act by requiring 

the President to review the Commission's recommendations. 

Section 2903(e). T h s  Presidbnt may agprove or disapprove the 

Commission's recommendations in whole or in part and must 



transmit this determination to the Commission and Congress. 

Sections 2903(e)(2), (3). If the President disapproves of any 

recommendations, the Commission is required to transmit a revised 

set of recommended closures and realignments to him. Section 

2903(e)(3). If the President does not approve of the revised 

list of recommendations, the base closing process for that year 

terminates. Section 2903 (e) (5) . 
Should the President approve the Commissionfs recommenda- 

tions, Congress has 45 days from the date of approval or until 

the adjournment of Congress sine die, whichever is earlier, to 

pass a joint resolution (which is subject to presentment to the 

President) disapproving of the Commissionfs recommendations. 

Sections 2904(b), 2908. If such a resolution is passed, the 

Secretary of Defense may not close the bases approved for closure 

w by the President. Section 2904(b). 

FACTUAL BACKGROUND 

The threshold issues presented by this motion are purely 

legal and require no factual analysis or findings. The following 
- - 

discussion of the implementation of the 1990 Act, based on public 

record meterial, may serve to place those legal arguments in a 

factual context. 

As required by the Act, in April 1991, the Secretary of 

Defense recommended that eleven naval facilities be closed, 

including the Shipyard, and that one be realigned.2 Section 

This does not include the Navy's recommended closure of 
ten and realignment of 16 Naval Research, Development, Test and 

(continued ...) 



2903. The Secretary transmitted these recommendations, as well 

V as proposals regarding Army and Air Force facilities, to the con- 

gressional defense committees and to the Commission pqrsuant to 

1 2903(c). See 56 Fed. Reg. 15184 (April 15, 1991). In total, 

the Secretary recommended that 43 military bases be closed and 29 

realigned. See Commission Report at vi and App. D. 

The Commission then engaged in an analysis of these recom- 

mendations. The Commission conducted both public regional 

hearings and hearings in Washington, D.C. in which it heard 

testimony from Department of Defense officials, legislators and 

other experts, including virtually all of the plaintiffs. 

Commission Report at 4-1 and App. G. The Commissioners visited 

the major facilities recommended for closure, including the 

Shipyard. Commission Report at 4-1, App. H. The Committee's 

w staff reviewed the military services' methodologies and data used 

to develop their recommendations. Id. The GAO forwarded to the 

Commission a report on the Secretary's recommendations and 

assisted the Commission in obtaining, verifying and reviewing 
- -- 

data. Commission Report at 3-1 - 3-2. 
The Commission reported that it analyzed the Navy's 

recommendations with particular care: 

The Commission studied these data to 
determine whether the Navy's compliance with 
selection criteria and the force-structure 
plan was adequate. 

( . . .continued) 
Evaluation, Engineering and Fleet Support Activities. See 
Commission Report, App. D. 



The Navy provided additional explanation for 
its decisions. The Commission, with GAOfs 
help, obtained and analyzed several hundred 
items of data from some 29 naval installa- 
tions across the country. Moreover, the 
Commission examined the Navy's berthing 
capacity in detail. 

Commission Report at 4-2. The Commission ultimately recommended 

that two of the naval facilities that the Secretary recommended 

for closure remain open. Commission Report at vii, 5-22 - 5-23, 
5-26 - 5-27. It further recommended that a portion of one 

facility which the Secretary recommended remain open be closed. 

See Commission Report at 5-20 - 5-21.~ It concurred with the 
Secretary's recommendation that the Shipyard be closed. Com- 

mission Report at 5-28. 

In total, the Commission recommended to the President that 

34 bases be closed and 48 be realigned. Id. at vii. The 

V Commission predicted that the closures and realignments will 

result in net savings of $2.3 billion in fiscal years 1992 -1997 

after one-time costs of $4.1 billion and that savings will total 

$1.5 billion annually. Id. 

On July 10, 1991, President Bush approved the recommenda- 

tions of the Commission, which included the recommended closure 

of the Shipyard. See 27 Weekly Comp. Pres. Doc. 930 (July 15, 

1991). Following the President's approval, the House and Senate 

The Commission also found that the Secretaryfs recommen- 
ded closure of ten and realignment of sixteen navy research, 
development, test and evaluation, engineering and fleet support 
activities did not deviats substantially from tLe force structure 
plan or the selection criteria. Report at 5-29. The Commission 
did, however, recommend the realignment of one other such 
facility. Id. 



Armed Services Committees held hearings on the Commissionts 

w recommendations. Three commissioners testified at the hearings 

as did Navy officials. 

On July 30, 1991, the House considered a proposed resolution 

to disapprove the Commissionts recommendations. 137 Cong. Rec. 

H6006 (daily ed. July 31, 1991). The House entertained two hours 

of floor debate on the proposal, much of which was devoted to 

alleged errors in the process by which the Shipyard was recommen- 

ded for closure. Each of the six plaintiff House members urged 

passage of the resolution of disapproval.4 By an overwhelming 

vote of 364 to 60, the House rejected the proposal, thus permitt- 

ing the closure and realignment process to continue. See 137 

Cong. Rec. H6039 (daily ed. July 31, 1991). 

ARGUMENT 

V I. THE PLAINTIFFS' STATUTORY CLAIMS ARE NOT SUBJECT TO JUDICIAL 
REVIEW. 

The history of military base closures in this country is one 

of impasse: repeated attempts by the Executive Branch to close 

unneeded bases were for years consistently blocked by legislators 

looking out for their constituents' local economic interests. In 

1988 and again in 1990, responding to a reduced foreign threat 

and criticism that it was incapable of placing the national good 

ahead of its parochial interests, Congress enacted base closure 

* Other ~hiladelphia area House Members s p k s  against t h r  
resolution on the House floor. 137 Cong. Rec. H6012 (daily 
ed. July 31, 1991) (Statement of Rep. Sexton); id. at H6022 
(Statement of Rep. Carper) . 



. - .legislation to overcome this political inertia and to begin the 

essential task of closing excess bases. 

In crafting the 1990 Act, Congress included a number of 

novel provisions to ensure that the process would not be 

hamstrung by the political wrangling that had defeated earlier 

closure efforts. For example, the recommendations were to be 

developed by a bipartisan panel of experienced Commissioners, 

appointed by the President after consultation with Congress and 

with the advice and consent of the Senate. See 5 2902(c). To 

insure oversight over the Executive's decisions, Congress 

provided itself specific authority to overrule the Commissionts 

recommendations toto by enacting a joint resolution of 

disapproval if the President approved the proposals. See 5 2908. 

The plaintiffs include Members of Congress, who attempted to 

v use the statutorily-prescribed procedure but were unable to 

persuade their colleagues to overturn the Commissionts recommen- 

dations, as well as local politicians, states, and others who 

Among numerous other Representatives objecting to some of 
the proposed closures, every plaintiff Congressman except Rep. 
Kostmeyer objected specifically to the closure of the Shipyard 
and detailed the plaintiffst allegations concerning the Navy's 
alleged violations of the Act. Rep. Weldon even had reprinted in 
the Consressional Record the memoranda from Admiral Peter Hekman 
that the plaintiffs claim were suppressed by the Navy. See 137 
Cong. Rec. at H6008-10, H6023 (daily ed. July 30, 1991) (state- 
ments of Rep. Weldon); id. at H6010 (statement of Rep. Fogliet- 
ta); a. at H6021 (statement of Rep. Andrews); a. at H6023-24, 
H6037 (statement of Rep. Ridge); id. at H6029-30 (statement of 
Rep. Borski) ; a. at H6034-37 (statement of Rep. Coughlin) . Rep. 
Kostneyer also s u ~ g o r t e d  the resolution of disap?raval, disagre- 
eing with the decision to close a Navy lab in his district. See 
id. at H6038 (statement of Rep. Kostneyer). The House then voted - 
364-60, a margin of more than six to one, to reject the resolu- 

(continued . . . I  



oppose closure of one base on the proposed list of thirty-four. 

In Counts I and I1 of their Amended Complaint, the plaintiffs ask 

the Court to prohibit the Secretary of Defense from closing not 

only the Shipyard but any other naval base, despite the fact that 

the review process established by Congress has accepted those 

recommendations at every stage. 

In the plaintiffst view, the base closure process does not 

end as the statute prescribes. Instead, they implicitly contend 

that disappointed politicians and others across the nation, after 

losing the battle in the Executive and Legislative Branches to 

keep a local base open, may continue the war by litigating in 

their local district courts. 

Congress recognized that subjecting the base closure 

process to judicial review at the behest of every disappointed 

Q!0' Congressman or municipality or employee would undermine the 

entire effort. It therefore expressly precluded judicial review 

under the 1990 Act, and established instead the joint resolution 

mechanism. See P 2908. This device allows Congress to review 

the procedure and substance of the closure process, without 

permitting the narrow political interests of the minority to 

cripple those extensive efforts. Plaintiffs' attempt to involve 

the Judicial Branch in these military decisions ignores both the 

expressed intent of Congress and the structure and objectives of 

( . . . continued) 
tion of disapproval and uphold the Commission~s proposals. See 
id. at H6039-40. - 



the statutory'scheme. Counts I and I1 must therefore be dis- 

missed. 

A. . Congress Has Specifically Precluded Judicial Review Of 
The Plaintiffst Claims. 

The plaintiffs assert that their right to judicial review 

for Counts I and I1 arises from the APA, which usually provides a 

right to judicial review of federal agency action. See 5 U.S.C. 

55 702, 704, 706. However, the APA contains several exceptions 

to that general rule, two of which are relevant here. First, the 

statute provides for review only of "final agency action," 5 

u.S.C. 5 704, which, as shown below, Congress specifically 

declared does not occur when the Navy or the Commission makes its 

recommendations. Second, the APA does not apply at all "to the 

extent that statutes preclude judicial review." 5 U.S.C. 

5 701(a)(l). Before considering the merits of the plaintiffs' 

V claims, therefore, the Court must first determine whether 

Congress intended to allow judicial review at all. 

In making that determination, the statute itself need not 

include a provision withholding review; the only question is 

whether a legislative intent to preclude review is "fairly 

discernible in the statutory scheme." Block v. Community 

Nutrition Institute, 467 U.S. 340, 351 (1984) (quoting Associa- 

tion of Data Processins Service Orsanizations v. Camp, 397 U.S. 

150, 157 (1970)) i6 That question must be answered not only by 

See also U.S. v. Fausto, 484 U.S. 439, 452 (1988) ; Bowen 
v. Michiqan Academy of Family Physicians, 476 U.S. 667, 673 
(1986). In Abbott Laboratories v. Gardner, 387 U.S. 136, 141 

(continued ...) 
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examining the statutory language, but by considering "the 

'V structure of the statutory scheme, its objectives, its legisla- 

tive history, and the.nature of the administrative action 

involved." Block, 467 U.S. at 345. Each of these factors weighs 

heavily against judicial review in this case. 

1. The Legislative History Of The Act Establishes 
That Congress Intended To Forbid Judicial Review. 

The legislative history of the Act conclusively demonstrates 

that Congress intended to preclude judicial review. The language 

of the Conference Report could not be more explicit: 

[NJo final agency action occurs in the case of the 
various actions required under the base closure process 
contained in this bill. These actions therefore, would 
not be subject to the rulemaking and adjudication 
requirements [of the APA] and would not be subject to 
judicial review. Specific actions which would not be 
subject to judicial review include . . . the Secretary 
of Defense's recommendation of closures and realign- 
ments of military installations under section [2903(d), 
and] the decision of the President under section 
[2903 (e) 1. 

H. R. Conf. Rep. 101-923 at 3258. 

This explicit direction followed a number of other indica- 

tions in the legislative history that Congress intended to --- 

facilitate base closures expeditiously without permitting 

dissatisfied parties to revisit the procedure in court. The 

( . . . continued) 
(1967), the Supreme Court held that evidence of intent to 
preclude review should be ,,clear and con~incing.,~ Although, as 
demonstrated infra, Congress's intent to do so here is unmistak- 
able, the Block Court explained that "[tlhe Court has, however, 
never applied the 'clear and convincing evidencet standard in the 
strict evidentiary sense," but held review to be precluded 
wherever Congressional intent was "fairly discernible." 467 U.S. 
at 350-51. 



conferees explained, for example, that earlier attempts at base 

'V closure had failed in part because "closures and realignments 

under existing law . . . take a considerable period of time and 
involve numerous opportunities for challenges in court." H. R. 

7 Conf. Rep. 101-923 at 3257. 

Similarly, in describing earlier attempts at base closure, 

the House Report an the Act explained that Congress had: 

assiduously protected the 1988 base closure process in 
the face of numerous attempts to undermine it. Some of 
those attempts have come in Congress from those 
interested in keeping open a base recommended for 
closure. 

H. R. Rep. 101-665 at 3068. Thus, the Conference Report's 

explicit preclusion of judicial review was written against a 

backdrop of political efforts by communities and Members of 

Congress to protect their own interests, and a new legislative 

determination to avoid such pitfalls in the new process. 

Moreover, the ultimate purpose of the Act is to save badly- 

needed federal funds by closing unnecessary bases as quickly as 

possible. Virtually every provision of the Act is drafted to 

ensure that the process moves ahead without delay. Congress 

could not have intended to permit a small group of plaintiffs to 

See Southern RY. Co. v. Seaboard Allied Millinq COD., 442 
U.S. 444, 459-60 (1979) (holding that legislative history 
suggested intent to preclude judicial review because Congress had 
removed more liberal review provisions, making changes "designed 
to avoid these disruptive consequenczs of j u d i c i a l  interference," 
and concluding that rejection of Congress's intent on the issue 
"would be giving 'backhanded approval1 to these very same 
consequences") (citation omitted) . 



grind that process to a halt, force bases to remain open and lose 

projected savings while their case was adjudicated. 

Congress's explicit conclusion that judicial review had 

contributed to earlier failures in base closure is significant in 

light of the D . C .  circuit's decision in ~ational Federation of 

Federal Em~lovees v. United States, 905 F.2d 400 ( D . C .  Cir. 1990) 

FFEn). Unlike the 1990 Act, neither the language of the 1988 N 

Act, at issue in NFFE, nor its legislative history, expressly 

indicated any intent to preclude judicial review. Yet the D.C. 

Circuit held that military decisions to close bases under the 

1988 Act were 8fcommitted to agency discretion by lawn and 

therefore unreviewable under the APA. See 5 U.S.C. § 701(a)(2). 

Had Congress intended to permit judicial review of decisions 

under the 1990 Act, it was, of course, free to create an explicit 

w judicial review provision to avoid a repetition of the NFFE 

decision. It did not. In fact, Congress instead included a new 

and express intention to preclude judicial review in the October 

1990 Conference Report, just a few months after the D.C. Cir- 

cuit's decision. As the Court in Block also held, intent to 

preclude review "may also be inferred from contemporaneous 

judicial construction barring review and Congressional acquies- 

cence in it . . . or from the collective import of legislative 
and judicial history behind a particular statute." 467 U.S. at 

349 (citations omitted). Congress did not merely acquiesce in 

the court's conclusian that mcst base closure decisicns are not 

subject to review, but went even further, banning review al- 



together, to make clear that the federal courts simply are not 

the forum in which objections to the closure process are to be 

resolved. The definitive expression of Congressional intent in 

the Conference Report here is dispositive, and the plaintiffs' 

APA claims simply are not subject to judicial review. 

2 .  The Structure Of The Statutory Scheme Demonstrates 
That Congress Intended To Preclude Judicial 
Review. 

In assessing legislative purpose, the Court must consider 

not only the legislative history, but also the structure and 

objectives of the statute and "inferences of intent drawn from 

the statutory scheme as a whole." Block, 467 U.S. at 345, 349. 

In this case, consideration of these broader factors draws a 

picture as clear as the unmistakable language of the Conference 

Report. 

V Determined to overcome a long history of attempts at base 

closure undercut by provincial opposition from individual 

districts, Congress carefully structured a new, complete base 

Other cases have frequently relied on much less explicit 
legislative history in holding judicial review to be precluded. 
For example, in Morris v. Gressette, 432 U.S. 491 (1977), 
plaintiffs challenged the Attorney General's failure to object to 
south Carolina's amendment of its voting laws under a statutory 
procedure requiring federal "preclearanceM of such amendments. 
The Court noted that the legislative history did not expressly 
address the review issue, but nonetheless held that Congress had 
not intended to permit judicial review because that history 
indicated that Congress had intended the preclearance process to 
move speedily. Id. at 503-04; see also Lone Pine Steerinq Comrn. 
v. EPA, 777 ~.2d882, 887 (36 Cir. 1985) (holding judicial review 
precluded where legislative history mentioned only generally that 
delay could be harmful); Wheaton Industries v. EPA, 781 F.2d 354 
(3d Cir. 1986) (holding that Lone Pine decision also precludes 
review under 5 U.S.C. 5 701(a)(1)). 



closure process. The joint resolution of disapproval procedure, 

'V in particular, was designed to balance Congress's interest in 

exercising influence over closing decisions against the need to 

prevent a disappointed minority from overruling the consensus 

reached by the Executive and Legislative Branches. Permitting 

these plaintiffs to seek to overturn that consensus in court 

would upset this precise balance and reduce the carefully crafted 

statutory mechanism to a meaningless exercise. Even if Congress 

had not expressly indicated its preclusion of judicial review in 

the legislative history, therefore, the objectives and structure 

of the statutory scheme would require the Court to dismiss Counts 

I and I1 as nonjusticiable. 

In Armstrons v. Bush, 924 F.2d 282 (D.C. Cir. 1991), the 

D.C. Circuit considered a statute that involved a similarly 

V delicate balance. There the court held that the Presidential 

Records Act, 44 U.S.C. § 2201, et sea. ("PRAM), precluded 

judicial review of the President's decision to dispose of certain 

documents. Although the legislative history was unclear, the 

court explained, the Act represented a careful political com- 

promise between the desire to preserve Presidential records for 

later public access, and the separation of powers concern with 

interfering in the President's day-to-day business. Id. at 290. 

In a scheme quite similar to the joint resolution of 

disapproval in the Act, the PRA required the President to notify 

the Archivist of the United States before destroying documents. 

The Archivist would then report to Congress, which could enact 



legislation to protect the specific documents if it chose. The 

court concluded that "permitting judicial review of the Presi- 

dent's compliance with the PRA would upset the intricate statu- 

tory scheme Congress carefully drafted to keep in equipoise 

important competing political and constitutional concerns." - Id. 

The court therefore held that the PRA impliedly precluded review 

under 5 U.S.C. § 70l(a) (1). 

The joint resolution of disapproval mechanism in the Base 

Closure Act, see § 2908, serves the same purpose: it gives 

Congress a specific review mechanism over Executive Branch 

decisions, but balances that power against other important 

interests. Judicial intervention simply has no role in that 

statutory scheme. Here, as in Banzhaf v. Smith, 737 F.2d 1167, 

1169 (D.C. Cir. 1984), 

[tlhe lack of any authorization for . . . review at the 
behest of members of the public, when viewed in the 
context of . . . the explicit provision of congression- 
al oversight as a mechanism to keep the [defendants] to 
[their] statutory duty, strongly suggests that Congress 
intended no review at the behest of the public. 

Congress plainly did not intend that a few of its Members, 

unable to muster more than sixty votes for their position, could 

file suit in their respective districts and request federal 

courts to dictate a different result to the President and 

congress. Instead, it provided a political remedy, designed to 

serve as the exclusive basis for reviewing the Navy's actions and 

See SouthernAy. Co., 442 U.S. at 457 ("The disruptive 
practical consequences of such [an interpretation] confirm our 
view that Congress intended no such result."). 



the Commission's recommendations. "Preclusion of such suits does 

not pose any threat to realization of the statutory objectives; 

it means only that those objectives must be realized through the 

specific remedies provided by Congress." Block, 467 U.S. at 352- 

53. Counts I and I1 should therefore be dismissed. 

B. The Plaintiffst Claims Present A Nonjusticiable 
Political Question. 

Plaintiffs effectively request this Court not only to 

invalidate the actions of the Navy, the Commission, and the 

President under the Act, but also to declare irrelevant Con- 

gress's subsequent action permitting the base closings to take 

place. And, although the APA often provides a basis for review 

of executive action,1° in this case, plaintiffs as a practical 

matter seek a declaratory judgment overturning decisions of both 

the President and the Legislative Branch. Such sweeping claims 

Wv of judicial authority to consider these issues founder not only 

on contrary congressional intent, but also on the fundamental 

separation-of-powers principles embodied in the political 

question doctrine. Baker v. Carr, 369 U.S. 186, 210 (1962). - 

This doctrine recognizes that "a court [must] not immerse 

itself in a political matter which is principally in the dominion 

of a political branch of government." McIntvre v. OrNeill, 603 

lo Indeed, the APA expressly does not extend so far as to 
permit review of actions taken by Congress. See 5 U.S.C. 
5 701(b)(l)(A). Thus, the plaintiffst disregard for Congress's 
recent decision attempts to accomplish indirectly what they could 
not do directly: seek judicial review of Congressts decision to 
uphold the President's base closure recommendations. 



F. Supp. 1053, 1059 (D.D.C. .1985). In Baker, the Court listed 

w six factors that characterize political questions: 

Prominent on the surface of any case held to involve a 
political question is found a textually demonstrable 
constitutional commitment of the issue to a coordinate 
political department; or a lack of judicially discover- 
able and manageable standards for resolving it; or the 
impossibility of deciding without an initial policy 
determination of a kind clearly for nonjudicial 
discretion; or the impossibility of a court's undertak- 
ing independent resolution without expressing lack of 
respect due coordinate branches of government; or an 
unusual need for unquestioning adherence to a political 
decision already made; or the potentiality of embar- 
rassment from multifarious pronouncements by various 
departments on one question. 

369 U.S. at 217. The presence of any one of these factors is 

sufficient to render an issue nonjusticiable. Barklev v. 

OtNeill, 624 F. Supp. 664, 667 (S.D. Ind. 1985); Cranston v. 

Reasan, 611 F. Supp. 247, 252 (D.D.C. 1985). 

This case inextricably involves two of these issues. First, 

there is a "textually demonstrable constitutional commitment" of 

the issues raised here to the political branches. Among other 

provisions, the Constitution establishes the President as 

Commander in Chief of the Army and Navy, see Art. 11. 5 2, cl. 1, 

and vests Congress with the power to "raise and support Armiesn 

and to ,,make rules for the Government and regulation of the land 

and naval forces," Art. I, 6 8, cl. 12, 14, and to "provide for 

organizing, arming, and disciplining, the Militia." Art. I, 5 8, 

cl. 16. These provisions commit virtually all decisions concern- 

ing military organization to the political branches, and such 

questions are therefore unreviewable by the judiciary. Gillisan 

v. Morsan, 413 U.S. 1, 10 (1973); Luftis v. McNamara, 373 F.2d 



664, 665-66 (D.C. Cir.) ("the fundamental division of authority 

and power established by the Constitution precludes judges from 

overseeing . . . the use or disposition of military power"), 
cert. denied, 387 U.S. 945 (1967). 

Second, this Court could not consider the plaintiffs8 claims 

"without expressing lack of respect due coordinate branches of 

government." Baker, 369 U.S. at 217. Although the plaintiffs 

sidestep the issue in their Amended Complaint, this case does not 

merely seek review of action taken by the Navy and the Com- 

mission. In requesting the Court to invalidate all of the 

Commission's recommendations concerning Navy bases, see, e.s., 

Amended Complaint T 221(c), plaintiffs "would require this Court, 

in effect, to substitute its judgment for that of the [Presi- 

dent], the House Committee, and the House of Representatives. 

w This the Court cannot and should not do." Barklev, 624 F. Supp. 

at 668. 

As explained supra p. 15, after the President transmitted 

his approval of the Commission's proposals on July 10, 1991, both 

the House and Senate Armed Services Committees immediately began 

hearings on the Commission's procedures, including testimony from 

three Commissioners. After considering this evidence, including 

many of the allegations in this case concerning the Navy's 

procedures and its recommendation to close the Shipyard, the 

House Subcommittee voted 17-2, and the full Committee voted 45-8, 

to uphold the Commission's work. The Senate Committee similarly 

voted 17-3 in favor of the recommendations. Finally, on July 30, 



1991, after further recitations of the plaintiffsf allegations on 

V 
the House floor, the House voted 364-60 to reject the joint 

resolution of disapproval. 

Several of those on the losing side of that vote are now 

before the Court as plaintiffs, demanding that the judiciary do 

what Congress chose not to do. This case does not present a 

typical claim that an executive agency has misinterpreted a 

statute or ignored Congressional intent; here, Congress specifi- 

cally considered the allegations that the Navy and the Commission 

had violated the statute and decided not to overturn those 

actions. The Court could not possibly accept the plaintiffsf 

invitation to take a second bite at that apple without question- 

ing the express decision of the political branches of government, 

to which the constitution expressly commits the substance and 

'clr procedure of military organization. 

Nor does it matter that the plaintiffs claim not to 

challenge the substance of the recommendations, but the proce- 

dures followed by the Navy and the Commission. Even where the 
- -- 

precise issue posed happens to be "one of statutory interpreta- 

tion, a matter within the province of the Courts," the political 

question doctrine nonetheless recognizes that the "tpossible 

consequences of judicial actionf render the case nonj~sticiable.~ 

Cranston 611 F. Supp. at 253 (quoting Baker, 369 U.S. at 211- I 

12). The political question doctrine therefore precludes review 

of plaintiffs1 claims. 



11'. THIS ACTION SHOULD BE DISMISSED FOR LACK OF SUBJECT MATTER 
JURISDICTION. 

In Counts I and 11, each plaintiff contends that the Navy 

and the Base Closing Commission, respectively, formulated their 

recommendations to close the Shipyards in a manner that was 

either arbitrary and capricious, in violation of the APA, 5 

U.S.C. g 706(2)(A), or contrary to 1990 Act. In Count 111, two 

of the three labor union plaintiffs and their presidents claim 

that the defendantsr recommendations and procedures violated 

their Fifth Amendment rights to due process. Neither the number 

nor prominence of the plaintiffs who bring this action should 

obscure the reality that none has standing to advance these 

claims. 

For purposes of standing analysis, we divide the plaintiffs 

into three categories: 1) the states of New Jersey, Pennsylvania 

and Delaware, their Governors, Attorneys General Preate and Del 

Tufo and the City of Philadelphia (hereinafter the "state and 

city plaintiffs"); 2) the four United States Senators and six 

Members of the House of Representatives (hereinafter the "con- 

gressional plaintiffs"); and 3) the three labor unions and their 

presidents (hereinafter the "union plaintiffsM). 

A. The State and City Plaintiffs Lack Standing In Either 
Their Parens Patriae or Proprietary Capacities To Bring 
 heir Claims. 

In Counts I and 11, the state and city plaintiffs ask this 

Court to overturn the president's determination, accepted by the 

Congress, to close the Shipyard. Just two years ago, the State 

of Illinois, through its Attorney General, filed a similar suit 



involving two local military bases slated for closure pursuant to 

V 
the 1988 Base Closure and Realignment Act. In People of the 

State of Illinois v. Chenev, 726 F. Supp. 219 (C.D. Ill. 1989), 

however, the court held that Illinois lacked standing in both its 

parens ~atriae or proprietary capacities to challenge the Act on 

constitutional grounds or the decision to close the bases on APA 

grounds. With respect to state and city standing, this case is 

indistinguishable. 11 

1. Principles of Federalism Bar States From Bringing 
Parens Patriae Suits Against the Federal Govern- 
ment or Its Instrumentalities. 

The Amended Complaint alleges that plaintiff Del Tufo, the 

Attorney General of New Jersey, sues as parens ~atriae on behalf 

of the citizens of New Jersey. Amended Complaint, 14. It is 

not clear whether the remaining state and city plaintiffs also 

l1 The Amended Complaint does not set forth the basis upon 
which the Governors sue. There are three possibilities. If they 
sue on behalf of the citizens of their respective states as 
parens ~atriae or on behalf of their states as political en- 
tities, their claims are identical to those of the states 
themselves. See Chiles v. Thornburah, 865 F.2d 1197, 1208 411th -- 
Cir. 1989). If they sue in their individual capacities as 
citizens of their states, their challenges against the im- 
plementation of a federal statute by the Executive Branch are 
merely abstract and generalized grievances felt in common by all 
citizens concerned about the tJconduct of governmentM. Schlesin- 
aer v. Reservists to S t o ~  the War, 418 U.S. 208, 218 (1974); see 
Allen v. Wriqht, 468 U.S. 737, 754 (1984). The governors, as 
individuals, simply have no distinct or personal state in the 
outcome of this case and therefore lack standing. See Frissel v. 
Rizzo, 597 F.2d 840, 844 (3d Cir.), cert. denied, 444 U.S. 841 
(1979); Finch v. Mississi~pi State Medical Assrn, Inc., 585 F.2d 
765, 773-75 (5th Cir. 1978). Attorney General Preate purports to 
sue in his individual capacity. Amended Complaint, f 11. Any 
injury he suffers in such a capacity is also shared equally with 
the populace of Pennsylvania and, thus, is too abstract and 
generalized a grievance to entitle him to sue. 



sue in their parens ~atriae capacities. Whether they do or not, 

w it is well established that states, Governors, their Attorneys 

General acting as the chief law enforcement officials of the 

state, and cities12 have no standing to sue, as parens ~atriae, 

the federal government or a federal instrumentality. Illinois, 

726 F. Supp. at 222-23; Baxlev v. Rutland, 409 F. Supp. 1249, 

1257 (M.D. Ala. 1976) (three judge court). Since the landmark 

Supreme Court case of Massachusetts v. Mellon, 262 U.S. 447, 486- 

87 (1923), it has been established that, in suits against the 

federal government over rights and benefits flowing from federal 

legislation, states may not sue in a parens ~atriae capacity 

because it is the federal, not the state, government which is 

sovereign in the relation of its citizens to the federal govern- 

ment. 

This venerable rule has withstood the test of time. The 

Supreme Court has repeatedly reaffirmed its vitality, see South 

Carolina v. Katzenbach, 383 U.S. 301, 324 (1966); Georqia v. 

Pennsylvania R. Co.. 324 U.S. 439, 446-47 (1945); Jones ex rel. 
. - . -. . ... 

Louisiana v. Bowles, 322 U.S. 707 (1944); Florida v. Mellon, 273 

l2 Even if the defendants were not federal officials or 
instrumentalities, it is clear that cities cannot sue as parens 
patriae on behalf of their residents because their powers are 
derivative of the state and not sovereign. See City of Hartford 
v. Towns of Glastonburv, 561 F.2d 1032, 1047 (2d Cir. 1976) 
(Meskill, J., dissenting), cert. denied, 434 U.S. 1034 (1978); In 
Re Multidistrict Vehicle Air Pollution M.D.L. No. 31, 481 F.2d 
122, 131 (9th Cir.), cert. denied sub nom. Morqan v. Automobile 
Mfrs. Assrn., 414 U.S. 1045 (1953); Prjnce Georqers County v. 
Levi, 59 F.R.D. 1, 4 (D. Md. 1977). For the remainder of this 
discussion, therefore, we discuss only state-initiated parens 
patriae suits. 



U.S. 12, 18 (1927), and, as recently as'1982, the Court cited 

Mellon with approval and flatly stated that "[a] State does not 

have standing as parens ~atriae to bring an action against the 

Federal Government." Alfred L. Snam & Sons v. Puerto Rico, ex 

rel. Barez, 458 U.S. 592, 610 n.16 (1982). See ~ommonwealth of 

Pennsylvania v. Porter, 659 F.2d 306, 317 (3d Cir. 1981) 

(acknowledging the Mellon rule), cert. denied, 456 U.S. 1121 

(1982). 

The courts, moreover, have consistently applied the Mellon 

rule to bar not only constitutional challenges to federal 

statutes, but suits against the administration or implementation 

of federal programs as well. State of Iowa ex rel. Miller v. 

Block, 771 F.2d 347, 354-55 (8th Cir. 1985) (rejecting state 

parens ~atriae standing to challenge Department of Agriculture's 

1 failure to implement discretionary relief programs), cert. 

denied, 478 U.S. 1016 (1986); Commonwealth of Pennsylvania bv 

Shaw v. Kleppe, 533 F.2d 668, 673-81 (D.C. Cir.) (rejecting 

state parens patriae standing to challenge Small Business 

Administration's classifications of disaster areas qualifying for 

relief), cert. denied sub nom. Pennsylvania v. Kobelinsky, 429 

U.S. 977 (1976); State of Minnesota ex rel. Lord v. Benson, 274 

F. 2d 764, 766 (D.C. ~ir. 1960) (dismissing suit which challenged 

Secretary of Agriculture's milk marketing order as having 

violated federal statute); Illinois, 726 F. Supp. at 221-23 

(dismissing APA challc-rlge to the Secretary of Defense's appro~ral 

of the 1988 Base Closing Commissionls recornniendation to close 



Chanute Air Force Base as being based on inaccurate and in- 

adequate information). 13 

The rationale for the holding in Mellon is rooted in 

principles of federalism. With regard to rights and benefits 

provided by the federal government, it is the federal rather than 

the state government which serves as the parens ~atriae to the 

beneficiaries. See State of Georsia v. Pennsylvania R. Co., 324 

U.S. 437, 446 (1945) ("the United States, not the State, 

represents the citizens as parens patriae in their relations to 

the federal government"); Commonwealth of Pennsvlvania, 533 F.2d 

at 676-77; Walters, 660 F. Supp. at 1233. For the states to seek 

to interfere in that relationship presents serious federalism 

concerns. As a result, "whenever there is a federal defendant, a 

degree of disruption of asserted federal powers at the hands of a 

w plaintiff state is unavoidable." Commonwealth of Pennsvlvania, 

l3 In addition to Illinois, a growing list of district 
courts have dismissed state-initiated parens ~atriae suits 
against the federal government for lack of standing. See State 
of Louisiana ex rel. Guste v. Verity, 681 F. Supp. 1178, 1181 
(E.D. La.) (state lacks standing to challenge Department of 
Commerce regulations on shrimp trawling as parens ~atriae for 
Louisiana shrimpers), aff'd, 853 F.2d 322 (5th Cir. 1988); 
Commonwealth of Puerto Rico bv Hernandez Colon v. Walters, 660 F. 
Supp. 1230, 1233 (D.P.R. 1987)(Puerto Rico lacks parens ~atriae 
standing to challenge Veterans Administration reduction of Puerto 
Rico veteransf mental disability compensation benefits); Graham 
v. Schweiker, 545 F. Supp. 625, 627 (S.D. Fla. 1982) (Governor 
lacks standing as parens ~atriae to challenge federal regulation 
terminating federal financial assistance to states for refugees); 
Peowle of the State of Illinois ex rel. Scott v. Landrieu, 500 F. 
Supp. 826, 828 (N.D. Ill. 1980)(state lacks standing to challenge 
HUDfs failure to promulgate solar heating and cooling technology 
regulations as w a r e n s  ~ 3 t r i ~ g ) ;  St3te 02 I-cl-aho ex rel. RoSscn v. 
First Security Bank of Idahc, 3,5 F. Supp. 274, 278 (D. Idaho 
1970) (rejecting state parens rsatriae standing to challenge 
administrative ruling of Comptroller of Currency). 



533 F.2d at 678. This rationale applies with particular force 

V here, as the state and city plaintiffs seek to enjoin implementa- 

tion of the federal government's determination to close a 

military facility, a decision indisputably within the exclusive 

constitutional province of the federal authority over matters of 

national defense, 

2. The State and City Plaintiffs Lack Standing in 
Their Proprietary Capacities. 

The Amended Complaint hints that the states individually, 

and/or through their Governors or Attorneys General, also sue in 

their proprietary capacities. Referring generally to the 

Philadelphia region, the plaintiffs claim that the closing of the 

Shipyard will reduce income and economic activity and increase 

unemployment in the area. Amended Complaint, aa 206-207, 210- 

213. Plaintiffs do not allege that the states or city themselves * will be injured by the closings. See FW/PBS, Inc. v. City of 

Dallas, 110 S. Ct. 596, 608 (1990) ("standing cannot be 'inferred 

argumentatively from averments in the pleadings,' but rather 

'must affirmatively appear in the re~ord.'~~(citations omitted)). 

Even if the states or city expressly alleged that the closing 

would result in lost tax revenue or greater social service 

spending, they would nevertheless lack standing in their proprie- 

tary capacities. 

Article I11 of the Constitution limits federal court 

jurisdiction to "actual cases or controversie~.~ ~imon v. 

Eastern Kentuckv&lfare Riqhts Orsanization, 426 U.S. 26, 37 

(1976). This requirement dictates that a plaintiff demonstrate, 



as an "irreducible minimumfn that it has suffered an injury in 

fact, that the injury is "fairly traceablen to the challenged 

action and that the injury is likely to be redressed by a 

favorable result in litigation. Vallev Forse Christian Collese 

v. ~mericans United for Separation of Church and State, 454 U.S. 

464, 472 (1982). See also Allen, 468 U.S. at 751. Plaintiffs 

"must clearly and specifically set forth facts sufficient to 

satisfy these Art. I11 standing requirements." Whitmore v. 

Arkansas, 110 S. Ct. 1717, 1723 (1990). Without such a showing, 

plaintiffs have no standing. FW/PBS, Inc., 110 S. Ct. at 608. 

Even where the plaintiff satisfies these constitutional pre- 

requisites to standing, separation of powers concerns counsel 

courts to impose prudential limitations on exercising jurisdic- 

tion to ensure sufficient adversity between the parties. Vallev 

w Forqe, 454 U.S. at 474; Rocks v. City of Philadel~hia, 868 F.2d 

644, 647-49 (3d Ci . r .  1989). Courts should refrain from "ad- 

judicating 'abstract questions of wide public significancer which 

amount to 'generalized grievancesr pervasively shared and most 

appropriately addressed in the representative branches." Vallev 

Forse, 454 U.S. at 475 (quoting Warth v. Seldin, 422 U.S. 490, 

499-500 (1975)). The plaintiff must also demonstrate that any 

alleged injuries fall within the "zone of interest" protected by 

the statute in question. See Air Courier Conference v. American 

Postal Workers Union, 111 S. Ct. 913, 917 (1991). 

The s t a t e s  and city have failed to satisfy these constitu- 

tional and prudential requirements in two basic respects. First, 



even assuming that the states and city had claimed that the : - 

w closing of the shipyard would cause them financial injury in the 

form of decreased tax revenues and increased social service 

spending, any such injury is not one to the state state, or 

city city, but to their taxpayers. 14 

In Illinois, the state argued that closure of the bases 

would result in a loss of state tax revenue, loss of federal 

funds and increased state spending on social programs. Even if 

these injuries would occur, the court recognized that "[iJt is 

the citizens and taxpayers of Illinois that will suffer if this 

comes about, not the state as a state." Illinois, 726 F. Supp. 

at 225. Following Iowa ex rel. Miller v. Block, 771 F.2d 347 

l4 Any such claim of financial injury would necessarily be 
conjectural, and in itself a basis for holding that the plain- 
tiffs lack standing for failure to demonstrate injury is fact. 
In Illinois, for example, the state produced a study concluding 
that the closing of two military bases in Illinois would cost the 
state nearly $250 million. See Illinois, 726 F. Supp. at 223. 
Nonetheless, the Court held that "[tlhese are not the types of 
real and immediate injuries or threats of injuries that will 
confer standing on a plaintiff. The injuries alleged by Plain- 
tiff are merely conjectural and speculative." Illinois, 726 F. 
Supp. at 225. Furthermore, the Court in Illinois noted that the -. 

1988 Base Closing Act provided for economic adjustment assistance 
to affected communities which would alleviate economic injuries. 
Td. The 1990 Act similarly provides for such assistance. 
section 2905(a)(l)(B). For these reasons, the court in Illinois 
held that the state failed to satisfy the injury in fact require- 
ment to establish standing. Illinois, 726 F. Supp. at 225. 
~ignificantly, the court reached this conclusion before the 
Supreme Court in 1990 announced an even more rigorous standard 
for showing injury in fact: 

~llegations of possible future injury do not 
satisfy the requirements of Art. 111. A 
threatened injury n u s t  be ncertainly 
impending" to constitute injury in fact. 

Whitmore, 110 S. Ct. at 1724-25 (citation omitted). 



(8th ~ir. 1985). and Commonwealth of Pennsylvania v. Kle~ae, 533 

F.2d 668 (D.C. Cis. 1976), the Court held both that Illinois had 

not alle'ged an injury in fact to itself, thereby failing to 
, 

satisfy Article 111's requirements, and that the state merely 

asserted generalized grievances shared by the citizens and 

taxpayers of Illinois, thereby failing to satisfy a key pruden- 

tial requirement for standing. Illinois, 726 F. Supp. at 225-26. 

The only feature which distinguishes this case from Illinois 

is that the states and city here have failed even to allege, much 

less purported to demonstrate, a financial injury in the form of 

decreased tax revenues and/or increased state spending. Such a 

demonstration would, in any event, be futile: ". . . neither the 
impairment of the state's ability to look after its citizens nor 

the diminution of its tax revenues constitutes sufficient injury 

to state proprietary interests to confer standing." Commonwealth 

of Pennsylvania, 533 F.2d at 672-73. 

Second, assuming that the states and city show that they 

will imminently suffer an injury in fact sufficient to satisfy 
- .  

standing requirements under the APA, 5 U.S.C. 5 702, they must 

also demonstrate that they fall within the zone of interests 

protected by the 1990 Act. See Air Courier Conference, 111 S. 

Ct. at 917 (citing Luian v. National Wildlife Federation, 110 S. 

Ct. 3177, 3196 (1990)). The purpose of the zone of interest test 

is to "exclude those plaintiffs whose suits are more likely to 

frustrate rather than to further statutory objectives." Clarke 



v. securities Industrv Assrn., 479 U.S. 3878, 397 n.12 (1987). 

The states and city fail this test. 

In ~llinois, the Court held that the state fell outside the 

zone of interests protected by the 1988 Base Closure and 

Realignment Act. Illinois, 726 F. Supp. at 227. It reasoned 

that Illinois was not a subject of the base closing decision and 

that states in general have no role in federal military policy. 

Id. The Court further observed that the purpose of the Act was - 
to facilitate the closure or realignment of unneeded military 

facilities and concluded that the state's interest -- in keeping 
home bases open -- was antithetical to the purpose of the Act. 
Id. - 

If anything, the case against the states and city satisfying 

the zone of interest test is stronger here than in Illinois. As 

with the 1988 Act, in enacting the 1990 Act, Congress acknow- 

ledged the need to close military bases despite the economic 

dislocations that might cause. See H.R. Rep. No. 101-665 at 

3067. In fact, Congress insisted on recreating the 1988 process 

for closing bases "in the face of numerous attempts to undermine 

it." Id. at 3068. Congress recognized that one approach to 

derail the closures chosen by the political branches of govern- 

ment is litigation. As a result, unlike in 1988, Congress in 

1990 expressly stated its belief that military determinations, 

such as the Secretary of Defense's closure recommendations, were 

not subject to judicial review. H. Conf. Rep. No. 101-923 at 

3258. 
, 
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Congress' continuing efforts to craft a method to accomplish 

the often unpopular closure of military bases, and its express 

view that the closure determinations be immune from review, 

reflect its clear judgment that bases found not to be needed 

should be finally closed. The interests of parties, such as the 

state and city plaintiffs here, to keep their home bases open, 

despite the President's determination to close them and Congress' 

acceptance of this military judgment, plainly fall outside the 

interests Congress sought to protect and further in the Act. The 

state and city plaintiffs therefore lack standing. 

B. The Congressional Plaintiffs Lack Standing To Bring 
These Administrative Procedure Act Claims. 

The four Senators and six Members of Congress who bring this 

action must, like all plaintiffs, demonstrate that they have 

standing to invoke the jurisdiction of this court. See Reuss v. 

Balles, 584 F.2d 461, 466 (D.C. Cir. 1978) (Ira legislator 

receives no special consideration in the standing inquiryM). 

Requests for judicial resolution of suits against the Executive 

Branch by Congressional plaintiffs also raise separation of 

powers concerns which impact the standing analysis. See Moore v. 

House of Representatives, 733 F.2d 946, 951 (D.C. Cir. 1984), 

cert. denied, 469 U.S. 1106 (1985). The claim of injury must 

therefore be "specific and cognizable," Moore, 733 F.2d at 951, 

and : 

it is not sufficient for . . . any . . . 
legislztor 9erely to allege this status as a 
ground for standing. . . . [Llegislatol-s, 
like all other plaintiffs, must be precise in 
defining the particular interest which they 



, .  - - seek to vindicate in the federal court 
system. 

'CI' Harrinston v. Bush, 553 F.2d 190, 197 n.32 (D.C. Cir. 1977). 

The courts therefore frequently caution congressional . 
plaintiffs against advancing "generalized, amorphousff claims of 

injury. Moore, 733 F.2d at 951; see Chiles, 865 F.2d at 1205- 
07; Randol~h-Shemard Vendors of America v. Weinberqer, 602 F. 

Supp. 1007, 1013 (D.D.C. 1985), vacated on other srounds, 795 

F.2d 90 (D.C. Cir. 1986). Here, the congressional plaintiffs 

fail even to allege anv injury in fact, pleading only their 
names, positions and office and home addresses, Amended Com- 

plaint, 5-8, 17-22, a grossly inadequate demonstration of their 

entitlement to be heard in federal court. 

These congressional plaintiffs could not show a cognizable 

injury in fact in this context in any event. It is well-es- 

V tablished that a congressional plaintiff must not only plead a 

"specific and cognizable," injury in fact, but also one arising 

from an interest ',positively identified by the Constituti~n.~ 

United Presbyterian Church v. Reasan, 738 F,2d 1375, 1381 (D-C, 

cir. 1984) (quoting Moore, 733 F.2d at 951). See also Southern 

~hristian Leadership Conf. v. Kellev, 747 F.2d 777, 780 (D.C. 

Cir. 1984). Thus, for example, courts have dismissed, for lack 

of standing, claims by legislators that allegedly unlawful 

~xecutive Branch action diminished their legislative effective- 

ness. Chiles, 865 F.2d at 1205-06; United Presbvterian Church, 

738 F.2d at 2381-82; Harrinaton, 553 F.2d at 211-12. Courts have 

also rejected claims that the improper execution of laws by the 



Executive- Branch causes legislators injury in fact. See American 

Qv Federation of Govft Emvlovees v. Pierce, 697 F.2d 303, 305 (D.C. 

Cir. 1982); Harrinston, 553 F.2d at 213-14. As the Third Circuit 

has observed: 

Once a law is passed . . . Congress' interest in 
its enforcement is no more than that of the 
average citizen. 

Ameron. Inc. v. U.S. Armv Corps of Enaineers, 787 F.2d 875, 888 

(3d Cir. 1986). 

Courts have found congressional plaintiffs to have standing 

only where the claim of injury stems from a "distortion of the 

process by which a bill becomes a law,8f Moore, 733 F.2d at 952, 

or from the nullification of or interference with a legislatorfs 

voting rights. Leg Dennis v. ~uis, 741 F.2d 628 (3d Cir. 1984); 

Goldwater v. Carter, 617 F.2d 697, 702 (D.C. Cir.) (en banc), 

V vacated on other srounds, 444 U.S. 996 (1979); Kennedy v. 

Sam~son, 511 F.2d 430 (D.C. Cir. 1974). No such allegation has 

been or could be made here. The legislators cannot possibly 

contend that the alleged actions of the Navy or Base Closing 

Commission after passage of the Act somehow interfered with their 

constitutional prerogatives or the legislative process. At most, 

plaintiffs allege that the legislation has not been properly 

implemented. Yet, any such claim of injury is no more than a 

"generalized grievance about the conduct of government," Moore, 



733 F.2d'at 852, repeatedly found insufficient to afford 

legislators standing. 15 

C. . The Union Plaintiffs Lack Standing to Bring Either 
Their APA Claims or Their Due Process claim: 

The union plaintiffs, which serve as collective bargaining 

representatives for various classes of workers at the Shipyard, 

and the presidents of these unions, also challenge the process by 

which the Navy and Commission recommended the Shipyard for 

closure on APA and due process grounds. Like the state and 

l5 While we believe that the congressional plaintiffsf 
claims should be dismissed as a matter of Article 111 standing, 
and not as a matter of judicial discretion, the D.C. circuit has 
adopted the doctrine of "equitable discretiontft which may serve 
as an alternative basis for dismissing the congressional plain- 
tiffs. Under this doctrine, "if a legislator could obtain 
substantial relief from his fellow legislators through the 
legislative process itself, then it is an abuse of discretion for 
a court to entertain the legislatorts action." Melcher v. 

w Federal Open Market Committee, 836 F.2d 561, 565 (D.C. Cir. 
1987), cert. denied, 486 U.S. 1042 (1988). Separation of powers 
concerns counsel against judicial review of claims brought by 
legislators which are more appropriately resolved in the legisla- 
tive forum. Moore, 733 F.2d at 955-56. These legislators have 
had and continue to have a legislative forum for remedying their 
charges against the method by which the Shipyard was slated for 
closure. Section 2908 of the 1990 Act invited Congress to _ -- - 
consider a joint resolution of disapproval of the Commission's 
recommendations once the President approves them. See also 
5 2904(b). The House considered such a resolution and voted 
against it 364 to 60 on July 30, 1991. See 137 Cong. Rec. H6039 
(daily ed. July 30, 1991). Congress is, in addition, free to 
consider future legislation amending the implementation of the 
1990 determinations. Exercise of "equitable discretionw prevents 
the non-political courts from considering those claims subject to 
resolution by majoritarian processes. While the Third Circuit 
has not yet adopted this doctrine, it has not rejected it either, 
see Dennis, 741 F.2d at 633, and it remains an available vehicle 
for dismissing these claims. see Dennis, 741 F.2d at 640 (Adams, 
J, concurring in part and dissenting in part). 

l6 The due process claim, Count iI1, is brought by two of 
the three plaintiff labor unions and their presidents. 



city plaintiffs, the union plaintiffs lack standing to bring 

their APA claims because they fall outside the zone of interest 

protected by the Act. In addition, they lack standing to bring 

both the APA and due process claims because their alleged 

injuries are not fairly traceable to any action of the defen- 

dants. Rather, the shipyard was ordered closed by a third party 

-- the President -- in a decision upheld by Congress. 
1. The Union Plaintiffs Fall Outside the Zone of 

Interests Protected by the 1990 Act. 

To establish that they have standing to sue under f 702 of 

the APA, plaintiffs must show that they are within the zone of 

interests protected by the Act. Air Courier Corw., 111 S. Ct. at 

917; New Jersey Speech-Lanquaqe Hearinq Asstn v. Prudential Ins. 

Co. of America, 724 F.2d 383, 385 (3d Cir. 1983). As the Supreme 

Court has declared: 

In cases where the plaintiff is not itself 
the subject of the contested regulatory 
action, the test denies a right of review if 
the plai.ntiffts interests are so marginally 
related to or inconsistent with the purposes 
implicit in the statute that it cannot 
reasonably be assumed that Congress intended .- - 

to permit the suit. 

Clarke, 479 U.S. at 399. 

The Supreme Court's recent decision in Air Courier Con- 

ference offers an instructive analysis of a labor union's failure 

to satisfy the zone of interest test in a suit challenging agency 

action which threatened to cost the union jobs. In Air Courier, 

the postal union challenged the Postal Servicels determination to 

suspend the postal monopoly created by the Private Express 



Statutes to permit privats.couriers to engage in international 

V remailing. The unionls interest was to protect the jobs of their 

members. The Court held, however, that Congress1 purpose in 

enacting the Private Express Statutes was not to protect jobs, 

but to ensure sufficient postal income to provide adeNate 

service to the nation. Air Courier, 111 S. Ct. at 919-20. See 

also National Federation of Federal Em~lovees v. Chenev, 883 F.2d 

1038 (D.C. Cir. 1989) (union lacks standing to challenge decision 

to contract out services provided by employees on army base 

because employees were not within zone of interest of statutes 

authorizing OMB to establish cost comparison procedures), cert. 

denied, 110 S. Ct. 3214 (1990). Thus, plaintiffs1 challenge was 

dismissed for lack of standing. 

This case is considerably stronger than Air Courier. Here, 

V protection of union jobs it not simply absent from the list of 

interests Congress sought to protect in enacting the Act; it is 

in fact antithetical to these interests. The purpose of the 

legislation was to create a mechanism to close military bases no 

longer needed in light of a diminished military threat abroad. 

~ e e  H. Rep. 101-510 at 3067. On the floor of the house, Rep. 

Foglietta, a plaintiff in this action, correctly captured the 

purpose of the Act: 

The bill adopts a logical, fair, and non- 
political plan for deciding how to close 
domestic military bases. And, make no 
mistake about it, we should close domestic 
military bases. 



136 Cong. Rec. H7459 (daily ed. Sept. 12, 1990) (statement of 

Rep. Foglietta). See also id. H7458 (statement of Rep. Browder); 

id. H7459 (statement of Rep. Mazzoli); id. H7460 (statement of - 
Rep. Fazio). 17 

Congress recognized that the closure of military bases would 

result in the short-term loss of jobs; the purpose of the statute 

was not to preserve these jobs, but to fairly and rationally 

close the bases. See 136 Cong. Rec. H7462 (daily ed. Sept 12, 

1990) (statement of Rep. Schroeder). As Rep. Packard stated with 

respect to the 1988 Act: 

This is not a iobs bill, it is not a local 
economy bill; this is a national security 
bill and we ought to do what we have to do to 
make it possible to close bases that we have 
already determined should be closed. 

134 Cong. Rec. H5441 (July 12, 1988) (emphasis added) . The 

preservations of jobs is diametrically opposed to the purpose of 

the Act. 

National ~ederation of Federal Em~lovees v. United States, 

727 F. Supp. 17 (D.D.C. 1989), afffd, 905 F.2d 400 (D.C. Cir. 

1990), is directly on point. In NFFE, a union representing 

civilian employees of several military bases challenged, as 

arbitrary and capricious, the Secretary of Defense's determina- 

tion to close these bases pursuant to the 1988 Act. The court 

held that the union, as well as a private contractor doing 

l7 -- See also 134 Cong. Rec. H5431 (July 12. 1988) (statement 
of Rep. Armey) (the objective of the 1988 Act was "to make it 
easier for [Congress] to close obsolete or redundant military 
bases in order to save money for the American taxpayers without 
reducing defense preparednessm). 



business with one the bases slated for closure,.fell outside the 

zone of interests protected by the Act. The Court reasoned: 

Members of Congress were acutely aware of the 
impact that such closures would have on the 
economy of communities that surround these bases 
and the significant job loss that would occur. 
Plaintiffs' interests are clearly inconsistent 
with the purposes of the Closure Act. Congress' 
fundamental objective was to save revenue and to 
create a more efficient base structure. Plain- 
tiffs can point to nothing in the language of the 
Act or its legislative history that suggests that 
Congress contemplated the protection of federal 
employees or contractors. 

NFFE, 727 F. Supp. at 22. 

The 1990 Act plainly has the same purpose as the 1988 Act. 

See H.R. Rep. No. 101-665 ("The committee has assiduously 

protected the 1988 base closure process in the face of numerous 

attempts to undermine it. . . . A new base closure process will 

not be credible unless the 1988 base closure process remains 

v inviolate."). As in the 1988 Act reviewed in NFFE, the 1990 Act 

establishes a process for the closure of military bases, not- . 

withstanding the attendant loss of employment. Plaintiffs1 

desire to keep the Shipyard open, despite the determination of 

the President and acceptance of that decision by Congress, is 

inconsistent with the,purpose of the 1990 Act. Plaintiffs 

therefore fail the zone of interest test. 

2. The Union Plaintiffs Lack Standing to Bring 
Any Claim Because Their Asserted Injury Is 
Not Fairly Traceable to the Actions of 
Defendants. 

As we have noted, Article 111 requires the plaintiffs to 

demonstrate a causal connection between their alleged injury and 



the challenged actions of the defendant. Vallev Forse, 454 U.S. 

at 472. As this Court has articulated the test, plaintiffs must 

show that: 

their injury was caused by the putatively 
illegal action of the defendant, Gladstone 
Realtors v. Villase of Bellwood, 441 U.S. 91, 
99 (1979) , such that the injury 'fairly can 
be traced to the challenged action of the 
defendant.'" Simon v. Eastern Kentucky 
Welfare Rishts Ors., 426 U.S. 26, 41 (1976). 

Contractors Asstn. v. City of Philadelphia, 735 F. Supp. 1274, 

1283 (E.D. Pa. 1990). 

Of importance here is the Supreme Court's admonition that 

plaintiffs must show that the alleged injury is traced to the 

defendant, and not "from the independent action of some third 

party not before the court." Simon, 426 U.S. at 41; see New 

~ersey-Lanquaae-Hearinq Asstn v. Prudential Ins. CO., 551 F. 

WV Supp. 1025, 1030 (D.N.J. 1982), afftd, 724 F.2d 383 (3d Cir. 

1983) (dismissing claims founded on injuries that were caused by 

sources other than defendant's conduct). If the plaintiffs can 

offer no more than mere speculation that the claimed injury was 

the result of the defendant's challenged actions, they do not 

have standing to challenge those actions. Simon, 426 U.S. at 45. 

Similarly, if it remains possible that plaintiffs would suffer an 

injury at the hands of a third party even if the defendant acted 

as plaintiffs wished, causation is not satisfied. See Allen v. 

Wrisht, 468 U.S. at 758. 

Simon remains the leading case on third party causation. In 

Simon, organizations representing indigents who required 



hospitalization and several indigents challenged an IRS ruling 

which, in a departure from previous policy, conferred tax exempt 

status on particular hospitals which refused to serve the poor to 

the best of their financial ability. Plaintiffs argued that this 

favorable tax treatment encouraged these hospitals to deny them 

medical care and thus hampered their ability to obtain medical 

services. The Court held that plaintiffs lacked standing to 

challenge the IRS ruling because it was "purely speculative" that 

the defendants1 issuance of the IRS ruling, rather than some 

independent reason unrelated to taxation, caused the hospitals to 

deny plaintiffs treatment. Simon, 426 U.S. 

Here, the union plaintiffs claim injury from a future loss 

of employment occasioned by the closure of the Shipyard. As in 

Simon , however, plaintiffs here cannot argue that actions taken 

by the defendants directly caused their asserted injuries. The 

Navy, Secretary of Defense and Commission are not vested with 

final base closing authority. Rather, the Act charged the 

defendants only with recommending closures and realignments. The 
- - 

Act empowered the president to accept or reject these recommenda- 

tions in whole or in part. Section 2903(e). It was the Presi- 

l8 -- See also Allen, 468 U.S. at 757-58 (parents of black 
children attending public school lack standing to challenge IRS' 
alleged failure to ensure that segregated private schools do not 
obtain tax-exempt status because they had not shown that the IRS 
caused third party private schools to discriminate or white 
private school students to attend such schools, in turn causing 
segregated public schools); Warth v. Seldin, 422 U.S. at 505-07 
(low income residents lack standing to challenge town's restric- 
tive zoning ordinznce because they failed to demonstrate that 
their inability to find housing in the town was caused by the 
ordinance rather than economic conditions). 



dent's decision to approve the  omm mission's recommendations and 

the Congressg acceptance of that determination, not some prede- 

cisional suggestions, which will result in the closure of the 

Shipyard. 

The District Court for the district of Columbia recently 

observed that "[tlhe mere possibility that causation is present 

is not enough; the presence of an independent variable between 

either the harm and the relief or the harm and the conduct makes 

causation sufficiently tenuous that standing should be denied." 

Coker v. Bowen, 715 F. Supp. 383, 388 (D.D.C. 1989) (emphasis in 

original). Here, both the President and the Congress stood 

between the defendantsf conduct and plaintiffsf asserted in- 

juries. What effect the defendantsf actions challenged here had 

on the President's and Congressf independent review of the 

Commission's recommendations is a matter of pure conjecture. 

Assuming all of plaintiffsf allegations are true, the President 

could have as easily decided to approve the closure of the 

Shipyard in spite of the alleged flaws in the process by which 

the recommendations were made as because of them. In short, 

because "[s]peculative inferences are necessary to connect their 

In Simon, as in Allen and Warth, the Court did not 
inquire into the actual motivations of the third parties whose 
actions caused plaintiffs injury. The Court simply found there 
to be no causation when plaintiffs failed to carry their burden 
of demonstrating that factors other than the defendant's conduct 
did not prompt the third parties' actions. Any inquiry here into 
the decisionmaking process of the third party actors would be 
particularly inappropriate. Separation of powers concerns wo-Ad 
preclude any probe into the bases for the President's determina- 
tion, as Commander in Chief, to close the Shipyard or Congress1 
acceptance of that decision. 



injury to the challenged actions of [defendants]," Simon, 426 

U.S. at 45, plaintiffs lack standing. 20 
'Cr, 

111. PLAINTIFFS HAVE FAILED TO STATE A CLAIM FOR DEPRIVATION OF 
PROPERTY WITHOUT DUE PROCESS. 

Two of the three union plaintiffs claim in Count I11 that 

the defendantsf alleged failure to follow the procedures set 

forth in the 1990 Act constitutes a deprivation without due 

process of their ''property interestm in the continued operation 

of the Shipyard. Such a claim of unconstitutional deprivation 

under the Fifth Amendment must have three essential elements: (1) 

the claimant must be deprived of a protectable interest; (2) that 

deprivation must be due to some government action; and (3) the 

deprivation must be without due process. Cospito v. Heckler, 742 

F.2d 72, 80 (3d Cir. 1984), cert. denied, 471 U.S. 1131 (1985). 

The unions cannot establish any of these elements with respect to 

20 A closely analogous scenario was presented in Communitv 
for Creative  on-Violence v. Pierce, 814 F.2d 663 (D.C. Cir. 
1987). In CCNV, homeless advocates and three homeless men 
challenged, on APA grounds, a HUD report which they alleged 
seriously underestimated the number of homeless in America. 
Plaintiffs contended that many people would credit the government 
report, conclude that homelessness was not a serious problem, and 
thus reduce their contributions for the homeless. Assuming 
arauendo that people in fact believed the report and reduced 
their support for the homeless, the Court held that many other 
factors may have been responsible for diminished attention to the 
homeless. CCNV, 824 F.2d at 669. Thus, plaintiffs lacked 
standing to challenge the report. As in CCNV, plaintiffs here 
challenge the content of information produced by the defendants. 
When, however, the third party actor may have acted to the 
detriment of plaintiffs for reasons unrelated to the content of 
the Information, plaintiffs lack standing to challenge that 
information. See Natural Resources Defense Council v. EPA, 902 
F.2d 962, 975 (D.C. Cir. 1990). 



their due process claim, and therefore, even if they had stand- 

ing, they fail to state a claim for relief. 

A. The Unions Have No Property Interest In The Shipyard's 
Continued Operation. 

The Fifth Amendment prohibits the federal government from 

depriving persons of their property without due process of law. 

This prohibition is not a guarantee against incorrect or ill- 

advised decisions. Bishop v. Wood, 426 U.S. 341, 350 (1976). 

Nor is it a panacea for all instances where an agency of the 

federal government fails to act pursuant to appropriate proce- 

dures. Shell Oil Co. v. Kreps, 445 F. Supp. 1128, 1139 (D.D.C. 

1977), revtd. on other srounds, 595 F.2d 814 (D.C. Cir. 1979). 

Rather, it is "a narrow, personalized guarantee which only 

protects against the deprivation of onets own liberty and 

pro~ertv." Three Rivers Cablevision. Inc. v. City of Pittsbursh, 

502 F. Supp. 1118, 1128 (W.D. Pa. 1980) (emphasis in original). 

The threshhold question, therefore, is whether the unions 

have a protected property interest in the Shipyard's continued 

operation. Property interests subject to due process protection 

are not created by the Constitution. Rather, "they are created 

and their dimensions are defined by existing rules or understand- 

ings that stem from an independent source such as state law -- 
rules or understandings that secure certain benefits and that 

support claims of entitlement to those benefits." Board of 

Resents of State C_o_lleses v. Roth, 408 U.S. 564, 577 (1972). - 

The "independent sourceM the unions point to here in support 

of their asserted property interest is the 1990 Act, which they 
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claim "expressly entitles" them "to a 'fair process' by which it 

w will be decided which military installations should be closed." 
- 

Amended complaint 7 224. However, one cannot have a property 

interest in a "fair process." Due process is not itself a 

property right, but rather a Constitutional right to procedures 

which protect property interests. That is why "there can be no 

property interest in a procedure itself." Three Rivers Cable- 

vision, 502 F. Supp. at 1128. See also Harrisburs Hospital v. 

Thornbursh, 616 F. Supp. 699, 710 (M.D. Pa. 1985), afftd., 791 

F.2d 918 (3d Cir. 1986) (finding that plaintiffs were tfconfusing 

the process due with the protected interest"). 

Thus, in Three Rivers Cablevision, the court rejected the 

proposition "that proof of a constitutional deprivation may be 

made by a showing, without more," of a city's breach of its own 

procedures governing the award of television cable franchises, 

since "the violation of a law is not, ipso facto, a deprivation 

of due process to all persons affected thereby." 502 F. Supp. at 

1128. The mere violation of a legal procedure is insufficient to 

establish a deprivation of property, because "in each due process 

case we have a separate benefit (the liberty or property 

interest) and a separate procedure (the delineated process due) 

involved." - Id. Consequently, "if there be a protected interest 

involved here, it is to be found in the benefit whose enjoyment 

is sought to be regulated by the procedure . . . I t  - Id. at 1128- 

29 (enphasis in original). See also Roth, 408 U.S. at 576 (*'The 

Fourteenth Amendment's procedural protection of property is a 



safeguard of the security of interests that person has already 

V 
acauired in specific benefitsa) (emphasis added). 

The unions therefore cannot establish a deprivation of 

property simply by showing that some of the procedures set forth 

in the Act were not followed. Their attempt to do so begs the 

very question at issue: Exactly what property interest are they 

being deprived of? To answer this question, the unions must 

identify a benefit protected by the Act's procedures in which 

they have a property interest. This they cannot do. 

The Supreme Court has stated that, in order to possess a 

property interest in a benefit, "a person clearly must have more 

than an abstract need or desire for it. He must have more than a 

unilateral expectation of it. He must, instead, have a legiti- 

mate ciaim of entitlement to it." Roth, 408  U.S. at 577. The 

w unions claim a benefit in the continued operation of the 

Shipyard. There can be no doubt that the Shipyard benefits the 

unions by providing their members with employment. But it is 

equally obvious that the unions do not for that reason have a 

"legitimate claim of entitlement" to the Shipyardfs continued 

operation. 

Although the unions have a strong interest in keeping the 

Shipyard open, the determining factor in whether an interest 

amounts to a property right is its nature rather than its weight. 

Meachum v. Fano, 427 U.S. 215, 224 (1976). The nature of the 

unions' interest in the Shipyard's c~ntinued cperation is n s  more 

than a "unilateral expectation," Roth, 408  U.S. at 577, because 



the government has no obligation to keep the Shipyard open. It 

is also purely subjective, in that it does not rise above the .rr 
level of an "abstract need or desire." - Id. The unionst interest 

in the Shipyard is therefore not a property interest. See 

Tarpeh-Doe v. United States, 904 F.2d 719, 722 (D.C. Cir. 1990), 

cert. denied, 111 S.Ct. 955 (1991) (protected interests are those 

to which a claimant has a legitimate entitlement; a mere 

expectancy grounded in 'an abstract need or desiret is insuffi- 

cient to trigger the protections of the Due Process Clause). 

Everyone knows that military bases exist to serve the 

nationts military needs, not to provide jobs. This.is implicit 

in the unionst collective bargaining agreements with the Navy, 

which provide that the Navy will "notify the Union of the 

necessity for any pending reduction-in-force [RIF] as soon as 

'crr possible . . . f121 The unions may negotiate with the Navy Iton the 

impact and implementation of any RIF action not covered here- 

i n , ~ ~ ~  but they have no right to block such actions. Since the 

unions were therefore under clear notice of the possibility that 
- -- - - - -- - 

jobs could be eliminated at the Shipyard, they could not have a 

legitimate expectation amounting to a property interest in 

21 See Article 15, Section 1 of Labor Management Relations 
Agreement Between Philadelphia Naval Shipyard and International 
Federation of Professional and Technical Engineers, Local 3 
(1983); Article 17, Section 1 of Labor Management Relations 
Agreement Between Philadelphia Naval Shipyard and Philadelphia 
Metal Trades Council (1988). Copies of the relevant portions of 
these documents are attached to the Oeclaration of James F. 
Dinsmore. 

22 - Id. 



retaining those jobs: See State of Delaware v. Cavazos, 723 F. 

Supp. 234, 242 (D. Del. 1989) (state's contractual right to 

~ursement was not a property right where contract provisions 

and governihg regulations provided clear notice that the 

agreement was subject to future amendment by Congress). 

Although Congress has set forth guidelines for the order of 

release of competing employees in a reduction of force, 5 U.S.C. 

5 3502, this only creates rights as between employees; "it does 

not create a statutory right to continued employment if the 

decision is made to terminate some or all employees in a given 

group.I1 American Federation of Government Emwlovees v. Stetson, 

640 F.2d 642, 645 (5th Cir. 1981). 

In Stetson, the Fifth Circuit rejected the due process claim 

of Air Force employees who were laid off when their work was re- 

VI 
assigned to a private contractor. Although the unions here are 

not relying, as did the plaintiffs in Stetson, on the statutory 

and regulatory procedures governing reductions-in-force, see 5 

C.F.R. Part 351, the courtls reasoning is no less applicable: 
- 

The government must be free to operate the vast business of 
government, maximizing economies wherever possible, provided 
it does so without violating the rights of its employees. 
The range of operation and the flexibility or rigidity 
surrounding employment practices are matters best addressed 
to the legislative and executive branches of government. In 
this instance Congress and the Executive created jobs and 
established a mechanism for review and refinement of job 
needs, 'including the abolishment of certain jobs if the 
services could be secured at a lower cost under private 
contract. The Constitution does not proscribe or inhibit 
this laudable goal of economy in governmental operation or 
ordain that this goal nay not be pursued as was. done at 
Randolph [Air Force Base]. We agree with the CSC [Civil 
Service Commission] and the district court that there has 



been no violation of appellantst rights to either substan- 
tive or procedural due process. 

Id. See also G I .  v. De~artment of Health and Human Services, - 

750 F.2d 944, 947 (Fed. Cir. 1984). 

The unionst reliance on the Act to support their claim of 

entitlement flies directly in the face of the ~ctts purpose, 

which is to serve "the laudable goal of economy in governmental 

operation" through the closure of unnecessary military bases. 

That goal would hardly be served if the statute created a 

property right for employees in the basesf continued operation. 

Indeed, such a notion turns the Act on its head. See NFFE, 727 

F. Supp. at 22 (union's interest in keeping military bases open 

is tfclearly inconsistent with the purposes of the Closure Acttf). 

The Act is intended to benefit the public interest by 

shutting down unnecessary bases; it is not intended to benefit 

base employees by keeping them open. Any benefit the employees 

could be said to derive from the Act's procedures is necessarily 

incidental to that of the public. See id. ("Plaintiffs can point 

to nothing in the language of the Act or its legislative history 

that suggests that Congress contemplated the protection of 

federal employees or contractors"). The Act therefore cannot in 

any way be read to give the unions a "legitimate claim of 

entitlementN to the Shipyardts continued operation. See OtBannon 

V. .Town Court Nursing Cente~, 4.?7 U.S. 773, 787 (1980) (im- 

mediate, adverse impact resulting from indirect and incidental 

result of government action does not amount to a deprivation of 

- 56 - 



any interest in life, liberty, or property); Harrisbura Hospital, 

616 F. Supp. at 711 (no property interest created by legislation 

which confers no direct benefit on plaintiffs and which is 

intended to regulate health care providers generally to achieve 

the societal goal of the efficient use of resources in the health 

care industry); -con Syracuse Associates v. City of Syracuse, 

560 F. Supp. 188, 196-97 (N.D.N.Y. 1983) (no property interest 

created by urban renewal plan promulgated for the public's 

benefit). 

In any case, the base closure legislation itself does not 

confer any benefit that could logically be characterized as a 

property interest. 23 The Actts only effect on the status quo is 

to close bases. The employees of the bases which are left open 

are not thereby-being benefited, since they are not receiving 

ww anything they did not already have. If the unions had no 

property interest prior to the base closures, they would still 

have no property interest following the base closures. In other 

words, the mere creation of a procedure by which some people will 

lose their jobs does not benefit those who will keep their jobs. 

Such a procedure therefore cannot create a property interest in 

keeping one's job (or in keeping the Shipyard open, which amounts 

23 Plaintiffs point to the Act's stated purpose of providing 
a "fair process" for the closure of military bases, 10 U.S.C. 
5 2901(b), as a benefit to the unions and the source of their 
alleged property interest. A s  noted above, however, there can be 
no property interest in 2 proceddre itself. Thrze R i v s r s  
Cablevision, 502 F. Supp at 1128. Further, a "fair process" 
would benefit the unions only if it did not result in the closure 
of the Shipyard. 



to the same thing). The Act thus cannot be the source of a 

V 
property interest in the Shipyard's continued operation. 

Nor does the Act contain the "substantive limitations on 

official discretion" necessary to create a protected property 

interest. See Olim v. Wakinekona, 461 U.S. 238, 249 (1983); 

Anderson v. City of Philadel~hia, 845 F.2d 1216, 1221 (3d Cir. 

1988). The Act imposes no substantive limitations on the power 

of the President and Congress to approve or disapprove the 

Commission's recommendations. See 55 2903(e), 2908(a). The Act 

does not require the President and Congress to accept or reject 

those recommendations on the basis offered by the Secretary or 

the Commission. The union plaintiffs' attempt to rely on the 

Secretary's base closure criteria, see 5 2903(b), as a basis for 

their alleged property interest is therefore misplaced. It is 

well-established that recommendations or guidelines do not 

constrain official discretion sufficiently to create a legitimate 

expectation of entitlement. See Kentuckv Department of Correc- 

tions v. Thompson, 109 S. Ct. 1904, 1910 (1989) (in order to 
. -- 

create a liberty interest, regulations must contain "explicitly 

mandatory language," i.e., specific directives to the decision- 

maker that if the regulations' substantive predicates are 

present, a particular outcome must follow); Dickeson v. Ouarberq, 

844 F.2d 1435, 1439 (10th Cir. 1988) (where sheriff was not bound 

by County Commissioners' formal Personnel Policies and Practices 

in making appointments, th~se policies and practices created no 

property interest in the appointments); Kelleher v. Flawn, 761 



F.2d 1079, 1987 n.4 (5th Cir. 1985) (memorandum recommending a 

dation, not a guarantee or contractm); Michisan Environmental 

Resources Associates, Inc. v. County of Macomb, 669 F. Supp. 158, 

162 (E.D. Mich. 1987), afffd., 875 F.2d 866 (6th Cir. 1989) 

("mere recommendati.onsm by Solid Waste Management Committee that 

County Board of Commissioners should grant plaintiff's land-fill 

application created no property interest, since "[tlhe Board 

could make its own determination as to whether the proposed site. 

met the criteria of the Planm); Ravalese v. Town of East 

Hartford, 608 F. Supp. 575, 578 (D. Conn. 1985) (plaintiff had no 

property interest in having his property excluded from flood 

plane zone by town, where "[tlhere is no requirement that the 

QmV 
municipality follow guidelines established by the state or 

federal governments in determining whether a particular piece of 

land is vulnerable to floodingN). 

B. There Has Been No Government Action That Could 
Constitute A De~rivation Of The Unionst Pro~ertv. 

It is elemental that only those deprivations which were the 

result of some governmental action implicate the Due Process 

Clause. Coswito, 742 F.2d at 81. In Cos~ito, the Third Circuit 

found that the government's decision to decertify a hospital from 

administering government-funded benefits did not deprive the 

hospital's patients of those benefits without due process, 

because "there was no governmental decision or intent to impose 

hardship upon the Patients. Rather, any hardship was merely the 



indirect result of the governmentfs decision to enforce minimum - 

standards of care at facilities participating in Medicaid and 
V 

Medicare." 742 F.2d at 82. Therefore, "whatever deprivation 

which was suffered was not the result of any governmental 

action." - Id. 

This reasoning compels the same conclusion here. As i In 

Cos~ito, "there was no governmental decision or intent to impose 

hardship upon" the unions. Any such hardship is "merely the 

indirect result of the governmentfs decisionn to close unneeded 

military bases. Accordingly, whatever deprivation the unions may 

suffer is '/not the result of any governmental action." -- See also 

OfBannon, 447 U.S. at 787 (immediate, adverse impact resulting 

from indirect and incidental result of government action does not 

amount to a deprivation of any interest in life, liberty, or 

property) . 



C .  Plaintiff Unions Have Received All The process That Is 
~onstitutionallv Due. 

w' Even if the unions could establish that the Act deprived 

them their property through state action, they would still 

have to show that this deprivation was without due process. 

However, it is well-established that, when a legislature enacts a 

law that affects a general class of persons, all of those persons 

have received procedural due process through the legislative 

process itself. United States v. LULAC, 793 F.2d 636, 648 (5th 

Cir. 1986). As explained by Justice Holmes in Bi-Metallic 

Investment Co. v. State Board of Eaualization of Colorado, 

U.S. 441, 445 (1915): 

General statutes within the state power are passed that 
affect the person or property of individuals, sometimes to 
the point of ruin, without giving them a chance to be heard. 
Their rights are protected in the only way that they can be 
in a complex society, by their power, immediate or remote, 
over those who make the rule. . . . There must be a limit 
to individual argument in such matters if government is to 
go on. 

This principle has been expressly reaffirmed by the Supreme 

Court, which noted that "[tlhe Constitution does not grant to 
" - 

members of the public generally a right to be heard by public 

bodies making decisions of policyw and that "the pragmatic 

considerations identified by Justice Holmes . . . are as weighty 
today as they were in 1915." Minnesota State Bd. For Com. 

Colleses v. Kniaht, 465 U.S. 271, 283, 285 (1984). See also 

Alessi v. Pennsvlvania De~artment of Public Welfare, 893 F.2d 

1444, 1456 (3d Cir. 1990) (Eecker, J., dissenting in part) (it is 

well-established that the Due Process Clause does not constrain 



the methods by which a state actor may legislate, promulgate 

V rules, or develop generally applicable policies); R0ffj.n v. 

Bensalem TP., 616 F.2d 680, 692-94 (3d Cir. 1980). 

These principles are plainly applicable here, and to ignore 

them "would raise troubling and difficult questions of jus- 

ticiability, federalism, and the scope of a federal court's 

remedial equitable power.', Alessi, 893 F.2d at 1456 (Becker, J., 

dissenting in part). The government's effort to close un- 

necessary military bases involves precisely the type of "general- 

ly applicable policy," intended to benefit the public at large, 

to which the Due Process Clause does not apply. The unions' due 

process consisted in the legislative process by which the Act was 

enacted and the Commission's recommendations were ratified. The 

unions had the opportunity to participate in this democratic 

process, both directly and through their elected representatives, 

during consideration of the Act and the Commission's recommenda- 

tions. This opportunity provided them with all the process they 

are due. 

CONCLUSION 

For the foregoing reasons, the defendantsr motion to dismiss 

should be granted. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

%to,-# 
DAVID J. ANDERSON 
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v JN THE IlNTTFn STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SEN. ARLEN SPECTER, - e t  e., 
Plaintiffs, 

v .  j C i v i l  Action No, 91-CV-4522 
1 

H. LAWRENCE GARRETT 111, 
S e c r e t a r y  of t h c  N a v y ,  

1 
1 

e t  a l . ,  -- 1 
1 

Defendants. 1 
1 

DECL-ARATION OF JAMES f .  DINSMORE 

I ,  Jamt3 F. Dinsmore, hereby d e p o s e  and state a s  follows: 

1 .  I am t h e  Head of the Labor Relations Division a t  the 

P h i l a d e l p h i a  Naval Shipyard, 

2 .  A t t a c h e d  hereto and incorporated hereby b y  reference 

a r c  true and c o r r e c t  c o p i e s  of portions oE t h e  Labor Management 

R e l a t i o n s  Agreement Between P h i l a d e l p h i a  Naval Shipyard and 

International Federation of P r o f e s s i o n a l  and Tech~llcal Engineers, 

Local 5 ( 1 9 8 3 ) .  and t h e  Labor Management Relations Agreement 

B e t w e e n  Philadelphia N a v a l  Shipyard and Philadelphia Metal T r a d e s  

C o u n c i l  ( 1 9 8 8 ) .  

t declare u n d e r  penalty of perjury that the foregoing is 

true end correct. 

DATED: /1 3 /P? / 







RIF regulations. In the event a group meeting 
with affected e r n p i ~ t e s  of the Unit is held by 
the Employer to explain the RIF procedures (a) a l l  career preference eligibles; 
and to answer pertinent q u a t b n s ,  a Union (b) a l l  career non-preference eligibles; 
representative will be invited to the meeting. (c) all careerconditional preference 

SECTION 2 - The Employer agrees to meet (dl a l l  career conditional non-pre fetence 
with a f fec ted  employees and furnish available 
information concerning the reduction-in-force 
applying to the affected Unit employee. The All such Uni t  employees wit1 be given the  fullest 
affected Unit employee is enti t led to be possible consideration for rehiring in temporary 
represented by a Union Representative at such and permanent positions for which qualified and 
meeting. The Employer also agrees to notify a v a i b l e .  It is understood that  acceptance of a 
the Union when there is an increase in the temporary appointment  will not  a l te r  the employee's I number of positions being abolished. right to be o i k d  permanent enployment. 

I SEC-3-Intheeventofareduction-in- SECTION 5 - Employees who are demoted as a 
h e ,  existing vacancies will be utilized to result of reduction-in-force and who are still  em- 
the maximurr. extent possible and permissable ployed within the Unit w i l l  be given special comidtr- 
to place employees in continuing positions who ation lor repromotion to positions within t h e  Unit, 
other wise would be separated f rom the prior to competitive placement actions, in accor- 
service. All reductions-in-force will be dance with applicable laws and regulations, 
carried ou t  in s t r ic t  compliance with 
applicable laws and regulations. SECTION 6 - In situations where an employee elects 

to take a demotion in lieu of separation in a reduc- 
SECTION 4 - All career and career-conditional tion-in-force action, the employee must be qualified 
unit employees separated by reduction-in- to perform the dulies 01 the lesser ra ted position- 
force action shall upon request be placed on 

SECTlON 7 - The Union shall have the  right to 
designate (in writing) two Union Representatives 
and two al ternates  to review retention registers, 
the official personneI folders of a f fec ted  Unit 



SECTION 11 - The Employer shall negotiate with 
the Union concerning the impact on employees in 
the Unit when it is known that a work change will 
rcsu lt in a rcduc tion-in-force abolishing the posi- 
tion of any employee in t h e  Unit. The Employer 
will make an effort to minimize displacement actions 

an extra copy of all reduction-in-force notices S C T W  12 - The Employer agrees that the emplo- 
yee(~)  w i l l  be notified that they may be represented 
by the Union during all phases of the reduction-in- 
force act ion, including any briefing, counseling, or 

TKAINlNG 
,'.i , Regist& of employees whom he rnay displace. 

4 ! .4n employee so affected shall have the right 
m ' to Union assistance when checking such lists. \ ' ' 

The inforrnaiion on the iktention Register 
\ 
a, .! 
' - 

will be ir compliance with the Privacy Act. 8 .  
I I 

i 

'I 

I 

SECTION 10 - The compet i t ive  area for 1<1F 
111 purposes will be the same as constituted on 

the-effective date of the Agreement and may .:I 

;,\ be changed only when compelling 
': circumstances require a change, after , consultationornegoti~tionviththeUnion. 

/ 
SECTION 1 - In recognition of the 
ro both parties, the Eniployer 
with the Union relative to the 

i o  give consideration to 
t ions advanced 

Unit functions, as required, 

5 3 





o r  d i t r i n e r s ,  he/she may request to v i s i t  section 2 - The Ewployer agrees to meet with 

the dispensary, The dispensary w i l l  make affected employees and furnish a v a i l a b l e  
the f i n a l  deterninat ion whether the employee in fomat  i o n  concerning t h e  reduct i on - in -  
will be sent home on t i m e  allowed for the force appLying t o  the a f f e c t e d  U n i t  
rest of  the s h i f t  or be  placed i n  a employee- The affected Unit empioyee i s  
restricted duty s t a t u s  . ent i t l ed  t o  be represented b y  a Union 

representa t ive  a t  such meeting, The 
~mployer a l s o  agrees  t o  n o t i f y  the Union 

ARTICLE 1 7  uhen there  is an increase  i n  t h e  number of  
SEDUCTION-I N-FORCE pos i t i ons  being abol i shed.  

section 1 - The Employer agrees  t o  make 
effort  t o  avoid a reduct  ion- - force ,  ( Deleted* 1 A l l  reduct ions-in- 
force in the Unit  by a l l  p r a c t i c a b l e  means, force w i l l  be  carr ied  out i n  strict 

mplience with appl icable  laws and ?he Employer further  a g r e e s  to notify 
union of the n e c e s s i t y  for  any pending . gulat  ions.  
reduction-in- force a s  soon as  p o s s i b  1 
subject t o  r e s t r i c t i o n s  imposed  by nighe 
author i ty  and t o  ef fec t ing  any su Unit e m ~ l o ~ e e s  separated  b y  reduct i on - in -  
action. lhe Employer agrees to inform the force a c t i o n  s h a l l  be  referred f o r  placement 
Union of  the af fected cornpet i t i v e  levels;. on the Navy Re-employment P r i o r i t y  L i s t  f o r  
the number of  employees affected and the :- 

the l o c a l  commuting a r e a  and the  DOD Prioricy 

e f f e c t i v e  d a t e  o f  the  reduct i on- in - force ' ; i  Referral  is t i n  a c c o r d a n c e  with e l i g i b i  lity 
vhen t h i s  information is  a v a i l a b l e .  Th Provisions o f  R e d u c t  i o n - i n - ~ o r c e  regulations 
Employer agrees to nego t ia t e  with  the [or p ~ s i t i o n s  for  which found  q u s l i f  ied, a n d  
upon request, on t h e  impact and imple '*r which they indicate to the employer the ir  

t  i o n  o f  any R I F  act i on  not covered herein= availability. Such employees shall be g i v e n  

Affected employees w i l l  be a p p r i s e d  of  tli eference i n  accordance w i t h  the order o f  
r i g h t s  under RIF r e g u l a t i o n s .  In  the  eve e l e c t i o n  as en t a b l i s l ~ e d  by a p p l i c a b l e  

a group meet ing  with a f f ec t ed  employees 0: egu la t ions .  A l l  such Unit employees will 

is held by the Employer t o  expla g i v e n  t h e  fullest possible c o n s i d e r a t  ion 
procedures and t o  answer pertine r e h i r i n g  in temporary and permanent 

s, a Union r e p r e s e n t a t i v e  w i l l  b Ositions for which qualified and ava;- 

t o  the meeting. - . - 6 L P1' ' 



o t i c e ~  issued t o  the  ernpLoy- * t ~ ~ b - -  -.- It is understood chat acceptance of a tempor, 
employee may give t o  t h e  Union. arY appointment w i l l  not  alter the employeeta 

right t o  be offered perm nent employment, 1 1 tion 9 - When an employee r e u i v e s  a 
I /  

sect ion 5 - Employees who gre demoted as  a 
*cc i f i c  R I F  #ot iee ,  he shall be permitted 

result of reduction-in-fgrge and who are t o  view the Retention ~ e g i s t e r  of  e.Plo~ee~ 
oho may d i s p l a c e  him and a l s o  the Rerention st within thk unit w i l l  be given 

gitter of  employees whom he may d i s p l a c e -  special considerat ion  for  repromotion to 
positions within the Unit  prior t o  competi- employee so affected shall have the r igh  

rive placement act ions  i a  accordance with  j to  union assistance when checking such 

ap~licable laws and regulations. The information on the ~ e t e n t i o n  1 ii:k:;cr rill be in compliance with the , p r i v a c y  AC t a c t i o n  6 - In situations where an employee (5 
is of Eered and elects to take a demotion in 
l ieu of a separation in a reduction-in-force 
action, the employee must be qualified t o  
perform t h e  d u t i e s  of t h e  lesser rated 
posit  ion. 

Section 7 

Represent  a 

- The Union shall have the r i g h t  
te  (in w r i t i n g )  two Union 
t i v e s  and two alternates t o  review 

retention r e g i s t e r s  and other  per t inent  
papers  r e l a t i v e  t a  t h e  reduct ion-in-force 
action affecting employees i n  the  U n i t .  The 
prov i s ions  a£ t h e  Privacy A c t  and Freedom of 
I n f o r m a t  ion Act will be observed i n  r e l e a s i n g  
i n  farmat ion o n  employees. The Union agrees  
to p r o t e c t  the confidentiality of information 
and prevent disclosure of information person- 
a l  to non-unit as well as Unit employees.  

section 8 - The e m p l o y e e  shall be f u r n i s h e d  1: 

r 
: sect ion 10 -  he competitive area Lor @IF 
purposes w i l  l b e  the same a s  coast i t u t e d  on 

: the e f f e c t i v e  date of t h e  Agreement and ma) - 
' be changed only when coppelling 
' - circumstances  require  a change, a f t e r  
consultation or negotiation w i t h  the  Union 

Section 11 - The Employer shall, negotiate 
w i t h  the Union concerning t h e  impact on 
employees in t h e  Unit when i t  is known fha 
a work change w i l l  r e s u l t  in a reduction-i 
force abolishing the posit ion of any 
employee in the unit. The Employer w i l l  
make an e f f o r t  t o  minimize displacement 

1 actions incurred by a reduction-in-force ' 

1 -  the e x t e n t  p o s s i b l e  through reassignment, 
: r e t r a i n i n g ,  and other actions that  nay  be 

t aken  to retain career employees. 

n extra copy of all reduction-in-force 63 



Sectron LL - The Employer agrees t h a t  the 

I epnployee(s) will be notified that they may 
r 

be represented b y  t h e  Union during  a l l  
phases of the reduc t ion- in - force  act  ion, 
including any briefing, counseling, or 
meeting. 

Section 13 - For the purpose of a 
reduct ion- in - force ,  performance ratings w i l l  
be considered and a p p l i e d  i n  accordance with 
applicable regulations, 

ARTICLE 16 
JOB DESCRIPTIONS AND APPEALS 

Section 1 - Whenever action is taken to 
modify any job i n  the U n i t ,  a copy O F  the 
modified job  description w i l l  5 e  sent to the 
Council a f t e r  i t  has b e e n  c l a s s i f i e d .  Upon 
r e q u e s t  Unit empioyees w i l l  b e  g iven  a copy 
of t h e i r  own job desrription b y  the ir  Shop 
personnel o f f  i ce .  

Sect ion  2 - ALlegations t5at duties are 
improper ly  described -- I f  a Uni t  employee 

I - - . . I be l i eves  that his/her job description d o e s  
n o t  p r o p e r l y  descr ibe  the d o t  i e s  s / h e  i s  

. . performing; i . e , ,  s / h e  fee l s  s/he is doing 
. . h i g h e r  grade work,  s /he  feels  s f h e  is d o i n g  

i 
. . . . 

the work of another job, or s!he f ee l s  that  
. : .  . . ,. .... ' '. . .. . . .  . . - . , . . .. '12 - ' . . _ . . . ._. .) _. . s/he i s  performing s u b s t a n t i a l  work that is - -  -. ., :- --. - ' not descr ibed  in h i s h e r  job description, 

6 4  

. .  . 
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IN THE W T E D  STATES DXSTRICT COmT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SENATOR ARLEN SPECTER, et d., . 
Plaintiffs, . L 

v. 1 . 
* 

H, LAWRENCE GARRETT, rn, 
Secretary of the Navy, et al., , . 

Defendants. 

PLAINTI3TS7 MEMORANDUM OF LAW IN OPPOSITION TO 
DEFENDANTS7 MOTION TO STAY DISCOVERY 

In a striking display of audacity, defendants seek from this Court the extraordinary and 

unheard of relief of a stay of discovery in the midst of ongoing expdited discovery in 

preparation for an imminent injunction hearing. Defendants do this in the face of this Court's 

Order expressing allowing plaintiffs' expedited discovery, and in the face of the September 30 

preliminary injunction hearing date -- less than thirty days from today -- set by this Court because 

of plaintiffs' showing of the imminent irreparable harm they face as a result of defendants' 

unlawful actions. Defendants thus brazenly seek to delay this matter indefinitely while the Navy 

busily goes about closing aid dismantling the Philadelphia Naval Shipyard (the "Shipyard ") 

before this Court has had the opportunity to determine for itself the merits of plaintiffs' case. 

Despite the fact that as of Friday, August 30, the parties had already colnplcted thc 

document production which defendants had repeatedly characterized as "massive" and well 

beyond their ability to comply with, defendants still claim that the "burden and expense of 

unnecwsarily responding to plaintiffs' massive discovery requests" requires entry of a protective 



order. Defendants' Memorandum of Points and Authorities Tn Support of Their Motion to Stay 
w 

Discovery ("Stay Memorandum"). This conclusory, unsubstantiated claim is completely 

insufficient to justify entry of the protective order sought by defendants. Moreover, defendants 

have not and cannot challenge the fact that the imminent harm which led this Court to set a 

preliminary injunction of September 30, 1991 has not diminished in the slightest. Thus, 

plaintiffs' need for discovery is as urgent and grave as it was on the day this Court granted 

plaintiffs' motion for expedited discovery, and the delay sought by defendants can only prejudice 

plaintiffs' rights. 

Defendants' claim that simply the filing of their motion should operate to stay discovery 

is also lcgdly and factually insupportable. The law is well settled that the filing of such a inotion 

is patently insufficient to require a stay of discovery. Plaintiffs' Memoranduin of Law in 

Opposition to Defendants' Motion to Dismiss the Amended Complaint, filed contemporaneously 

herewith, demonstrates that, in any event, the purported grounds in support of defendants' rnotion 

to dismiss are groundless. 

Finally, defendants inexplicably devote half of their Stay Memorandum to refuting the 

argument that this Court should stay discovery because plaintiffs need no discovery to respond 

to the motion to dismiss &g pp. 6- 10). Plaintiffs do not contend, nor have they ever, that they 

seek discovery in order to respond to defendants' motion to dismiss. Rather, as defendants well 

know, plaintiffs need the discovery they seek in order to prepare for the preliminary injunction 

hearing scheduled for September 30, 1991. 

Under these circumstances, the speciousness of defendants' request for a stay of discovery 

is abundantly evident, and this Court should scotch defendants' attempt to make a mockery of 



the orderly procedures of this Court, as they have made a mockery of the base closure process 
V 

under the Base Closure Act. 

ARGUMENT 

A motion to stay discovery is tantamount to a request for a protective order prohibiting 

or limiting discovery pursuant to Rule 26(c) of the Federal Rules of Civil Procedure. &el u, 

Kron Medical Cop. v. Groth, 119 F.R.D. 636, 637 (M.D.N.C. 1988); Howard v. Galesi, 107 

F.R.D, 348, 350 (S.D.N.Y. 1985). For that reason, such motions are not granted without a 

"strong showing" of good cause by the party seeking the stay. &, Wyatt v .  Ka~ lan ,  686 

F.2d276,283 (5th Cir. 1982); Simpson v. Specjalt~.Retail Contents. Inc., 121 F.R.D. 261,263 

(M.D.N.C. 1988); Howard v. Galesi, suura, 107 F.R.D. at 350; 8 C, Wright and A. Miller, 

Federal Practice and Procedure $2035 (1970). 

w Motions to stay discovery are not favored "because when discovery i s  delayed or 

prolonged it can create case management problems which impede the Court's rcspor~sibility to 

expedite discovery and cause unnecessary litigation expenses and problems. " S j mpson , 121 

F.R.D. at 263; Twin Citv Fire Insurance Companv v. Emplovers Insurance of Wausau, 124 

IF .R.D. 652, 653 (D. Nev. 1989). As the Court in Kron Medical Corp. explained: 

Motions for a protective order which seek to prohibit or deIay 
discovery are not favored. In considering such motions, the Court 
needs to remain mindful of its responsibility to expedite discovery 
and minimize delay. Disruption or prolongation of the discovery 
schedule is normally in no one's interest. A stay of discovery 
duplicates costs because counsel must reacquaint themselves with 
the case once the stay is lifted. Matters of importance may be 
mislaid or avenues unexplored. A case becomes more of a 
management problem to the Court when it leaves the normal trial 
tracks. 

119 F.R.D. at 637-638 (citations omitted). 



Furthermore, defendants cannot merely rely as they do on conclusory statements of the 

ww 
purported burdcnsomeness of discovery to establish the good cause necessary for entry of a 

protective order. a, G, General Dvnamics Cor~ .  v. Selb Manufacturine Go,, 481 P.2d 

1204, 1212 (8th Cir. 1973) (The rnovant for a protective order postponing civil discovery has the 

burden of coming forward with "particular and specific demonstrations of fact, as distinguished 

from stereotyped and concfusory statements."), cert. denied, 414 U.S. 1162 (1974); Continental 

Illinois National Bank & Trust Co. of C h i ~ o  v.  Caton, 130 F.R.D. 145, 147 0. Ran. 1990) 

("[Blare assertions that discovery will be unduly burdensome or that it should be stayed because 

pending dispositive motions will probably be sustained, are insufficient to justify thc entry of an 

order staying discovery generally."); Twin Citv Fire Insurance, 124 F.R.D. at 653 ("Courts have 

insisted on a particular and specific demonstration of fact, as distinguished from conclusary 

statements, in order to establish good cause. "). Accordingly, defendants' bare assertion that they 

should not be put to the inconvenience and expense of continuing with discovery -- much of 

which is already completed -- rmnot support a stay of discovery. Likewise, defendants' claim 

that simply the filing of its motion to dismiss should stay discovery is  patently insufficient to stay 

discovery. &, m, ,C.on.tit?erltal Illinois, 130 F.R.D. at 147. 

Moreover, none of the cases cited in support of defendants' motion to stay discovery 

involved a situation even remotely similar to the instant situation, where the Court has already 

entered an Order granting expedited discovery, and plaintiffs' preliminary injunction hearing datc 

is less than thirty days away. Indeed, it is simply unheard of to stay discovery in a case seeking 
I 

i immediate injunctive relief. The urgent need for discovery and the imminence of irreparable 

harm which plaintiffs have already demonstrated entirely removes this situation From the ambit 



of cases where a stay of discovery might under some circumstances be warranted. As the Court 

in Simason observed: 

In deciding whether to stay discovery pending resolution of a 
pending motion, the Court inevitably must balance the harm 
produced by a delay in discovery against the possibility lhat the 
motion will be granted and entirely eliminate tile need for such 
discovery. 

121 F.R.D. at 263. 

The application of such a balancing test to this case compels the denial of defendants' 

motion for a stay of discovery. Defendants have already demonstrated to this Court's 

satisfaction the harm which will be caused by a delay in hearing plaintiffs' claim, in particular 

the Navy's evident commitment to close tho Shipyard before this Court has had an opportunity 

to act. And defendants have utterly failed to show any harm that continued discovery will cause 

them other than the normal degree of "inconvience and expense" of depositions, which "does not 

suffice to establish good cause for a protective order." Twin City, 124 F.R.D. at 653; k h n o r t  



CONCLUSION 

For the foregoing reasons, plaintiffs respectfully request that this Court deny defendants' 
i 
! motion to stay discovery. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

X 

SENATOR ARLEN SPECTER, et al., 

Plaintiffs, CIVIL ACTION 

V. . . NO. 91-CV-4322 

H. LAWRENCE GARRETT, m, . 
Secretary of the Navy, et al., 

Defendants. 

PLAINTIFFS' MEMORANDUM OF LAW IN OPPOSITION TO 
DEFENDANTS' MOTION TO DISMISS THE VERIFIED AMENDED COMPLAINT 
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PRELIMINARY STATEMENT 

Defendants seek to close the Philadelphia Naval Shipyard by totally immunizing 

their brazen disregard for procedural statutory mandates from  an^ review by  an^ Court. For 

the purposes of this motion, defendants have admitted violatinq the express procedures of the 

1990 Defense Base Closure and Realignment Act (the "Base Closure Act"), but nevertheless 

argue that this Court is disabled from even considering the integrity of the process because (1) 

the Base Closure Act implicitly precludes anv review' and (2) the political question doctrine 

insulates their admitted procedural violations from judicial scrutiny. The law is well settled 

that even in the face of statutory language expressly precluding judicial review -- which is 

conspicuously absent from the Base Closure Act -- a federal court has jurisdiction to review 

claims of procedural irregularities and violations of statutory mandates. 

Defendants' claim that separation-of-powers concerns are implicated in this matter 

is also demonstrably erroneous, as federal courts routinely review agency actions to ensure 

adherence to statutory mandates. Likewise, defendants' attack on plaintiffs' standing is factually 

insupportable and foreclosed by abundant caselaw. 

In short, this Court's historical mandate to scrutinize the procedural regularity of 

the actions of federal administrative agencies cannot be defeated by defendants' groundless 

claims of immunity from judicial review for even the most intentional and flagrant violations 

of Congressionally mandated procedural safeguards. Nothing in the Base Closure Act, its 

' Defendants concede that the Base Closure Act does not by its own terms preclude judicial 
review, and does expressly declare that its purpose is to provide a "fair process" of base closure 
and realignment. 
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legislative history or the doctrine of separation-of-powers allows the defendants -- charged with 

carrying out the express mandates of the Base Closure Act in a fair manner -- to make a mockery 

of the process. In a democratic republic historically protected by an independent federal judiciary, 

my other result would be unthinkable. 

FAC WAL BACKGROUND 

Both Congress and the President, and indeed even the plaintiffs herein, agree that 

military bases must be closed and realigned. That objective is not controversial and has 

absolutely nothing to do with the instant case. The onJy judicial review sought by plaintiffs is 

a scrutiny of defendants' failure to obey the procedural mandates of the Base Closure Act which 

resulted in the decision to close the most efficient and cost-effective Naval shipyard in the United 

States.' 

Ironically, the exact procedural deficiencies being charged here pervaded prior 

base closure processes, and indeed provoked enactment of the 1990 Base Closure Act. The 

procedural inequities of the prior base closure process became manifest after a twelve member 

base closure commission, acting under authority of the 1988 Defense Base Closure and 

Realignment Act, Pub.L. No. 100-526, summarily concluded that 145 military installations 

should be closed or realigned. These recommendations were strongly criticized as unfair by 

members of Congress and the public primarily because the base closure process had not been 

sufficiently open to public scrutiny. Congressional critics also charged that faulty data had been 

Founded in 1801, the Philadelphia Shipyard is a $3 billion dollar major industrial complex 
with operations that involve at least 47,000 jobs in the Philadelphia metropolitan area. Since 
1980, Philadelphia has led all eight naval shipyards in efficiency and cost-effectiveness and 
almost 15% of the total repair and modernization work performed by such shipyards is 
accomplished at the Philadelphia Shipyard. 



used to reach the 1988 final closure recommendations and that the General Accounting Office 

V ("GAO") should have reviewed the data considered by the 1988 Commission. 

Following on the heels of the questionable recommendations of the 1988 base 

closure commission, the Department of Defense independently announced on January 29, 1990 

a proposal to close 36 additional military installations in the United States, including the 

Philadelphia Shipyard. Congress recognized that "the list of bases for study transmitted by 

Secretary Cheney on January 29, 1990 raised suspicions about the inte~ritv of the base closure 

process. " H. R. Conf. Rep. 101-923 at 3257 (emphasis supplied). To rectify the procedural 

inequities of the 1988 Act and to nullify the Department of Defense's January 29, 1990 list of 

proposed closures, in November 1990, Congress enacted the Base Closure Act. 

The genesis, structure and objectives of the 1990 Base Closure Act confum a 

congressional commitment to ensure the procedural-integrity and fairness of the base closure 

process. The Base Closure Act explicitly provides that its "purpose" is "to provide a fair process 

that will result in timely closure and realignment of military installations." 10 U.S.C. $2901@) 

(emphasis supplied). To this end, the Act provides numerous procedural safeguards which were 

absent from the 1988 Act, including, inter alia, the requirement that the Commission hold public 

hearings on the Secretary's recommendations [lo U.S.C. §2903(d)(l)]; that all meetings be "open 

to the public," except where classified information was being discussed [lo U.S.C. 

$2902(e)(2)(A)]; the requirement of the development of a six-year force structure plan and the 

development, publication and even-handed application of "final criteria" for making the closure 

and realignment determinations [lo U.S. C. $2903@)(2)(A) and (c)]; the express requirement that 

the Secretary of Defense consider all military installations "equally" for closure or realignment 



[lo U.S.C. §2903(c)(3)]; the requirement that the Secretary of Defense transmit to the GAO 

w during the review process "all information used by the Department in making its 

recommendations to the Commission for closures and realignments" so that the GAO can monitor 

the activities of the Military Departments, the Defense Agencies and the Department of Defense 

in selecting bases for closure or realignment under the Act [lo U.S.C. §2903(c)(4)]; and the 

requirement that the GAO analyze the Department of Defense's recommendations and compliance 

with the Base Closure Act [lo U.S. C. 58 2903(d)(5)(A) and (B)]. 

Defendants themselves admit that these procedures were expressly required by 

the Base Closure Act, and must admit for the purposes of this motion that they intentionally 

refused to obey the Congressional mandates. Defendants' Memorandum at 1 l-lL3 The 

defendants nevertheless maintain that there is no judicial review of their blatant disregard of the 

clear statutory mandates of the Base Closure Act. In light of the genesis, purpose and nature of 

this procedurally oriented statute, this Court clearly has jurisdiction to review the integrity of the 

base closure process. 

ARGUMENT 

Defendants seek to dismiss the Verified Amended Complaint under Rule 12 of 

the Federal Rules of Civil Procedure. In particular, defendants move under Rule 12(b)(6) for 

failure to state a claim, and under Rule 12(b)(l) for lack of standing. Since defendants' motion 

seeks dismissal under Rule 12(b)(6), the Court "must accept as true the facts alleged in the 

' Defendants must also admit for purposes of their motion that they not only egregiously 
violated the procedures expressly required by the Base Closure Act, but failed even to follow 
procedures promulgated by the Department of Defense and Navy. rSee Verified Amended 
Complaint 7186-88, 92-105, 143, 1521. 



complaint and a l l  reasonable inferences that can be drawn from them. Dismissal under Rule 

w 12(b)(6) for failure to state a claim is limited to those instances where it is certain that no relief 

could be granted under any set of facts that could be proved." Markowitz v. Northeast Land 

Com~any, 906 F.2d 100, 103 (3d Cir. 1990); Ransom v. Marrazzo, 848 F.2d 398,401 (3d Cir. 

1988). Likewise, "[flor purposes of ruling on a motion to dismiss for want of standing, both 

the trial and reviewing courts must accept as true all material allegations of the complaint, and 

must construe the complaint in favor of the complaining party." Warth v. Seldin, 422 U.S. 

490, 501 (1975). Under this standard, defendants' motion is clearly deficient and must be 

denied. 

I. Defendants' Bold Violations of the Procedures Mandated By the Base Closure Act 
Are Subiect to Judicial Review 

It is axiomatic that "judicial review of a final agency action by an aggrieved 

person will not be cut off unless there is persuasive reason to believe that such was the purpose w 
of Congress." Abbott Laboratories v. Gardner, 387 U.S. 136, 140 (1967); see also Traynor 

v. Turnage, 485 U.S. 535, 542 (1988); National Treasurv Employees Union v. United States 

Merit System, 743 F.2d 895, 906 (D.C. Cir. 1984); Society Hill Civic Association v. Hams, 

632 F.2d 1045, 1055 (3d Cir. 1980). In recognition of this principle, the Administrative 

Procedure Act, 5 U.S.C. $$701 gt p~. ("APA"), establishes a strong presumption of 

reviewability. See, gg . ,  Kirby v. United States Department of Housing & Urban Develo~ment, 

675 F.2d 60, 67 (3d Cir. 1982) ("The Supreme Court has made it clear that there is a strong 

presumption that agency action is reviewable."); Natural Resources Defense Council. Inc. v. 

SEC, 606 F.2d 1031, 1043 (D.C. Cir. 1979). - 



The Supreme Court further elaborated on this theme in Abbott Labs, holding that 

the APA's "generous review provisions must be given a hospitable interpretation," and that 

"only upon a showing of clear and convincing evidence of a contrary legislative intent should 

the courts restrict access to judicial review." 387 U.S. at 141 (citations omitted); see also 

Travnor v. Turnage, 485 U.S. at 542; Bowen v. Michigan Academv of Family Phvsicians, 476 

U.S. 667 (1986); Citizens to Preserve Overton Park. Inc. v. Volpe, 401 U.S. 402 (1971); 

Society Hill Civic Association, 632 F.2d at 1055. As the Supreme Court explained in Bowen: 

We ordinarily presume that Congress intends the executive to obey 
its statutory commands and, accordingly, that it expects the courts 
to grant relief when an executive violates such a command. 

476 U.S. at 681. For this reason, defendants bear a heavy burden of demonstrating that their 

actions are immune from any judicial review whatsoever. International Ladies' Garment Union 

v. Donovan, 722 F.2d 795, 807 (D.C. Cir. 1983) ("The burden on the appellees in advancing 

\J an argument against judicial review is a heavy one.. . . "). 

Section 702 of the APA thus provides in respect to judicial review of agency 

action: 

A person suffering legal wrong because of an agency action, or 
adversely affected or aggrieved by agency action within the meaning 
of a relevant statute, is entitled to judicial review thereof. 

5 U.S.C. $702. This broad grant of the right to judicial review is limited only "to the extent 

that -- (1) statutes preclude judicial review; or (2) agency action is committed to agency 

discretion by law. " 5 U.S. C. $70 1 (a). Both of these exceptions are to be read narrowly, and 

neither has any applicability to the instant action. See Heckler v. Chaney, 470 U.S. 821, 829 

(1984); Doe v. Casey, 796 F.?d 1508, 15 13-14 (D.C. Cir. 1986) ("In the decades of litigation 



over the scope of these two grounds for preclusion, the Supreme Court and this court have 

v emphasized in the strongest terms that preclusion is the rare exception and certainly not the 

norm."); State of Florida. De~t .  of Business Regulation v. United States Dept. of Interior, 768 

F.2d 1248, 1255 (11th Cir. 1985). 

Defendants concede that the second exception, for agency action "committed to 

agency discretion by law," has no applicability to the instant matter.4 Defendants limit their 

claim of immunity from judicial scrutiny under the APA to the first exception, &, that the 

Base Closure Act itself purportedly precludes judicial review of their wrongful actions. In 

support of this exceptionally extreme position, defendants rely principally on an excerpt of the 

legislative history underlying the Act, since the Base Closure Act itself does not preclude judicial 

review. In fact, the legislative history lends no support to defendants' claim that their intentional 

disregard of the express procedural requirements of the Base Closure Act is totally 

l(r unreviewable.' 

Defendants do not challenge -- nor can they -- that the APA specifically provides 

for the review of agency action to determine whether it complies with statutory mandates and 

statutorily prescribed procedures: 

The reviewing court shall - 

* * 

This exception is limited to those "rare instances where statutes are drawn in such broad 
terms that in a given case there is no law to apply. " Overton Park, supra, 401 U.S. at 410 
(quoting legislative history of the APA). Given the elaborate procedural safeguards established 
by the Base Closure Act, defendants concede -- as they must -- that there is manifestly "law to 
apply. " 

5 See pages 2-4, supra. - 



(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be -- 

(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 

(B) contrary to constitutional right, power, privilege or 
immunity; 

@) without observance of procedure required by law; 

5 U.S.C. §706(2)(A)(B)@). As the actions of the defendants herein were plainly "not in 

accordance with law", "without observance of procedure required by law" (k, the Base Closure 

Act) and were "contrary to constitutional right" (k, the Due Process Clause of the Fifth 

Amendment), the need for, and appropriateness of, judicial review is manifest. 

Moreover, with regard to allegations of procedural deficiencies in agency action 

of the sort involved herein, it is well settled that a reviewing court must carefully examine the 

challenged actions "to determine independently that the [agencies have] not acted unfairly & 

disregard of the statutorily prescribed procedures.. . . " Natural Resources Defense Council v. 

Environmental Protection Agency, 790 F.2d 289, 297 (3d. Cir. 1986) (emphasis added). 

Equally importantly, this Court must invalidate agency actions which, like those of defendants 

herein, "are inconsistent with a statutory mandate or that frustrate a statutory policy." 

Department of Navv v. Federal Labor Relations Authoritv, 840 F.2d 1 13 1, 1134 (3d Cir. 1988), 

cert. denied, 488 U.S. 881 (1988). In this regard, the Court of Appeals for the District of -- 

Columbia has recognized the duty of a reviewing court to closely scrutinize agency action which 

is alleged to violate statutorily prescribed procedures: 



Even more so than our review of EPA's statutory interpretations, 
our review of its procedural integrity in promulgating the regulation 
before us is the product of our independent judgment, and our main 
reliance in ensuring that, despite its broad discretion, the Agency 
has not acted unfairly or in disregard of the statutorilv ?rescribed 
procedures. [citation omitted] Our assertion of-iudicial independence 
in carrying out the ~rocedural aspect of the review function derives 
from this count~ 's  historical reliance on the courts as the ex-ponents 
of procedural fairness. 

Weyerhouser Companv v. C:-, 590 F.2d 101 1, 1027 (D.C. Cir. 1978) (emphasis added); 

see also Natural Resource Defense Council. Inc. v. S.E.C., 606 F.2d 1031, 1048 @.C.  Cir. -- 

1979) ("Our review of an agency's procedural compliance with statutory norms is an exacting 

one."). Because the flawed process which resulted in the defendants' recommendation to close 

the Philadelphia Naval Shipyard could hardly have been more unfair or have departed by a wider 

margin from the statutorily prescribed procedures, it manifestly is within the competence of this 

Court to review the integrity of that process and declare its results void insofar as Navy bases are 

concerned. 

A. The Base Closure Act Does Not Preclude Judicial Review of Defendants' 
Violations of the Procedures Mandated By the Act or Defendants' Violations 
of Their Own Procedures 

By consistently refusing to understand that plaintiffs do not challenge the 

substantive merits of discretionary administrative decision making, defendants attempt to focus 

this Court's attention on the wrong issue. Defendants have failed to cite a single case which 

holds that judicial review of an agency's failure to follow statutory procedures or their own 

procedures can be precluded under Section 701(a) of the APA. In fact, the law is directly to 

the contrary. The Supreme Court has made clear in respect to preclusion of review under the 

APA that "Congress did not set agencies free to disregard legislative direction in the statutory 



t 

scheme that the agency administers. " Heckler v. Chanev, 470 U.S. at 839. In words directly 

V applicable to the instant matter, Justice Brennan opined in his concurrence in Heckler: "It may 

be presumed that Congress does not intend administrative agencies, agents of Congress' own 

creation, to ignore clear jurisdictional, regulatory, statutory or constitutional commands.. . . " 

470 U.S. at 839. &so Electricities of North Carolina. Inc. v. Southeastern Power 

Administration, 774 F.2d 1262, 1267 (4th Cir. 1985) ("[Aln agency decision that violates a 

statutory or constitutional command or is prompted by a bribe is not immune from judicial 

review even when a lawful exercise of an agency's discretion has that immunitv.")(emphasis 

supplied); Ness Investment Corp. v. United States Dept. of A~riculture, 512 F.2d 706, 714 

(9th Cir. 1975); East Oakland-Fruitvale Planning Council v. Rumsfeld, 471 F.2d 524, 534 (9th 

Cir. 1972) ("[Tlhe Council's claim of entitlement to a specification of issues, a hearing, and 

formal findings in conjunction with the Director's reconsideration raises procedural issues that 

0 are clear, specific, and separable from the merits and that are therefore judicially 

determinable. "). 

Moreover, federal courts have consistently held that judicial review is available 

under the APA for procedural violations by an agency, notwithstanding a statute expressly 

precluding judicial review. See,  a, First Federal Savings and Loan Association of Lincoln 

v. Casari, 667 F.2d 734, 739-740 (8th Cir. 1982); Hollingsworth v. Harris, 608 F.2d 1026 

(5th Cir. 1979); Graham v. Caston, 568 F.2d 1092, 1097 (5th Cir. 1978). In Graham, for 

example, the Court allowed judicial review of the failure of the Secretary of Housing and Urban 

Development (HUD) to adhere to statutorily prescribed procedural requirements despite the fact 

that the relevant statute provided that the Secretary's decision was "final and conclusive" and 



"not subject to judicial review." 568 F.2d at 1096. The Court held that in spite of this express 

statutory directive precluding review, the Secretary's departure from statutory authority and 

HUD's own procedures were nevertheless subject to judicial review: 

If an administrative official clearly departs from statutory authority, 
the administrative action is subject to judicial review even though 
a jurisdictional withdrawal statute is otherwise applicable.. . . 
Likewise, judicial review is available where the administrative 
agency fails to follow procedures outlined in regulations adopted by 
that administrative agency. 

568 F.2d at 1097 (citations omitted). In the instant case, defendants have not only ignored the 

procedures expressly required by the Base Closure Act, but have even failed to follow 

procedures promulgated by the Departments of Defense and Navy. 

The Court in Hollingsworth likewise permitted review of the actions of the 

Secretary of Health and Human Resources to determine whether the Secretary violated the 

agency's own regulations, notwithstanding that the statute pursuant to which the regulations 

were promulgated "withdraws federal court jurisdiction to review 'determinations' by the 

Secretary under that section. . . . " 608 F .2d at 1027. In recognition of this principle that judicial 

review of procedural regularity cannot be cut off, the Court in Casari allowed judicial review of 

the procedural propriety of a determination made by a designated planning agency ("DPA") 

under authority delegated by the Secretary of Health, Education and Welfare, notwithstanding 

the relevant federal statute which expressly provided thatV[a] determination by the Secretary * 

* * shall not be subject to administrative or judicial review." 667 F.2d at 739. In this regard, 

the Court opined: 

We agree with First Federal that DPA determinations are subject 
to judicial review regarding issues of procedural proprietv.. . . 



667 F.2d at 739 (emphasis supplied). 

The principle applied by the Courts in Graham, Hollin~sworth and Casari applies 

with even greater force to the instant matter, as those cases involved statutes which exwbsly 

precluded judicial review, whereas the Base Closure Act provides for no such preclusion of 

judicial review. Defendants must resort to a tortured reading of the legislative history to support 

their claim that judicial review of procedural irregularities is precluded by the Act. Though in 

fact the legislative history of the Base Closure Act lends no support to defendants' position, these 

cases demonstrate that even express statutory provisions precluding review cannot bar judicial 

review of an agency's failure to follow statutory procedures, its own procedures, or to act in any . 

other respect "without observance of procedure required by law. " 5 U.S.C. $706(2)(D). A 

fortiori, a statute like the Base Closure Act which does not expressly preclude review cannot bar 

judicial review of plaintiffs' challenge to the procedural integrity of the base closing process, 

(r regardless of what clues defendants strain to find in the legislative history. 

Furthermore, in the analogous context of purported judicial preclusion under the 

other APA exception to review, i.e., the provision which precludes review "to the extent that 

agency action is committed to agency discretion by law, " the Third Circuit has explicitly adopted 

the principle applied in Graham, Hollingsworth and Casari. Thus, this Circuit has held that 

review is always available, notwithstanding this exception, for violations of statutory procedures 

or the agency's own procedures as alleged, and for present purposes admitted, herein: 

Even when agencv action is determined to have been committed 
to aeencv discretion by law, that determination does not completely 
insulate the action from judicial review. As this court has noted, 
a court may in any event consider allegations "that the agency 
lacked jurisdiction, that the agency's decision was occasioned by 
impermissible influences, such as fraud or bribery, or that the 



decision violates constitutional. statutorv or regulatory command. 
For the APA circumscribes judicial review only to the extent 
that ... agency action is committed to agency discretion by law; it 
does not foreclose judicial review altogether. " 

Kirby, 675 F.2d at 67 (~uoting Local 2855 AFGE v. United States, 602 F.2d 574, 578 (3d Cir. 

1979)) (underlined emphasis added; bold emphasis in original). 

Accordingly, defendants' specious claim that judicial review is totally unavailable 

to remedy defendants' admitted procedural violations of the Base Closure Act must fail. 

B. Even if the Legislative History of the Base Closure Were Relevant, It Does 
Not Support A Congressional Intent to Preclude All Judicial Review of 
Defendant.' Procedural Violations 

Given the fact that no provision of the Base Closure Act expressly precludes the 

right to judicial review, defendants resort to an excerpt from the Conference Report in the 

legislative history of the Base Closure Act to support their argument that the Act precludes 

judicial re vie^.^ Even if the legislative history of the Base Closure Act were relevant, however, * 
it simply does not indicate an intent to preclude judicial review of procedural fairness. 

Nothing in the Conference Report or any other part of the legislative history of 

the Base Closure -4ct even remotely suggests that the Act's procedural safeguards might be 

disregarded or  that the defendants -- charged with carrying out this express procedural mandate 

with fairness -- could with impunity make a mockery of the process. Contrary to defendants' 

claim, the portion of the Conference Report excerpted in their Memorandum does not even 

suggest, let alone compel, this anomalous conclusion. At best, that provision only exempts the 

administrative actions undertaken by certain of the defendants from the rulemaking and 

6 The relevant provisions of the Conference Report are set forth at page 16, infra. 
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adjudication provisions of the APA, but clearly does not insulate defendants from judicial review 

w to determine whether they have followed the procedures mandated by the Base Closure Act, or 

their own procedures. 

A brief overview of the structure of the APA is necessary for an understanding 

of the language of the Conference Report upon which defendants premise their argument. The 

APA essentially has two functions: Chapter 5 of the APA prescribes specific procedures for a 

federal agency to follow if that agency is engaged in the formulation of rules for general 

application (rulemaking) or the judicial determination of individual matters (adjudication). 

5 U.S.C. $4553 and 554. Section 553 of the APA requires, inter alia, that an agency engaged 

in rulemaking give general notice of the proposed rule in the Federal Register, give interested 

parties an "opportunity to participate in the rulemaking through submission of written data, 

views, or arguments with or without opportunity for oral presentation," and give an interested 

person the right to petition for the issuance, amendment, or repeal of a rule. & 5 U.S.C. 

4553(b), (c), and (e). Similarly, section 554 of the APA provides that adjudications "required 

by statute to be determined on the record after opportunity for an agency hearing" must meet 

certain procedural requirements, including, inter alia, that the agency give notice, an opportunity 

for all interested parties for "submission and consideration of facts, arguments, offers of 

settlement or proposals of adjustment ...," and a hearing conducted in accordance with the 

numerous procedural requirements of Sections 556 and 557 of the APA. 5 U.S.C. 4554(b), 

(c)(l), (cI(2). 



A second and entirely separate function of the APA -- established by an entirely 

w different series of provisions, Chapter 7 of the APA -- is to provide for the right of review of 

agency actions by aggrieved persons. Thus $702 of the APA provides: 

A person suffering legal wrong because of an agency action, or 
adversely affected or aggrieved by agency action within the meaning 
of a relevant statute, is entitled to judicial review thereof. 

5 U.S.C. $702. 

The provisions contained in Chapter 5 of the APA containing procedures for 

rulemaking and adjudication (5 U.S.C. $8553 and 554) are separate and distinct from the 

provisions contained in Chapter 7 granting the right to judicial review of agency action (5 

U.S.C. $8701 et seq.), and do not contain equivalent limitations. Thus, agency action may be 

exempt from the special procedural requirements of the APA for rulemaking and adjudication 

contained in Sections 553 and 554 on- one of several grounds, but will nevertheless be subject 

to judicial review under Chapter 7 of the APA for a determination of whether the challenged 

agency action was "without: observance of procedure required by law" or "contrary to 

constitutional right, power, privilege or immunity. " 5 U.S.C. $706(2). One illustration of the 

separation between these two sets of provisions is that the rulemaking and adjudication provisions 

contained in Chapter 5 of the APA expressly do not apply to "the conduct of military or foreign 

affairs functions." 5 U.S.C. $5553 and 554. However, the right to judicial review found in 

Chapter 7 is not subject to this exception, but rather has its own exceptions, which apply only 

to Chapter 7 of the APA.' Accordingly, a particular agency action may be exempt from the 

7 These exceptions to judicial review, discussed suDra at 6-9, are contained in Section 701 
of the APA: 



rulemaking and adjudication procedural requirements of the APA as being a military function -- 

V as defendants' actions herein are -- but may nevertheless be subject to judicial review under 

section 702 of the APA for adherence to constitutional, statutory and procedural requirements. 

&, m, International Assoc. of Machinists and Aerospace Workers v. Secretary of the Navy, 

915 F.2d 727 (D.C. Cir. 1990)). 

Given this structure of the APA, the provision of the Conference Report 

selectively quoted by defendants, when read in its entirety, clearly does not suggest an intention 

to preclude judicial review of defendants' failure to observe the procedural requirements of the 

Base Closure Act itself: 

The rulemaking (5 U.S.C. 553) and adjudication (5 U.S.C. 554) 
provisions of the Administrative Procedures Act (5 U.S .C. 55 1 et 
seq.) contain explicit exemptions for "the conduct of military or 
foreign affairs functions." An action falling within this exception, 
as the decision to close and realign bases surely does, is immune 
from the provisions of the Administrative Procedures Act dealing 
with hearings (5 U.S.C. 556) and final agency decisions (5 U.S .C. 
557). Due to the military affairs exce~tion to the Administrative 
Procedures Act. no final agency action occurs in the case of various 
actions required under the base closure Drocess contained in this 
bill. These actions therefore. would not be subject to the 
rulemakin? and adjudication reuuirements and would not be subject 
to judicial review. Specific actions which would not be subject to 
judicial review include the issuance of a force structure plan under 
section 2903(a), the issuance of selection criteria under section 
2803@), the Secretary of Defense's recommendation of closures 
and realignments of military installations under section 2803(d), 
the decision of the President under section 2803(e), and the 

(a) This chapter r5 U.S.C. 66701 et seq.1 applies. according to the 
provisions thereaf, except to the extent that -- (1) statutes preclude 
judicial review; or (2) agency action is committed to agency 
discretion by law. 

5 U.S .C. §701(a) (emphasis supplied). 



Secretary's actions to carry out the recommendations of the 
Commission under sections 2904 and 2905. 

w H. R. Conference Report No. 101-923, lOlst Cong . ,2d Sess. 705, reprinted in 1990 U.S. Code 

Cong. & Admin. News 3110, 3258 ("H. R. Conf. Rep. 101-923") (emphasis supplied). 

This passage thus indicates only that the agency actions involved herein would 

be exempt from the procedural requirements imposed by the rulemaking and adjudication 

provisions of the APA (5 U.S.C. $4553, 554, 556 and 557) and judicial review for compliance 

therewith, not that all agency action would be exempt from judicial review under Chapter 7 of 

the APA to determine, inter alia, whether the defendants' actions were "without observance of 

procedure required by law [the Base Closure Act]. " 5 U.S.C. $706(2)@). It is for this reason 

that the Conference Report does not reference, even once, the Chapter of the APA which confers 

the right to judicial review, 5 U.S.C. §§701 et seq., and instead refers only to the "military 

affairs exception to the Administrative Procedure Act," which is not a bar to judicial review 

(V under Chapter 7 of the APA, but rather only an exemption to compliance with the special 

procedures for rulemaking and adjudication contained in Chapter 5 of the APA. Accordingly, 

this provision of the Conference Report does not indicate a congressional intent to curtail 

plaintiffs' right to judicial review conferred by Chapter 7 of the APA. 

There is, moreover, another compelling reason which indicates that this passage 

is not intended to preclude judicial review. The Conference Report's list of "[slpecific actions 

which would not be subject to judicial review" significantly omits the actions of the Commission 

itself in recommending bases for closure or realignment. This is highly significant in that the 

Commission is, obviously, the central feature of the Base Closure Act, and its deliberations and 

recommendations are of primacy in the entire base closure process. Plainly, the omission of the 



Commission itself could not have been an oversight. Tnerefore, even assuming arpluendo that 

w Congress intended to foreclose judicial review of certain actions undertaken during the process 

of base closure-and realignment -- which in any event is contradicted by the preceding language 

of the excerpted portion of the Conference Report -- this omission demonstrates that the actions 

of the Commission itself were intended to be subject to judicial review. Thus, even giving the 

Conference Report the erroneous interpretation imposed on it by defendants, the actions of the 

Commission are nevertheless subject to judicial review under the APA. 

Defendants also cite National Federation of Federal Em~loyees v. United States, 

905 F.2d 400 @.C. Cir. 1990) ("NFFE") in support of their claim that the Base Closure Act 

by its own terms precludes judicial review. In particular, defendants argue that because the 

Court in NFFE found that base closure actions taken pursuant to the 1988 Act were "committed 

to agency discretion by law," and therefore unreviewable under Section 701 of the APA, 

1 Congress would have explicitly provided for the reviewability of actions under the Base Closure 

Act if it intended to permit judicial review. In this regard, defendants argue that "[hlad 

Congress intended to permit judicial review of decisions under the 1990 Act, it was, of course, 

free to create an explicit judicial review provision to avoid repetition of the NFFE decision. It 

did not." Defendants' Memorandum at 21. 
--- - --- - 

Defendants distort the NFFE holding and its significance to this case. The NFFE 

plaintiffs did not challenge the procedures employed by the Secretarv of Defense, but rather the 

substance and wisdom of the Secretary's choice of bases for closure. Indeed, a procedural 

challenge would have been impossible, as the 1988 Act challenged in NFFE contained none of 

the procedural safeguards embodied in the Base Closure Act, including the right to public 



hearings, the evaluation and analysis of the GAO, or the requirement that all bases be considered 

u equally. Given plaintiffs' substantive challenge to the Secretary of Defense's recommendations, 

the Court necessarily concluded that such a substantive challenge was nonjusticiable: 

It is clear, then, that judicial review of the decisions of the Secretary and the 
Commission would necessarily involve second-guessing the Secretary's 
assessments of the nation's military force structure and the military value of the 
bases within that structure. We think the federal judiciary is ill-equipped to 
conduct reviews of the nation's military policy. 

905 F.2d at 406. The Court therefore held that since there was no "judicially manageable" 

standards against which to judge the Secretary's and Commission's exercise of discretion, their 

decisions were "committed to agency discretion by law" under the APA. 5 U.S.C. §701(a)(2); 

905 F.2d at 405. The relief sought by plaintiffs herein, by contrast, would clearly not involve 

this Court in such "assessments of the nation's military force structure," Id., at 406, or any 

other substantive second-guessing, but rather only a review of the procedural integrity of the 

base closure process created by the 1990 Act. Defendants implicitly acknowledge this fact in 

that they do not even argue that their actions herein are unreviewable as being "committed to 

agency discretion by law," but rather only that the Base Closure Act supposedly precludes 

judicial review. Defendants' Memorandum at 18-22. 

Accordingly, even if Congress was aware of the holding in NFFE when it passed 

the Base Closure Act, there would have been no reason for it to include an express provision 

granting judicial review for procedural violations, as NFFE did not address, let alone foreclose, 

such challenges. All that may be inferred from the fact that Congress did not create an explicit 

review provision in the Base Closure Act in light of NFFE is that Congress recognized that 

substantive challenges to decisions made pursuant to statutes which contain no procedural 



safeguards -- like the 1988 Act -- will be barred by the "committed to agency discretion" 

w exception to review under the APA. This point is well-settled, and by no means suggests that 

Congress intended in its enactment of the Base Closure Act to foreclose judicial review for 

agency violations of the procedures of the Base Closure Act. 

C. The Structure and Objectives of the Base Closure Act Demonstrate the 
Availabilitv of Judicial Review of Procedural Integritv 

In their Memorandum, defendants also argue that the "structure and objectives" 

of the Base Closure Act demonstrate that Congress intended to preclude  an^ judicial review. 

Defendants' Memorandum at 22-25. Ironically, defendants' principal claim in this regard is 

that allowing judicial review for procedural violations of the Base Closure Act would allegedly 

"reduce the carefully crafted statutory mechanism to a meaningless exercise." Defendants' 

Memorandum at 23. Obviously, just the opposite is true. By permitting defendants to flout 

the important procedural safeguards of the Base Closure Act -- which are indeed the very 

purpose and heart of the Act -- the "carefully crafted statutory mechanism" of the Act would 

most definitely be reduced to a "meaningless exercise," and the Base Closure Act itself rendered 

a superfluous waste of legislative effort. 

Defendants' arguments are, in any event, fatally undermined by the indisputable 

fact that the 1990 Base Closure Act was created with the intent to ensure, above all, the 

procedural integrity of the process of base closing. In the same Conference Report relied on 

by defendants, Congress identified as one of the two main reasons for the enactment of the Base 

Closure Act the need to safe~uard the procedural integrity of the base closing process. Thus, the 

Conference Report states that the Base Closure Act was intended in large measure to correct the 

procedural deficiencies of the base closing process under the 1988 Act: 



Second, the list of bases for study transmitted by Secretary Cheney 
on January 29, 1990, raised suspicions about the integritv of the 
base closure Drocess. 

H. R. Conf. Rep. 101-923 at 3257 (emphasis supplied). 

Consistent with this underlying purpose, the Base Closure Act explicitly provides 

that its "purpose" was "to provide a fair Drocess that will result in timely closure and realignment 

of military installations." 10 U.S.C. §2901@) (emphasis supplied). To this end, the Act 

provides numerous procedural safeguards which were absent from the 1988 Act, including, inter 

alia, the requirement that the Commission hold public hearings [lo U.S.C. $2903(d)(l)]; that a l l  - 

meetings be "open to the public," except where classified information was being discussed [l'O 

U.S.C. §2902(e)(2)(A)]; the requirement of the development, publication and even handed 

application of "final criteria" for making the closure and realignment determinations [lo U.S.C. 

§2903@)(2)(A) and (c)]; the express-requirement that the Secretary of Defense consider all 

u military installations "equally" for closure or realignment [lo U. S. C. $2903(c)(3)]; and the 

requirement that the Secretary of Defense transmit to the GAO "all information used by the 

Department in making its recommendations to the Commission for closures and realignments." 

[lo U. S. C. §2903(c)(4)]. Defendants themselves admit that these procedures were expressly 

required by the Base Closure Act, and must admit for the purposes of their motion that these 

procedures were almost totally disregarded. (&, for example, Defendants' Memorandum at 11- 

12: "The Act requires the Commission to hold public hearings on the Secretary's 

recommendation. ")' 

If the Commission simply had concluded that it would hold public hearings because 
the members felt them to be a waste of time, can there be any doubt that, this Court would have 
jurisdiction to ensure the procedural integrity of the process? 



Considering the genesis, purpose and nature of this procedurally oriented statute, 

it is unfathomable that Congress would have established these procedural safeguards only to 

have them ignored without any recourse to the courts. As previously discussed, even 

interpreting the Conference Report in the inaccurate manner urged by defendants, the most that 

can be said is that Congress meant to preclude substantive judicial intervention at certain 

junctures in the process, i.e., before the Commission made its final recommendations. $& 

suDra at 16-17. However, to argue that even the procedural integrity of the Commission's final 

recommendations are insulated from any judicial examination renders the Base Closure Act a 

dead letter, which clearly could not have been the intent of Congress. 

In their Memorandum, defendants attempt to obscure the indisputable fact that 

the structure and objectives of the Base Closure Act reveal a congressional commitment to 

procedural integrity and fairness. Thus, defendants argue that the Act, in particular the joint - 

resolution of disapproval procedure, "was designed to balance Congress's interest in exercising 

influence over closing decisions against the need to prevent a disappointed minority from 

overruling the consensus reached by the Executive and Legislative Branches." Defendants' 

Memorandum at 23. Defendants can point to no legislative history or statutory language which 

supports this claim, and in fact it is contradicted by the numerous procedural safeguards which 

have nothing to do with "the need to prevent a disappointed minority" from challenging the base 

closure recommendations. 

If Congress's paramount objective in the Base Closure Act had been to prevent 

a disappointed minority from challenging closure recommendations, why would it not simply 

have left in place the 1988 Act, which provided no procedural protections whatsoever? The 



reason is simple and is explained in the Conference Report: because the process under the 1988 

9 Act "raised suspicions about the integrity of the base closure selection process." H. R. 

Conf. Rep. 101-923 at 3257. It was this commitment to rectifying the procedural inequities of 

the 1988 Act that led to the passage of the Base Closure Act, not any need to muzzle a 

disappointed minority, as claimed by defendants. 

The case upon which defendants principally rely to support their argument that 

the "structure and objectives" of the Base Closure Act preclude judicial review, Armstrong v. 

Bush, 924 F.2d 282 (D.C. Cir. 1991), offers no support for their claim. The statute involved - 

in Armstrong, the Presidential Records Act ("PRA"), raised the truly delicate constitutional 

issue of the balance between congressional power and presidential prerogative.' The PRA 

regulates the preservation and disposal of presidential records, requiring the President to preserve 

records which reflect the performance of his duties, and allowing him to dispose of those records 

which are of little historical significance. 924 F.2d at 285-86. Under the PRA, the Archivist 

of the United States may notify Congress of the President's intent to dispose of records, and if 

the Archivist notifies Congress, the President must wait 60 days before destroying the records. 

The Armstrong plaintiffs were suing to prevent the proposed destruction of records under the 

PRA . 

The D.C. Circuit held that the "PRA is one of the rare statutes that does impliedly 

preclude judicial review." 924 F.2d at 290. The Court reached this conclusion, however, only 

because of the statutory scheme in question kept "in equipoise important comwting; political and 

9 Armstrong also involved a challenge to an agency determination made pursuant to another 
federal statute, the Federal Records Act, which the Court found did not preclude judicial review. 
This important holding of the case is discussed infra at 28-29. 
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constitutional concerns. " 924 F.2d at 290 (emphasis supplied). The Court explicitly identified 

w these competing concerns as follows: 

First, Congress sought to establish the public ownership of 
presidential records and ensure the preservation of presidential 
records for public access after the termination of a President's term 
in office. . . . But Congress was also keenly aware of the 
separation of power concerns that were implicated by legislation 
regulating the conduct of the President's daily operations. . . , 
Congress therefore sought assiduouslv to minimize outside 
interference with the day-to-day o~erations of the President and 
his closest advisors and to ensure executive branch control over 
presidential records during the President's term in office. 

924 F.2d at 290 (emphasis supplied; citations omitted). 

In stark contrast, the instant case does not involve any competing political or 

constitutional concerns. Both Congress and the President, and indeed even the plaintiffs herein, 

agree that military bases must be closed and realigned. That objective is not controversial, and 

simply does not implicate separation-of-powers concerns or the balance of competing 
w 

constitutional prerogatives as did the PRA in Armstrong. The PRA necessarily struck a balance 

between an inherent power of the President to control the preservation and disposal of his 

documents and protect from interference the "day-to-day operations" of his office, and the power 

and duty of Congress to ensure the preservation of presidential documents of value to posterity. 

There is no such clash in the instant case. 

The only judicial review here sought by plaintiffs arises from defendants' 

intentional failure to adhere to the procedural mandates of the Base Closure Act, and that simply 

has nothing to do with balancing the competing interests of Congress and the President. Indeed, 

Congress and the President had every right to rely on the procedural integrity of the process that 

led to the base closure recommendations, and both branches have a coordinate interest in 
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allowing the federal judiciaq to carry out the procedural aspect of the review function as the 

w historical exponent of procedural fairness. 

Accordingly, neither Armstrong, the text of the Base Closure Act itself nor its 

legislative history offers any support for defendants' claim that the "structure and objectives" 

of the Base Closure Act compel a finding that this Court is disabled from carrying out its 

constitutionally mandated and historically critical role in ensuring the adherence of federal 

agencies to the procedural mandates of the law. 

II. Plaintiffs' Challenge of Procedural Integrity Does Not Implicate Separation-of- 
Powers Princi~les And Is Not Precluded bv the Political Question Doctrine 

Defendants attempt to shield their disregard of procedural safeguards from 

judicial review on the further grounds that the separation-of-powers principles embodied in the 

political question doctrine preclude review. Defendants' Memorandum at 25-28. Citing the 

Supreme Court's decision in Baker v. Carr, 369 U.S. 186 (1962), defendants assert that 

separation-of-powers concerns are implicated in two ways. First, defendants argue that the 

Constitution commits "virtually all decisions concerning military organization to the political 

branches, and such questions are therefore unreviewable." Defendants' Memorandum at 26. 

Secondly, defendants claim that this Court's review of their procedural violations of the Base 

Closure Act would express a. "lack of respect due coordinate branches of government," Baker, 

369 U.S. at 217, since the President and Congress have failed to disapprove the Commission's 

recommendation for base closure. Defendants' Memorandum at 27. Neither of these arguments 

has any merit. 



First, federal courts in fact routinely decide a myriad of questions concerning 

V "military organization," including questions concerning military personnel, see, e.g., Falk v. 

Secretary of the Armv, 870 F.2d 941 (2nd Cir. 1989); Watkins v. United States Army, 875 

F.2d 699 (9th Cir. 1989); the award of military contracts for important military hardware, see, 

m, International Assoc. of Machinists and Aerospace Workers v. Secretary of the Navv, 915 

F.2d 727 @.C. Cir. 1990); McDonald Welding v. Webb, 829 F.2d 593 (6th Cir. 1987); and 

the construction of military facilities, see, e.g., Friends of the Earth v. U.S. Navy, 841 F.2d 

927 (9th Cir. 1988). To suggest that every agency action done pursuant to a statute which 

regulates military organization is non-reviewable is simply wrong and contradicted by abundant 

case law. 

Moreover, defendants' argument concerning the supposed constitutional basis for 

their political question claim is completely erroneous. Defendants contend that because Article 

w I vests Congress with the power to "raise and support Armies," "make rules for the Government 

and regulation of the land and naval forces," and "provide for the organizing, arming, and 

disciplining [ofl the Militia" (Article I, Section 8, clauses 12, 14 and 16), all decisions 

concerning military organization are unreviewable. In fact, Article I, Section 8 also vests 

Congress with the power, inter alia, to lay and collect taxes (clause 1); to regulate commerce 

among the several states (clause 3); to establish naturalization rules (clause 4); and "to promote 

the progress of science and useful arts by securing for limited times to authors and inventors the 

exclusive right to their respective writings and discoveries" (clause 8). However, it would be 

absurd to argue that all decisions concerning taxation, interstate commerce, immigration or 



patents and copyrights are therefore committed to the political branches and hence unreviewable 

under the political question doctrine. Defendants' argument is manifestly frivolous. 

Furthermore, the instant case bears not even a remote resemblance to the cases 

cited by defendants in support of their argument that "all decisions concerning military 

organization" are unreviewable. For example, the plaintiff in Luftig v. McNamara, 373 F.2d 

664 (D.C. Cir. 1967), was an army private who sought a declaration that the "American military 

action in Vietnam [was] unconstitutional and illeg al..." 373 F.2d at 665. The plaintiff also 

sought to enjoin the Secretary of Defense and the Secretary of Navy from sending him to 

Vietnam. M. The plaintiffs in ~i l l iean v. Morean, 413 U.S. 1 (1973), were students at Kent 

State university at the time the Ohio National Guard killed and injured several students during 

an anti-war demonstration. Plaintiffs sought relief which would have required the Court "to 

assume continuing regulatory jurisdiction over the activities of the Ohio National Guard." 413 

w U.S. at 5. In particular, plaintiffs sought a "judicial evaluation of the appropriateness of the 

training, weaponry and orders of the Ohio National Guard," and the judicial establishment of 

"standards for the training, kind of weapons and scope and kind of orders to control the actions 

of the National Guard." 413 U.S. at 5-6. It was in view of this sweeping relief sought by 

plaintiffs that the Supreme Court held that plaintiffs' claim was barred by the political question 

doc trine. 

The contrast between these cases and the instant one could hardly be more 

dramatic. Plaintiffs herein do not seek to involve this Court in any military decisions or 

determinations involving the deployment, training or use of military personnel, or the foreign 

or military policy of the United States, which matters are traditionally barred from review by 



the political question doctrine. Rather, plaintiffs merely seek to establish that the procedures 

mandated by Congress have been flouted by federal agencies, a function routinely undertaken 

by federal courts, and one which "derives from this country's historical reliance on the courts 

as the exponents of procedural fairness. " Weyerhouser Company, 590 F .2d at 1027. The fact 

that it is military facilities being closed, as opposed to customs warehouses, government research 

facilities or any other federal offices is simply not relevant. It is the integrity of the process 

which is at issue in this lawsuit. 

Defendants' second purported ground for applying the political question doctrine 

to this case, &, that an exercise of this Court's jurisdiction would express a "lack of respect 

due" to Congress and the President, is likewise seriously flawed. Defendants urge this court to 

abstain from reviewing the challenged actions in this matter because Congress and the President 

have already reviewed the Commission's recommendations and failed to disapprove them; 

Defendants' argument, however, proves too much, and would result in the preclusion of judicial 

review over almost all agency actions. 

The D.C. Circuit recently rejected this same argument in Armstrong v. Bush, 

suDra, a case relied on by defendants. The government defendants in Armstrong argued that 

the Federal Records Act ("FRA"), like the Presidential Records Act, impliedly precluded judicial 

review. In particular, the Armstrong defendants, like the defendants herein, argued that 

Congress chose to ensure compliance with the FRA through congressional oversight rather than 

judicial review. 924 F.2d at 291. In language equally applicable to the instant matter, the 

Court squarely rejected this argument and held that judicial review is available under the FRA: 

Similarly, the fact that Congress retains some direct oversight over 
.. agencies' compliance with the FRA does not necessarily indicate 



an intent to preclude judicial review. Indeed, in American Friends 
we rejected their argument as over broad because it "would create 
an enormous exception to judicial review: Congress exercises 
oversight over a l l  agencies, gets reports from many, and is often 
consulted by the executive branch before specific actions are 
taken. 'I 

924 F.2d at 291-292 (citation omitted); see also American Friends Service Committee v. 

Webster, 720 F.2d 29, 43-44 (D.C. Cir. 1983). As the D.C. Circuit indicated, defendants' 

argument would preclude review of most agency actions, as Congress may in most instances 

express its disapproval of agency action through a variety of means, including funding 

reductions, passage of specific legislation, or the circumscribing of the agency's jurisdiction. 

The President's limited role in the base closure process is likewise insufficient to 

distinguish the defendants' actions challenged herein from the typical agency action routinely 

reviewed by the federal courts. The President as Chief Executive obviously maintains an 

oversight role over all executive agencies. Defendants have not cited and cannot cite any case w 
which has held this to be sufficient reason for precluding judicial review of agency actions. 

Analogously, the President may sign into law legislation which is constitutionally infirm. 

However, no one would seriously argue that the President's role in enacting that legislation -- 

similar to the President's limited power under the Base Closure Act -- immunizes that legislation 

from review by the federal courts by virtue of the political question doctrine. 

Finally, both Congress and the President had every right to rely on the integrity 

of the process underlying the Commission's recommendation for closure and realignment. 

Under the Base Closure Act, i t  is not the role of Congress or the President to police the 

procedural correctness and fairness of defendants' actions, nor is that the role played by the 

Executive or Legislative branches of government under the Constitution. That is, however, 
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most emphatically and appropriately the role of the federal judiciary under our Constitution and 

w system of laws. 

III. Plaintiffs Have Standing to Challenge the Defendants' Failures to Comply With The 
Procedures Mandated Bv the Base Closure Act 

Defendants assert that none of the plaintiffs has standing to challenge their blatant 

violations of the Base Closure Act. In particular, defendants claim that plaintiff workers and 

their unions lack standing to press both their statutory and constitutional claims, even though 

virtually all of those plaintiff workers will lose their jobs as a direct result of defendants' 

disregard of procedural safeguards. 

A. Plaintiff Workers and Unions Have Standing Under The APA and the 
Constitution To Challenge Defendants' Wrongful Actions 

Though defendants discuss and rely on the D.C. Circuit's holding in NFFE 

throughout their Memorandum, they conspicuously fail to bring to the Court's attention one of 

the most pertinent aspects of the case, namely the Court's holding and discussion concerning 

the standing of the plaintiff workers therein. First, the Court outlined the requirements for 

Article III standing announced by the Supreme Court in Valley Forge Christian College v. 

Americans United for Separation of Church & State, 454 U.S. 464, 472 (1982). In Valley 

Forre, the Court held that Article 111 standing will be found where it is shown that [l] the 

plaintiff "has suffered some actual or threatened injury as a result of the putatively illegal 

conduct of the defendant, and that the injury [2] fairly can be traced to the challenged action 

and [3] is likely to be redressed by a favorable decision." 454 U.S. at 472. Like the NFFE 

plaintiffs, plaintiff workers and unions easily meet this standard. 



In applying this test to the NFFE plaintiffs, i.e., union members whose jobs were 

threatened by base closure, the Court found that NFFE's members had standing, and concluded 

in words equally applicable here: 

First, there can be no doubt that NFFE's members satisfjr the 
"actual injury" requirement; many of them will lose their jobs if 
the base closings are canted out. It is also indisputable that the 
injury NFFE's members will suffer is exclusively traceable to the 
potential base closing. If the base closures do not take place, 
NFFE's members will suffer no harm. Finally, it is clear that the 
harm NFFE's members will suffer as a result of the base closing 
will be redressed by a decision in favor of NFFE. 

Not surprisingly, defendants do not come to terms with this holding or even 

attempt to distinguish it in their Memorandum. Rather, they merely advance the patently 

frivolous argument that plaintiff workers' and unions' injuries are not "fairly traceable" to the 

actions of defendants, and therefore the Vallev Forge test for standing is not satisfied. 

Defendants' Memorandum at 46-50. Thus, defendants argue that their actions did not result in 

harm to plaintiff workers and unions because " [t] he Navy, Secretary of Defense and Commission 

are not vested with final base closing authority. Rather the Act charged the defendants only with 

recommending closures and realignments." Defendants' Memorandum at 48. In this regard, 

defendants disingenuously characterize their intensive efforts and final recommendations as 

"predecisional suggestions," Defendants' Memorandum at 49, and claim that since the President 

and Congress had the power to disapprove their recommendations, plaintiff's injuries are not 

"fairly traceable" to defendants as required for Article I11 standing under Vallev Forge. 

Despite defend'ants' attempt to minimize their critical and preeminent role in the 

base closure process, it can hardly be doubted that plaintiffs' injuries are fairly traceable to their 
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challenged actions. Plaintiffs' allegations -- which must be accepted as true for the purposes of 

this motion -- demonstrate that the Shipyard would not have been closed but for the illegal 

actions of defendants. verified Amended Complaint, 71 167- 1 8 11. Once having slated the 

Shipyard for closure, defendants, in particular the Commission, created a powerful political 

momentum which has led directly to the injury plaintiffs seek to have redressed. The possibility 

that Congress or the President could theoretically have broken the causal link is insufficient to 

defeat standing. See NFFE, 905 F.2d at 403. 

Furthermore, defendants' causation analysis is simply wrong even under the 

authority relied on in their ~emor$ldum. &g Simon v. Eastern Kentucly Welfare Ri~hts  

Or~anization, 426 U.S. 26 (1976); Allen v. Wright, 468 U.S. 737 (1984); Warth v. Seldin, 

422 U.S. 490 (1975). As defendants argue, Simon. Allen and Warth stand for the proposition 

that causation will not be found if there is some "independent reason unrelated" to the 

w alleged cause which could as easily have caused the harm. Simon, 426 U.S. at 43; Defendants' 

Memorandum at 48. That is, it is impossible to say that reason A caused result X, if there are 

also independent reasons B, C and D which might as easily have caused result X. That, 

however, is not the case in this matter. 

The failure of the President and Congress to disapprove the Commission's 

recommendations is not an "independent reason unrelated" to the Commission's 

recommendations. It is indisputable that if the Commission had not slated the Shipyard for 

closure, its continued existence would not be now threatened. Thus, there is budfor causation 

between the Commission's recommendation that the Shipyard be closed and the imminent harm 



to plaintiff workers, which is plainly sufficient to establish Article 111 standing under Simon, 

w Allen and Warth. 

B. Plaintiff Workers and Unions Clearly Fall Within the Zone of Interests of 
the Base Closure Act 

Defendants also claim that plaintiff workers and unions lack standing under the 

APA because they are outside "the zone of interests protected by the Act." Defendants' 

Memorandum at 43 (emphasis supplied). This argument is both legally and factually 

insupportable. As a matter of law, defendants have blatantly misstated the "zone of interest" 

test articulated by the-supreme Court for standing under the APA. In Clzrke v. Securities 

Industry Association, 479 U.S. 388 (1987), the Supreme Court repudiated the restrictive 

approach which some lower courts had taken to the zone of interest test, expressly holding: 

The [zone of interest] test is not meant to be especially demanding; 
in particular. there need be no indication of congressional pumse  
to benefit the would-be plaintiff. 

w 
479 U.S. at 399-400 (emphasis supplied). The Court observed in a footnote to this holding that 

" [ilnsofar as lower court decisions suggest otherwise.. . , they are inconsistent with our 

understanding of the "zone of interest" test, as now formulated." 479 U.S. at 400, n. 15. 

Thus, defendants7 claim that plaintiff workers and unions must show that the Base Closure Act 

was intended to benefit or protect them in order to have standing under the APA is an egregious 

distortion of the law. 

The Supreme Court in Clarke further emphasized that, in view of Congress' intent 

to make agency action presumptively reviewable, the zone of interest test should bar the right to 

judicial review only "if the plaintiffs interests are so marginally related to or inconsistent with 

the purposes implicit in the statute that it cannot reasonably be assumed that Congress intended 
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to permit the suit." 479 U.S. at 399. See also Armstrong. v. Bush, suDra, 924 F.2d at 287- 

88; Glasgow. Inc. v. Federal Highwav Administration, 843 F.2d 130, 134-35 (3d Cir. 1988); 

Citv of Milwaukee v. Block, 823 F.2d 1158, 1167 (7th Cir. 1987). In this case, the interests of 

plaintiff unions and workers are obviously sharply impacted by, and intimately related to, the 

Base Closure Act, and are consistent with the purposes of the Act. This is starkly illustrated by 

the fact that one of the eight criteria approved by Congress governing the base closure and 

realignment process specifically provided for the consideration of "[tlhe economic impact [of 

base closures] on local communities." 56 Fed. Reg. 6374 (Feb. 15, 1991). 

Defendants' sole argument in opposition to this fact is that because Congress 

recognized that some workers would necessarily lose their jobs if their military facility was 

closed, persons like plaintiff unions and workers could not have been within the zone of interest 

of the Base Closure Act. Once again, defendants' superficial analysis seeks to obscure the fact 

that the Base Closure Act is a procedure laden statute, the declared purpose of which is "to 

provide a fair process that will result in the timely closure and realignment of military 

installations. " 10 U. S. C. 4290 1 @) (emphasis supplied). Accordingly, the interest of plaintiff 

workers and unions in defendants' adherence to the procedural safeguards of the Base Closure 

Act is not "inconsistent with the purposes implicit in the statute," Clarke, 479 U.S. at 399, but 

rather is consistent with, and a necessary compliment to, the declared purpose of the Base 

Closure Act. 

The cases cited by defendants are not to the contrary. In Air Courier Conference 

of America v. American Postal Workers Union, 111 S. Ct. 913 (1991), a case discussed 

extensively by defendants, the statute challenged by plaintiff postal union contained no 



procedural safeguards whatsoever, nor was its purpose, express or implicit, to provide a fair 

process or any process whatsoever. The statute challenged in Air Courier was the Private 

Express Statute ("PES"), which merely codified the postal monopoly in the United States. The 

particular provision of the PES in Air Courier allowed the Postal Service to "suspend [the PES 

restrictions] upon any mail route where the public interest requires the suspension. " 11 1 S. Ct. 

at 914. Pursuant to this provision, the Postal Service determined that the public interest required 

the lifting of the ban on "international remailing," which plaintiff union argued would eventually 

reduce employment opportunities for the union's members.'' 11 1 S.Ct. at 916. 

The Air Courier plaintiff thus challenged a substantive administrative 

determination b, that 1ift.ing the ban on international remailing was in the public interest) 

made pursuant to a statute which provided no procedural protection whatsoever. The contrast 

between the PES in Air Courier and the Base Closure Act here is glaring, as the Base Closure 

Act was expressly designed to ensure procedural fairness and protect the integrity of the process 

established by Congress. The PES contained no equivalent provisions. 

Defendants' reliance on District Court's opinion in NFFE is likewise misplaced. 

While the District Court in NFFE did find that plaintiff union lacked standing under the APA, 

which holding defendants' quote extensively, they conspicuously ignore the fact that on appeal 

of that decision, the D.C. Circuit assumed that plaintiff union did have standing under the APA, 

and went on to determine the merits of plaintiff's challenge. 905 F.2d at 405. 

'O "International remailing" entails bypassing the Postal Service, and using private courier 
systems to deposit with foreign postal systems letters destined for foreign addresses. 11 1 
S.Ct. at 916. 
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Moreover, the District Court's holding in NFFE has no relevance to the instant 

w matter, as the 1988 Act challenged there was materially different from the Base Closure Act of 

1990 involved here. The 1988 Act did not contain any of the numerous procedural safeguards 

the violation of which forms the basis of ~laintiffs' claim here; nor was the declared purpose of 

the 1988 Act to provide a "fair process." Indeed, as previously discussed, a primary reason for 

the passage of the Base Closure Act was to address the procedural shortcomings of the 1988 Act. 

Thus, the fact that the District Court in NFFE found that under the 1988 Act plaintiff union 

lacked standing -- which holding was not affirmed by the D.C. Circuit -- has no bearing on the 

instant action. 

C. The Standing of Plaintiff Workers and Unions Precludes Any Challenge to 
the stand in^ of the Other Plaintiffs 

Given that plaintiff unions and their members plainly have standing under Article 

111 and the APA to challenge defendants' violations of the Base Closure Act, this Court need 

not consider the standing of the other plaintiffs, whose position is identical to plaintiff unions 

and workers. &, a, Bowsher v. Synar, 478 U.S. 714, 721 (1986); Secretary of Interior v. 

California, 464 V.S. 312, 319 n. 3 (1984); Coalition on Sensible Trans~ortation. Inc. v. Dole, 

642 F. Supp. 573, 583 n. 2 (D.D.C. 1986). In this regard, the Supreme Court in Bowsher 

opined: 

A threshold issue is whether the Members of Congress, members 
of the National Treasury Employees Union, or the Union itself 
have standing to challenge the constitutionality of the Act in 
question. It is clear that members of the Union, one of whom is 
an appellee here, will sustain injury by not receiving a scheduled 
increase in benefits. This is sufficient to confer standing under 
§274(a)(2) and Article 111. We therefore need not consider the 
standing issue as to the Union or Members of Con~ress. 
Accordingly, we turn to the merits of the case. 



478 U.S. at 721 (citations omitted; emphasis supplied). 

Likewise, the Supreme Court in Secretary of Interior v. California recognized 

and applied this principle: 

Petitioner-defendants (hereafter petitioners) state their disagreement 
with the Court of Appeals for the Ninth Circuit holding that 
environmental groups and local governments have standing to sue 
under CZMA §307(c)(l), but do not challenge that standing 
decision here. Since the State of California clearly does have 
standing;. we need not address the standing of the other respondents, 
whose position here is identical to the State's. 

464 U.S. at 320, fn. 3 (emphasis supplied). 

Accordingly, the standing of the plaintiff unions and their members is sufficient 

to establish the standing of the additional plaintiffs, all of whom are congressmen or 

governmental entities with a direct stake in the Shipyard, the Philadelphia region, and the 

procedural integrity of the base closure process." 

IV. Plaintiff Workers and Unions Have Sufficiently Stated a Claim Under the Due 
Process Clause of the Fifth Amendment 

Defendants argue that plaintiff Shipyard workers and unions have failed to state 

a claim for deprivation of property without due process of law. In this regard, defendants claim 

that (1) plaintiff workers and unions have "no property interest in the Shipyard's continued 

operation"; (2) there "has been no government action that could constitute a deprivation of the 

" The State of New Jersey, Governor James J. Florio and New Jersey State Attorney 
General Robert J. Del Tufo have filed a succinct brief which addresses their clear right to sue 
parens ~atriae on behalf of the citizens of New Jersey. Plaintiffs the Commonwealth of 
Pennsylvania, Governor Casey, Pennsylvania State Attorney General Ernest D. Preate, Jr., the 
State of Delaware and Governor Michael N. Castle hereby join in such brief. In the interest of 
brevity, plaintiffs will not unnecessarily burden this Court with arguments addressing the clear 
and independent standing of each of the other plaintiffs. 



unions' [and workers'] property"; and (3) plaintiff workers and unions "have received all the 

w process that is constitutionally due. " Defendants' Memorandum at 5 1,59 and 62. In fact, none 

of these interrelated arguments has any merit. 

First, plainti.ffs have not claimed an entitlement to the "Shipyard's continued 

operation." Rather, plainti.ffs' property interest under the Base Closure Act is the Shipyard's 

continued operation unless and until it is determined. pursuant to a fair and non-arbitrary process 

in accordance with the mandates of the Base Closure Act. that the Shipvard should be closed. 

This type of property interest in the non-arbitrary and procedurally correct decisionmaking of 

government actors is well established, and has been applied numerous times by the Court of 

Appeals and the District Courts in this Circuit. &, u, Winsett v. McGinnes, 617 F.2d 996, 

1004-1008 (3d Cir. 1980), m. denied, 449 U.S. 1093 (1980), Andersen-Mvers Co.. Inc. v. 

Roach, 660 F. Supp. 106, 109-1 11 @. Kan. 1987); L. & H. Sanitation. Inc. v. Lake Citv 

Sanitation. Inc., 585 F. Supp. 120, 122-125 (E. D. Ark. 1984); Hixon v. Durbin, 560 F. Supp. 

654, 659-661 (E. D. Pa. 1983) (Newcomer, J.); Duva v. World Boxine Association, 548 F. 

Supp. 710, 721-723 @. N.J. 1982); Tel~rom~ter of Erie. Inc. v. Citv of Erie, 537 F. Supp. 6, 

9-11 (W.D. Pa. 1981); Three Rivers Cablevision v. City of Pittsburgh, 502 F. Supp. 1118, 

1130-1132 (W.D. Pa. 1980). 

Furthermore, plaintiffs do not claim that they have a property right in "the 

procedure itself' established by the Act. See Defendants' Memorandum at 52. In fact, the 

principal case relied on by defendants to defeat this strawrnan argument demonstrates the validity 

of plaintiffs' true property interest. Thus, in Three Rivers Cablevision v. Citv of Pittsburgh the 

District Court for the Western District of Pennsylvania held that the right of the lowest bidder 



for a cable franchise to be awarded that franchise by the city in accordance with the mandate of 

v the relevant statutes was a property interest protected by the Due Process Clause. 502 F. Supp. 

at 1131. In this regard the Court opined: 

Simply stated, the [property] interest was the right of the lowest 
responsible bidder in full compliance with the specifications to be 
awarded the contract once the city in fact decided to make an 
award. The due process to which one possessing the protected 
interest was entitled was the non-arbitrary exercise by the city of 
its discretion in making the award. And it follows that a 
deprivation of the substantive benefit (the protected property 
interest) without the process due is an actionable wrong. 

502 F. Supp. at 1131. 

The Court's holding was thus consistent with the holding in Winsett v. McGinnes, 

in which the Third Circuit found that the plaintiff had a protected interest in the exercise of a 

government agency's discretion being exercised consistently with the "purpose and policy 

behind" the relevant statute. 617 F.2d at 1007. The Court in Three Rivers identified the 

operative principle underlying both its holding and that of the Third Circuit in Winsett: 

The determinative factor in Winsett was that the scope of discretion 
to be employed in assessing an applicant was not absolute, but 
under state law had to be exercised in a reasonable manner. The 
same is true in the case at bar.. . . 

502 F. Supp. at 1131. 

Defendants' arbitrary departure from the mandated procedure of the Base Closure 

Act is directly analogous to the actions of the defendants in the above cases, which violated the 

plaintiffs' rights to the non-arbitrary exercise of an important governmental power. Indeed, the 

principle applied in Winsett, Three Rivers and the other cases cited herein applies with even 

greater force in the instant matter, as the benefit protected by the due process clause in those 



cases was a prospective one, whereas in the instant matter plaintiff workers already possess their 

jobs and are threatened, through defendants' due process violations, with the loss of them. 

Defendants' second argument, that there has been no government action that could 

constitute a deprivation of property, is absurd on its face. In Three Rivers, for example, it was 

beyond dispute that the plaintiff's injury in not being awarded the franchise to which it was 

entitled under the relevant statutes, and the award of that franchise to another party, was a 

deprivation caused by government action. Similarly, the closure of the Shipyard as a result of 

defendants' arbitrary departure from the prescribed procedures of the Base Closure Act will 

result in an injury to plaintiffs which, like plaintiff's injury in Three Rivers, is clearly a 

deprivation caused by government action. 

The cases cited by defendants are not to the contrary. The plaintiffs in both 

Cospito v. Heckler, 742 F.2d 72 (3d Cir. 1984) and O'Bannon v. Town Court ~ u r s i n ~  Center, 

447 U.S. 773 (1980) were patients in medical facilities who had lost federal medicare and 

medicaid benefits because their respective facilities had been decertified by the Secretary of 

Health, Education and Welfare. In both cases, however, the plaintiffs sought a "pretermination 

hearing," which was not a procedure even arguably required by the relevant statutes or agency 

regulations. See Cos~ito, 742 F.2d at 80. In this case, the judicial review sought is limited to 

the integrity of the process. Accordingly, neither Cos~ito nor O'Bannon have any relevance to 

this matter. 

Finally, defendants' argument that plaintiff workers and unions have received "all 

the process that is constitutionally due" is manifestly erroneous. The cases cited by defendants 

to support this proposition are utterly inapposite, as they involve attempts to challenge legislation 



which did not infringe any identifiable constitutional right, but rather had shortcomings which 

the courts held should be addressed by the legislature. See Minnesota State Bd. For Community 

Colleges v. Knight, 465 U.S. 271 (1984); Alessi v. Pennsylvania Department of Public Welfare, 

893 F.2d 1444 (3d Cir. 1990). In the instant matter, plaintiffs do not challenge the Base Closure 

Act itself, but rather only defendants' blatant disregard of its procedural mandates. Defendants 

have cited no authority -- and in fact none exists -- which can alter the inescapable conclusion 

that plaintiffs' due process rights consist at a minimum of defendants' adherence to the express 

procedural safeguards of the Base Closure Act. 



CONCLUSION 

For the foregoing reasons, plaintiffs respectfully request that this coua deny 

defendants' motion to dismiss the Verified Amended Complaint. 
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C.  20006-1 604 
202-653-0823 JIM COURTER, CHAIRMAN 

COMMISSIONERS: 
WILLIAM L. BALL. 111 
HOWARD H. CALUWAY 
GEN. DUANE H. CASSIDY, USAF (RET) 

May 29,1991 
ARTHUR LEVITT, JR. 
JAMES SMITH 11, P.E. 
ROBERT 0 .  STUART, JR. 
ALEXANDER 6. TROWBRIDGE 

The Honorable Arlen Specter 
United States Senate 
303 Hart Senate Office Building 
Washington, D.C. 20510-3 02 

Dear s e + C t e r , & ~  

As you requested, I am transmitting the following information for your 
attention. Please find attached: 

*Informal notesiaker curing three meetings between members of the Navy's 
Base Structure Committee (BSC) and the senior staff of  the Defense Base 
Closure and Realignment Commission; and 

*Copies of t he  mapping, prepar3a by the Navy, which serves as a "cross walk" 
between the VCNO criteria and the Do0 criteria (1-4) relating to military 
value. 

Thank you again for bringing your concerns and questions to the Cornmissionfs 
attention. Please don't hesitate to contact rrie or Ms. Wendi Petsinger, the 
Commission's Senate Liaison at (202) 653-0823 if you have any furiner questions. 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 20006-1604 
202-653-0823 JIM COURTER, CHAIRMAN 

May 29,1991 

COMMISSIONERS: 
WILLIAM L. BALL, 111 
HOWARD H. CALUWAY 
GEN. DUANE H. CASSIDY. USAF (RETI 
ARTHUR LEVIT ,  JR. 
JAMES SMITH 11, P.E. 
ROBERT 0 .  STUART, JR. 
ALEXANDER B. TROWBRIDGE 

The Honorable Robert E. Andrews 
U.S. House of Representatives 
1005 Longworth House Office Building 
'Nashington, D.C. 2051 5 

Dear Congressman Andrews, 

As you requested, I am transmitting the following information for your 
attention. Please find attached: 

'Informal notes taken during three meetings between members of tne Navy's 
Base Structure Committee (BSC) and the senior staff of the Defense Base 
Closure and Realignment Commission; and 

*Copies of the mapping, prepared by the Navy, which serves as a "cross wa lk "  
between the VCNO criteria and the DoD criteria (1-4) relating to military 
value. 

Thank you again for bringing your concerns and questions to the Commission's 
attention. Please don't hesitate to contact me or Mr. Jamie Gallagher, the 
Commission's House Liaison a t  (202) 653-0823 if you ha \~e  any further questions. 

JC: jg 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 20006-1604 
2026539823 

May 29,1991 

JIM COURTER, CHAIRMAN 

COMMISSIONERS: 
WILLIAM L. BALL, 111 
HOWARD H. CALLAWAY 
GEN. DUANE H. CWSIDY, USAF (RET) 
ARTHUR LEYIH ,  JR. 
JAMES SMITH 11. P.E. 
ROBERT D. STUART, JR. 
ALEXANDER 8. TROWBRIDGE 

The Honorable Bill McCollum 
U.S. House of Representatives 
2453 Ravburn House Office Building - 
washington, D.C. 2051 5 

As you requested, I am transmitting the following information for your 
attention. Please find attached: 

*Informal notes taken during three meetings between members of the Navy's 
Base Structure Committee (BSC) and the senior staff of the Defense Base 
Closure and Realignment Commission; and 

"Copies of the mapping, prepared by the Navy, which serves as a "cross wafk" 
between the VCNO criteria and the Do0 criteria (1-4) relatrng to military 

- value. 

Thank you again for bringing your concernsand questions to  the Commission's 
attention. Please don't hesitate to contact me or Mr. Jamie Gallagher, the 
Commission's House Liaisoc a t  (202) 653-0823 if you have any further questions. 

airman 
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
162.5 K STREET, N.W. SUITE 400 

VYASHINGTON, D. C. 20006-1604 
202-653-0823 JIM COURTER. CHAIRMAN 

COMMISSIONERS: 
WILLIAM L. BALL, 111 
HOWARD H. U L U W A Y  
GEN. DUANE H. CASSIDY, USAF (RETJ 
ARTHUR LEVITT, JR. 
JAMES SMITH 11. P.E. 
ROBERT D. STUART, JR. 
ALEXANDER 8 .  TROWBRIDGE 

May 31, 1991 

The Honorable Arlen Specter 
Linited States Senate 
303 Hart Senate Office Buildinq 
Washington, D.C. 20510-38132- 

As you requested, I am transmitting the following information for your 
attention. Please find attached: 

*Informal notes taken during the May 29 meeting between members of the 
Navy's Base Structure Committee (BSC) and the senior staff of the Defense 
Base Closure and Realignment Commission; and 

*A  copy of the Navy's narrative, which illustrates the relationship between the 
"OPNAV Study" evaluation factors and the BSCIDoD criteria. I t  was prepared 
by the BSC a t  the reql~est of the Defense Base Closure and Rcai~gnment 
Commission. 

Thank you again for bringing yoirr concerns and questions to the Commission's 
attention. Please don't hesitate to  contact me or Ms. Wendi Petsinger, the 
Commission's Senate Liaison a t  (202) 653-0823 if you have any further q~est ionr .  

TER 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

\WASHINGTON, D. C. 20006-1604 
202-653-0823 JIM COURTER. CHAIRMAN 

COMMISSIONERS: 
WILLIAM L. BALL. 111 
HOWARD H. CALLAWAY 
GEN. DUANE H. CASSIDY, USAF (REZJ 
ARTHUR IEYITT, JR. 
JAMES SMITH 11, P.E. 
ROBERT 0. STUART, JR. 
ALEXANDER 6. TROWBRIDGE 

May 31, 1991 

The Honorable Connie Mack: 
United States Senate 
517 Hart Senate Office Building 
Washington, D.C. 20510-09194 

Dear Senator Mack, 

As you requested, I am transmitting the following information for your 
attention. Please find attached: 

"Informal notes taken during the May  29 meeting between members o f  the 
Navy's Base Structure Committee (BSC) and the senior staff o f  the Defense 
Base Closure and Realignment Commission; and 

* A  copy of the Navy's narratrve, which illustrates the relationship between the 
"OPNAV S;udyn evali~ation factors and the BSCiDoD criteria. It was prepared 
by the BSC at the request of the Defense Base Closure and Realignment 
Commission. 

Thank you again for brirging your concerns and questions to  the Commission's 
attention. Please don't hesitate to  contact me or Ms. Wendi Petsinger, the 
Commission's Senate Liaison a t  (202) 653-0823 if you have any further questions. 

airman 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 20006-1604 
2026530823 JIM COURTER. CHAIRMAN 

COMMISSIONERS: 
WILUAM I. BALL. 111 
HOWARD H. W L U W A Y  
GEN. DUANE H. CASSIDY, USAF (RET) 
ARTHUR LEVIH, JR. 
JAMES SMITH 11, P.E. 
ROBERT D. STUART, JR. 
ALEXANDER 6. TROWBRIDGE 

May 31, 1991 

The Honorable Dana Rohrabacher 
U.S. House of  Representatives 
1039 Longworth House Office Building 
Washington, D.C. 2051 5 

Dea: Congressman Rohrabacher, 

As you requested, I am transmitting the foilowing information for your 
attention. Please find attached: 

"Informal notes taken during the Wlay 29 meeting between members of the 
Navy's Base Strilcture Committee (BSC) and the senior staff of the Deiefise 
Base Closure and R?aiignmenr Commission; and 

*A  copy of the Navy's narrative, which illustrates the relat~onship between the 
"OPNAV Study" evaluation factors and the BSC.DoD criteria. I t  was prepared 
by the BSC a t  the request of the Defense Base Closure and Realignment 
Commission. 

Thank you again for bringing your concerns and questions to the Cornmission's 
attention. Please don't hesitate t o  contact me or Mr. Jamie Gallagher, the 
Commission's House Liaison a t  (202) 653-0823 if you have a n y  further questions. 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 20006-1604 
202-653-0823 

May 31,1991 

JIM COURTER. CHAIRMAN 

COMMISSIONERS; 
WILLIAM L. B A U .  111 
HOWARD H. W L U W A Y  
GEN. DUANE H. W S I D Y ,  USAF (RET) 
ARTHUR L E V I T  JR. 
JAMES SMITH 11, P.E. 
ROBERT D. STUART. JR. 
ALEXANDER B. TROWBRIDGE 

The Honorable Robert E. Andrews 
U.S. House of Representatives 
lOOS Longworth House Office Building 
Washington, D.C. 205 1 5  

Dear Congressman Andrews, 

Ps you requested. I am transmitting the following information for your 
attention. Please find attached: 

*Informal notes taken during the May 29 meeting between members of the 
Navy's Base Structure Committee (BSC) and the senior staff of the Defense 
Base Closure and Realignment Commission; and 

* A  copy of the Navy's narrative, which illustrates the relationship between the 
"OPNAV Study" evaluation factors and the BSCIDoD criteria. It was prepared 
by the BSC a t  the request of the Defense Base Closure and Realignment 
Commission. 

Thank you aga!n for bringing your concerns and questions to the Commission's 
attention. Please don't hesitate to  contact me or Mr. Jamie Gallagher, tne 
Commission's House Liaison at (202) 653-0823 if you have any further auestions. 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON. D. C.  20006-1 604 
202-653-0823 

May 31, 1991 

JIM COURTER. CHAIRMAN 

COMMISSIONERS: 
WlLUAM L. B A U ,  I11 
HOWARD H. CALUWAY 
GEN. DUANE H. CASSIDY, USAF (RET) 
ARTHUR LNITT .  JR. 
JAMES SMITH 11, P.E. 
ROBERT D. STUART, JR. 
ALEXANDER B. TROWBRIDGE 

The Honorable Bill McCollum 
U.S. House of Representatives 
2453 Rayburn House Office Building 

Washington, D.C. 20515 

Dear ~ o n g r ~ C c o u r n . ~ ~  

As you requested, I am transmitting the following information for your 
attention. Please find attached: 

*Informal notes taken during the May 29 meeting between members of the 
Navy's Base Structure Committee (BSC) and the senior staff o f  the Defense 
Base Closure and Realignment Commission; and 

*A copy of the Navy's narrative, which illustrates the relationship between the 
"OPNAV Study" evaluation factors and the BSC!DoD cr~teria. I t  was prepared 
by the BSC a t  the request of the Defense Base Closure and Realignment 
Commission. 

Thank you again for bringing your concerns and questions to the Commission's 
attention. Please don't hesitate to  contact me or Mr. Jamie Gallagher, rhe 
Commission's House Liaison a t  (202) 653-0823 if you have any further questions. 

hairman 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C.  20006-1604 
202-653-0823 JIM COURTER, CHAIRMAN 

COMMISSIONERS: 
WlWAM L. BALL. 111 
HOWARD H. u L u w A r  
GEN. DUANE H. USSIDY, USAF (RET) 
ARTHUR LNITT,  JR. 
JAMES SMITH 11, P.E. 
ROBERT 0. STUART, JR. 
ALEXANDER B. TROWBRIDGE 

The Honorable Patricia Schroeaer 
U.S. House of Representatives 
2208 Rayburn House Office Building 

Washington, D.C. 205 15  

Dear Congresswoman Schroede:, 

As you requested, I am transmitting the following information for your 
attention. Please find attached: 

'Informal notesiaken during the May 29 meeting between members of the 
Navy's Base Structure Committee (BSC) and the senior staff of the Defense 
Base Closure and Realignment Commission; and 

* A  copy of the Navy's narrative, which illustrates the relationship between the 
"OPNAV Study" evaluation factors and the BSCIDoD criteria. It was prepared 
by the BSC a t  the request of the Defense Base Closure and Realignment 
Commission. 

Thank you again for bringing yoGr conc2rns and questions to  the Commission's 
attention. Please don't hesirare to contact me or Mr. Jamie Gallagher, the 
Commission's House Liaison a t  (202) 653-0823 if you have any further questions. 
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 20006-1604 
202-653-0823 JIM COURTER, CHAIRMAN 

COMMISSIONERS: 
WILLIAM L. BALL. 111 
HOWARD H. CALLA WAY 

May 29,199 1 
GEN. DUANE H. CASSIDY, USAF (RET) 
ARTHUR LffITl ,  JR. 
JAMES SMITH 11, P.E. 
ROBERT D. STUART, JR. 
ALEXANDER 8. TROWBRIDGE 

The Honorable Bill McCollum 
U.S. House of Representatives 
2453 Rayburn ~ o u s e  Office Builarng 
Washington, D.C. 2051 5 

As yo" requested, I am transmitting the following information for your 
attention. Please find attached: 

*Informal notes taken during three meetings between members of the Navy's 
Base Structure Committee (BSC) and the senior staff of the Defense Base 
Closure and Realignment Commission; and 

*Copies of the mapping, prepared by the Navy, which serves as a "cross walk"  
between the VCNO criteria and the DoD criteria (1-4) relating to military 
value. 

Thank you again for bringing your concerns and questions to  the Commission's 
attention. Please don't hesitate to contact me or Mr. Jamie Gallagher, the 
Commission's House Liaison a t  (202) 653-0823 if you have any further questions. 
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THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

NAVY BASE STRUCTURE COMMITTEE MEETING 

Monday May 20, 1991 
Attending: 

Navy: Ms. Schafer, VAdm. Loftus, LtGen. Winglass, MajGen. 
Gardner, RAdm. Oliver, Capt. Tzavaras, Mr. Nemfakos, Cdr. 
Wong, Mr. Herron, Ms. Ryan 

Commission: Mr. Behrmann, Mr. Hirsch, Mr. Borden, Mr. Moore, 
Mr. Yellin, Mr. Zangla, Mr. Crosslin, Mr. Neve, Ms. 
Armf ield ................................................................. 

Meeting began with Navy expressing, "We're here to help you. We 
have no pitches to make." (Schafer). The BSC will be happy to meet 
with the commissioners, should they wish. Our recommendations make 
the best operational sense for the Navy. We want to persuade you of 
this. We thought our detailed analysis was enough record of our 
decision--that we provided adequate documentation. ................................................................. 
The following is the record on a number of questions presented to 
the BSC: 

Question: What relative weights were used for criteria 1-4? 
Schafer: Two-step process: if there was excess capacity in a 

category, we rated each installation in that category. Even 
looked at categories where excess capacity was not calculated, 
but the numbers did not make sense (ex. training: were 
told there was no excess capacity, but knowing forces were 
decreasing made us hold interviews to determine there was 
excess capacity.) 

We did not give a percentage weight to each criteria. 
After we did military rating, did overall grading, 
incorporating the military ratings. We used color ratings on 
each military criteria to develop the overall final military 
grade. 

All of the greens were placed aside. Then eliminated the 
yellows with special circumstances (called "step-5 check- 

off"). Looked closely at closing scenarios, COBRA, etc. for all 
reds. 

Question: No agreement to give any given criteria a certain weight? 
Schafer: Mission suitability was weighted as heavily or more so 

than the others. But there was no number grade. Sometimes 
other factors outweighed criterion #I, or the criteria were 
fuzzy (ex. air space fit under mission criterion or facilities 
criterion). 

Nemfakos: We gave no weight values to any category. Navy's 
strategy: activities not uniquely focused. For example, a 
naval station provides berthing, but also is a training asset 
because it might be near a training command establishment. 
With such uncertainty, absolute numerical values would distort 
the record. Therefore, not all the yellows were the same. 



Difficult to come up with dead-set absolutes. A base might, 
for example, get a yellow for cost, but that is not the same 

yellow as for other activities that satisfied a different set 
of requirements. 

Schafer: For example, Treasure Island is a naval station and has 
berthing. But it's limited as a naval station. It's really 
used for administration, training, and housing to support 
Alameda. This is why we didnl t offer it up--because we plan to 
keep carriers at Alameda. So when you see excess berthing 
capacity, you can't look at Treasure Island as a homeport we 
can close to cut the excess capacity. 

Behrmann: Why was there not a narrative to explain the differences? 
Schafer: In retrospect, it would have been easier. 
Loftus: We could do that now. We thought we did with GAO. We 

answered all their questions, and asked if they needed any 
more help. They said no. We'll do the same thing with you as 
long as you want. Let's go down the list, category by 
category .... 

Behrmann: Instead of that, provide a narrative to explain why you 
gave the overall military rankings. 

 chafer: We gave the reasons for ones we proposed closing. Now you 
are asking us to give you the reasons for not closing the 
yellows. 

Nemfakos: It's subjective. We started with the comments of 
operators and then questioned them. There was a lot of give 
and take. We canf t reconstruct that. We didnf t use numbers for 
four criteria and plug them into a machine. The answers would 
make us close the wrong bases. That's the process we used in 
1988, and we weren't happy with it. You can't reduce such 
subjective things to numbers. For example, one can say itf s 
good for a shipyard to be within 50 miles 06 open water. That 
sounds good for a LCdr who doesn't have the big picture. We in 
this room can see that picture: a shipyard doesn't need to be 
near open water because a ship spends six months in the yard. 

Question: We want to see the pattern leading to the selection of 
one base over another within a category. We need to understand 
at least the subjective processes and rules--the application 
of decision rules. We just don't understand your process, and 
thus can't defend it. 

Answer: It's very important for the Navy to be able to close 
facilities it no longer needs. We want to help you. 

Gardner: We each bring more than 30 years experience to the table. 
We did objective, honest, hard work, and left here with clear 
consciences. If theref s a fairer way to do this, I donf t know 
what it is. We had no preconceptions or political notions. I 
never thought the Secretary expected us to quantify to the 
extent that you don't need us. 

Oliver: We avoided quantifiable things, to steer away from the 
mistakes of the 88 Commission. 

Question: VCNO data--did you take exception to the data provided or 
the conclusions? Specific examples? 

Answer: Ms. Schafer read it and had it open in front of her as we 
marked our own grades. But we looked at it critically. Ex: 
Bangor was downgraded operationally because it had more than 



75 days of fog a year. But why put a sub base there if fog is 
relevant? We wanted to bring military judgment to bear. 
We used it as a starting point. The VCNO staff couldnf t answer 
a lot of our questions; that's why we had people come in-- 
those who owned the places. We had them explain the data to 
us. We didnft have time to recreate the whole study, so we 
took our own time to interview the operators, to get to some 
kind of truth and draw a conclusion. 

Question: Did you record the corrections? 
Answer: In the backup books, which you have. We never reran the 

OpNav input to show where it ought to be if we did the 
color coding as opposed to the staff doing it. 

Question: How did your system work with the capacity analysis? Take 
training for example. What data did you use to correct the 
original errors? (This is a sizing and force structure 
question.) Take training as an example. 

Answer: Training capacity was originally calculated in 1000 square 
feet of classroom space. But with that analysis, a deficiency 
was revealed. The person in charge of training said hefd need 
more in the future to get money from Congress. But we know the 
force was being reduced. Logic shows that there will be excess 
capacity in future. We saw the VCNO group internally rated the 
quality of the classrooms. We were operating at cross purposes 
with the VCNO data. 

So then we looked at the loading establishment. There 
are peak training periods, such as after high school 
graduation. Then we need more capacity. But there was still 
excess overall. 

We determined feeding and sleeping space were the key 
data, and used that to replace 1000 square feet of classrooms. 
From that, we developed our recommendation to close Orlando. 
It resulted from a capacity and sizing analysis--the ability 
to move all activities of one base to another. 

Question: Did you look at training in nontraining, nongovernment- 
owned spaces to try to bring it all into cheaper, government- 
owned property? 

Answer: We looked at all sorts of training. A lot is co-located 
with fleet activities. Trying to pull together all of it in 
one place can be more expensive than leasing land. For 
example, if you bring a sailor from a fleet area to Memphis 
you lose time and travel expense. Also, you have to replace 
that sailor on the ship where he works. This is an example of 
how numbers lie. And you can't quantify this. 

We looked at the Aegis weapon center in NJ, for closure, 
for example. It's contractor-operated. But too expensive to 
move. We looked at the 19 biggest training centers; not 
everything. 

Question: In your 28 Jan 91 memo, step 6 of the Navy process 
determines a target number of bases to close based upon the 
capacity analysis. For naval stations, what was that target 
number and how was it determined? 

Answer: There was no target in terms of number of bases to close or 
keep open. This is a disconnect with the memo. The word 
lltargetll was meant as a verb, not a noun. 



We knew we had enough excess capacity in naval stations 
with the yellows and reds, and didn't need to look beyond. 

We looked at where to park the ships when they come home. 
With the uncertain budget, we might not be able to maintain 
the OpTempo. We have to have enough space to allow for 
contingency and mobilization. We didn't try to get to zero. 

Question: Did you determine an amount of excess berthing capacity 
that it was desirable to retain after the recommended 
closures? 

Answer: The Commission has three phases. We will wait for 1993 and 
1995 to address the closures we can't address now. Once we 
lose a naval station, we can't get it back. 

Lots of our excess capacity is on loading piers, Earle, 
NJ, for example. But safety regulations prevent us from 
homeporting ships there. 

Schafer: DoD didn't tell us to explain why we did not propose to 
close certain bases. We know we need to bring that out more. 

Discussion about how BSC reasoning not clear. BSC suggests that 
specifics be addressed. 

Charleston: Mission: VCNO group rated green, but BSC yellow. Why? 
BSC looked at the Charleston channel and the ease of passage. 
It could easily be interdicted or bottled up in combat. But 
the VCNO group measured access to ocean in terms of miles to 
open water. This is misleading. This is why the BSC recoded 
Charleston yellow for mission. 

Question: Why, if you knew the questions the VCNO group was 
answering were the wrong ones, didn't you fix it before you 
got to that point? Why use the same format? 

Answer: We used the same format as in 1988 because GAO and the 
Congress had approved it. We went out and got new data in 
1990. We in this room had never seen the format before, so we 
didn't know it was bad before we saw results. 

Question: Why no internal controls? 
Answer: DoD guidance came out in February or March. Our review was 

a kind of internal control. Our interviews of operators acted 
as a check. 

Commission request: Do narratives on paper (ex. Charleston and 
reason it changed from green to yellow). And explain why, if 
2 bases each got 2 yellows and 2 greens, that their overall 
ratings differed. 

Question: No excess capacity was shown for carrier airwing bases, 
so why was this subcategory chosen as a closure target? 

Answer: We didn't do subcategories (This is Commission's own term). 
Had 2 master jet bases on each coast. We had excess capacity 
and looked at what we could move. We had excess capacity at 
Lemoore. If we replaced the attack community at Whidbey, where 
would it go?- Lemoore. Whidbey became more and more vulnerable 
the more you looked at it. 

Question: What about the uncertainty of what's going to replace the 
A-6 now at Whidbey? The uncertain timing? 

Answer: The A-6s are going away. The F/A-18 is left, and it Is at 



Lemoore. You can't fit Lemoore into Whidbey, but you can do 
the reverse. The AX will go to Lemoore no matter what. The 
Navy will only build the infrastructure to support them once. 
Part of what we'd build at Lemoore would be to support the A- 
6, but not all. 

The military construction money spent at Lemoore will 
support the A-6; not the follow-on since we don't know what 
those requirements will be. There would be no hangar 
construction at Lemoore. Just hangar rehab and training and 
maintenance rehab and construction and a new runway. 

Question: Can you do electronic jamming at Lemoore? 
Answer: Yes. Must be more careful, butthe ranges are set up. Ex., 

Fallon. Access to range is only a scheduling problem; itf s not 
insurmountable. The ordnance ranges in Lemoore are over the 
deserts; at Whidbey they are over water. There are tradeoffs. 

Commission request: Please verify all the housing that will be 
built at Lemoore. 

Question: At Whidbey: if an aircraft based at Everett is damaged 
and must be repaired, where would it go if Whidbey NAS was 
gone? 

Answer: Either repair it on the carrier, or barge it somewhere and 
have NARF fly in (from wherever--Alameda, Jacksonville, etc.) 
to repair it. Not having NAS nearby is no problem. 

Question: Jet training facilities: what other options considered? 
Answer: We talked about all three. Wetlands: three options: avoid . 

loss, minimize loss, replace them. We will do the latter. We 
won't know the value until the actual survey. The runways 
don't have to be built on the wetlands. In earlier years, 
we'll need Chase OLF more than later. Might be able to close 
totally. 

Question: Projected training requirement (PTR) for Meridian is 160 
per year. A 1990 CNATRA analysis said that air space 
saturation at Meridian precluded absorbing any more PTR over 
a 5% surge capability. At that time, Meridian PTR was 130. How 
did you consider this? 

Answer: This was not a major issue to the training command people. 
Question: Did you consider the potential efficiencies of having all 

jet pilot training in south Texas? 
Answer: Kingsville and Chase wouldn't fit all required. There's 

more at Meridian than air training; there are A-schools, etc. 
Chase is as clean a shutdown as possible; keep slightly more 
than two airfields. 

Question: Why not close Meridian, move its pilot training mission 
to south Texas, its school to Orlando, and move the RTC to 
Great Lakes? 

Answer: We don't have enough capacity to do without Meridian. There 
isn't enough room in two Texas bases. We didn't look at costs 
of moving Meridian. 

We had a brief discussion about whether there was 
anything else in South Texas, only very old Air Force runways 
in bad condition. Easier to use Chase as bounce field. 
Kingsville has larger capacity than Chase. Meridian is too far 
away to be bounce field for Chase and Kingsville. 



Question: Is there encroachment at Meridian? 
Answer: None of the operators ever mentioned it to the BSC. It's an 

air space management issue, not a stopper. 

Question: Since there's no excess capacity in the Marine Corps air 
station category, why was Tustin proposed for closure? 

Answer: There is excess capacity in hangar space (air maintenance) 
and parking apron space. 

Question: Some cleanup sites at Tustin will not be cleaned for 
twenty to thirty years. How was this considered when 
calculating the land sale return? 

Answer: Much of the cleanup will be groundwater, so the surface 
probably still can be used. There are lots of overflight 
restrictions now. These will go away and raise the value of 
the land. Thus, we should get more for land sale than we 
calculated. 

Question: If the corrected COBRA data for Tustin increased the ROI 
to 100 years, as GAO states, would your recommendations 
change? 

Answer: Even if the ROI was 100 years, Tustin would still have been 
on the list for operational reasons. We'd like to be able to 
look at all our bases from such an operational perspective. 

Nemfakos: "The Marine Corps is small enough, you can more 
easily do that kind of thing. The people in Tustin want us 
out. Operationally, we need to get out." 

BSC: We insisted on an absolute consensus in BSC. Sometimes it took 
a long time, but we always came to it, after talking to fleet, 
platform sponsor, and resource sponsor. Philadelphia Naval 
Shipyard, for example, took a long time for us to develop 
consensus. 

Question: After closing Orlando, how much recruit training surge 
capacity is left without military construction? 

Answer: We have a short-term surge capability now (have low loads 
and high ones at different times of year). Long term, we would 
have to build new facilities. In Orlando there is no room to 
build. San Diego may be harder to expand, but it's next to A- 
schools, to the fleet--its location is Itperfect.l1 

Commission will request in writing two things: 
1. A major force-level review for every installation, 

concentrating on the ones where the VCNO data did not 
match the BSC data. The BSC will build us a bridge from 
one to another. 

2. Explain how the BSC system tracked with the DoD criteria. 
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THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

Navy Base Structure Committee Meeting 

Wednesday, May 22, 1991 

Attending: 
Navy- Mr. Rose, RAdm. Oliver, MGen. Gardner, Capt. Burke, 

Capt. Tsavaras, Capt. Wynn, Mr. Anderson, Cdr. 
Morrow, Mr. Nemfakos, Cdr. Wong and LCdr. Sonntag. 

Commission- Mr. Behrmann, Mr. Hirsch, Mr. Borden, Mr. 
Yellin, Mr. Crosslin, Mr. Neve and Ms. Armfield. 

Topic : Discussion and presentation by Commission to Navy Base 
Structure Committee concerning the Commission IrPlan 
of Action and Milestonestt for the Navy. ................................................................. 

General Discussion 

The Commission inquired as to any apparent problems with the 
request by Senator Specter's office for information about the 
proposed base closures and realignments. It was explained that the 
letter was mistakenly assigned the normal routing (approximately 2 
weeks) without regard to the content or the office from which it 
came. Once the error was detected, a quick response was given. 

Mr. Behrmann relayed to the members of the Navy Base Structure 
Committee his appreciation on behalf of the Commission for taking 
the time to meet with the members and discuss a proposed ltPlan of 
Action and Milestonesn for the Navy to follow. He also expressed 
concern that the deadlines listed in the plan be met and, 
accordingly, if anyone could foresee problems therein, that this 
meeting be used as an opportunity to discuss potential problems. 

In addition, the topic of possible missing data in the Navy 
section of the report was discussed. The Commission staff members 
explained that the order in which the Navy placed its report slowed 
the analysis process down because it was chronological and not 
organized by base. It was agreed that should any information be 
missing, the Navy would be sure to respond in a courteous and 
timely manner. 

The primary topic of discussion was the absence of Navy 
mapping between VCNO major factors and DoD criteria used by the 
BSC. The Commission asked that perhaps a separate mapping for each 
category could be done if needed; the important point being that a 
connection must be drawn between the two. BSC explained that when 
the VCNO study began in February 1990, it was not known that a law 
would exist requiring the formation of DoD criteria. For example, 
military value was not stressed then. And while a conceptual 
relationship underlies the whole process, a more clear and precise 
connection must be made. 



In turn, the BSC expressed some concern regarding the tone of 
a press release given out by the Commission. The staff members 
assured the BSC that it is the purpose of the Commission to analyze 
and justify the Navy BSC process to the President, Senators, 
Congressman and the general public. In order to do so, the BSC 
must work with the Commission to be as open as possible in their 
transmittal of information. 

BSC members explained that in computing savings, much of the 
data received from local commanding officers was parochial because 
they have vested interests in keeping their bases open. For 
example, some of the reports included added costs that did not make 
sense - for new computers, new kitchens, etc. Nevertheless, the 
Commission staff recognized the many years of experience that went 
into a "sanity checkn of the data received. The BSC was informed 
that COBRAS may need to be done on different case scenarios. 

The BSC explained that the other services may not have had the 
problem of parochialism. The Air Force has "cleaner killsm and 
makes it easier to justify replacement costs. The tenancy 
structure is different in the Navy. In Philadelphia, for example, 
the BSC listened to a great deal of argument concerning tenants and 
not just the shipyard function. 

The Commission asked that further data be organized by 
installation within a category and that an explanation be provided 
as to why two greens and two yellows sometimes yielded different 
overall grades. BSC replied that they usually rated green because 
of surge. For RTCs, we saw we needed two, rather than three. All 
possible combinations were studied and Orlando came out the lowest 
in each case. Therefore, it was given the yellow rating. The BSC 
would further explain why San Diego was the only base the Navy 
would keep if necessary and how it decided which of the others 
should be considered for closure or realignment. 

In concluding the meeting, it was agreed that the Commission 
and the BSC would work closely with regard to the time constraints 
and the process followed by the BSC. The Commission explained that 
should the analysis prove fruitless, a fall-back plan was prepared 
and that the BSC would be offered a role in that plan. 
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RECORD OF BASE CLOSURE AND REALIGNMENT COMMISSION MEETING WITH THE 
NAVY'S BASE STRUCTURE COMMITTEE 

May 24, 1991; Pentagon Room 4E630 

Participants: See attached listing. 

Purpose: To receive the BSCfs written and oral responses to the 
Commissionfs plan of action presented on May 22, 1991. 

1. The BSC presented a report, along with oral 
explanationsfin response to the first three requirements 
in the Commission's plan, i.e. written explanation of 
decisions made by the Navy; Itmapping" between the five 
VCNO major factors and the the DOD criteria; and 
explanations for the changes made by the BSC to the VCNO 
ratings. ( RADM Oliver and others are now referring to 
the VCNO study as the "OPNAV Studyl1.) 

2. The Commission staff gave the BSC a listing of four 
analysis initiatives with specific information the 
Commission requires as soon as possible. These are: (a) 
excess berthing capacity and the potential for additional 
closures, (b) options to the total closure of NTC 
Orlando, (c) options to the closure of NAS Chase Field, 
and (d) further information on the NAS Whidbey closure. 

3 .  The BSC is to provide additional information with respect 
to the plan and to respond to the request in item 2. The 
BSC repeatedly stated that they were ready and willing to 
give us all the help we needed. Commission staff will be 
working with BSC staff to try to resolve missing gaps in 
the information provided. 

4 .  The next meeting with the BSC is scheduled for Wednesday, 
May 29, 1991, at 4:00 p.m. in Room 4E630, Pentagon. 

5. Considerable discussion took place with respect to the 
report the BSC put together and the additional questions 
we want the BSC to address. The Commission staff is now 
digesting the new information received and intends to 
respond as appropriate. 

6. Additional comments, requests for information, and 
promised actions. 

-- Listing was given to the BSC requesting data 
underlying the VCNOfs evaluation factor color codings. 

-- Naval Air Stations Meridian, Chase, and Kingsville: 
rationale and factors used in the decision process were 
discussed with reference to the BSC report. 

--BSC said that Lemoore has tremendous overcapacity, for 



example, Lemoore supported some 400 aircraft in the 
1970s, about twice what it has now; moreover, the move 
from Whidbey would involve some reduction of aircraft. 

-- The Blue Air Study was concerned with air encroachment 
and was done by the Navy and Marine Corps in 1987; and 
later the Air Force did one. 

-- In response to when the Commission would announce it 
is looking at other bases/options, the answer was June 
1st. 

-- The Navy believes that it complied with DODfs 
recordkeeping requirements. 

-- RADM Oliver agreed to provide numbers of trainees 
migrating from recruit training to other training and to 
the fleet -- for Great Lakes, San Diego and Orlando. 
-- BSC member said if there were no base closure account 
(to pay for costs involved) Tustin Marine Corps Air 
Station would not be closed. 

Filename: BSCMTG.524 
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THE DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 

NAVY BASE STRUCTURE COMMITTEE MEETING 

Wednesday May 29, 1991 

Attending: 
Navy: VAdm. Loftus, RAdm. Oliver, RAdm. Drennon, LTGen. 

Winglass, MajGen. Gardner, Mr. Nemfakos, Capt Tzavaras, 
Capt Wynn, Capt. Burke, Cdr. Wong, Cdr. Morrow, LCdr. 
Sonntag . 

Commission: Mr. Behrmann, Mr. Hirsch, Mr. Borden, Mr. Yellin, 
Mr. Neve, Mr. Crosslin, Ms. Armfield, Mr. Zangla 

1. Commission suggested the Navy set a briefing for members of 
Congress who want to better understand what information the 
Navy is providing to the Commission and the overall Navy 
process. 

2. Navy provided the Commission with some of the data it had 
previously asked for; personnel numbers and excess capacity in 
noncategory installations. 

3. Navy will have fulfilled all the Commissionfs COBRA analyses 
requests by next Wednesday (June 5) at the latest. It will try 
to get the I1easyt1 ones to Commission sooner. Navy also will 
complete its analysis of excess capacity in category bases-- 
naval stations. Op-03 will finish the non-COBRA study of naval 
stations this week. 

4. Discussion on the Navy's methodology: One could understand the 
Navy's narrative to mean that it had made closure decisions 
(ex., Orlando or Chase Field) and then developed the codings 
and rationale to support these decisions. Actually, the Navy 
looked at an overall category (training centers) where there 
were three installations and knew it needed only two. In turn, 
the Navy evaluated each possible combination of two training 
stations. Whichever base was less capable (to the Navy) to 
meet its operational requirements received the lower grade. 
This same process was repeated for other installations, 
including jet training bases. The Commission requested the 
BSC to provide a narrative explaining this process by May 30, 
1991. The Navy agreed to explain how this procedure worked for 
each category, and to give specific examples of its 
application. 



5. Navy emphasized the subjective nature of narratives and stressed 
that the information it provides the Commission is an 
addendum, not a replacement, for the report it submitted to 
the Secretary of Defense in April 1991. 

6. Discussion about shipyards, especially ~hiladelphia: BSC said 
philadelphia is a good shipyard, but the Navy doesn't need it. 
The Navy's charter is to cut infrastructure, and Philadelphia 
costs $75-100 million a year. If it were not closed, jobs 
would still be lost, but they would be spread across all the 
nation's shipyards and the shipyard structure would become 
llhollowl*--which Secretary Cheney specifically warned against. 
~hiladelphia ranked lower which limited flexibility since it 
is the Navy's only non-nuclear shipyard. 

7. BSC wanted to close Long Beach Naval Shipyard as well until the 
Chief of Naval Operations said he needed that yard--it has one 
of only two carrier drydocks on the West Coast. Commission 
asked why not consider Pearl Harbor's shipyard. Navy answered 
that towing a ship to Pearl Harbor Naval Shipyard takes three 
to four weeks, and thus is inefficient if a ship only needs 
minor repairs which could take as little as three days to a 
week. 

8. Commission asked BSC to check the COBRA on Whidbey Island Naval 
Air Station carefully--to make sure that force reductions were 
not double counted to show up as savings. 

9. BSC asked the Commission its comfort level with the cooperation 
thus far. Commission said it appreciates the BSC1s cooperation 
to date. However, to further substantiate the OPNAV (VCNO) 
study, the Commission is sending GAO staff assigned 
temporarily to the Commission to the field to verify selected 
data items. 
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MAPPING - EVALUATION FACTORS TO BSC/DOD CRITERIA 

The evaluation factors were heavily.weighted to fnvor facility 
criteria instead of rnission/operational factors. Accordingly, the 
BSC decided that the first four published DOD criteria would be 
more effective in evaluating candidates for closure. The relation- 
ship between the factors and the BSC/DOD criteria ere shown in the 
table that follows. It should be noted that mission suitability 3s 
defined in the "OPNAV Studyn was considered inappropriate (as is 
discussed in the eppropriate section) end 'is not mapped into the 
BSC/DOD crit.eria for shipyards and naval stations. Nuclear capa- 
bility is only mapped for shipyards. 

In sdetthg mil i tvy  i n s t d k t i c n s  for 
elm or n d i p ~ ~ t ,  CCD, g i v i q  priority 
m i d = t i c n  to  military vdce (th f i r s t  
£cur c r i t e d a  Mw) ,  w i l l  ccnsider: 
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hpxt rn rrmnntties. 
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MAPPING - EVALUATION FACTORS TO BSC/DOD C R I T E R I A  

The evaluation factors were heavily.weighted to favor facility 
criteria instead of mission/operational factors. Accordingly, the 
BSC decided that the first four published DOD criteria would be 
more effective in evaluating candidates for closure. The relation- 
ship between the factors and the BSC/DOD criteria ire shown in the 
table that follows. It should be noted that mission suitability a s  
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