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STATEMENT OF .RJRISDICTION 

Federal subject matter jurisdiction is based on 28 U.S.C. $81331, 1337, 1341 and 1346, 

and the Declaratory Judgment Act, 28 U.S.C. $82201 and 2202, because the Verified Amended 

Complaint alleged violations of (a) the Constitution, (b) the Defense Base Closure and 

Realignment Act of 1990, Public Law 101-510, Title XXIX, $82901-2910 (November 5, 1990) 

(the "Base Closure Act"),' and (c) the Administrative Procedure Act, 5 U.S.C. @701 et sea. 

This Court has appellate jurisdiction pursuant to 28 U.S.C. 81291 because the order on appeal 

is a final order of the United States District Court for the Eastern District of Pennsylvania. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the District Court erred as a matter of law in concluding that the Base 

Closure Act, which is totally silent on the subject, implicitly precludes judicial review of the 

procedural integrity of agency action? 

2. Whether the District Court erred as a matter of law in concluding that the political 

question doctrine forecloses judicial review of the procedural integrity of agency action under the 

Base Closure Act? 

3. Whether the District Court erred as a matter of law in dismissing appellants' 

fundamental constitutional claims without even addressing those claims in its opinion? 

PRELIMINARY STATEMENT 

This appeal, involving the slated closure of the Philadelphia Naval Shipyard ("Shipyard"), 

the largest employer in the Philadelphia area, is a matter of great national import. The historic 

role of the independent federal judiciary as the protector of procedural fairness has been abdicated 

' A true and correct copy of the Defense Base Closure and Realignment Act of 1990 is 
attached hereto as Exhibit 1. 



by the erroneous decision of the District Court totallv immunizinq appellees' disregard for 

statutory procedural safeguards from  an^ review by anv court.' A n  unprecedented bipartisan 

coalition of four United States Senators, six members of the House of Representatives, the states 

of Pennsylvania, New Jersey and Delaware and their Governors, the Attorneys General of New 

Jersey and Pennsylvania, the City of Philadelphia, and three Shipyard labor unions and their 

members ("appellants") brought suit in the D~strict Court to challenge the procedural integrity 

of the base closure process under the 1990 Base Closure and Realignment Act ("Base Closure 

Act" or "Act"). Appellants do not challenge the. substantive merits of discretionary administrative 

decision making. 

The Base Closure Act expressly provides that its "purpose" is to provide a "fair process." 

The legislative history of the Act reveals unmistakably that its primary purpose was to correct 

the procedural inequities of the predecessor base closure act. Accordingly, the Act expressly 

mandates numerous procedural safeguards designed to ensure a fair and procedurally scrupulous 

base closing process and contains no language precluding judicial review. 

For the purposes of considering appellees' Motion to Dismiss the Verified Amended 

Complaint, appellants' factual allegations musit be accepted as true. Nevertheless, the District 

Court, in a summary seven page opinion, concluded that it lacked jurisdiction even to consider 

flagrant violations of Congressionally mandated procedural safeguards because (1) the Base 

Closure Act implicitly precluded  an^ judicial review and (2) the political question doctrine 

~ppellees are Secretary of the Navy H. Lawrence Garrett, 111, Secretary of Defense 
Richard Cheney, the Defense Base Closure and Realignment Commission (the "Commission") 
and its Commissioners James A. Courter, Wiilliarn L. Ball, 111, Howard H. Callaway, Gen. 
Duane H. Cassidy, USAF (Ret.), Arthur Levitt J r . .  James C. Smith, 11, P.E. and Robert D. 
Stuart, Jr. 



insulates appellees' admitted procedural violations from judicial scrutiny. The law is well 

settled that a federal court has jurisdiction to review claims of procedural irregularities even in 

the presence of statutory language precluding judicial review, which is strikingly absent from 

the Base Closure Act. Moreover, the Court failed even to address appellants' constitutional claim 

in Count I11 of the Verified Amended Complaxnt that appellees' conduct constituted government 

action which has resulted in the deprivation of the appellant Shipyard workers' and unions' 

property rights without due process of law. 

Though appellants repeatedly emphasized in their briefing on the motion to dismiss and 

at oral argument that their challenge to appellees' actions was procedural, and made no effort 

to question or second guess any military or strategic judgments, the District Court did not refer 

even once in its opinion to the critical and well recognized distinction between procedural and 

substantive challenges to agency action. This failure plainly constitutes an error of law requiring 

reversal. 

The District Court's alternate holding, that the political question doctrine forecloses 

judicial review over the appellees' bold violations of the procedural mandates of the Base Closure 

Act, is likewise erroneous. On this issue, the District Court once again inexplicably failed even 

to mention the critical point made repeatedly by appellants - that their challenge is to the 

procedural integrity of the base closure process under the procedurally oriented Base Closure Act. 

It is axiomatic that the political question doctrine forecloses only challenges to substantive policy 

choices and value judgments made by coordinate branches. Though the District Court's opinion 

is silent on this issue, the fact is that the political question doctrine simply does not foreclose 

procedural challenges to an agency's violation of a statutory command. 



Appellees have repeatedly sought to obfuscate the issue presented here, calling it  a 

challenge to Congress and the President. That. simply is not true. Congress, the President, and 

the appellants agree that military bases must be closed and realigned. That objective is not 

controversial and has absolutely nothing to do with the instant case. The o& judicial review 

sought by appellants is a scrutiny of appellees" failure to adhere to the procedural safeguards of 

the Base Closure Act. The fact that the President and Congress had a limited oversight function 

over appellees' actions does not suffice to constitute a "blank check" to the bureaucracy and 

remove the procedural integrity of such actions from judicial scrutiny.' 

Moreover, the United States Senate has made clear that it undertook no procedural review 

of appellees' actions. See infra at 31-32. It was not the duty of Congress or the President to 

review the procedural integrity of the base closure process or whether the Department of Defense 

("DoD"), Navy and Commission complied with the procedural mandates of the Act. As the 

Senate recognized, review over such matters is manifestly the province of the federal courts. 

Absent judicial scrutiny, the "fair process" mandated by the Act could be ignored, as it 

was here, by an unrestrained beaucracy. Nothing in the Act, its legislative history or the political 

question doctrine allows the DoD, Navy ancl Commission -- charged with carrying out the 

express procedural safeguards mandated by the Act in a fair manner -- to make a mockery of the 

process. In a democratic republic historically protected by an independent federal judiciary, any 

other result would be unthinkable. 

3 Unless and until appellees recommended closure, neither the President nor Congress had 
anything to act on. Thus, the Shipyard would not have been slated for closure but for the illegal 
conduct of appellees. 



STATEMENT OF THE CASE 

This is an appeal from an order of the United States District Court for the Eastern District 

of Pennsylvania (Buckwalter, J.) entered on November 1, 1991, dismissing with prejudice the 

Verified Amended Complaint filed by appellants U.S. Sen. Arlen Specter, U.S. Sen. Harris 

Wofford, U.S. Sen. Bill Bradley, U.S. Sen. Frank R. Lautenberg, Governor Robert P. Casey, 

the Commonwealth of Pennsylvania, Pennsyl.vania Attorney General Ernest D. Preate, Jr., 

Governor James J. Florio, the State of New Jersey, New Jersey Attorney General Robert J. Del 

Tufo, Governor Michael N. Castle, the State of Delaware, U.S. Rep. Curt Weldon, U.S. Rep. 

Thomas Foglietta, U.S. Rep. Robert E. Andrews, U.S. Rep. R. Lawrence Coughlin, U.S. Rep. 

Peter H. Kostmayer, U.S. Rep. Robert A. Borski, the City of Philadelphia, Howard J. Landry, 

International Federation of Professional and Technical Engineers, Local 3, William F. Reil, 

Metal Trades Council, Local 687 Machinists, Ronald Wanington, the Planners Estimators 

Progressman & Schedulers Union, Local No. 2 .  

Appellants filed their original Complaint on July 8, 1991 and a Verified Amended 

Complaint on July 19, 1991. Also on July 19, appellants filed motions for preliminary injunction 

and expedited discovery. The motion for preliminary injunction was necessitated by the actions 

of the Navy designed to ensure that the closure of the Shipyard was rendered a fait accompli 

before the District Court could hear the merits of the case. For example, the Verified Amended 

Complaint alleges that the Navy had removed several vessels from the Shipyard's workload, 

failed to award work for which the Shipyard was the lowest bidder, and attempted to redirect the 

scheduled USS KENNEDY to another shipyard. [App.53-561. 



On August 16, 1991, in the midst of intensive discovery conducted by appellants, 

appellees belatedly filed a motion to dismiss the Verified Amended Complaint and a motion to 

stay discovery. The District Court declined to stay discovery, and appellants took 17 depositions. 

After a day long hearing on October 25, 199 1, the Court issued its Order and opinion dismissing 

the Verified Amended Complaint with prejudi.ce on November 1, 199 1. Appellants filed their 

Notice of Appeal on November 4, 1991. 

STATEMENT OF THE FACTS 

Appellants challenge the procedural integrity of the base closure process which resulted 

in the recommendation to close the most efficient and cost-effective Naval shipyard in the United 

States.' Appellants do not challenge the substantive merits of administrative decision making. The 

genesis, structure and objectives of the Base C:losure Act confirm a congressional commitment 

to ensure the procedural integrity and fairness of the base closure process. The Base Closure Act 

explicitly provides that its *purpose" is "to provide a fair process that will result in the timely 

closure and realignment of military installations. " 10 U.S. C. $2901 @)(emphasis supplied).' 

To this end, the Base Closure Act provides numerous procedural safeguards which 

were absent from predecessor base closure statutes including, inter alia: the requirement that the 

Commission hold public hearings on the Secretary of Defense's closure recommendations [lo 

* Founded in 1801, the Philadelphia Shipyard is a $3 billion dollar major industrial complex 
with operations that involve at least 47,000 jobs in the Philadelphia metropolitan area. Since 
1980, Philadelphia has led all eight naval shipyards in efficiency and cost-effectiveness and 
almost 15% of the total repair and modernization work performed by such shipyards is 
accomplished at the Philadelphia Shipyard. 

J A more complete exposition of the facts underlying this matter is set forth in the Appendix 
("App. ") at Plaintiffs' Proposed Findings of Fact and Conclusions of Law. [App. 83-1 851. 



U.S.C. $2903(d)(l)]; the requirement that all meetings be "open to the public," except where 

classified information was being discussed [10 U.S.C. §2902(e)(2)(A)]; the requirement of the 

development of a six-year force structure plan and the development, publication and even- 

handed application of "final criteria" for making the closure and realignment determinations [I0 

U.S.C. §2903(b)(2)(A) and (c)]; the requirement that the Secretary of Defense consider all 

military installations "equally without regard to whether or not the installation has been 

previously considered or proposed for closul-e or realignment" [lo U.S.C. $2903(c)(3)]; the 

requirement that the Secretary of Defense transmit to the General Accounting Office ("GAO") 

during the review process "all information used by the Department in making its 

recommendations to the Commission for closul-es and realignments" so that the GAO can monitor 

the activities of the Military Departments, the Defense Agencies and the DoD in selecting bases 

for closure or realignment under the Act [lo U.S.C. §2903(c)(4)]; and the requirement that the 

GAO analyze the DoD's recommendations and compliance with the Base Closure Act [lo U.S.C. 

Appellees acknowledge that these procedures were expressly required by the Act 

and, for the purposes of their motion to dismiss, this Court must accept as true that appellees 

violated virtually every Congressionally mandated procedural ~afeguard.~ 

Ironically, the very procedural deficiencies caused by appellees here pervaded prior base 

closure processes, and indeed provoked enactment of the 1990 Base Closure Act. The procedural 

The District Court nevertheless concluded that it lacked jurisdiction even to consider the 
most intentional and flagrant violations of Congressionally mandated procedural safeguards. For 
purposes of reviewing the District Court's delcision to grant the appellees' motion to dismiss, 
pursuant to Fed.R.Civ.P. 12@)(6), the allegations in the Verified Amended Complaint must be 
taken as true. 



inequities of the prior base closure process became manifest after a twelve member base closure 

commission, acting under authority of the 1988 Defense Base Closure and Realignment Act, 

Pub.L. No. 100-526, summarily concluded that 145 military installations should be closed or 

realigned. [App. 90-91; 299-3001. These recommendations were strongly criticized as unfair by 

members of Congress and the public primarily because the base closure process had not been 

sufficiently open to public scrutiny. Congressional critics also charged that faulty data had been 

used to reach the 1988 final closure recommendations and that the General Accounting Office 

("GAO") should have reviewed the data considered by the 1988 Commission. [App. 911. 

Following on the heels of the questionable recommendations of the 1988 base closure 

ommission, the Department of Defense independently announced on January 29, 1990 a proposal 

to close 36 additional military installations i.n the United States, including the Philadelphia 

Shipyard. [App. 91-92]. Congress recognized that "the list of bases for study transmitted by 

Secretary Cheney on January 29, 1990 raised suspicions about the inte~ritv of the base closure 

process." H. R. Conf. Rep. 101-923 at 325'7 (emphasis supplied). To rectify the procedural 

inequities of the 1988 Act and to nullify the Department of Defense's January 29, 1990 list of 

proposed closures, in November 1990, Cong:ress enacted the Base Closure ~ c t . '  Under these 

circumstances, it is unthinkable that Congress would have enacted a remedial statute only to have 

the procedural safeguards mandated therein ienored without anv recourse to Court. 

7 The Base Closure Act explicitly provides that its "purpose" is "to provide a fair process 
. . . . " 10 U.S. C. $2901 @) (emphasis supplied) .. 



STATEMENT OF RELATED CASES AND PROCEEDINGS 

There have been no previous appeals arising out of the same cases or proceedings, and 

there are no related cases or proceedings currently pending in this Court or any other United 

States District Court or Court of Appeals. 

STATEMENT OF THE STANDARD OF REVIEW 

This Court's review of the District Court's dismissal of the Verified Amended Complaint 

is plenary. Peduto v. Citv of North Wildwootj, 878 F.2d 725, 727 (3d Cir. 1989); York Bank 

& Trust Companv v. Federal Savings & Loan Insurance Corporation, 851 F.2d 637,638 (3d Cir. 

1988). Since appellees' motion sought dismissal under Rule 12(b)(6), this Court "must accept 

as true the facts alleged in the complaint and d l  reasonable inferences that can be drawn from 

them. Dismissal under Rule 12(b)(6) for failure to state a claim is limited to those instances 

where it  is certain that no relief could be granted under any set of facts that could be proved." 

Markowitz v. Northeast Land Companv, 906 F.2d 100, 103 (3d Cir. 1990); Ransom v. 

Marrazzo, 848 F.2d 398, 401 (3d Cir. 1988). 

I. THE DISTRICT COURT ERRED IN CONCLUDING THAT THE BASE CLOSURE 
ACT PRECLUDES .lUDICIAL REVIEW 

A. Appellees' Bold Violations of the Procedures Mandated By the Base Closure 
Act Are Subiect to .ludicial Review 

It is axiomatic that "judicial review of a final agency action by an aggrieved person will 

not be cut off unless there is persuasive reason to believe that such was the purpose of Congress." 

Abbott Laboratories v. Gardner, 387 U.S. 136, 140 (1967); see also Travnor v. Turnage, 485 

U.S. 535, 542 (1988); Societv Hill Civic Association v. Harris, 632 F.2d 1045, 1055 (3d Cir. 



1980). In recognition of this principle, the Administrative Procedure Act, 5 U.S.C. $470 1 

sea. ("APA"), establishes a strong presumption of reviewability, and places a "heavy burden" 

on the party seeking to overcome the presumption. See Dunlop v. Bachowski, 42 1 U.S. 560, 

567 (1975); Kirbv v. United States Department of Housing & Urban Development, 675 F.2d 60, 

67 (3d Cir. 1982) ("The Supreme Court has made it  clear that there is a strong presumption that 

agency action is reviewable."). This presumpti.on in favor of judicial review "may be overcome 

only upon a showing of clear and convincing evidence of a contrary legislative intent." Travnor. 

485 U.S. at 542 (quoting Abbott Laboratories, 387 U.S. at 141).' 

In Bowen v. Michigan Academv of Family Physicians, 476 U.S. 667 (1987), the Supreme 

Court elaborated on the history and nature of the strong presumption in favor of judicial review: 

We begin with the strong ~resum1,tion that Congress intends judicial 
review of administrative action. From the beginning "our cases 
[have established] that judicial review of a final agency action by 
an aggrieved person will not be cut off unless there is persuasive 
reason to believe that such was the purpose of Congress. " [citation 
omitted]. In Marbury v. Madison, 1 Cranch 136, 163, 2 L Ed 60 
(1803), a case itself involving review of executive action, Chief 
Justice Marshall insisted that "[tlhe very essence of civil liberty 

In its abbreviated opinion, the District Court cited Block v. Community Nutrition 
Institute, 467 U.S. 340, 349 (1984) for the undisputed general proposition that the presumption 
favoring judicial review "may be overcome by the appropriate showing of congressional intent." 
Slip Op. at 1 (emphasis supplied). The Suprem.e Court in Block, however, did not abandon the 
requirement of a "strong" showing of congressional intent to preclude judicial review, as 
subsequent pronouncements have made abundaritly clear. See, e.g., Travnor, 485 U.S. at 542; 
Bowen, 475 U.S. at 670-672. Furthermore, while the Supreme Court in Block held that the 
presumption favoring review may be overcome where congressional intent to preclude review 
is "fairly discernible in the statutory scheme," the Court also confirmed that that standard is not 
at variance with the traditional requirement that there be "clear and convincing evidence" of an 
intent to preclude review. Block, 467 U.S. at 35 1-352. Indeed, the Court explicitly recognized 
in Block that "where substantial doubt about the congressional intent exists, the general 
presumption favoring judicial review of administrative action is controlling. " 467 U.S. at 35 1.  



certainly consists in the right of every individual to claim the 
protection of the laws." 

Committees of both Houses of Congress have endorsed this view. 
In undertaking the comprehensive rethinking of the place of 
administrative agencies in a regime of separate and divided powers 
that culminated in the passage of the Administrative Procedure Act 
the Senate Committee on the Judiciary remarked: 

"Verv rarelv do statutes withhold judicial review. It has never 
been the policy of Congress to prevent the administration of its 
own statutes from being judicially confined to the scope of authority 
granted or to the objectives specified. Its policy could not be 
otherwise, for in such a case statutes would in effect be blank 
checks drawn to the credit of some administrative officer or board. " 
[citation omitted]. 

The Committee on the Judiciary of the House of Representatives 
agreed that Congress ordinarily intends that there be judicial review, 
and emphasized the clarity with which a contrary intent must be 
expressed: 

"The statutes of Congress are not merely advisory when they relate 
to administrative agencies, any more than in other cases. To 
preclude judicial review under this bill a statute, if not specific in 
withholding such review, must upon its face give clear and 
convincing evidence of an intent to withhold it. The mere failure 
to provide specially by statute for judicial review is certainly no 
evidence of intent to withhold review." [citation omitted]. 

476 U.S. at 670-671 (emphasis supplied). 

Section 702 of the APA thus provides with respect to judicial review of agency action: 

A person suffering legal wrong because of an agency action, or 
adversely affected or aggrieved by agenc) action within the meaning 
of a relevant statute, is entitled to judicial review thereof. 



5 U.S.C. $702. This broad grant of the right to judicial review is limited only "to the extent 

that -- (I) statutes preclude judicial review; or (2) agency action is committed to agency 

discretion by law." 5 U.S.C. §701(a). Both of these exceptions are to be read narrowly, and 

neither has any applicability to the instant action. See Heckler v. Chaney, 470 U.S. 821, 829 

(1984); Doe v. Casey, 796 F.2d 1508, 1513-14 (D.C. Cir. 1986) ("In the decades of litigation 

over the scope of these two grounds for preclusion, the Supreme Court and this court have 

emphasized in the strongest terms that preclusion is the rare exception and certainly not the 

norm.")(emphasis supplied); State of Florida. Dept. of Business Regulation v. United States 

Dept. of Interior, 768 F.2d 1248, 1255 (I lth Cir. 1985). 

Appellees conceded in the District Court that the second exception, for agency action 

"committed to agency discretion by law," has no applicability to the instant matter,9 and limited 

their claim of immunity from judicial scrutiny to the first exception, i.e., that the Base Closure 

Act itself precludes judicial review of their wrongful actions. This was likewise the basis for the 

District Court's conclusion that judicial review under the APA is precluded. Slip Op. at 1-2. 

In support of this extreme position, appellees and the District Court relied not on the language 

of the Act itself, which does not preclude judicial review, but on an excerpt of the legislative 

history. In fact, the legislative history lends no support to appellees' claim that their intentional 

9 This exception is limited to those "rare instances where statutes are drawn in such broad 
terms that in a given case there is no law to apply." Citizens to Preserve Overton Park. Inc. v. 
Volpe, 401 U.S. 401, 4 10 (1971) (quoting legislative history of the APA). Given the elaborate 
procedural safeguards established by the Base Closure Act, appellees had little choice but to 
concede that there is manifestly "law to apply." 



disregard of the express procedural requ,irements of the Base Closure Act is totallv 

unreviewable. lo 

The APA specifically provides for the review of agency action to determine whether it 

complies with statutory mandates and statutorily prescribed procedures: 

The reviewing court shall - 

(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be -- 

(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 

(B) contrary to constitutional right, power, privilege or 
immunity; 

(D) without observance of p:rocedure required by law; 

5 U.S.C. §706(2)(A),(B),(D). As the actions of the appellees herein were plainly "not in 

accordance with law", "without observance of procedure required by law" (k, the Base Closure 

Act) and were "contrary to constitutional right" (k, the Due Process Clause of the Fifth 

Amendment), the need for, and appropriateness of, judicial review is manifest. 

Moreover, with regard to allegations of procedural deficiencies in agency action of the 

sort involved herein, it is well settled that a reviewing court must carefully examine the 

challenged actions "to determine independently that the [agencies have] not acted unfairly a 
disre~ard of the statutorilv  res scribed procedures.. . . " Natural Resources Defense Council v.  

' O  See infra at 20-26. 



Environmental Protection Agencv, 790 F.2d 289, 297 (3d Cir. 1986) (emphasis supplied). As 

this Court emphasized in Natural Resources Defense Council: 

[Wlhile reviewing courts should uphold reasonable and defensible 
constructions of an agency's enabling Act, . . . thev must not 
 rubbers st am^ . . . administrative decisions that thev deem 
inconsistent with a statutory mandate or that frustrate the 
congressional policv underlving a statute. * 

790 F.2d at 297 (emphasis supplied) (quoting Bureau of Alcohol. Tobacco and Firearms v. 

Federal Labor Relations Authority, 464 U.S. 89, 97 (1983)). 

Thus, the District Court had the duty to invalidate agency actions which, like those of 

appellees herein, "are inconsistent with a statutory mandate or that frustrate a statutory policy." 

Department of Navv v. Federal Labor Relations Authoritv, 840 F.2d 1 13 1, 1 134 (3d Cir. 1988), 

cert. denied, 488 U.S. 881 (1988). In this regard, the Court of Appeals for the District of -- 

Columbia has likewise emphasized the paramoilnt duty of a reviewing court to closely scrutinize 

agency action which is alleged to violate statutorily prescribed procedures: 

Even more so than our review of EPAYs statutory interpretations, 
our review of its procedural intee& in promulgating the-regulation 
before us is the product of our independent judgment, and our main 
reliance in ensuring that, despite its broad discretion, the Agency 
has not acted unfairly o r  in  disregard of the statutorilv  res scribed 
procedures. [citation omitted] Our assertion ofjudicial independence 
in carrying out the procedural aspect of the review function derives 
from this country's historical reliance on the courts as the exponents 
of procedural fairness. 

Weverhaeuser Companv v. Costle, 590 F.2d 101 1 ,  1027 (D.C. Cir. 1978) (emphasis supplied); 

see also Natural Resource Defense Council. Inc. v. S:E.C., 606 F.2d 103 1, 1048 (D.C. Cir. -- 

1979) ("Our review of an agency's procedural compliance with statutory norms is an exacting 

one. "). 



This Circuit, consistent with the holding of the Supreme Court, has also recognized that 

in reviewing agency action, "[sltatutory interpretation is one of the traditional functions of 

courts." Natural Resources Defense Council, 790 F.2d at 297. Thus, "[tlhe judiciary is the 

final authority on issues of statutory construction and must reject administrative constructions 

which are contrary to clear congressional intent." Chevron v. NRDC, 467 U.S. 837, 843 n. 9 

(1984). In the instant matter, appellants seek review of appellees' erroneous and cynical 

construction of the Base Closure Act -- which the District Court implicitly adopted -- that DoD, 

Navy and Commission literally had a "blank. check" to disregard the procedural safeguards 

mandated by the Act. See infra at 34, n. 19. Such an arrogant abuse of power cries out for 

judicial review, and falls squarely within the province of the federal judiciary's historic role as 

the exponent of procedural fairness. 

B. The Base Closure Act Does Not Preclude Judicial Review of Appellees' 
Violations of the Procedures Mandated By the Act or Appellees' Violations 
of Their Own Procedures 

The Supreme Court has made clear that "Congress did not set agencies free to disregard 

legislative direction in the statutory scheme that the agency administers." Heckler v. Chanev, 

470 U.S. at 839. In words directly applicable to the instant matter, Justice Brennan opined in 

his concurrence in Heckler: "It may be presumed that Congress does not intend administrative 

agencies, agents of Congress' own creation, to ignore clear jurisdictional, regulatory, statutory 

or constitutional commands ...." 470 U.S. at 839. See also Electricities of North Carolina, 

Inc. v. Southeastern Power Administration, 774 F.2d 1.262, 1267 (4th Cir. 1985) ("[Aln agency 

decision that violates a statutory or constitutional command or is prompted by a bribe is not 

immune from judicial review even when a la\vfi~l exercise of an arrencv's discretion has that 



immunitv.") (emphasis supplied); Ness Investment Corp. v. United States D e ~ t .  of A~riculture, 

5 12 F.2d 706, 714 (9th Cir. 1975); East Oakland-Fruitvale Planning Council v. Rumsfeld, 47 1 

F.2d 524, 534 (9th Cir. 1972) ("[Tlhe Council's claim of entitlement to a specification of issues, 

a hearing, and formal findings in conjunction with the Director's reconsideration raises 

procedural issues that are clear, specific, and separable from the merits and that are therefore 

judicially determinable. "). 

Moreover, federal courts have consistently held that judicial review is available under 

the APA for procedural violations by an agency, notwithstanding a statute expresslv precluding 

judicial review. &, e.g,, First Federal Savings and Loan Association of Lincoln v. Casari, 667 

F.2d 734, 739-740 (8th Cir. 1982); Hollinesulorth v. Harris, 608 F.2d 1026 (5th Cir. 1979); 

Graham v. Caston, 568 F.2d 1092, 1097 (5th Cir. 1978). In Graham, for example, the Court 

allowed judicial review of the failure of the Secretary of Housing and Urban Development 

(HUD) to adhere to statutorily prescribed procedural requirements despite the fact that the 

relevant statute provided that the Secretary's decision was "final and conclusive" and "not subject 

to judicial review." 568 F.2d at 1096. The Court held that in spite of this express statutory 

directive precluding review, the Secretary's departure from statutory authority and HUD's own 

procedures were nevertheless subject to judicial review: 

If an administrative official clearly departs froin statutory authority, 
the administrative action is subject to judicial review even though 
a jurisdictional withdrawal statute is otherwise applicable.. . . 
Likewise, judicial review is available where the administrative 
agency fails to follow procedures outlinedin regulations adopted by 
that administrative agency. 



568 F.2d at 1097 (citations omitted). In the instant case, appellees have not only ignored the 

procedures expressly required by the Base Closure Act, but have even failed to follow their own 

promulgated procedures. 

The Court in Hollinesworth likewise permitted review of the actions of the Secretary of 

Health and Human Resources to determine whether the Secretary violated the agency's own 

regulations, notwithstanding that the statute pursuant to which the regulations were promulgated 

"withdraws federal court jurisdiction to review 'determinations' by the Secretary under that 

section ...." 608 F.2d at 1027. In recognition of this same principle, the Court in Casari 

allowed judicial review of the procedural propriety of a determination made by a designated 

planning agency ("DPA") under authority delegated by the Secretary of Health, Education and 

Welfare, notwithstanding the relevant federal statute which expressly provided thatM[a] 

determination by the Secretary * * * shall not be subject to administrative or judicial review." 

667 F.2d at 739. In this regard, the Court op:ined: 

We agree with First Federal that DPA determinations are subject 
to judicial review regarding issues of procedural propriety.. . . 

667 F.2d at 739 (emphasis supplied). 

The principle applied by the Courts in Graham, Hollingsworth and Casari applies with 

even greater force to the instant matter, as those cases involved statutes which expressly 

precluded iudicial review, whereas the Base Closure Act provides for no such   reclusion. Failing 

even to cite Graham, Hollin~sworth or Casari, the Dis~rict Court totally ignored the legislative 

history revealing that the 1990 Act was designed specifically to rectify the procedural 

shortcomings of the previous base closure act [see suora at 81 and, that the "purpose" of the 

Act, as expressly stated by Congress, was "to provide a fair process." 10 U.S.C. 



$2901@)(emphasis supplied). Relying instead on a simplistic interpretation of a selected piece 

of the legislative history, the Court held th'at judicial review of procedural and statutory 

violations had been precluded by the Act. 

As Graham, Hollinesworth and Casari demonstrate, even express statutory provisions 

precluding review cannot bar judicial scrutiny of an agency's failure to follow statutory 

procedures, its own procedures, or to act in any other respect "without observance of procedure 

required by law." 5 U.S.C. §706(2)(D)." A fortiori, a statute like the Base Closure Act, which 

was adopted for the "purpose" of providing a "fair process" and which does not expressly 

preclude review, cannot bar appellants' challenge of the procedural integrity of the base closing 

process. 

Furthermore, in the analogous context of purported judicial preclusion under the other 

APA exception to review, i.e., the provision which precludes review "to the extent that agency 

action is committed to agency discretion by law," (5 U.S.C. §701(a)(2)), this Circuit has 

explicitly adopted the principle applied in Graham, Hollingsworth and Casari. Thus, this Court 

' I  In the District Court, appellees cited B ~ m p s o n  v. Clark, 74 1 F.2d 401 (D.C. Cir. 1984) 
for the proposition that Congress has the authority to preclude judicial review of procedural 
claims if i t  so chooses. In Thom~son, the statute specificallv provided that "the compliance or 
noncompliance of the agency with the provisions of this chapter shall not be subject to judicial 
review." 741 F.2d at 405. It was only as a result of this precise language specificallv ~recli!din% 
judicial review of the agency's compliance with the statute's procedures that the Thompson Court 
concluded that judicial review was barred. Obviously this holding, even if correct, is irrelevant 
to appellants' challenge herein, as the Base Closure Act is not only devoid of specific language 
precluding judicial review of procedural violations, but,lhe Act does not expresslv preclude any 
type of review. substantive or ~rocedural. Furthermore, though the issue was neither raised nor 
briefed in Thompson, there is persuasive reason to believe this holding is incorrect, as the 
absolute withholding of procedural review would be unconstitutional. &, e.g., Northern 
Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50, 70 n. 23 (1982) (When 
Congress assigns "public rights" matters to administrative agencies, "it has generally provided, 
and we have suggested that it may be required to provide, for Article I11 judicial review. "). 



has held that review is always available, notwithstanding this exception, for violations of 

statutory procedures or the agency's own procedures as alleged, and for present purposes 

admitted, herein: 

Even when agencv action is determined to have been committed 
to agency discretion bv law. that determination does not com~le te l~  
insulate the action from iudicial review. As this court has noted, 
a court may in any event consider allegations "that the agency 
lacked jurisdiction, that the agency's decision was occasioned by 
impermissible influences, such as fraud or bribery, or that the 
decision violates constitutional. statutory or regulatory command. 
For the APA circumscribes judicial review only to the extent 
that ... agency action is committed to agency discretion by law; it 
does not foreclose judicial review altogether." 

Kirbv, 675 F.2d at 67 (quoting Local 2855 AFGE v. United States, 602 F.2d 574, 578 (3d Cir. - 
1979)) (underlined emphasis added; bold emphasis in original). There is absolutely no reason 

to confine this reasoning to the APA exception for agency action "committed to agency 

discretion", as the other exception likewise circumscribes judicial review only "to the extent 

that.. .statutes preclude judicial review.. . . " 5. U.S.C. $701(a)(2) (emphasis supplied). 

The Supreme Court has also recognizeci the analogous principle that a statute precluding 

judicial review of substantive agency determinations does not preclude review of the method by 

which such determinations are made. See Bowen, 476 U.S. at 674-678; McNarv v. Haitian 

Refugee Center, 111 S. Ct. 888 (1991). For example, Bowen involved a challenge by an 

organization of physicians and several individual doctors to the validity of a regulation 

authorizing the payment of benefits under Part B of the Medicare program in different amounts 

for similar physicians' services. The physicians challenged the regulation on the grounds that 

it contravened several provisions of the statute governing the Medicare program. 



The sole issue before the Supreme Court was whether the physicians' challenge to the 

regulation was precluded by the Medicare statute, which expressly precludes judicial review of 

all questions affecting the amount of benefits payable under Part B of the Medicare program. 

476 U.S. at 669. A unanimous Supreme Court concluded that despite the statute's express 

preclusion, judicial review was nevertheless available to challenge the method by which 

determinations of benefits were made, as distinguished from the determinations themselves. 

476 U.S. at 675. 

Thus, the Supreme Court has recognized the core principle applied in Graham, 

Hollinosworth and Casari, namely that though a statute may expressly preclude judicial review 

of agency determinations, that preclusion is limited narrowly to substantive determinations, and 

does not extend to discrete challenges to procedural integrity, correctness of methodology, or 

any other collateral matter not implicating the substantive expertise or discretion of the agency. 

As already shown, this principle applies with s'pecial force to the instant matter because, unlike 

the statutes involved in 4 of these cases, the Base Closure Act does not by its terms preclude 

judicial review. 

Accordingly, the District Court's finding totally precluding judicial review of appellees' 

admitted procedural violations of the Base Closure Act and the Constitution is erroneous and 

must be reversed. 

C. Even if the Legislative History of the Base Closure Act Were Relevant, It 
Does Not Support A Congressional Intent to Preclude All Judicial Review of 
Avmllees' Procedural Violations . 

Given the facts that the very purpose of the Base Closure Act was to provide for a fair 

process and that no provision of the Base Closure Act expressly precludes judicial review, the 



District Court amazingly relied simply on an excerpt from a Conference Report in  the legislative 

history to overcome the strong presumption in favor of judicial review.I2 Even if  the legislative 

history of an Act specifically adopted to provide a fair process were relevant to determining 

Congressional intent to preclude judicial review of procedural flaws and statutory violations by 

the bureaucracy, the ~d~is~a t ive  history here simply does not reveal any such intent. 

Nothing in the Conference Report or any other part of the legislative history of the Base 

Closure Act even remotely suggests that its procedural safeguards might be disregarded or that 

the DoD, Navy and Commission -- charged with carrying out the express procedural mandates 

with fairness -- could with impunity make a n~ockery of the process. Contrary to the District 

Court's holding, the portion of the Conference Report excerpted in the Court's opinion does not 

even suggest, let alone compel, this anomalous conclusion. At best, the excerpt in question 

only exempts the substantive administrative actions undertaken by certain of appellees from the 

rulemaking and adjudication provisions of the APA, but clearly does not insulate appellees from 

judicial review to determine whether they have followed the procedures mandated by the Base 

Closure Act, or their own procedures. 

A brief overview of the structure of the APA is necessary for an understanding of the 

language of the Conference Report upon which the District Court premised its holding. The 

APA essentially has two functions: Chapter 5 prescribes specific procedures for a federal agency 

engaged in the formulation of rules for general application (rulemaking) or the judicial 

determination of individual matters (adjudication). & 5 U.S.C. $6553 and 554. Section 553 

of the APA requires, inter alia, that an agency engaged in rulemaking give general notice of the 

" The relevant provision of the Conference Report is set forth at page 24, infra. 



proposed rule in the Federal Register, give interested parties an "opportunity to participate in the 

rulemalung through submission of written data, views, or arguments with or without opportunity 

for oral presentation," and give an interested person the right to petition for the issuance, 

amendment, or repeal of a rule. & 5 U.S.C. §553(b), (c), and (e). Similarly, Section 554 of 

the APA provides that adjudications "required by statute to be determined on the record after 

opportunity for an agency hearing" must meet certain procedural requirements, including, inter 

alia, that the agency give notice, an opportuni.ty to all interested parties for "submission and - 

consideration of facts, arguments, offers of settlement or proposals of adjustment ...," and a 

hearing conducted in accordance with the numerous procedural requirements of Sections 556 and 

557 of the APA. &g 5 U.S.C. §554(b), (c)(l), (c)(2). 

A second and entirely separate function of the APA -- established by an entirely different 

series of provisions, Chapter 7 of the APA -- is to provide for the right of review of agency 

actions by aggrieved persons. Thus, $702 of the APA provides a broad right to judicial review: 

A person suffering legal wrong because of an agency action, or 
adversely affected or aggrieved by agency action within the meaning 
of a relevant statute, is entitled to judicial review thereof. 

5 U.S.C. $702. 

The provisions contained in Chapter 5 of the APA containing procedures for rulemaking 

and adjudication (5 U.S.C. $$553 and 554) are separate and distinct from the provisions 

contained in Chapter 7 granting the right to judicial review of agency action (5 U.S.C. §§701 

et w.), and do contain equivalent limitations. ~ h ; s ,  agency action may be exempt from - 

the special procedural requirements of the AP,4 for rulemaking and adjudication contained in 

Sections 553 and 554 on one of several grounds. bu t  will nevertheless be subject to judicial 



review under Chapter 7 of the APA for a determination of whether the challenged agency action 

was, inter alia, "without observance of procedure required by law" or "contrary to constitutional 

right, power, privilege or immunity." 5 U.S.C. §706(2). &, e.o,., Common Cause v .  

Department of Energv, 702 F.2d 245, 249 n. 30 (D.C. Cir. 1983) ("[Tlhe fact that the 10-year 

plan is not subject to notice-and-comment rulen~aking requirements does not sufficiently indicate 

a congressional intent to bar judicial review altogether. ") 

One important illustration of the separation between these two sets of provisions is that 

the rulemaking and adjudication provisions contained in Chapter 5 of the APA expressly do not 

apply to "the conduct of military or foreign affairs functions." 5 U.S.C. §$553 and 554. 

However, the right to judicial review found in Chapter 7 is not subject to this exception, but 

rather has its own exceptions, which apply only to Chapter 7 of the APA.I3 Accordingly, a 

particular agency action may be exempt from the rulemaking and adjudication procedural 

requirements of the APA as being a military function, but may nevertheless be subject to judicial 

review under section 702 of the APA for adherence to constitutional, statutory and procedural 

requirements. &, s, International Assoc. of Machinists and Aerospace Workers v. Secretary 

of the Navy, 915 F.2d 727 (D.C. Cir. 1990). 

' j  These exceptions to judicial review, discussed supra at 1 1-12, are contained in Section 70 1 
of the APA: 

(a) This cha~ter r5 U.S.C. 88701 et seq:l applies. according to the 
provisions thereof, except to the extent that -- (1) statutes preclude 
judicial review; or (2) agency action is committed to agency 
discretion by law. 

5 U.S .C. $701 (a) (emphasis supplied). 



Given this structure of the APA, the provision of the Conference Report heavily relied 

on by the District Court clearly does not suggest an intention to preclude judicial review of 

procedural integrity of bureaucracy action: 

The rulemaking (5 U.S.C. 553) and adjudication (5 U.S.C. 554) 
provisions of the Administrative: Procedures Act (5 U.S.C. 55 1 et 
seq.) contain explicit exemptions for "the conduct of military or 
foreign affairs functions." An action falling within this exception, 
as the decision to close and realign bases surely does, is immune 
from the provisions of the Administrative Procedures Act dealing 
with hearings (5 U.S.C. 556) and final agencv decisions (5 U.S.C. 
5.57). Due to the rnilitarv affairs exception to the Administrative 
Procedures Act, no final agency action occurs in the case of various 
actions required under the base closure process contained in this 
bill. These actions therefore. would not be subiect to the 
rulemaking and adjudication requirements and would not be subiect 
to judicial review. Specific actions which would not be subject to 
judicial review include the issuance of a force structure plan under 
section 2903(a), the issuance of selection criteria under section 
2803(b), the Secretary of Defense's recommendation of closures 
and realignments of military installations under section 2803(d), 
the decision of the President under section 2803(e), and the 
Secretary's actions to carry out the recommendations of the 
Commission under sections 2904 and 2905. 

H. R. Conference Report No. 101-923, lOlst C:ong., 2d Sess. 705, reprinted .11 1990 U.S. Code 

Cong. & Adrnin. News 3110, 3258 ("H. R. Conf. Rep. 101-923") (emphasis supplied). 

This passage thus at most indicates only that the agency actions involved herein would 

be exempt from the rulemaking and adjudication provisions of the APA (5 U.S.C. $5553, 554, 

556 and 557) and judicial review for compliance therewith, not that all agency action would be 

exempt from judicial review under Chapter Ti' of the,,APA to determine, inter alia, whether 

appellees' actions were "without observance of procedure required by law [the Base Closure 

Act]." 5 U.S.C. §706(2)(D). It is for this reason that the Conference Report does not 

reference, even once, the Chapter of the APA which confers the right to judicial review, 5 

Z! 4 



U.S.C. $5701 a., and instead refers only to the "military affairs exception to the 

Administrative Procedure Act," which is not a bar to judicial review under Chapter 7 of the 

APA. Accordingly, this provision of the Conference Report does not indicate a congressional 

intent to curtail appellants' right to judicial review conferred by Chapter 7 of the APA. 

There is, moreover, another compelling reason which indicates that this passage is not 

intended to preclude judicial review of the integrity of the process. The Conference Report's 

list of "[slpecific actions which would not be subject to judicial review" significantly omits the 

actions of the Commission itself in recommending bases for closure or realignment. This is 

highly significant in that the Commission is, obviously, the central feature of the base closure 

process. Plainly, the omission of the Commisr;ion itself could not have been an oversight, and 

demonstrates that the actions of the Commission itself were intended to be subject to judicial 

review under the APA." At the very least, this passage in the legislative history leaves 

"substantial doubt" that Congress intended to preclude all judicial review; therefore the "general 

'"he Committee Report's reference to there being no "final agency action" also supports 
the interpretation that, at best, Congress meant only to foreclose judicial review at certain 
junctures in the process. The determination of whether an agency action is "final" within the 
meaning of the APA (5 U.S.C. $704) is a judicial function entailing essentially the same inquiry 
as ripeness, and involving the same prudential considerations. CEC Energy Co.. Inc. v. 
Public Service Commission of the Virgin Islands, 891 F.2d 1107, 1109-1 110 (3d Cir. 1989); 
Solar Turbines Incorporated v. Seif, 879 F.2d 1073, 1079-1080 (3d Cir. 1989). Accordingly, 
the reference to "no final agency action" is at best an indication that judicial review at certain 
points in the process would, in Congress' view., be premature, but not that judicial review would 
never be available. Indeed, it seems highly dubious that Congress could or would dictate that 
an agency action is never final and therefore never Ape for review. Here, the agency action 
obviously became final when the list of recommended closures was forwarded to the President. 
There was nothing else for the agency to do. if the Commission had not slated the Shipyard for 
closure, its continued existence would not be now threatened. If appellees had failed to make a 
recommendation on base closures, neither the President nor Congress would have any basis to 
act. 



presumption favoring judicial review of administrative action is controlling." Block, 467 U.S. 

D. The District Court Erred in Concluding That There are Other Indicia of 
Intent to Preclude .Judicial Review 

The District Court also referred to "[olther indicia of statutory intent to preclude judicial 

review" : 

Other indicia of statutory intent to preclude judicial review is [sic] 
the Act's concern with "the tirnely closure and realignment of 
military installations." Section :290l(b). The House Conference 
Report stated a desire for the base closure process under the 1990 
Act to correct the failings of the base closure process under the then 
existing law, which included that closures and realignments "take 
a considerable period of time and involve numerous opportunities 
for challenge in court. " [citation omitted]. The Report further stated 
that the new p;ocess under the 1990 Act "involving an independent, 
outside commission will permit base closures to go forward in a 
prompt and rational manner." 

Slip Op 

The District Court's strained observations are overwhelmingly contradicted by the 

indisputable fact that the 1990 Base Closure Act was created with the intent to ensure, above 

all, the procedural integritv of the process of base closing. S e e  suDra at 6-8. If quick closures 

were the goal, the 1990 Act would have been totally unnecessary. Ironically, the exact 

procedural deficiencies being charged here pervaded prior base closure processes, and indeed 

provoked enactment of the 1990 Act. The procedural inequities of the prior base closure process 

became manifest after a twelve member base closure co.mmission, acting under authority of the 

1988 Defense Base Closure and Realignment Act, Pub.L. No. 100-526, summarily concluded 

that 145 military installations should be closed or realigned. These recommendations were 

strongly criticized as unfair by members of Congress and the public primarily because the base 



closure process had not been sufficiently open to public scrutiny. See supra at 7-8. Congressional 

critics also charged that faulty data had been used to reach the 1988 final closure 

recommendations and that the General Accounting Office ("GAO") should have reviewed the 

data considered by the 1988 Commission. See supra at 8. In light of these serious criticisms, 

Congress - identified as one of the two main reasons for the enactment of the Base Closure Act the 

need to safeguard the ~rocedural integritv of the base closing process. Thus, the very same 

Conference Report relied on by the District Court to overcome the presumption in favor of 

judicial review states that the Base Closure Act was intended to correct the procedural 

deficiencies of the base closing process under the 1988 Act: 

Second, the list of bases for study transmitted by Secretary Cheney 
on January 29, 1990, raised suspicions about the inteerity of the 
base closure Drocess. 

H. R. Conf. Rep. 101-923 at 3257 (emphasis supplied). 

Consistent with this underlying purpose, the Base Closure Act explicitlv provides that 

its "purpose" was "to provide a fair process. " 10 U.S.C. §2901(b) (emphasis supplied). To 

this end, the Act mandates numerous procedural safeguards absent from the 1988 Act. Thus, 

the 1990 Act: 

(a) Required that the Commission conduct open public hearings on the 

recommended closures and that all meetings of the Commission "be open to the public," except 

where classified information was being discussed [ 10 U .S. C. §§2902(e)(2)(A) and 2903(d)]; 

(b) Mandated the developmelit and a5plication of "final criteria" for malung 

the closure and realignment determinations [lo U.S .C. §2903@)(2)(A) and (c)]; 



(c) Required the Secretary of Defense to consider all military installations 

"eauallv without regard to whether the installation has been ~reviouslv considered or proposed 

for closure or realignment bv the Department. " [ 10 U.S.C. §2903(c)(3) (emphasis supplied)]; 

(d) Required the Secretary of Defense to transmit to the Commission "a 

summary of the selection process that resulted in the recommendation for [closure or 

realignment] of each installation, including a justification for each recommendation [ lo  U.S.C. 

§2903(c)(2)]; and 

(e) Required the Secretary of Defense to transmit to the GAO and the 

Commission "all information used by the Department in making its recommendations to the 

Commission for closures and realignments," and required the GAO (i) to assist the Commission 

in its review and analysis of the recommendations made by the Secretary and (ii) to transmit to 

the Commission and to Congress "a report containing a detailed analysis of the Secretary's 

recommendations and selection process" 45 days before the Commission's report was to be 

transmitted to the President [lo U.S.C. §§2903(d)(5)(A) and 2903(d)(5)(B)]. 

Appellees admit that these procedural safeguards were expressly mandated by the Base 

Closure Act and, for the purposes of their motion to dismiss, that virtuallv all of these 

procedures were disrezarded." 

Considering the genesis, purpose and nature of this procedurally oriented statute, i t  is 

unthinkable that Congress would have established these procedural safeguards only to have them 

ienored without any recourse to the courts. &, ~eckler ,  suDra, 470 U.S. at 839 ("Congress did 

" If the Commission simply had concluded that it would hold no public hearings because 
the members felt them to be a waste of time, can there be any doubt that the District Court 
would have jurisdiction to ensure the procedurd integrity of the process? 



not set agencies free to disregard legislative direction in the statutory scheme that the agency 

administers. "). As previously discussed, even interpreting the Conference Report in the manner 

adopted by the District Court, the most that can be said is that Congress meant to preclude 

substantive judicial intervention at certain junctures in the process, k, before the Commission 

made its final recommendations. See suura at 25. However, to conclude that even the 

procedural integrity of the Commission's final recommendations are insulated from any judicial 

scrutiny whatsoever would render the Base Closure Act a nullity. 

If, as the District Court held, Congress's paramount objective in the Base Closure Act 

had been quick closures, Slip Op. at 3,  why ulould Congress not simply have left in place the 

1988 Act, which provided no procedural protections whatsoever? The reason is simple and is 

explained in the Conference Report: because the process under the 1988 Act "raised suspicions 

about the integrity of the base closure selection process." H. R. Conf. Rep. 101-923 at 

3257. It was clearly this commitment to rectifying the procedural inequities of the 1988 Act 

that provoked passage of the Base Closure Act. 

The District Court also erroneously focused on language in the legislative history which 

"indicates that there was a concern that judicial review of base closures had been preventing the 

base closure process from moving forward in a timely manner." Slip Op. at 4. In the most 

noteworthy case under the 1988 Act, National Federation of Federal Em~lovees v. United States, 

905 F.2d 400 (D.C.Cir. 1990) ("NFFE"), the District of Columbia Circuit upheld the lower 

court's dismissal of a party's substantive challenge.16 integrity of the process was never an issue. 

l6 The appellees cited NFFE in the District Court as precedent for their claim that the 1990 
Base Closure Act precludes judicial review. However, as appellants pointed out to the District 
Court, the Court's dismissal of the claim in :NFFE has absolutely no bearing on appellants' 



Thus, the holdings by the lower and appellate courts in NFFE dismissing challenges under the 

1988 Act refute any claim that Congress was concerned in the 1990 Act with foreclosing legal 

challenges to the integrity of the base closure process. 

Moreover, if the District Court's conclusion were correct that one of the main reasons 

for enacting the 1990 Act was to insulate all aspects of the base closure process from judicial 

review, why would Congress not have taken the simple step of expressly precluding judicial 

challenge to appellees' wrongful actions. The NFFE appellants did not challenge the procedures 
employed by the Secretary of Defense, but rather the substance and wisdom of the Secretary's 
choice of bases for closure. Indeed, a procedural challenge would have been impossible, as tile 
1988 Act challenged in NFFE contained none of the procedural safeguards embodied in the 
Base Closure Act, including the right to public hearings, the evaluation and analysis of the GAO, 
or the requirement that all bases be considered equally. Given appellants' substantive challen~e 
to the Secretary of Defense's recommendations for closure and realignment, the Court necessarily 
concluded: 

It is clear, then, that judicial review of the decisions of the 
Secretary and the Commission would necessarily involve second- 
guessing the Secretary's assessments of the nation's military force 
structure and the military value of the bases within that structure. 
We think the federal judiciary is ill-equipped to conduct reviews 
of the nation's military policy. 

905 F.2d at 406. The Court therefore held that since there was no "judicially manageable" 
standards against which to judge the Secretary'!; and Commission's exercise of discretion, their 
decisions were "committed to agency discretion by law" under the APA. 5 U.S.C. §701(a)(2); 
905 F.2d at 405. By contrast, the relief sought by appellants herein would clearly not involve 
this Court in such "assessments of the nation's military force structure," Id., at 406, or any 
other substantive second-guessing, but rather only a review of the procedural inte~ritv of the 
base closure process created by the 1990 Act. Indeed, even the appellees and the Distr' .* Court 
agreed that the APA exception involved in NFFE, 5 U.S.C. §701(a)(2), has no ri . .;Ice to 
this case. 



review in the language of the statute? To the contrary, Congress ex~ressly stated that the 

purpose of the Act was to provide a "fair process." " 

Accordingly, the District Court's conclusion that there were "other indicia of statutory 

intent to preclude judicial review" is erroneous. 

E. The United States Senate Has Definitively Confirmed that Judicial Review 
is A ~ ~ r o ~ r i a t e  

If there were any doubt on the issue, the United States Senate has confirmed that judicial 

review of the procedural integrity of the base closure process is manifestly the province of the 

federal judiciary. Thus, the Senate enacted the following Resolution: 

It is the sense of the Senate that in acting on the Joint Resolution 
of Disapproval of the 1991 Base Closure Commission's 
recommendations, the Congress takes no position on whether there 
has been compliance bv the Base Closure Commission. and the 
De~artment of Defense with the requirements of the Defense Base 
Closure and Realignment Act of 1990. Further, the vote on the 
resolution of disapproval shall not be interpreted to imply 
Congressional approval of all actions taken by the Base Closure 
Commission and the Department of Defense in fulfillment of the 
responsibilities and duties conft:rred upon them by the Defense 
Base Closure and Realignment Act of. 1990, but QI& the approval 
of the recommendations issued by the Base Closure Commission. 

S. Res. 1216, 102nd Congress, 1st Sess., 137 Cong. Rec. 135, 13781-13811 (emphasis 

supplied). '' 

" Obviously, Congress itself could not conduct the discovery and hearings necessary to 
uncover and prove a scheme to flout the procedural mandates of the Act in the fortv-five days 
it allowed itself under the Act. Thus, the & forum for review of the procedural deficiencies 
asserted here is the federal court. 

A true and correct copy of the Senate Resolution is attached hereto as Exhibit 2. 



Accordingly, it is indisputable that the "strong presumption" in favor of judicial review 

has not been overcome. 

11. THE DISTRICT COURT ERRED DV HOLDING THAT JUDICIAL REVIEW IS 
FORECLOSED BY THE POLITICAL OUESTION DOCTRINE 

The District Court alternatively premised its dismissal of the Verified Amended 

Complaint on the ground that the "political question doctrine forecloses judicial intervention." 

Slip. Op. at 4. In this regard, the District Court held that "the present case represented one 

which was impossible for the Court to resolve independently without expressing lack of respect 

due to coordinate branches of government." Id. at 5; see also Baker v. Carr, 369 U.S. 186, 

210 (1962). 

The District Court made reference to the Supreme Court's formulation of the political 

question doctrine in Baker v. Can: 

Prominent on the surface of any case held to involve a political 
question is found a textuallv demonstrable constitutional 
commitment of the issue to a coordinate political department; or 
lack of judicially discoverable and manageable standards for 
resolving it; or the impossibility of deciding without an initial 
policy determination of a kind clearly for nonjudicial discretion; 
or the impossibility of .a court's umdertalung independent resolution 
without expressing lack of respect due coordinate branches of 
government; or an unusual need for unquestioning adherence to a 
political decision already made; or the potentiality of embarrassment 
from multifarious pronouncements by various departments of 
government. 

369 U.S. at 217 (emphasis supplied). The District Court's holding is erroneous under this 

formulation of the political question doctrine, and under abundant authority since Baker. 

The Supreme Court has repeatedly emphasized that "Baker carefully pointed out that not 

every matter touching on politics is a political question . . . ." Japan Whalinp Association v. 



American Cetacean Society, 478 U.S. 221, 225) (1986); see also United States v. Munoz-Flores, 

110 S.Ct. 1964, 1968-1971 (1990); Countv of Oneida v. Oneida Indian Nation of New York 

State, 470 U.S. 226, 248-250 (1985). 

In Ja~an  Whalinc Association, the Suprleme Court explained that "[tlhe political question 

doctrine excludes from judicial review those controversies which revolve around policv choices 

and value determinations constitutionally committed for resolution to the halls of Congress or 

the confines of the Executive Branch." 478 U.S. at 230 (emphasis supplied). The Court 

emphasized, however, that if judicial review would not involve "policy choices and value 

determination", as the instant case clearly does not, the political question doctrine does not bar 

federal courts from performing their normal review function: 

As Baker plainly held, however, the courts have the authority to 
construe treaties and executive agreements, and it goes without 
saving that interpreting congressional legislation is a recumng and 
accepted task for the federal It is also evident that the 
challenge to the Secretary's decision . . . presents a purely legal 
question of statutory interpretation. The Court must first determine 
the nature and scope of the dutv im~0sed uDon the Secretarv bv the 
Amendments. a decision which calls for applving no more than the 
traditional rules of statutory construction. and then applving this 
analvsis to the particular set of' facts presented below. We are 
cognizant of the interplay between these Amendments and the 
conduct of this Nation's foreign relations, and we recognized the 
premier role which both Congress and the Executive play in this 
field. But under the Constitution. one of the J u d i c i a ~ ~ s  
characteristic roles is to interpret statutes. and we cannot shirk this 
res~onsibilitv rnerelv because our decision mav have significant 
political overtones. We conclude, therefore, that the present cases 
present a justiciable controvel-sy, and turn to the merits of 
petitioners' arguments. 

106 S.Ct. at 2860 (emphasis supplied). 



In the same vein, appellants here seek an interpretation of the "nature and scope of the 

duty imposed upon" the DoD, Navy and Commission, "a decision which calls for applying no 

more than the traditional rules of statutory construction, and then applying this analysis to the 

particular set of facts presented below." 106 S.Ct. at 2866. This Court is asked to assume 

nothing more than its traditional and indispensable role of protecting the procedural integrity of 

agency action. Since this type of review clearly does not require the District Court to review 

any "policy choices and value determinations committed for resolution to the halls of Congress 

or the confines of the Executive Branch," it is not foreclosed by the political question doctrine.I9 

Federal Courts of Appeals have consistently applied the political question doctrine as did 

the Supreme Court in Japan Whaling Association: the doctrine does not foreclose review of 

agency action which is alleged to violate statutory command or to be procedurally deficient. 

See, e.g., DKT Memorial Fund, Ltd. v. Agency for International Development, 810 F.2d 1236, - 

1238 (D.C. Cir. 1987); Population Institute v. McPherson, 797 F.2d 1062, 1068-1070 (D.C. 

Cir. 1986); Flynn v. Schultz, 748 F.2d 1186, 1191-1 192 (7th Cir. 1984); Hovson v. Kreps, 622 

F.2d 1375, 1380-1382 (9th Cir. 1980); United States v. Decker, 600 F.2d 733, 737 (9th Cir. 

1979); Sneaker Circus. Inc. v. Carter, 566 F.2d 396, 401-402 (2nd Cir. 1977). 

l9 There can be little doubt that much of the controversy on the merits between the parties 
before the District Court involved arguments over statutory construction. For example, appellees 
argued that the Commission had no responsibility to ensu're that the GAO performed its statutorily 
mandated analysis of the Navy's closure recommendations, a question clearly implicating 
statutory construction. [App. 198-199; 271-2731. Similarly, the Navy argued that it did in fact 
meet the statutory requirement that all installations be considered "equally without regard to 
whether the installation has been previously considered or proposed for closure or realignment 
by the Department," a conclusion appellants vigorously disagree with as a matter of law. [lo 
U.S.C. §2903(~)(3)] [App. 186-197; 248-260; 262-2703. 



For example, the appellants in DKT Memorial Fund challenged the lawfulness of the 

Agency for International Development's ("AII)") implementation of the Policy Statement of the 

United States of America at the United Nations 1nterr:ational Conference on Population (the 

"Policy"). The Policy commits the United States not to contribute funds to foreign 

nongovernmental organizations that perform or actively promote abortion as a method of family 

planning abroad. Id. Appellants challenged AID's actions on the grounds that they violated 

certain federal statutes, appellants' constitutional rights, and were arbitrary and capricious under 

the APA. Appellee AID asserted that appellants' challenge to AID's actions presented 

nonjusticiable political questions. 8 10 F.2d at 1238. 

The District of Columbia Circuit squarely rejected AID's invocation of the political 

question doctrine because the appellants were not questioning the substance and wisdom of AID's 

policies: 

As an initial point, we reject the district court's suggestion that 
appellants' challenges to AID's actions present nonjusticiable 
political questions. This court recently held that whereas attacks 
on foreign policymaking are nonjusticiable, claims alleging non- 
compliance with the law are ju:sticiable. even thouph the limited 
review that the court undertakes may have an effect on foreign 
affairs. [citation omitted.] m l l a n t s  do not seek to litigate the 
political and social wisdom of AID's foreign wlicv. Thev 
challenge the legalitv of AID's implementation of the Policv. We 
thus hold that the issues presented in appellants' complaint are not 
nonjusticiable political questions. 

8 10 F.2d at 1238 (emphasis supplied). 

Thus, the Court recognized the well settled principle that challenges to an agency's 

implementation of a Congressional policy which do not seek to litigate the political or social 

wisdom underlying the policy are not nonjusticiable political questions. The application of this 



principle to appellants' challenge herein plainly compels the conclusion that the political question 

doctrine does not foreclose judicial review of appellants' claims. Appellants do not challenge the 

wisdom of the policy that military installations must be closed; they seek only a review of the 

procedural integrity of the base closure process under the Base Closure Act. 

The D.C. Circuit's opinion in Population Institute v. McPherson even more dramatically 

demonstrates the inapplicability of the political question doctrine to this case. The appellants 

in McPherson were private entities who received grants from the United   at ions Fund for 

Population Activities ("UNFPA"), which receives funds from the United States through the 

Agency for International Development. The federal act which earmarked funds for UNFPA 

prohibited funding for any country which included involuntary abortion as part of its population 

planning program. The Administrator of AID, McPherson, decided to withhold $10 million 

earmarked by Congress for UNFPA, on the grounds that UNFPA supported China, which some 

believed includes as part of its population planning programs which include involuntary abortion. 

The Administrator's decision caused widespread controversy in Congress and between 

the President and Congress, as many Congressrnen believed China was not engaging in forbidden 

activities and that the Administrator had acted wrongly. Congress reacted by passing an 

amendment (the "amendment") to the statute earmarking funds for UNFPA, which amendment 

sought directly to involve the President in the determination of whether China was engaging in 

forbidden activity: 

N o n e  of the funds available in this bill nor any unobligated 
balances from prior appropriations rnay be available to any 
organization or program which, as determined by the President of 
the United States, supports or participates in the management of a 
program of coercive abortion or involuntary sterilization. 



797 F.2d at 1064-1065 (emphasis supplied). 

Pursuant to this amendment, the President expressly delegated to McPherson the authority 

to determine which organization or program :supports or participates in the management of a 

program of coercive abortion or involuntary sterilization. 797 F.2d at 1066. McPherson 

decided to adhere to his original decision to withhold the $10 million earmarked for UNFPA on 

the same grounds he had earlier. Appellants filed suit challenging McPherson's determination. 

The District Court dismissed the action on the grounds that the Administrator's action presented 

nonjusticiable political questions, as it would ir~volve the judiciary in a political dispute between 

Congress and the President and would require foreign policy determinations the Court was ill- 

equipped to make. 797 F.2d at 1066. 

The D.C. Circuit rejected the district c:ourt's political question holding. In particular, 

the Court found that the challenge to the Administrator's action, like appellants' challenge 

herein, expressed no lack of respect due the executive branch. In words equally applicable to 

the instant matter, the Court held: 

We think it clear that none of the indicia specified by the Baker 
Court, nor the policy considerations that underlie the political 
question doctrine, support a finding of non-justiciability here. 
Certainly there has been no constitutional commitment of this to 
a coordinate branch. Nor is the iudiciary incapable of interpreting 
statutes. Our review of the Administrator's action no more involves 
a policv judgment or expresses a lack of respect due the executive 
than does anv other question of statutory interpretation. 

797 F.2d at 1070 (emphasis supplied). Likewise in the instant matter, the District Court was 

not called on to make any policy judgment regarding the issue of base closures or which bases 

should be closed. Rather, appellants seek only a proper construction of the Base Closure Act 

and a finding that appellees have wrongly thwarted the Congressional policy behind the Act. 



Indeed, the case for applying the political question doctrine was even stronger in McPherson, 

as there was an active political controversy on the very issue -- whether China was engaging in 

the activities in question -- on which the Court's determination would necessarily impinge. In  

the instant matter, . . there is no such controversy between the Congress and the President. 

Furthermore, appellees consistently sought in the District Court to cloak their actions in 

the mantle of military affairs in order to preclude judicial review on political question grounds. 

However, it is indisputable that appellants have never challenged any strategic military decisions 

involved in base closure, but rather only the procedural integrity of the base closure process and 

appellees' statutory violations. As the Court emphasized in Vogelaar v. United States, 665 

F.Supp. 1295 (E.D. Mich. 1987): 

Just because a case arises in a military context, however, does not 
mean it is nonjusticiable . . . . This is particularly true when 
actions of the military affect the domestic population during 
peacetime. Those controversies involving the military that are 
dismissed as nonjusticiable political questions typically challenge 
strategic military decisions. 

665 F. Supp. at 1303 (citations omitted). 

The District Court in this case also conc:luded that the political question doctrine barred 

judicial review of the agency action involved herein because Congress and the President reviewed 

the Commission's recommendations and failed to disapprove them. This argument, .however, 

proves too much, and would result in the preclusion of judicial review over almost all agency 

actions. The D.C. Circuit recently rejected this same argument in Armstrone v. Bush, 924 F.2d 

282 (D.C. Cir. 1991). The government appellees in Armstrong argued that the Federal Records 

Act ("FRA") impliedly precluded judicial review. In particular, the Armstrong appellees, like 

the appellees herein, argued that Congress chose to ensure compliance with the FRA through 



Indeed, the case for applying the political question doctrine was even stronger in McPherson, 

as there was an active political controversy on the very issue -- whether China was engaging in 

the activities in question -- on which the Court's determination would necessarily impinge. In 

the instant matter, there is no such controversy between the Congress and the President. 

Furthermore, appellees consistently sought in the District Court to cloak their actions in 

the mantle of military affairs in order to preclude judicial review on political question grounds. 

However, it is indisputable that appellants have never challenged any strategic military decisions 

involved in base closure, but rather only the procedural integrity of the base closure process and 

appellees' statutory violations. As the Court emphasized in Vopelaar v. United States, 665 

F.Supp. 1295 (E.D. Mich. 1987): 

Just because a case arises in a military context, however, does not 
mean it is nonjusticiable . . . . This is particularly true when 
actions of the military affect the domestic population during 
peacetime. Those controversies involving the military that are 
dismissed as nonjusticiable political questions typically challenge 
strategic military decisions. 

665 F. Supp. at 1303 (citations omitted). 

The District Court in this case also concluded that the political question doctrine barred 

judicial review of the agency action involved herein because Congress and the President reviewed 

the Commission's recommendations and failed to disapprove them. This argument, .however, 

proves too much, and would result in the preclusion of judicial review over almost all agency 

actions. The D.C. Circuit recently rejected this same argument in Armstrong v. Bush, 924 F.2d 

282 (D.C. Cir. 1991). The government appellees in Armstrong argued that the Federal Records 

Act ("FRAU) impliedly precluded judicial review. In particular, the Armstrong appellees, like 

the appellees herein, argued that Congress chose to ensure compliance with the FRA through 

3 8 



congressional oversight rather than judicial review. 924 F.2d at 291. In language equally 

applicable to the instant matter, the Court squarely rejected this argument and held that judicial 

review is available under the FRA: 

Similarly, the fact that Congress retains some direct oversight over 
agencies' compliance with the FRA does not necessarily indicate 
an intent to preclude judicial review. Indeed, in American Friends 
we rejected their argument as over broad because it "would create 
an enormous exception to judicial review: Congress exercises 
oversight over all agencies, gets reports from many, and is often 
consulted by the executive branch before specific actions are 
taken. " 

924 F.2d at 291-292 (citation omitted); see also American Friends Service Committee v.  

Webster, 720 F.2d 29, 43-44 (D.C. Cir. 1983). As the D.C. Circuit indicated, appellees' 

argument would preclude review of most agency actions, as Congress may in most instances 

express its disapproval of agency action through a variety of means, including funding 

reductions, passage of specific legislation, or the circumscribing of the agency's jurisdiction. 

The President's limited role in the base closure process is likewise insufficient to 

distinguish appellees' actions challenged herein from the typical agency action routinely reviewed 

by the federal courts. The President as Chief Executive obviously maintains an oversight role 

over all executive agencies. However, the District Court did not cite any case -- nor do any 

exist -- which has held this to be sufficient reason for precluding judicial review of agency 

actions. Analogously, the President may sign into law legislation which is constitutionally 

infirm. However, no one would seriously argue that the President's role in enacting that 

legislation -- similar to the President's limited power under the Base Closure Act -- immunizes 

that legislation from review by the federal courts by virtue of the political question doctrine. 



Finally, both Congress and the President had every right to rely on the integrity of the 

process underlying the Commission's recommendation for closure and realignment. As the 

Senate Resolution discussed above confirms, under the Base Closure Act it is not the role of 

Congress or the President to police the procedural correctness and fairness of appellees' actions, 

nor is that the role played by the Executive or Legislative branches of government under the 

Constitution. That is, however, most emphatically and appropriately the role of the federal 

judiciary under our Constitution and system of laws. 

IIII. THE DISTRICT COURT ERRElD IN IGNORING AND DISMISSING 
APPELLANTS' CONSTITUTIONAL CLAIMS 

Count 111 of the Verified Amended Complaint alleges that the appellant Shipyard workers 

and unions have been deprived of their property interest without due process in violation of the 

Due Process Clause of the Fifth Amendment.a Though the District Court dismissed the entire 

Verified Amended Complaint, it did not so much as mention the constitutional issues raised, 

which failure constitutes reversible error. The Supreme Court has consistently held that 

constitutional violations committed by federal agencies are reviewable notwithstanding a statute 

The appellant Shipyard workers and unions demonstrated in the District Court that they 
possess a property interest under the Base Closure Act in the Shipyard's continued operation 
unless and until it is determined, pursuant to a fair and non-arbitrary process in accordance with 
the mandates of the Base Closure Act, that the Shipyard should be closed. This type of property 
interest in the non-arbitrary and procedurally correct decisionmalung of government actors is well 
established, and has been applied numerous times by this Circuit and District Courts in this 
Circuit. See, e.g., Winsett v. McGinnes, 617 F.2d 996, 1004-1008 (3d Cir.), cert. denied, 
449 U.S. 1093 (1980), Andersen-Myers Co.. Inc. v. Roach, 660 F. Supp. 106, 109-111 (D. 
Kan. 1987); L. & H. Sanitation. Inc. v. Lake Citv Sanitation. Inc., 585 F. Supp. 120, 122- 
125 (E.D. Ark. 1984); Hixon v. Durbin, 560 F. Supp. 654, 659-661 (E.D. Pa. 1983) 
(Newcomer, J.); Duva v. World box in^ Association, 548 F. Supp. 710,721-723 @. N.J. 1982); 
Tele~rom~ter  of Erie. Inc. v. Citv of Erie, 537 1'. Supp. 6, 9-1 1 (W.D. Pa. 1981); Three Rivers 
Cablevision v. Citv of Pittsburgh, 502 F. Supp. 1 1 18, 1 130- 1 132 (W.D. Pa. 1980). 



ostensibly precluding review. &, e.g., Webster v. Doe, 486 U.S. 592, 603 (1988); Johnson 

v. Robison, 415 U.S. 361, 373-374 (1974). 

Because the District Court failed even to consider appellants' constitutional claims, the 

Court's Order dismissing the Verified Amended Complaint must be reversed. 



CONCLUSION 

The independent federal judiciary is called upon once again to perform its historic 

role as the exponent of procedural fairness. Appellees' shocking pattern of intentional disregard 

for Congressionally mandated procedural safeguards literally cries out for this Court to assert its 
.:. . 

jurisdiction and restore procedural integrity to the base closing process. 
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TITLE UIX-DEFENSE BASE CLOSURES AND 
REALIGNMENTS 

Defense base PART A-DEFENSE BASE: CLOSURE AND REALIGNMENT &MMISSION 

President. 

closure and 
Realignment Act SEC. 2901. SHORT TITLE AN11 PURPOSE 
of 1990 
10 usc 2667 (a) SHORT h . - T h i s  part may be cited as the "Defense Base 
note Closure and Realignment Act of 1990". 

(b) P~POSE.-The purpose of this part is to provide a fair process 
that will result in the timely closure and realignment of military 
installations inside the United States. 

10 USC 2687 SEC. 2902. THE COMMISSIOK 
note (a) EST.~BLISHMENT.-T~~~~ is established an independent commis- 

sion to be knoum as the "Defense Base Closure and Realignment 
Commission". 
(b) Dvn~s.-The Commission shall cany out the duties specified 

for it in this part. 
(c) APPOINTMENT.-(1XA) The Commission shall be composed of 

eight members appointed by the President, by and with the advise 
and consent of the Senate. 
(B) The President shall transmit to the Senate the nominations for 

appointment to the Commission- 
(i) by no later than January 3.1991, in the case of members of 

the Commission whose terms will expire at the end of the fvst 
session of the 102nd C~ngress; 

(ii) by no later than January 25, 1993, in the case of members 
of the Commission whose tenns will expire a t  the end of the 
f m t  session of the 103rd Congress; and 

(iii) by no later than Jvluary 3, 1995, in the case of members 
of the Commission whose tenns will expire a t  the end of the 
first session of the 104th Congress. 

(2) In selecting individuals for nominations for appointments to 
the Commission, the Presndent should consult with- 

(A) the Speaker of the House of Representatives concerning 
the appointment of two members; 
(B) the m~jor i ty  leader of the Senate concerning the appoint- 

ment of two members; 
(C) the minority leader of the House of Representatives 

concerning the appointment of one member; and 
(Dl the minority leader of the Senate concerning the appoint- 

ment of one member. 
(3) At the time the President nominates individuals for appoint- 

ment to the Commission for each session of Congress referred to in 
paragraph (lXB), the President shall designate one such individual 
who shall serve as Chairman of the Commission. 

(dl TERMS.-41) Except as provided in paragraph (21, each member 
of the Commission shall serve until the adjournment of Congress 
sine die for the  session during which the member was appointed to 
the Commission. 

(2) The Chairman of the Commission shall serve until the con- 
firmation of a successor. 

(el M ~ c s . - - ~ ~ )  The Commission shall meet only during cal- 
endar years 1991,1993, and 1995. 

Public 
rnformation. 

(2XA) Each meeting of the Commission, other than meetings in 
which classified informatnon is to be discussed, shall k open to the 
public. 
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(B) All the proceedings, information, and deliberations of the 
Commission shall be open, upon request, to the following: 

(i) The Chairman and the ranking minority party member of 
the Subcommittee on Readiness, Sustainability, and Support of 
the Committee on Armed Services of the Senate, or such other 
members of the Subcommittee designated by such Chairman or 
ranlung minority party member. 

(ii) The Chairman and the ranking minority party member of 
the Subcommittee on Military 1nstalla.tions and Facilities of the 
Committee on Armed Services of the House of Representatives, 
or such other members of the Subcommittee designated by such 
Chairman or ranking mincrity party member. 

(iii) The Chairmen and ranking minority party members of 
the Subcommittees on Military Construction of the Committees 
on Appropriations of the Senate and of the House of Represent- 
atives, or such other members of the Subcommittees designated 
by such Chairmen or ranking minority party members. 

(f7 VACANCIES.-A vacancy in the Commission shall be fdled in the 
same manner as the original appointment, but the individual a p  
pointed to fd the vacancy shall serve only for the unexpired portion 
of the term for which the individual's predecessor was appointed. 

!g) PAY AND TRAVEL EXPENSES.---(~XA) Each member, other than 
the Chairman, shall be paid at  a rate equal to the daily equivalent of 
the minimum annual rate of basic pay payable for level TV of the 
Executive Schedule under section 5315 of title 5, United States Code, 
for each day (including travel time) during which the member is 
engaged in the actual performance of duties vested in the Commis- 
sion. 

tB) The Chairman shall be paid for each day referred to in 
subparagraph (A) a t  a rate equal to the daily equivalent of the 
minimum annual rate of basic pay payable for level III of the 
Executive Schedule under section 5314 of title 5, United States Code. 

(2) Members shall receive travel expenses, including per diem ir? 
lieu of subsistence, in accordance with sections 5702 and 5703 of title 
5, United States Code. 

(h) DIREC~OR OF STAFF.-41) The Commission shall, without regard 
to section 5311b) of title 5, United States Code, appoint a Director 
who has not served on active duty in the Armed Forces or as a 
civilian employee of the Department of Defense during the oneyear 
period preceding the date of such appointment. 

(2) The Director shall be paid at the rate of basic pay payable for 
level IV of the Executive Schedule under section 5315 of title 5, 
United States Code. 

(i)  STAFF.^^) Subject to paragraphs (2) and (31, the Director, with 
the approval of the Commission, may appoint and fix the pay of 
additional personnel. 

(2) The Director may make such appointments without regard to 
the provisions of title 5, United States C d e ,  gdverning appoint- 
ments in the competitive service, and any personnel so appointed 
may be paid without regard to the provisions of chapter 51 and 
subchapter III of chapter 53 of that title relating to classification 
and General Schedule pay rates, except that an individual so a p  
pointed may not receive pay in excess of the annual rate of basic pay 
payable for GS-18 of the General Schedule. 

(3) Not more than one-third of the personnel employed by or 
detailed to the Commission may be on d e h d  from the Department 
of Defense. 
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(4) Upon request of the Director, the head of any Federal depart- 
ment or agency may detail any of the personnel of that department 
or agency to the Commission to assist the Commission in carrying 
out its duties under this part. 

(5) The Comptroller Ceneral of the United States shall provide 
assistance, including the detailing of employees, to the Commission 
in accordance with an agreement entered into with the Commission. 
(j) -R AUTHORITY.--41) The Commission may procure by con- 

tract, to the extent funds are available, the temporary or intemit-  
tent services of experts or consultants pursuant to section 3109 of 
title 5, United States W e .  

(2) The Commission may lease space and acquire personal prop 
erty to the extent funds rue available. 

(k)  DING.--(^) There are authorized to be appropriated to the 
Commission such funds as are necessary to carry out its duties 
under this part. Such funds shall remain available until expended. 

(2) If no funds are appropriated to the Commission by the end of 
the second session of the lOlst Congress, the Secretary of Defense 
may transfer, for fiscal year 1991, to the Commission funds from the 
Department of Defense Base Closure Account established by section 
307 of Public Law 100-526. Such funds shall remain available until 
expended. 

(1) TERMINATION.-The Commission shall terminate on December 
31, 1995. 

10 USC 2687 SEC. 2903. PROCEDURE FOR MAKING RECOMMENDATIONS FOR BASE 
note. CLOSURES AND REALICh'MENTS 

(a) FORCE-STRUCTURE  PLAN.+^) AS part of the budge!: justification 
documents submitted to Congress in support of the budget for the 
Department of Defense for each of the f d  years 1992, 1994, and 
1996, the Secretary sh<U include a forcestructure plan for the 
h e d  Forces based on an assessment by the Secretary of the 
probable threats to the national security during the six-year period 
beginning with the f i s d  year for which the budget request is made 
and of the anticipated levels of funding that will be available for 
nationai defense purposes during such period. 

(2) Such plan shall include, without any reference (directly or 
indirectly) to military installations inside the United States that 
may be closed or realigned under such plan- 

(A) a description of the assessment referred to in paragraph 
(1); 
(B) a descri tion Ci) of the anticipated force structure during 

and a t  the en f of each such period for each military department 
(with specifications of the number and type of units in the 
active and reserve forces of each such department), and (ii) of 
the units that will need to be forward based (with a justification 
thereof) during and a t  the end of each such riod; and P (C) a description of the anticipated imp ementation of such 
forcestructure plan.. 

(3) The Secretary shall also transmit a copy of each such force- 
structure plan to the Commission. 

Federal 
Register. 

(b) S ~ E C ~ O N  chmCRIA.--(l) The Secretary shall, by no later than 
publication. December 31, 1990, publish in the Federal Register and transmit to 

the congressional defense committees the criteria proposed to be 
used by the Department of Defense in making recommendations for 
the closure or realignment of military installations inside the 
United States under t:his part. The Secretary shall provide an 
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opportunity for public comment on the proposed criteria for a period 
of at  least 30 days and shall include notice af that opportunity in the 
publication required under the preceding sentence. 

(2XA) The Secretary shall, by no later than February 15, 1991, Federal 
publish in the Federal Register and transmit to the congressional  on, 
-defense committees the final criteria to be used in making rec- 
ommendations for the closure or realignment of military installa- 
tions inside the United States under this part. Except as provided in 
subparagraph (B), such criteria shall be the final criteria to be used, 
along with the forcestructure plan referred to in subsection (a), in 
making such recommendations unless disapproved by a joint resolu- 
tion of Congress enacted onor before March 15,1991. 
(B) The Secretary may amend such criteria, but such amendments 

may not become effective until they have been published in the 
Federal Register, opened to public comment, for a t  least 30 days, and 
then transmitted to the congressional defense committees in frnal 
form by no later than February 15 of the year concerned. Such 
amended criteria shall be the frnal criteria to be used, along with 
the forcestructure plan referred to in subsection (a), in making such 
recommendations unless disapproved by a joint resolution of Con- 
gress enacted on or before March 15 of the year concerned. 

(c) DOD RECOMMENDATIONS.-41) The Secretary may, by no later Federal 
than April 15, 1991, April 15, 1993, and April 25,1995, publish in the  on. 
Federal Register and transmit to the congressional defense commit- 
tees and to the Commission a list of the military installations inside 
the United States that the Secretary recommends for closure or 
realignment on the basis of the forcestructure plan and the final 
criteria referred to in subsection (bX2) that are applicable tc the 
year concerned. 

(2) The Secret- shall include, with the List of recommendations 
published and t r k m i t t e d  to paragraph (11, a summary of 
the selection process that resulted in the recommendation for each 
installation, includine a justification for each recommendation. 

(3) In considering"miiitary installations for closure or realign- 
ment, the Secretary shall consider all military installations inside 
the United States equally without regard to whether the installation 
has been previously considered or proposed for closure or real ip-  
ment by the Department. 

(4) The Secretary shall make available to the Commission and the 
Comptroller General of the United States all information used by 
the Department in making its recommendatiops to the Commission 
for closures and realignments. 

(dl REVIEW *ND RECO-ATIONS BY THE C~XMISSION.---(~) After ?$)ion, 
receiving the recommendations from the Secretary pursuant to 
subsection (c) for any year, the Cammission shall conduct public 
hearings on the recommendations. 

(2XA) The Commission shall, by no later than Jtily 1 of each year Rep-- 
in which the S e c r e k y  transmits recommendations to it pursuant to 
subsection (c), transmit to the President a report containing the 
Commission's findings and conclusions based on a review and analy- 
sis of the recommendations made by the Secretary, together with 
the Commission's recommendations for closures and realignments of 
military installations inside the United States. 

(B) Ln makhg its recommendations, the Commission may make 
changes in any of the recommendations made by the Secretary if the 
Commission determines that the Secretary deviated substantially 
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Reports. 

from the forcestructure plan and find criteria referred to in subsec- 
tion (cK1) in making recommendations. 

(3) The Commission shall explain and justify in its report submit- 
ted to the President pursuant to paragraph (2) any recommendation 
made by the Commission that is different from the recommenda- 
tions made by the Secretary pursuant to subsection (c). The Commis- 
sion shall transmit a copy of such report to the congressional 
defense committees on the same date on which it transmits its 
recommendations to the President under paragraph (2). 

(4) After July 1 of each year in which the Commission transmits 
recommendations to the President under this subsection, the 
Commission shall promptly provide, upon request, to any Member of 
Congress information used by the Commission in making its rec- 
ommendations. 
(5) The Comptroller General of the United States shall- 

(A) assist the Commission, to the extent requested, in the 
Commission's review and analysis of the recom~cendations 
made by the Secretary pursuant to subsection (c); and 
(B) by no later than May 13 of each year in which the 

Secretary mskes such recommendations, transmit to the Con- 
gress and to the C:ommission a report containing a detailed 
analysis of the Secretary's recom~~endations and selection 
process. 

(el REYIEW BY THE PRISIDENT.~I) me President shall, by no later 
than July 15 of each year in which the Commission makes rec- 
ommendations under subsection (dl, transmit to the Commission and 
to the Congress a report containing the President's approval or 
disapproval of the Commission's recommendations. 

(2) If the President approves all the recommendations of the 
Commission, the President shall transmit a copy of such rec- 
ommendations to the Congress, together with a certification of such 
approval. 

(3) If the President disapproves the recommendations of the 
Commission. in whole or in oart. the President shall transmit to the 
Commission'and the Cangr& the reasons for that disapproval. The 
Canmission shall then transmit to the President, by no later than 
August 15 of the year concerned, a revised list of recommendations 
for the closure and re-ent of military installations. 

(4) If the President approves all of the revised recommendations of 
the Commission transmitted to the President under paragraph (31, 
the President shall transmit a copy of such revised recommenda- 
tions to the Congress, together with a certification of such approval. 

(5) If the President d m  not transmit to the Congress an approval 
and certification described in paragraph (2) or (4) by September 1 of 
any year in which the Commission has transmitted recommenda- 
tions to the President under this part, the process by which military 
installations may be selected for closure or realignment under this 
part with respect to that year shall be terminated. 

10 USC 2687 SEC. 2904. CLOSURE AND REALICS'MENT 3F MILITARY INSTALLATIONS 
note. 

(a) IN GENERAL-Subject to subsection (b), the Secretary shall- 
(1) close all military installations recommended for closure by 

the Commission in each report transmitted to the Congress by 
the Presider-t pursuant to section 2903(e); 

(2) realign all military installations recommended for realign- 
ment by such Commission in each such report; 
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(3) initiate aIl such closures and realignments no later than 
two years after the date on which the President transmits a 
report to the Congress pursuant to section 2903(e) containing 
the recommendations for such closures or realignments; and 

(4) complete all such closures and realignments no later than 
the end of the six-year period beginnir~g on the date on which 
the President transmits the report pursuant to section 2903(e) 
containing the recommendations for such closures or 
realignments. 

Cb) &NGRESSIONAL D I S A P P R O V L ~ ~ )  The Secretary may not 
carry out any closure or realignment recommended by the Commis- 
sion in a report transmitted from the President pursuant to section 
2903(e) if a joint resolution is enacted, i.n accordance with the 
provisions of section 2908, disapproving such recommendations of 
the Commission before the earlier of- 

(A) the end of the 45day period beginning on the date on 
which the President transmits such report; or 
(B) the adjournment of Congress sine die for the session 

during which such report is transmitted. 
(2) For purposes of paragraph (1) of this subsection and subsections 

(a) and (c) of section 2908, the days on which either House of 
Congress is not in session because of an ad,journment of more than 
three days to a day certain shall be excluded in the computation of a 
period. 

SEC. 2903. IMPLEMENTATION 10 USC 2687 

(a) LN  GENERAL-^^) In closing or realigning any military installa- 
note. 

tion under this part, the Secretary may- 
(A) take such actions as may be necessary to close or realign 

any military installation, including the acquisition of such land, 
the construction of such replacement facilities, the performance 
of such activities, and the conduct of such advance planning and 
design as may be required to transfer functions from a military 
installation being closed or realigned to another military 
installation, and may use for such purpose funds in the Account 
or funds appropriated to the Department of Defense for use in 
planning and design, minor construc&ion, or operation and 
maintenance; 
(B) provide-- Community 

(i) economic adjustment assistance to any community 
located near a military installation being closed or re- 
aligned, and 

(ii) community planning assistance to any community 
located near a military i ndab t i on  to which functions will 
be t r a n s f e d  as a result of the closure or realignment of a 
military installation, 

if the Secretary of Defense determines that fhe financial re- 
sources available to the community (by grant 'or otherwise) for 
such purposes are inadequate, and may use for such purposes 
funds in the Account or funds appropriated to the Department 
of Defense for economic adjustment assistance or community 
planning assistance; 
(C) carry out activities for the purposes of environmental EnYironmend 

restoration and mitigation at any such installation, and may pr0-'5n. 
use for such purposes funds in the Account or funds appro- 
priated to the Department of Defense for environmental res- 
toration and mitigation; 
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(D) provide outplacement assistance to civilian employees 
employed by the Department of Defense a t  military installa- 
tions being closed or realigned, and may use for such purpose 
funds in the Account, or funds appropriated to the Department 
of Defense for outplacement assistance to employees; and 

(El reimburse other Federal agencies for actions performed at 
the request of the Secretary with respect to any such closure or 
realignment, and may use for such purpose funds in the Ac- 
count or funds appropriated to the Department of Defense and 
available for such purpose. 

Environmental (2) In carrying out any closure or realignment under this part, the 
protection Secretary shall ensure that environmental restoration of any prop 

erty made excess to the needs of the Department of Defense as a 
result of such closure or realignment be carried out as soon as 
possible with funds available for such purpose. 
(b MANAGEMENT AND DISPOSAL OF PROPERTY.---( 1) The Adminis- 

trator of General Services shall delegate to the Secretary of Defense, 
with respect to  excess and surplus real property and facilities 
located a t  a military Lrzstallation closed or realigned under this 
part- 

(A) the authority of the Administrator to utilize excess prop 
erty under section 202 of the Federal Property and Administra- 
tive Semces Act of 1949 (40 U.S.C. 483); 
(B) the authority of the Administrator to dispose of surplus 

property under section 203 of that Act (40 U.S.C. 484); 
(C) the authority of the Administrator to grant approvals and 

make determinations under section 13(g) of the Surplus Prop 
erty Act of 1944 (50 U.S.C. App. 1622(g)); and 

(Dl the authority of the Administrator to determine the avail- 
ability of excess or surplus real property for wildlife conserva- 
tion purposes in accordance with the Act of May 19, 1948 (16 
U.S.C. 667b). 

(2KA) Subject to subparagraph (C), the Secretary of Defense shall 
exercise the authority delegated to the Secretary pursuant to para- 
graph (1) in accordance with- 

(i) all regulations in effect on the date of the enactment of this 
Act governing the utilization of excess property and the disposal 
of surplus property under the Federal Property and Administra- 
tive Senices Act of 1949; and 

(ii) all regulations in effect on the date of the enactment of 
this Act governing the conveyance and disposal of property 
under section 13(g) of the Surplus Property Act of 1944 (50 
U.S.C. App. 1622(g)). 

(B) The Secretary, after consulting with the Administrator of 
General Services, may issue regulations that are necessary to carry 
out the delegation of authority required by paragraph (1). 
(C) The authority required to be delegated b paragraph (1) to the 

Secretary by the  Adminira tor .  of General l e  rvices shall not in- 
clude the authority to prescribe general policies and methods for 
utilizing excess property and disposing of surplus property. 

(Dl The Secretary of Defense may transfer real property or facili- 
ties located a t  a military installation t~ be closed or realigned under 
this part, with or withoul. reimbursement, to a mil i tay department 
or other entity (including a nonappropriated fund instrumentality) 
within the Department of' Defense or the Coast Guard. 

(El Before any action may be taken with respect to the disposal of 
any surplus real property or facility located at  any military installa- 
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tion to be closed or realigned under this part, the Secretany of 
Defense shall consult with the Governor of tihe State and the heads 
of the local governments concerned for the purpose of considering 
any plan for the use of such property by the local community 
concerned. 

(c) APPLICABILITY OF NATIONAL ENVIRONMENTAL POLICY ACT OF 
1969.-41) The provisions of the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321 et seq.) shall not apply to the actions of the 
President, the Commission, and, except as provided in paragraph (21, 
the Department of Defense in carrying out this part. 

(2XA) The provisions of the National Environmental Policy Act of 
1969 shall apply to actions of the Department of Defense under this 
part (i) during the process of property dispasal, and (ii) during the 
process of relocating functions from a military installation being 
closed or realigned to another military installation after the receiv- 
ing installation has been selected but before the functions are 
relocated. 

CB) In applying the provisions of the National Environmental 
Policy Act of 1969 to the processes referred to in subparagraph (A), 
the Secretary of Defense and the Secretary of the military depart- 
ments concerned shall not have to consider- 

(i) the need for closing or realigning the  military installation 
which has been recommended for closure or realignment by the 
COmmission; 

(ii) the need for transferring functions to m y  military 
installation which has been selected as the receiving installa- 
tion; or 

(iii) military installations alternative to those recommended 
or selected. 

(3) A civil action for judicial review, with respect to any require- 
ment of the National Environmental Policy Act of 1969 to the extent 
such Act is applicable under paragraph (21, of any act or failure to 
act by the Department of Defense during the closing, realigning, or 
relocating of functions referred to in clauses (i) and (ii) of paragraph 
(ZXA), may not be brought more than 60 days after the date of such 
act or failure to act. 

(dl W m . - T h e  Secretary of Defense may close or  realign mili- 
bq instahtions under this part without regard to- 

(1) any provision of law r e s t r i m  the use of funds for closing 
or realigning military instabtions included in any appropria- 
tions or authorization Act; and 

(2) sections 2662 and 2687 of title 10, United States Code. 
SEC. 2906. ACCOUNT 10 USC 2687 

note. 
(a) IN G m m u ~ - - - ( l )  There is hereby established on the books of 

the Treasury an account to be known as the "Departplent of Defense 
Base Closu~~ Account 1990" which shall be ach&ktered by the 
Secretary as a single account. 

(2) There shall be deposited into the Account- 
(A) funds authorized for and appropriated to the Account; 
(B) any funds that the S e c r e w  may, subject to approval in 

an appropriation Act, transfer to the Amount from funds appro- 
priated to the Department of Defense for any purpose, except 
that such funds may be transferred only after the date on which 
the Secretary transmits written notice of, and jMicat ion for. 
such transfer to the congressional defense committees; and 
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(C) proceeds received from the transfer or disposal of any 
property a t  a militqy installation closed or realigned under this 
part. 

(b) USE OF FUNDS.---(I)' The Secretary may use the funds in the 
Account only for the purposes described in section 2905(a). 

(2) When a decision is made to use funds in the Account to carry 
out a construction project under section 2905(a) and the cost of the 
project will exceed the maximum amount authorized by law for a 
minor military construction project, the Secretary shall notify in 
writing the congressional defense committees of the nature of, and 
justification for, the project and the amount of expenditures for such 
project. Any such construction project may be carried out without 
regard to section 2802(a) of title 10, United States Code. 

(c) REPORTS.---(I) NO later than 60 days after the end of each fscal 
year in which the Secretary carries out activities under this part, 
the Secretary s h d  transmit a report to the congressional defense 
committees of the amourit and nature of the deposits into, and the 
expenditures from, the Account during such fiscal year and of the 
amount and nature of other expenditures made pursuant to section 
2905(a) during such ftscal year. 

(2) Unobligated funds which remain in the Account after the 
termination of the Commission shall be held in the Account until 
transferred by law after the congressional defense committees re- 
ceive the report transmitted under paragraph (3). 

(3) No later than 60 days after the termination of the Cammission, 
the Secretary shall transmit to the congressional defense commit- 
tees a report containing an accounting of- 

(A) all the funds deposited into and expended from the Ac- 
count or otherwise expended under this part; and 

(B) any amount remaining in the Account. 
10 USC 2687 SEC 2907. REPORTS 
note. 

As part of the budget request for fscal year 1993 and for each 
fiscal year thereafter for the Department of Defense, the Secre 
tary shall transmit to the congressional defense committees of 
Congress- 

(1) a schedule of the closure and realignment actions to be 
carried out under this part in the fiscal year for which the 
request is made and an estimate of the  total expenditures 
required and cost savings to be achieved by each such closure 
and realignment and of the time period in which these savings 
are to be achieved in each case, together with the Secretary's 
assessment of the environmental effects of such actions; and 

(2) a description of the military installations, including those 
under construction and those planned for construction, to which 
functions are to be transferred as a result of such closures and 
realignments, together with the Secretary's assessment of the 
environmental effects of such transfers. 

10 USC 2687 SEC. 2908. CONGRESSIONAL CONSIDERATION OF COMMISSION REPORT 
note. 

(a) TERMS OF THE RESOLUTION.-For purposes of section 2904(b), 
the term ''joint resolution" means only a joint resolution which is 
introduced within the l0-day period beginning on the date on which 
the President transmits the report to the Congress under section 
2903(e), and- 

(1) which does not have a preamble; 
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(2) the matter after the resolving claim of which is as follows: 

"That Congress disapproves the recommendations of the De- 
fense Base Closure and Realignment Commission as submitted 
by the President on - ", the blank space being fdled in with 
the appropriate date; and 

(3) the title of which is as follows: "Joint resolution disapprov- 
ing the recommendations of the Defense Base Closure and 
Realignment Commission.". 

(b) REFERRA~-A resolution described in subsection (a) that is 
introduced in the House of Representatives shall be referred to the 
Commit* on Armed Services of the House of Representatives. A 
resolution described in subsection (a) introduced in the Senate shall 
be refened to the Committee on Atmed Services of the Senate. 

(c) DISCHARGE.-If the committee to which a resolution described 
in subsection (a) is referred has not reported such resolution (or an 
identical resolution) by the end of the 20-day period beginning on 
the date on which the President transmits the report to the Con- 
gress under section 2903(e), such committee shall be, at  the end of 
such period, discharged from further consideration of such resolu- 
tion, and such resolution shall be placed on the appropriate calendar 
of the House involved. 

(dl C ~ N S X D ~ T I O N . - 4 1 )  On or after the third day after the date on 
which the committee to which such a resolution is referred has 
reported, or has been discharged (under subsection (c)) from further 
consideration of, such a resolution, it is in order (even though a 
revious motion to the same effect has been disagreed to) for any h ember of the respective House to mwe to proceed to the consider- 

ation of the resolution (but only on the day after the calendar day on 
which such Member announces to the House concerned the Mem- 
ber's intention to do so). All points of order against the resolution 
(and against consideration of the resolution) are waived. The motion 
is highly privileged in the House of Re resentatives and is privi- 
leged in the Senate and is not debatable. &I e motion is not subject to 
amendment, or to a motion to postpone, or to a motion to proceed to 
the consideration of other business. A motion to reconsider the vote 
by which the motion is agreed to or disagreed to s h d  not be in 
order. If a motion to proceed to the consideration of the resolution is 
agreed to, the respective House shall immediately proceed to consid- 
eration of the joint resolution without intervening motion, order, or 
other business, and the resolution shall remain the unfinished 
business of the respective House until disposed of. 

(2) Debate on the resolution, and on all debatable motions and 
appeals in connection therewith, shall be Limikd to not more than 2 
hours, which shall be divided equally between those favoring and 
those opposing the resolution. An amendment to the resolution is 
not in order. A motion further to limit debate is in order and not 
debatable. A motion to postpone, or a motion to proceed to the 
consideration of other business, or a motion to recommit the resolu- 
tion is not in order. A motion to reconsider the vote by which the 
resolution is agreed to or disagreed to is not in order. 

(3) Immediately following the conclusion of the debate on a resolu- 
tion described in subsection (a) and a single quorum call a t  the 
conclusion of the debate if requested in accordance with the rules of 
the appropriate House, the vote on final passage of the resolution 
shall occur. 

(4) Appeals from the decisions of the Chair relating to the applica- 
tion of the rules of the Senate or the House of Representatives, as 
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the case may be, to the procedure relating to a resolution described 
in subsection (a) shall be decided without debate. 

(el C o ~ s r ~ ~ r u n o ~  BY ~ ~ H E R  HOUSE.--41) If, .+fore the passage by 
one House of a resolution of that House described in subsection (a), 
that House receives from the other House a resolution described in 
subsection (a), then the following procedures shall apply: 

(A) The resolutiori of the other House shall not be referred to 
a committee and may not be considered in the House receiving 
it except in the case of final passage as provided in subpara- 
graph ( ~ ~ i i ) .  
(B) With resmxt fa a resolution described in subsection (a) of 

t h e ~ o u s e  rec4ving the resolution- 
(i) the procedure in that House shall be the same as if no 

resolution had been received from the other House; but 
(ii) the vote on find passage shall be on the resolution of 

the other House. 
(2) Upon disposition of the resolution received from the other 

House, it shall no longer be in order to consider the resolution that 
originated in the receiving House. 
(D RULES OF THE SENATE AND HOUSE.-This Section is enacted by 

Congress- 
(1) as an exercise of the rulemaking power of the Senate and 

House of Representatives, respectively, and as such it is deemed 
a part of the rules of each House, respectively, but applicable 
only with respect to the procedure to be followed in that House 
in the case of a resolution described in subsection (a), and it 
supersedes other rules only to the extent that it is inconsistent 
with such rules; and 

(2) with full recognition of the constitutional right of either 
House to change the! rules (so far as relating to the procedure of 
that House) a t  any 'time, in the same manner, and to the same 
extent as in the case of any other rule of that House. 

10 USC 1687 SEC. 2909. RESTRICI'ION ON WER BASE CLOSURE AUTHORITY 
note. 

(a) IN GENERAL-Except as provided in subsection (c), during the 
period beginning on the date of the enactment of this Act and 
ending on December 31, 1995, this part shall be the exclusive 
authority for selecting for closure or realignment, or for carrying 
out any closure or realignment of, a military installation inside the 
United States. 
(b) ~ C R O N . - E x c e p t  as provided in subsection (c), none of the 

funds available to the Department of Defense may be used, other 
than under this part, during the period specified in subsection (a+ 

(1) to identify, through any transmittal to the Congress or 
through any other public announcement or noMication, any 
military installation inside $he United States as an installation 
to be closed or realigned or as an installation under consider- 
ation for closure or realignment; or 

(2) to carry out any closure or realignment of a military 
installation inside the United States. 

(el E X C E P T I O N . - N O ~ ~ ~ ~ ~  in this part affects the authority of the 
Secretary to carry out- 

(1) closures and realignments under title II of Public Law 100- 
526; and 

(2) closures and realignments to which section 2687 of title 10. 
United States Code, is not applicable, including closures and 
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realignments camed out for reasons of national security or a 
military emergency referred to in subsection (c) of such section. 

SEC. 2910. DEFINITIONS 10 USC 2687 
ngte. 

As used in this part: 
(1) The term "Account" means the Department of Defense 

Base Closure Account 1990 established by section 2906(aXl). 
(2) The term "congressional defense committees" means the 

Committees on Armed Services and the Committees on Appre 
priations of the Senate and of the House of Representatives. 

(3) The term "Comm.ission" means the Commission estab- 
lished by section 2902. 

(4) The term "military installation" means a base, camp, post, 
station, yard, center, homeport facility for any ship, or other 
activity under the jurisdiction of the Department of Defense, 
including any leased facility. 
(5) The term "realignment" includes any action which both 

reduces and relocates functions and civilian personnel positions 
but does not include a reduction in force resulting from work- 
load adjustments, reduced personnel or funding levels, or skill 
imbalances. 
(6) The term "Secrekry" means the Secretary of Defense. 
(7) The term "United States" means the 50 States, the District 

of Columbia, the Commonwealth of E'uerto Rico, Guam, the 
Virgin Islands, American Samoa, and any other commonwealth, 
temtory, or possession of the United States. 

SEC. 2911. CLARIFYING AMENDMENT 

Section 2687(eX1) of title 10, United States Code, is arnended- 
(1) by inserting "homeport facility for any ship," after 

"center,"; and 
(2) by striking out "under the jurisdiction of the Secretary of a 

military department" and inserting in lieu thereof "under the 
jurisdiction of the Department of Defense, including any leased 
facility,". 

Part B-Other Provisions Relating to Defense Base 
Closures .and Realignments 

SEC. 2921. CLOSURE OF FOREIGN MILITARY INSTALLATIONS 10 USC 2687 
(a) SENSE OF CONCBESS.-I~ is the sense of the Congress that- note. 

(1) the termination of military operations by the ULited 
States a t  military installations outside the United States should 
be accomplished a t  the discretion of the Secretary of Defense at 
the earliest opportunity; 

(2) in providing for such termination, the Secrekry of Defense 
should take steps to ensure that the United +States receives, 
through direct payment or otherwise, consideration equal to the 
fair market value of the improvements made by the United 
States a t  facilities that will be released to host countries; 

(3) the Secretary of Defense, acting through the military 
component commands or the subunified commands to the 
combatant commands, should be the lead oficial in negotiations 
relating to determining and receiving such consideration; a d  

(4) the determination of the fair market value of such 
improvements released to host countries in whole or in part by 
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the United States should be handled on a facility-by-facility 
basis. 

6) RESIDUAL VALUE.-41) For each installation outside the United 
States at  which military operations were being carried out by the 
United States on October 1, 1990, the Secretary of Defense shall 
transmit, by no later than June 1, 1991, an estimate of the fair 
market value, as of January 1, 1991, of the improvements made by 
the United States a t  facilities a t  each such installation. 

(2) For purposes of this section: 
(A) The term "fair market value of the improvements" means 

the value of improvements determined by the Secretary on the 
basis of their highest use. 

(B) The term "improvements" includes new construction of 
facilities and all additions, improvements, modifications, or ren- 
ovations made to existing facilities or to real property, without 
regard to whether they were carried out with appropriated or 
nonappropriated funds. 

(c) ESTABLXSHMENT OF S~PECLU ACCOUNT.-41) There is established 
on the books of the Treasury a special account to be known as the 
"Department of Defense Overseas Militmy Facility Investment 
Recovery Account". Any amounts paid to the United States, pursu- 
ant to any treaty, status of forces agreement, or other international 
agreement to which the United States is a party, for the residual 
value of real property or improvements to real property used by 
civilian or military personnel of the Department of Defense shall be 
deposited into such account. 

(2) Money deposited in the Department of Defense Ovemas Mili- 
tary Facility Investment Recovery Account shall be available to the 
Secretary of Defense for payment, as provided in appropriation Acts, 
of costs incurred by the Department of Defense in connection with 
facility maintenance and repair and environmental restoration at  
military installations in the United States. Funds in the Account 
shall remain available until expended. 
SEC. 2922. MODIFICATION OF THE CONTENT OF BIANNUAL REPORT OF 

THE COMMISSION ON ALTERNATIVE UTILIZATION OF MILI- 
TARY FACILITIES 

(a) USES OF F~CxUTmS.--Sedion 2819(b) of the National Defense 
Authorization Act, Fiscal Year 1989 (Public Law 100-456; 102 Stat. 
2119; 10 U.S.C. 2391 note) is amended- 

(1) in paragraph (21, by striking out "minimum security facili- 
ties for nonviolent prisoners" and inserting in lieu thereof 
"Feieral confinement or correctional facilities including shock 
incarceration facilities"; 

(2) by striking out "and" at the end of paragraph (3); 
(3) by redesignating paragraph (4) as paragraph (5); and 
(4) by inserting after paragraph (3) the following new para- 

graph (4): 
"(4) identify those facilities, or parts of facilities, that could be 

effectivelv utilized or renovated to meet the needs of States and 
local jurhlictions far confrnement or correctional facilities; 
and". 

10 USC 2391 (b) DATE.--me amendments made by subsection (a) 
note. shall take effect with respect to the  f- report required to .be 

submitted under section 2819 the National Defense Authorization 
Act, Fiscal Year 1989, after September 30,1990. 
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SEC. 2323. FUNDING FOR ENVIRONMENTAL RESTORATION AT MILITARY 
INSTALLATIONS SCHEDULED FOR CLOSURE INSIDE THE 
L3JTED STATES 

(a) AUTHOR~W~ON OF APPROPRIATIONS.-T~~~~ is hereby au- 
thorized to be appropriated to the Department of Defense Base 
Closure Account for fscal year 1991, in addition to any other funds 
authorized to be appropriated to that account for that f d  year, 
the sum of $100,000,000. Amounts appropriated to that account 
pursuant to the preceding sentence shall be available only for 
activities for the purpose of environmental restoration at  military 
installations closed or realigned under title 11 of Public Law 100-526, 
as authorized under section 204(aX3) of that title. 

Cb) E x c ~ u s r v ~  SOURCE OF FUNDING.--41) ,Section 207 of Public Law 
100-526 is amended by adding at  the end the following: 10 USC 2687 
"(b) BASE CLOSURE ACCOUNT TO BE EXCLUSIVE SOURCE OF FUNDS nou. 

FOR ENVIRONMENTAL RESTORATION F)ROJECLS.-NO fll~lds appre 
priated to the Department of Defense may be used for purposes 
described in section 204(aX3) except funds that have been authorized 
for and appropriated to the Account. The prohibition in the preced- 
ing sentence expires upon the termination of the authority of the 
Secretmy to carry out a closure or realignment under this title.". 

(2) The amendment made by paragraph (1) does not apply with 
respect to the availability of fun& appropriated before the date of 
the enactment of this Act. 

(c) TASK FORCE REPORT.-41) Not later than 12 months after the 10 usc 2687 
date of the enactment of this Act. the k e t a r y  of Def- shall "Ore- 

submit to Congress a report containing the 'findings and rec- 
ommendations of the task force established under paragraph (2) 
concerning- 

(A) ways to improve interagency coordination, within existing 
laws, regulations, and administrative policies, of environmental 
response actions a t  military installations (or portions of installa- 
tions) that are being closed, or are scheduled to be closed, 
pursuant ta title 11 of the Defense Authorization Amendments 
and Base Closure and Realignment Act (Public Law 100-526); 
and 
(B) ways to ansolidate and streamline, within existing laws 

and regulations, the practices, policies, and nrlmlnlstra . . tive 
procedures of relevant Federal and State agencies with respect 
to such environmental response actions so as to enable those 
actions to be carried out more expeditiously. 

(2) There is hereby established an environmental response task 
force b make the findings and recommendations, and to prepare the 
report, required by paragraph (1). The task: force shall consist of the 
following (or their designees): 

(A) The Secretary of Defense, who shall be chairman of the 
task force. 

CB) The Attorney General. 
(C) The Administrator of the General Services Adm;n;stra- 

tion. 
CD) The Administrator of the Environmental Protection 

&ency. 
(El The Chief of Engineers, Department of the Army. 
O A re~resentative of a State environmental urotection 

agency, apkinted by the head of the National bvernors 
Association. 
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(G) A representative .of a State attorney general's office, 
appointed by the head of the National Association of Attorney 
Generals. 

(H) A representative of a public-interest environmental 
organization, appointed by the Speaker of the House of Rep 
resentatives. 

10 USC 2687 SEC. 2924. COMMUNITY PREFERENCE CONSIDERATION Ih' CLOSURE AND 
note. REALIGNMENT OF MILITARY INSTALLATIONS 

In any process of selecting any military installation inside the 
United States for closure or realignment, the Secretary of Defense 
shall take such steps as are necessary to assure that special consid- 
eration and emphasis is given to any official statement from a unit 
of general local government adjacent to or within a military 
installation requesting tbe closure or realignment of such installa- 
tion. 
SEC. 2925. RECOMMENDATIONS OF THE BASE CLOSURE COMMISSION 

(a) NORTON AIR FORCE BASE.---(I) Consistent with the rec- 
ommendations of the Commission on Base Realignment and Closure, 
the Secretary of the Air Force may not relocate, until after 
September 30,1995, any of the functions that were being carried out 
a t  the ballistics missile office a t  Norton Air Force Base, California, 
on the date on which the Secretary of Defense transmitted a report 
to the Committees on Armed Services of the Senate and House of 
Re~resentatives as described in section 202(aX1) of Public Law 100- 
526. 

(2) This subsection shall take effect as of the date on which the 
report referred to in subsection (a) was transmitted to such Commit- 
tees. 

(b) GENERAL k c r r v ~ . - C o n s i s t e n t  with the requirements of sec- 
tion 201 of Public Law 100-526, the Secretary of Defense shall direct 
each of the Secretaries of the military departments to take all 
actions necessary to carry out the recommendations of the Commis- 
sion on Base Realignment and Closure and to take no action that is 
inconsistent with such recommendations. 

10 USC 2687 S E C  2926. CONTRACIS FOR CERTAIN EhTRONMENTAL RESTORATION 
note. ACTIVITIES 

(a) EST- OF MODEL PROCRAX.-NO~ later than 90 days 
after the date of enactnient of this Act, the Secrekry of Defense 
shall establish a model program to improve the efficiency and 
effectiveness of the base closure environmental restoration rogram. 

(b) AD-TOE OF PBocm-The  Secretary shall cf' esignate 
the Deputp Assistant Secretary of Defense for Environment as the 
Administrator of the model program referred to in subsection (a). 

Reports. The Deputy Assistant Secretary,shail report to the Secretary of 
Defense through the Under Secre of Defense for Acquisition. 

(c) APPLICABILITY.-'~~S section s 3 apply to environmental res- 
toration activities a t  installations selected by the Secretary pursu- 
ant to the provisions of subsection (dX1). 

(dl PROGRAM F@UIREMENTS.-~ carrying out the model program, 
the Secretary of Defense shall: 

(1) Designate for the model program two installations under 
his jurisdiction that have been designated for closure pursuant 
to the Defense Authorization Amendments and Base Closure 
and Realignment Act (Public Law 100-5261 and for which 
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preliminary assessments, site inspections, and Environmental 
Impact Statements required by law or regulation have been 
completed. The Secretary shall designate only those installa- 
tions which have satisfied the requirements of section 204 of the 
Defense Authorization Amendments and Base Clomre and Re- 
alignment Act (Public Law 100-5261. 

(2) Compile a prequalif~cation list of prospective contractors 
for solicitation and negotiation in accordance with the proce 
dures set forth in title M of the Federal Property and Adminis- 
trative Services Act (Public Law 92-582; 40 U.S.C. 541 et seq., as 
amended). Such contractors shall satisfy all applicable statutory 
and regulatory requirements. In addition, the contractor se 
lected for one of the two installations under this program shall 
indemnify the Federal Government against all liabilities, 
claims, penalties, costs, and damages caused by (A) the contrac- 
tor's breach of any term or provision of the contract; and (B) any 
negligent or willful act or omission of the contractor, its employ- 
ees, or its subcontractors in the performance of the contract. 

(3) Within 180 days after the date of enactment of this Act, 
solicit proposals from qualified contractors for response action 
(as defrned under section 101 of the Comprehensive Environ- 
mental Response, Compensation, and Liability Act of 1980 (42 
U.S.C. 9601)) a t  the installations designated under paragraph 
(1). Such solicitations and proposals shall include the following: 

(A) Proposals to perform response action. Such proposals 
shall include provisions for receiving the necessary 
authorizations or approvals of the response action by a p p n  
priate Federal, State, or local agencies. 
(B) To the maximum extent possible, provisions offered 

by single prime contractors to perform all phases of the 
response action, using performance specifications supplied 
by the Secretary of Defense and including any safeguards 
the Secretary deems essential to avoid conflict of interest. 

(4) Evaluate bids on the basis of price and other evaluation 
criteria. 

( 5 )  Subject to the availability of authorized and appropriated 
funds to the Department of Defense, make contract awards for 
response action within 120 days after the solicitation of propos- 
als pursuant to paragraph (3) for the response action, or within 
120 days after receipt of the necessary authorizations or approv- 
als of the response action by appropriate Federal, State, or local 
agencies, whichever is later. 

(el APPucmo~ OF SECTION 120 OF CERCLA-Activities of the 
model program shall be carried out subject to, and in a manner 
consistent with, section 120 (relating to Federal facilities) of the 
Comprehensive Environmental Response, Cornpewtion, and Liabil- 
ity Act of 1980 (42 U.S.C. 9620). 

(f) Expmrxm AGBEEMENTS.-~%~ Sec rehy  shall; with the concur- 
rence of the Admmstr . . 

ator of the Environmental Protection Agency, 
assure compliance with all applicable Federal statutes and regula- 
tions and, in addition, take all reasonable and appropriate measures 
to expedite ail necessary administrative decisions, agreements, and 
concurrences. 

(g) Rim~~. -The  Secretary of Defense shall indude a description 
of the progress made during the preceding fixal year in implement- 
ing and accomplishing the goals of this section within the annual 
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report to Congress required by section 2706 of title 10, United States 
Code. 

01) APPL~CABXU~Y OF EXISTING hw.-Nothing in this section af- 
fects or modSes, in any way, the obligations or liability of any 
person under other Federal or State law, including common law, 
with respect to the disposal or release of hazardous substances or 
pollutants or contaminarlts as defined under section 101 of the 
Comprehensive Environmental Response, Compensation, and Liabil- 
ity Act of 1980 (42 U.S.C. 9601). 





Mr. SPECTER. There was then a 
change in the amendment. which was 
adopted. which struck the words "the 
Integrity of"-- 

Mr. INOWE. WUI the Senator 
yield? 

Mr. SPECTER. I will. 
Mr. INOUYE. That amendment has 

already been cleared and adopted by 
the Senate. 

Mr. SPECTER. Yes. I know. I thank 
the distinguished chairman I want to 
make sure that the RECORD is clear on 
what we have done. 

After the original languge had been 
apparently agreed to. there was some 
concern. and the language was strick- 
en on "the integrity of" and the word 
"acceptance" was changed to "approv- 
al". Then there a's a concern as to 
the additional words of the base clo- 
sure process so that. in its flnal form, 
the amendment whlch %as accepted 
reads as follows: 

At the appropriate place In the pending 
till. add the f o l l o ~ t n ~  

It Is the sense of the Senate that In actlne 
on the Jolnt Raolutlon of Disapproval of 
the 1991 B~se  Closure Comrnlssfon's m m -  
mendatlons. the Congress takes no position 
on whether there hrr been eompllnna by 
the Base Cl-am Cornmisaion m d  the Dc 
partanent of Defense with the requirements 
of the Defence Base Clocure md Ftalien- 
ment Act of 1890. Further, the vote on the 
resolution of disapproval shall not be inter- 
preted to imply Congrestonal spproval of 
all  vctlona taken by the Brrc Closure Com- 
mission m d  the Department of Defense In 
fuIfi1lment of the ~ a s i b i l t t l e s  md ctuUca 
conferred upon than by the Defense Barc 
Closwe ud Realignment Act of 1990. but 
only the rpprovll of the rcarmmenda.Uo~ 
leued by the Bue CIaure Comddon. 

That la the language' whlch was 
mocMfled in the technld amendment 
by the managera I just wanted to be 
sure--I could not be on the floor when 
that technical amendment was of- 
fered-that this sequence is under- 
stood becaw,  as explained before and 
as agned to. the purpose is thzt  the 
recornmendatlons of the base dosure 
commission as to the closure of specif- 
ic bases has been accepted by the Con- 
gress, but the Congress has not taken 
any position as to whether the prow 
dural requirements of the act have 
been complied with by the commis- 
sioner of the Department of Defense. 

So that is a question open yet for ju- 
dicial Interpretation on pendlng lltiga- 
tion. 

I Just wanted to make that state- 
ment. 

I thank the Chair. I thank my disth- 
guished colleague. 

hfr. INOWE. Mr. President. I ask 
unanimous consent that the pending 
business. the Roth amendment. be 
t e m p o d y  set aside to pennit the 
submission of an amendment* behalf 
of Senator K~ssm.~ma.  

The PRESIDING OFFICER. With- 
out objection. it b so ordered. 

wwrrvm no. 1236 
Mr. INOUYE Mr. President. I send 

the amendment to the desk m d  ask 
lor Its hrnedlatt  consideration 
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The PRESIDING OFFICER. The 

clerk will report. 
The legislative clerk read as follows: 
The Senator from Hawall [Mr. InowTZl. 

for M r s  Ktssmwx. proposes nn mend- 
ment numbered 1235. 

Mr. INOUYE. Mr. President. I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDINCj OFFICER. With- 
out objection. I t  is so ordered. 

The amendment Is as follou~s: 
At the npproprlale place In the bill. add 

the follortng sectton: 
- 0 m n o n  MD Y A ~ M L V * Y C L  A- 

": Provided /urUlcr, 'Illat of the funds sp- 
proprlUed under thb head-. $6.8 mlllion 
shall be available for the refurbishment nnd 
rnodernlzatlon U ukUng nllyard facilltiw 
at Fort Riley. K u w .  ". 

Mr. IXOUYE. Mr. President, this 
amendment has been cleared by both 
managers. 

The PRESIDING OFFICER. Is 
there further debate on the amend- 
ment? ff not, the question is on agree- 
ing ta the amendment. 

The amendment (No. 1235) was 
agreed to. 

Mr. INOUYE. Mr. President. I move 
to reconsider the vote by which the 
amendment was agreed to. 

Mr. FORD. I move to lay that  
motion on the table. 

The motion to lay on the table was 
a g m d  to. 

Mr. INOUYE. Mr. President. I sug- 
gest the absence of a quorum. 

The PRESIDINQ OFFICER The 
clerk wiU call the roll. 

The legfdstive clerk proceeded to 
dl the mll. " 

Mr. INOWYE. Mr. President. I ask 
unanLmoua consent that  the order for 
the quorum all be rescinded. 

The FTtESIDINCS OFFICER. With- 
out objection. It is so ordered. 

U m  COUSIII' ILPTHDAY 

hfr. INOUYE. Mr. President I have 
just been advised that today happens 
to be the birthday of the subcommit- 
tee's sWf  director. Mr. Richard Col- 
rim. 

So. If I may. in behalf of the US. 
Senate. I extend to him our conmtu-  
lations and to thank him for helping 
us pass this bill. 

Mr. SIEVENS. I join with that. He 
is a courageous m a u  He still has his 
beard and mustache. 

[Laughter.] 
The PRESIDING ~FFIcER. The 

Chair informs the distinguished man- 
ager of the bill that the Senator in the 
chair. acting in his capacity as a Sena- 
tor from Connecticut. would also like 
to Join in that recamition since the 
distinguished gentleman being recog- 
nized is from Connecticut. Without o b  
jection, the request is m t e d .  
Mr. INOUYE Mr. President. I sug- 

gest the absence of a quorum 
The PREs rnwO OFFICER. The 

clerk wffl call the roll. 
The lepfslatlve clerk proceeded to 

call the roll. 
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Mr. INOUYE Mr. Presldent, I a k  

1maninIo~s COnSent lhat the order for 
the Quorum call be rescinded. 

The PRESIDING OFFICER. With. 
out objection. It is so ordered. 

Mr. INOUYE. Mr. President. I ask 
unanimous consent that the pending 
business be set aside to permit the 
Senator from Texas to speak. 

The PRESIDING OFFICER. With- 
out oblection. it is so ordered. 

Mr. GRAMM. Mr. President. as you 
know. I am a strong supporter of the 
V-22 Osprey. I am also a firm believer 
in the need to continue to modernize 
our defense forces. For these reasons, 
I am very concerned about the small 
leuel of funding provided for the V-22 
in this Defense appropriations bill, 
and the decision to restart a CR-46E 
production line that has been closed 
for nearly 20 years. 

This bill will not improve the Ma- 
' rines' medium-lift capability. Ln fact. it 
nil1 only delay the V 4 2  p r o m  in- 
crease its cost. and unnecessarily pre- 
vent our troops from receiving in a 
timely fashion the equipment they 
need. The development team has al- 
ready accomplished m a w  successful , 

night and aircraft carrier tests. We 
need to malntdn momentum on this 
important program. I hope we can re- 
solve this issue In conference and keep 
the V-22 p r o m  movinp ahead. 
rather than rtsurrectinO p r o m  
from the distant pa& 

Mr. INO- Mr. Prcbfdent. I sug- 
gest the absence of a Quorum. 

The PREsrnma OFF~CGR me 
clerk wil l  call the roll. 

The l ~ v e  clerk proceeded to 
call the roll. 

Mr. INOUYE. Mr. President, I Bslr 
unanimous consent that the order for 
the quorum call be resdnded. 

The PRESIDINO OFFICER. With- 
out objection, it is so ordered. 

Mr. INOUYE. Mr. President, I ask 
unanimous consent that Senator 
B ~ E R S  be added as an orbhal  co- 
sponsor of amendment 1230. 

The PRESIDLNG OFFICER. With- 
out objection, it is so ordered. 

Mr. INODYE Pdr. Presidenf I sug- 
gest the a.bsence of a quorum. 

The PRESIDING OF%\= The 
clerk will call the roll. 

The leglslatlve clerk proceeded to 
call the roll. 

~ r .  INOUYE. Mr. President. I u k  
unanimous consent that the order for 
the quorum call be rescinded. 

The PRES-QING OFFICER. With- 
out objection. It is so ordered. 

-0- 110. 1238 

Mr. STENENS. Mr. President, I have 
an amendment at the desk. 

The PFGSDING OFEICER. The 
clerk will report. 
The legislative clerk read as follows: 
The Senator from Alarkn [Mr. Sm.er.51 

propaws an ~ e n d m e n t  numbered 1236. 
Mr. STEVENS. Mr. Resfdent. I ask 

unanimous consent that readhg of the 
amendment be dispensed with. 
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U A T ~ O ~ A L  S C C W ~ ~ T T  cm~CfirlON rnusr w * D  1 think On this side there is no prob- permit us not to hale  votes on For the National Security Educrtlon lem with that. a!; long as  we can be as. M O ~ ~ ~ , . .  

Tnul Fund established by section 804 of the sured there u-ill be a vote on the  con- we have not comp)eted our  discus- Natlonrl Security Act of 19d7. $ 1 8 0 . 0 0 0 . ~  ference nport .  a record rote. sions Yet--both Senator Do= and I of funds pmdd* e'sewhem In this m hlr. MITCHELL. Yes. ~t h a  always have been discwing the matter which shall IK avdlable for the Purposes set 
out In suhKctlon (b) of such section. been my Intention to have a record other Senaton-but it is my hope that  

A H E N D Y ~  110.1211. AS m m m  MODIFIED 
On the and ob- we can reach an agreement that would 

M ~ .  STEVENS. M ~ .  President. I send v i o ~ s l s  that  wOu:ld be agreeable a t  this make that  possible although we do not 
time. This follows consultation with yet have that  Undentanding. =he bills a modiflUtiOn Of No' '*16 the  managers. and SO I inqulre Of  them which 1 hatte mentioned be the behalf Of whether this procedure is agreeable to among tho= to be included for imme. TLR 

diate consideration should we be able THE OFFICER. The thhF -ENS. I t  is entirely agree- tD reach agreement. . 
amendment is so modified. 

Mr. I N O W E .  Mr. President. this with this Mr. DOLE. hlr. President. if in fact 
matwr has been cleared by both sides. Mr. IHOUYE- 1t is agreeable here. we could reach an agreement bet~veen 

=he amendment (NO. 1216). as fur. HouVever. if the  leader will yield- now and sometime early morning, if it 
ther modifled. Is as folloars: Mr. MITCHELL Yes. works. we hope it might work. then 

the 8ppmgrinte in the pending hfr. INOUYE. :I ask unanimous con- there probabiy will not be any rollcall 
bill. add the following: sent tha t  I be permitted to vitiate the  votes tomorrow or Monday. 

~t b the sense of the Senate that in acting unanimous consent making all amend- Mr. MITCHELL. Tha t  is possible. 
on the Joint Resolution of Dlsap~rovPl of m e n u  out of order, because 1 have just But We are not in a posltion to state 
the 1991 B s e  Closure Commission's recorn- been adrked there is one remaining that  yet because we do not have agree- 
mendatlon~. the Conmess Lakes no position amecdmezt to be submitted by Mrs. ment on any of the  measures which we 
on ahether there has been compliance by tLAssfW.a. the Base Closure Comniuion. and the De. have described. there being a number 
mment of a.ith the Mr. STZEXI;: I t  is a technical of Senators to be consul:ed on each of 
of the Defense Base Closure and Realign- amendmen:- them. 
ment Act of 1090. hrrher. the vote on the Mr. Ih 'OTiE. I t  is cleared by both Mr. DO=. 1 thank the majority 
resolution of dhpprot.al shall not be inter- sides. leader. 
prrted to imply connessional approval of TEE ,-ESIDING OFFICER. Is Mr. SPECTER addressed the Chair. 
all .ctlors taken by the B s e  Closure Corn- there objection? Without objection. it The PRESIDING OFFICER (Mr. 
minion md the Department of Defense In so fulfillment of the resporuibilities and duties DODD,. T h e  Senator from Pennsslva- 
eonfemd upon them by the Bm Mr. MITCIFELI, Mr. President. then nia. 
clam urd hllment Act of 1990, but Senators should be aware that  we will Mr. SPEm. Mr. President. earli- 
only the rpprov.1 of the m m e n d a t i o n s  proceed shortly to final parsage of the  er  today there had been an agreement 
issued by the B w  Closure Cornmiss~on. pending bill. and that  unless some on an amendment, t h e  sense-of-the- 

Mr. ~ O U Y E .  hfr. President, I ask Senator seek a rollcall vote. it will be Senate resolution where there had 
u-mous consent that  no further by vo.ice vote. If a Senator does seek it. been a change made after the amend- 
amendments be In order. we will have to bring everybody back. ment had been accepted. When a ques- 

8 T E ~ E  PRESIDING OFFICER. IS So Senators should be aware tha t  tha t  tion was raised later. there was a sub- 
there objection? Without objection. i t  possibility exists. although I think i t  is sequent modification of the  amend- 
is so ordered. extremely unlikely. we not having re- ment. I want to make a very brief 
- Mr. MITCaELL Mr. President. I ceived any Indication throughout all statement so that t h e  RECORD b clear 

have consulted d t h  the  managen of t h k  period of discussion as to a vote on what occumd Mth the  technical 
t h e  bill and with. through staff. t h e  on firal  passage. amendment which t h e  managers have 
distfnguished Republican leader. I am S o  I e n c o m s e  the  managers to pro- submitted. . 
adrlsed tha t  t h e  current status of t h e  ceed to final pasage as soon as-possi- Mr. President. t he  original amend- 

@ bill Is t ha t  there are no further ble and complete action on the  blll. ment provided as follom. Perhaps the  
amendments in order other than those Mr. DOLE Mr. President. I wonder best way to handle this is to ask unani- 
ahlch  had previously been agreed to  if t he  majority leader might indicate mous consent tha t  I may submit the  
be exce$,ed. specifically the  amend- what the  program would be for tornor- amendment in its original form for the  
n e n t  of the  Senator from Gelaware. row and hionday. I would say in ad- RECORD a t  this point. I ask Unanimous 
and that  there is no request on either vance we have had a discussion in t he  consent tha t  i t  appear in the  RECORD 

I 
I side for a rollcal: vote on final passage. Senator's office. m d  we have sort  of in its original form. 
! .  I note the  presence of the  dtstin- set  forth some pcssibilities tha t  could There being no objection. the  mate- 

guished Republicar. leader. and I a m  happen  I t  would probably be good rial r:as ordered to be printed in the 
golnp to  momentarily ask him to corn- neXs for some of OUT colleagues. RECORD. x fo!loxs: 
ment on and confirm what I have just Ure have not received agreement yet. I C L ~ - ~ C T ~  no. 1 a 
stated. but I can tell t he  majority leader we ~t the appmprla  plan in "f the . pending 

If t ha t  is the  case. and if no other are still trying on this s~de .  bill. add the following: 
Senator seeks a rollcall vote on final Mr. hlITCKELL Mr. President. the  ~t is t h e s e w  of thesenate that in acting 
passage, then It Is the  desire of t h e  distinguished Republican leader and I on the Joint Resolution of Disapprot.al of 
managers. wlth r:hich I concur, and and others have discussed the sched- the 1991 Base Closure Commission's mcom- 
with ch ich  I believe the  Republican ule prospectively for ,-tomorrow. mendattons- the Ls On the 
leader concurs. t ha t  we can proceed to Monday. and the  next- several days. the pm and 

complete action on this bill momentar- and included in the list of items which ~ m ~ l ~ ~ n ~ ~ ~ . O ~ ~ ~  ~ ~ h ~ ~ f i ~  Ey2z: 
ily without the  necessity of a rollcall we eariier described last F'riday. and ,ion, and the Dement of Defe- with 
vote. since as t he  measllres to be completed the reqwremenb of the Defense Base clo- 
Unless we receive an indication in prior to the  forthcoming recess are the  SUIT ~d aaignment A& of 1990. Further. 

t he  next few minutes from a Senator- family and medical leave bill. t he  Un- the vote on the ruolutton of disapprovll 
Pnd I hope t h e n  will be no such indi- employment Compensation Reform shall not k interpreted to imply Conmes- 
cation-then It Is the  intenlicn of the  Act. which now would be In the  fonn sional PPProMl Of miom hken by the 

managers to complete action shortly of a conference report. t he  EPA Cabi- Base Ctosure the Depart. 
and to pass t h e  bill by voice vote. I net level status bill. and the  F e d e m  & M ~ $ ~ f e ~ d I n d : ~ ~ l l ~ ~ ~ e ~ ~ h ~ ~ "  
would like to invite the  distinguish Re- facilities bill. my lhope is that  we can them by - Closure and a. 
publican to comment. get agreement to proceed to one or al-ent ~ c r  of 1990, but only the -pt- 

Mr. DOLET I thank the  majority more of those bills on tomOrrOW and u ~ c e  of the reooaunmd.t~ons issued by the 
leader. The  majority leader is correct. Monday and do it in a way that  would B u e  Closure Commfuion. 
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the Burcau of Radlologlcal Hcalth muct 
rcly on Navy personnel to gathcr Xatcr spm- 
p:.u. 

"I'm canfldent they can do u rood a Job." 
rnld Foldcsl. who witnerred two refueling8 
rs a sailor aboard nucleu-powered rubma- 
rinw from 1970 fo 1976. "I know they cake 
elaborate measurn to make sure that no 
mntertals rse rele+sedW 

But other states are UIng more rggra- 
sive mcacures. 

The state of Washington. which Is home 
to about 15 nuclear-powrred shlps. com- 
plained last fall about Its lack of access to 
Navy sltes. When radlatlon has been re- 
leased at Navy pards there. the state has 
not been allowed t4 watch the cleanup. 

"They are up-front wlth the fact that Inci- 
dents have occurred." said Terry R Strong. 
director of the Division of Radfatlon Rotec- 
tion In the Washington state Health De- 
partment. "But we don't have any regula- 
Lory authority. and they don't inrite us Onto 
the base." 

If the states had thelr way. they would ex- 
ercise more ovenight over the military, 
Strong said. 

"1 guess that. 11 we go back to the h u e  of 
credibility. It would be to the Navy's benefit , 

to say: 'Y'all come on here,' " Strong said 

nln. and ask for Its immediate consid- 
eration. 

The PRESIDING OFFICER. Wlth- 
Out objection. it k so ordered. The 
clerk will report. 

The bill clerk read as folloa-5: 
The Senator from Hawall [Mr. Inov~cl .  

for Mr. S n ~ o r n .  propaes .n amendment 
n~~mbered 1217. 

Mr. INOUYE. Mr. President. I ask 
~fianimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. With- 
out objection. it is so ordered 

The amendment is as follows: 
On Paee 12. llne 3. strike oul the period 

and Insert in Ueu thertx.1: ": Procided fur- 
ther. That of the funds rpproprlalcd In thb 
panpraph. $3.000.000 shall be available for 
the New Parent Support Prognrn". 

Mr. SEYMOUR. Mr. President. I rise 
to offer an amendment to the fiscal 
year 1992 defense appropriations bill 
that would assist the hiarine Corps in 
Its critical search for the most effec- 
tive methods to arrest the ssmptorns 
of child abuse within military families. 

M ~ .  SPECTER. Mr. President, these Perhaps of all h t i t u t i x s - i n  our SO- 

articles detail the enormous potential cisye the armed services are 
hazard wNch is the nerable to the pains and disasters of 

offing from the scraping or ofrerhaul thud abuse. Military parents, and es- 
of nuclear pourered ships. And the de- pecially enlisted personnel. frequently 
tails of these articles, which cite au. change homes. lifest!?les. and schools. 
thoritati\re sources, disclose that the of their children. therefore. 
radioactive potential is many, many miss the classic American experience 
times the problem at chernobyl. and of ~ 0 ~ ~ i n g  UP a stable neighbor- 
that there are many In hood with familiar friends and role 
our society in Idaho. in south Czuoli- mgeFG credit, the hu na. in Nevada in Washington and In 
Oregon where there ue e~omous initiated a Program s t  Camp m d l e -  
rkks hvolved ~n our failure to deal ton. CAthat tries to lmprove these cir- 
with thls Issue of nuclear waste. cumstances for young children. Over 

Rather than submit the amendment. the b t  2 yean* the lklarfn- and the 
which would hold up on the funds for Cmdren's Center and Hospital 
the Enterprfse until t h k  study hw of San Dieao have cooperated on an 
been completed, thls Senator elected after the 
to take the route of the amendment Parent Afde Proman to furnish a 
which h u  been submitted and agreed . broad rmge of d i n i d .  educational. in- 
to calling for the study so we can find home. and counseling services to elimi- 
out what is gong to be happening. nate the potential causes of child 

But I think this is an issue which abuse. The prOgf8m now reaches more 
the C 0 n - e ~  and the country will than 350 children in approximately 
have tc face up to because of enor- 200 C-v Pendleton families. 
mous en\riro-ental risk factors, and Most of the existing Department of 
these reports should shed some very Defense U r O m  that focus on this 
considerable light on a real problem problem react to the incident of chfld 
and will enable us to address t!lis issue abuse after i t  occurs. The Camp Pen- 
in an intelligent way In the future. dieton project. however. reaches out to 

Mr. President. I thank my colleague expectant mothers and those a i th  in- 
from Hawaii. Senator Ixonrz, the dis- fants in the interest of preventing the 
tinguisked cildrman, m d  the ranking social and P S Y C ~ O ~ O ~ ~ C ~ ~  Causes of this 
member. Senator S n n n s ,  for their trzged~. 
cooperation in working through these MY Une~dI~t I I t .  Mr. President. pro- 
amendments. and the stp.ff.q for their vides $3 million Out of existing.hiarine 
help with respect to the same anlend- Corps operotion c d  knaiqtenance 
ments. funds so that the Marine can begin 

I thank the chair, and I yield the the process of establisl~ing this pro- 
floor. gram at all 18 of their nlorld-wide fa- 

AA:NDMLY~ NO. 1 1  17 cilities. 
(Purpose: To set rside $ 3 . 0 0 0 . ~ ~ 0  for the This child abuse prevention miracle 

New Parent Support R O ~ . . O ~  the of Camp Pendleton. therefore. Can 
Marlne Corps) . - become the miracle of the Marine 
Mr. INOUYE. Mr. Presidefit. 1 ask Carps and a model for the entire De- 

unanlrnous consent that the pending partment of Defense. 
business be temporarily set aside to I understand. Mr. Resident. that 
conslder measures affecting the bill. this amendment h a  been cleared by 

I send to the desk an amendment in the distinguished managers of the bill. 
behalf of Senator SEYMOUR of Califor- I particularly want to recognize the 

outstanding leadership that Senator 
INOWE has provided in fostering mlli- 
tary family advocacy progams. Our 
All-Volunteer Forces and their dc- 
pendents have two committed an3 ef- 
fective champions In both the chair- 
man and distinguished ranklng 
mcmber of the Defense subcommittee. 
Senator Smvms. 

Mr. President. I thank the managen 
once again for their cooperation, and I 
urge the adoption of the amendment. 

Mr. INOUYE. I commend the Sena- 
tor for his amendment. As he Is amare. 
I have long been interested in the de- 
tection and prevention of child abuse. 
I belleve that I may. without being im- 
modest. take some credit for the estab- 
lishment in the Department of De- 
fense of the Family Advocacy Pro- 
gram. which addresses the detection 
and prevention of both child and 
spouse abuse In all the military serv- 
ices. This is a successful program, and 
I would not like to see its scope or au- 
thority weakened by the Marine Corps 
program which the Senator is propos- 
ing. 

May I ask the Senator to clarify the 
intent of his amendment. Do I under- 
stand correctly that the amendment is 
Intended to dLssemfnate a child-abuse- 
prevention promam which has proved 
to be successful at a m i n e  Corps 
base In California? 

Mr. SEYMOUR. The Senator is cor- 
rect. 
Mr. INOUYE. Do I further under- 

stand that the Marine Corps promam 
which the Senator is proposine is in 
consonance wlth the m y  Advocacy 
P r o w  now in existence? 

Mr. SEYMOmL Yts: that k correct 
Thls p r o m  is intended to supple- 
ment and strengthen the Family Ad- 
vocacy P r o m  

Mr. INOUPG. As the Senator is 
aware, the Famlly Advocacy Proeram, 
administered by the Assistant Secre- 
tary of Defense for Force Manage- 
ment  and Personnel. Is the body u~hlch 
estabkhes policy for child abuse and 
spouse abuse detection and prevention 
p r o m  Is it the Senatoi's intentlon 
that the new Marine Corps program 
fall under the jurfsdiction.of the As- 
sistant Secretary. as oth* Marine 
Corps child abuse programs ?lo at the 
present time? 

Mr. SEYMOUR. The Senator from 
Hawaii is correct. I believe that the 
proposed hfarfne Corps program will 
be a a.elcome addition to the current 
Department of Defense Family Advo- 
cacy Program, and I would certainly 
expect that it would be administered 
in the same fashion as other child 
abuse prevention programs now in ex- 
istence: 

hfr. INOUYE. I thank the Senator. 
Mr. President. this measure has been 

studied by both sides. and we find It 
acceptable. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend- 
ment. 
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[mom the  vlrglnla.ptlot, Apr. 1. 19911 too far Into a pipe--could release harmful higher rlsks during 0perltions on land. 

WASTE SIT= FACE MASSIVE CLEANUP TASK Of ndloactivity. retlrea szld. Navy veterans say. 

(By A1 Roberts) first. worken wlll disconnect the reWton The mctal-shrouded reacton. having con. 
from steam ReneratOn. turbines. cooling taincd b i l l i n m  of aLornlc chaln rr.rtlnn. r e ,  --  ..sC..",O ,", 

As the Navy's nucleu-powered wuships systems and- other related eaulpmeni. 15 to 20 yean. now HteWly glow W U ~  radio. 
send more uranlum f u e k  reactor P u t s  and They'll have ta dlliert thousands of gallons activity. e x p e m  say. Aa the  reacton arc dls. 
other radioactlve wu lc r  ashore. they're of radioactive lianld and gas. much of mantled In shipyards the  risk Increues. ex. 
counting on the U S .  m p u t m e n t  of Energy selled under exploslre Pressure. Into hold- per:, u y .  that  their pent-up mia t ion  u-,ll 
to dispose of the  materid a t  remote. Inland Ing a r e u  or d l s p o d  tanks. Once the pipes be .etidentallv u n l e u h d  on a i l n r t  chin .  
dbmps. 

But the Energy Department-which tradi- 
tionally has taken naval rutcs to 1% weap- 
ons plants In Idaho Falls. Idaho: R ~ c h l a n d  
Wash.; and Aiken. S.C.-faces serious envi- 
ronmental problems a t  those sites. 

The government has been stockpiling 
u-ute  since the 1950s. and the waste Is be- 

are purged. worken will open up nriles Of 
pipeline. break through hundreds of valve 
s e ~ k  and dismantle thick steel fixtures to 
get to the reactor. 

Then comes the rsritching of the uranium 
fuel core itself. which contains the most 
deadly levels of ra5ioactivity. 

Because the wc?r!:en w11l be opening up 

- -  -- - -  - - -  --.--.-. -...- 
builders, civilians or the environment. 

Naval reactor work also will genente  ra. 
dioactive wastes. like the byproducts of com- 
mercial nuclear p1rCt.s. thh: must be. care. 
fully con:rolled for ccnturles to come. Birr 
Eontrol of such wastes has  aiready proven to 
be a problem for the Navy. lcderal s:udlcs -- .. 

glnning to leak from corroding steel drums 
and clay trenches m d  cracked concrete 
tanks. More than a dozen radioactive ele- 
ments. from cobalt to plutonium to urani- 
um. have already escaped into the environ- 
ment. 

R o m  the  Idnho Natlonal Engineering 
Laboratory In Idaho Falls. where the Navy 
sends Its spent nuclear fuel. a 40-squarz-mile 
"c!ume" of tritium Ls migrating through 
groundwater f loss  toward the Snake River. 
The Hanford Nucleu Reser:atlon in Wash- 
inaton state. which buries screpped nasal 
reactors. has dumped mlllions of gallohs Of 
ndioactive waste into the ground. And the 
Savannah River Site in South Carolina. 
which hand!- other n a r d  wastes, also 1s 
leaking radiation. 

Cleaning up those sltes and 11 other wezp. 
ons plants-to make room for more spoils 
from navrl shipyard2 m d  other nuclear op. 
erations-will be a 5200 blllion task. But the 
Energy DepPrtment is under rising pressure 
to  allow other groups. such u the  Enriron- 
mental Protection Agency, to accelerate the 
c l~anup .  . 

"Little actual cleanup work has been 
done." the  O f f l a  of Technology Assess- 
nen t .  an  malytlcal urn of Congress. cald In 
a 212-page report to the ha-&en in Feb- 
r a w .  ". . . Effective cleanup of the  weap- 
o m  complex In the  next rcveral decades Ls 
unlikely. and . . . slgnlfiant pollcy lnitia- 
t i v a  u e  repuked If those praspects are to 
be Improved." - 

[From the  Virginia-Pilot. Apr. 1. 19911 
"BIG E Rmcrors  A BIG PAIN. SAY V ~ N  

Rrm-r 

the reactor for the  first t:rr.e in two decades. 
exposing thenuelves to its radioactivity. 
tl~ey'll want to move quickly. Ideally, they'll 
remove tke spent fucl core and place it in a 
steel shipping cask. then Luta:l a fresh fuel 
core =d close up the reactor. in a rna:ter of 
hnrirs 

S d J .  

In 1988. for instance. the Navy's Radiolog- 
ical Affairs Support Office in Yorktown 
sent out 423 questionnaires to Navy installa- 
tions. asking about their invelltories of ra- 
dioactive wute.  Only 212 roplied. and a t  
least one-fourth of those tha: did not reply - . - - - - - 

While they rebuild the ship's reacton, re- We h o r n  LO Store l3diOaCtive Waste. The 
tirees say. other wortem will be dealing survey showed Only 9.000 cubic feet of radio- 
w,:h the radioactive wastes sent ashore. The active Waste stored r t  Navy sites. But other 
Enterprise Is espected to  leave behind federal records show that  bases and ship- 
ezough waste to throw off  a t  least 25 mil- yards generate rs much u 58.000 cubic feet 
lign curies of radioactivi:~. That's h a  of elvery year-at least 20.000 cubic feet of it in 
the rocghly SO mill.ion curies the Chernobyl H m p t o n  Roads. 
reactor explosion released over the Soviet "For these reasons." the General Axount- 
Ccion. And It's about 8,000 t h e s  as much u Ing Office concluded in a report to Congress 
V~rginla's 600 power plants. hospitals and in h fuch  1990, "the Navy docs not precisely 
o'llcr nuclear lndcstrics ship to disposal know the  m o u n t  and types of waste stored 
SI! es In a yeu.  or disposeP of by its various ins:allatlors." 

Some of that  r u t e .  such as the spent fuel The Navy's future challenges in dealing 
or reactor parts. will be solid and easily wlth radioactive waste go beyond Hampton 
managed. Other wnstfs. such rs the cooling Roads and Its shipyards. Tlie service sends 
water from the reactors, will be liquld Some Its wont  r u t e s  LO be recycled stored or 
will give off Intense radiatlon. enough to kill dumped a t  nuclear seapons factories in 
t worker within da.ys. while some will emit South CamlIna. Idaho and WuhlnEton 
negligible radiat!oa. state. But those sites. u well as 11 o t h e n  In 

The most dangerous wnsres, the elght the nudear weapons complex. have become 
spent fuel coru. wCU each hold u much u 3 envlronmentll d h t e r  zones. 
milllon c u r l a  of radioactivity-cnough to The larrat dte. n e u  Ailren. S.C.. rlready 
contaminate all of Newport News or build a s t o r a  21 mllllon cublc feet 01 aolld wastes 
nuclear bomb. and 35 mflllon gaflona of llauid spoib- 

To protect the  spent fuel from aocfdent~ enough rrdlorctlve mterlal t o  fill the  
and krroristr. each core s i l l  be stashed In a scope uuu In Norfolk 25 Urn%. The  m a t e  
steel cask. and each. cask r i l l  be set (n a dl- rhl con- a t  least 000 milllon curies of ra. 
road boxcar on the  gruunds of Neaport dio.ctlvlty. or  roughly 16 tlmes what the  
News Shlpbullding. Eventudly. the  box^ Chemobyl reactor explosion relersed over 
Udl form a train to a disposal site in Idaho the Soviet Union And much of that  mdioac. 
Fdls. Idaho. tivity Is slowly leaking Into the  air. soil. 

The bulk of the  waste. hooever. will be water and sediments on the  north bank of - - - - - 

(By A1 Roberts) 
N m o u r  NEWS.-Imane eight nuclear 

reactors k i n e  taken a c u t p f e c e  by piece- 
In your back y u d .  

That's exactly what Ir happening aboard 
the rlrcrzft mrrfer Enterprise. which began 
rcfuellng its nuclear reactors t h h  a'lnter a t  
hewport News Shlpbuildlng. 

The sh:pvrrd won't comment on the  proc- 
ess. But shipyard retireu. who refueled the 
"Big E." !:on 1969 to 1971, rald the  refuel- 
ing and overhaul. whlch began In November 
and Ls expected to continue through May 
1394. will be an ordeal. 

"You have to  pretty much tear t he  ship 
up to refuel It." said shlpyud r e t i m  Jack 
B. Davls. who helped plan the  previous refu- 
t h e .  "There's a lot of stuff you have to 
rmove. and thcn you hare to put it all back 
r za i a"  

Durtne the 3%-year process. retirees sald. 
t e a m  of workers wlll spend roughly six 
E10nthS dismmtling each reactor plant. take 
a day or two to refuel It. then spend six 
months reusembllng the system. 

Throughout the proms. worken will 
wear awkowd body sults and breathe 
through rtlflIng g u  m a s h  to protect them- 
selves from nd la t lon  One frlre move--turn- 
Ing a wrench one too many t l m a  ~ u n d  a 
valve. or  flrtng a bloutorch one miillmeter 

parts. tools. protective clothing. rags and 
other mate- that  have been exposed to 
the  reacton m d  their fuels. Each pleee of 
waste may have absorbed as little u one- 
millionth of 1 curie of mdioactlvity and pose 
a negligible threat. But there will be v u t  
volumes of that  low-level waste. which could 
crrmbine to emlt drneerous radiation 

For that r e w n ,  the waste will be pack- 
aged In special polyethylene barrels or steel 
box-. I t  will then he w r i e d  away L? tractor 
trailers. traveling west on Route 58 and 
south on Lntentale 95. t o  a disposal site 
near Aiken. S.C. - 

[Ram the Virginia-Wof Apr. 1. 19911 
X u c r u r  NAVY SAILS IN ror R ~ A I R S .  RAISU 

concuLus ' 

(By Al Roberts) 
NoRToLK.-T~~ Navy plans to refuel. Over- 

haul or scrap about. onethl rd  of its nuclear- 
powered s h l ~  In the  1990s. bringing an un- 
precedented-and potentfally dangerous- 
r S s h  of nucleu work into local naval bases 
and shipyards. 

Among the Navy's 137 nucleu-powered 
slripc afloat. a t  least 40 are due LO bring 
their reacton Inta Harnpton Roads and 
oiher ports for work In thls deude. Those 
reactom whlch repcx%?dly suffered few -1- 
dents while runntng a t  sea. s i l l  run much 

the  Savannah Rlver. 
Last week t he  latest evidence of the  mlli- 

tary's waste problem w u  reported by the 
Environmental Protection Agency. The EPA 
said t h a t  engineen. nuh lng  to build nuclear 
bombs in the  1956s. poured mtlli9m of gal- 
lons of radioactive w u t e  Info the  ground at  
the Hanford Nuclear Reservation near 
Richland. Wash. Some 'of that  waste. 
dumped Into crude moun+trenches. will 
retain h c f  its radioactivity for 212.000 
ye-. experts say. 

Environmentalhts. legislators and regula- 
t o n  have reacted to such reports by lorclne 
the weapons plants to launch a S200 billion 
cleanup. As the sites devote more money 
and personnel to handle exlsting wastes. 
howev:er. they r i l l  have feaer  resources Lo 
accept n e a  wastes belng generated by the 
Navy. 

At the  same time. t h e  Navy wlll be secer- 
aring more o v t e  t h v r  ever. The spoiis ~ l l  
have to  sit In interim storage a t  bues. ship 
yards or  other support facilitler e x p e r .  
s ty .  until they can be sent for permanent 
burial a t  the  weapons plan& 

"The risks u e  enormous-no doubt about 
It-absolutely enormous." said Capt. Wi:- 
l i m  K. Yates, former commvlder of the 
nuclear-pawed submarines S m o .  Snmk 
and John Adams. 



Mr. INOUYE. Mr. President. this 
matter has been cleared by both sides. 
We find no objection. 

The PRESIDINO OFFICER. Is 
there further debate on the amend- 
ment? 

Mr. INOUYE. Mr. Prcsident, I sug- 
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. SPECTER. Mr. Prcsident, I ask 
unanlmous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With- 
out objection, it is so ordered. 

Mr. SPECTER Mr. President. there 
was also an amendment agreed to 
when thls Senator stepped out of the 
Chamber for a moment or two relating 
to an investigation by the Comptroller 
General of the United States and the 
issuing of a report on the Navy's cur- 
rent plan for the hz~dling and dispos- 
al of all nuclear or radioactively con- 
taminated materials from nuclear- 
powered aircraft carriers. 

That had been agreed to ln the ab- 
sence of the dlstingtiished Secator 
from Virginia [Mr. W ~ x m . 1  whom I 
had contacted In advance of the pro- 
posal. But Senator WARHER had to be 
necessarily absent from the floor for a 
few minutes. I t  may be that Senator 
 WAR^ hsp an objection to that. If he 
does, this Senator will be prepared to 
vitiate the order of approval of that 
amendment. I wanted to put that on 
the record I have not been able to 
contact Senator W m  In the inter- 
h. 

Mr. President, I need a moment to, 
review rllght modlficatfons to the 
amendment whlch aao just proposed. I 
suggest the absence of a quorum. 

The PRESIDINO OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. SPECTER. Mr. Resident. I ask 
unanimous consent that the order for  
the quonun call be rescinded. 

The PRESIDING OFFICER. With- 
out objection. it is so ordered 

Mr. SPECTER. Mr. President. re- 
verting back to the amendment No. 
1216, whlch I had represented had 
been cleared on both sides of the aisle. 
that was In fact true. But then a aues- 
tion was raised about striking two 
words and changing one other word 
which maintains the same purpose. 
which is in effect to say that the joint 
resolution of dfsapproral of the 1991 
Bsse Closure Commission's recommen- 
datlons are approved as to the recom- 
mendations as to base closures. but 
the Congress Ln this resolution Is 
taklno no position on whether there 
has been compliance by the Base Clo- 
s u n  Commlsslon and the ~ e u i h r n e n t  
of Defense with the requirements of 
the statute; that is, the Defense Base 
Closure and Realignment Act of 1990. 
whlch the courts have Jurisdiction 
over to  make r determination as to 

, whether or not there has been such 
compliance. 

SO at this time. Mr. President. 1 
modify my anendment by sending the 
modified amendment to the desk. 

The PRESIDING C)FFICER. The 
Senator has that right. The amend- 
ment is so modified. 

The amendment. as modified, is as 
f 0110ws: 

At tlie appropriate place In the pending 
bill. add the follorLM: 

"It Is the sense of the Senate that In 
acting on the Jolnt Resolution of Dlsap- 
proral o! the 1991 Base Closure Commis- 
sion's recornmendatioru. the Congress Is re- 
lying on the base closure procw m d  takes 
no pasltion on whether there hns been com- 
pliance by the Base Clasure Commivion 
m d  the Depanrncnt of Defense wlth the re- 
qui-emenu of the Defense Base Closure and 
Realignment Act of 1990. Further. the vote 
on the rcsalution of disapproval shall not be 
interpreted to imply congressional approval 
of all wtionr taken by the Base Closure 
Commission and the De2artment of Defense 
In fulfillment of the responsibilities and 
duties conferred upon them by the Defense 
B w  Closure m d  Realignment Act of 1990. 
but only the approv31 of the recommenda- 
tiom Issued by the Base Closure Commis- 
sion" 

The PRESIDING OFFICER. Is 
there further debate on the amend- 
ment? 

Mr. IhrOUYE. Mr. President. the 
Armed Services Committee and the 
Appropriations Committee both have 
looked over the amendment. We find 
it acceptable. 

The PRESIDING OFFICER. The 
question Is on agreeing to the amend- 
ment. 

The amendment (No. 1216) was 
agreed to. 

Mr. SPECTEX. hbs. President. I 
move to reconsider the vote. 

Mr. INOUYE. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. SPE- Mr. President. I 
would like to take just a few more mo- 
menu on mattem a-hich we had dis- 
cussed. I had sald that the Senate had 
approved amendment No. 1214, which 
providw that: . The Comptroller General of the 
United Stater shall issue r report no later 
ChPn July 1. 1992. on the Navy's current 
plan for the handllng m d  disposal of all nu- 
cleu materiab and radic~ rctively contuni- 
nated materials of the nuclear poa'ered air- 
craft &en. 

The report shall lnclude cost evaluatioru 
and projecttons for the next 20 Yeus. b e d  
on a c u m n t  Nacy plan m d  s list oCspecUlC 
locations under considem.tion rs digpod or 
repnmYlng sftea 

Paragraph B. A report on health effects 
not lster than September 30. 1982 The See- 
re- of H d t h  and Hurmn Services shall 
transmit to Conqnsr a report on the h- 
hedth rbks rrroclPted with work on nuc la r  
powered .Ircrrlt &err 

Mr. President. this Senator had filed 
earlier an amendment, which pror'ided 
for s different approach. I ask unanl- 
mous consent that a t  thls polnt t h e n  
be lnserted in the RZCORD . COPY of 
the amendment which, I decided not to 

'ATE September 21'. 1991 
lnclude so that the RECORD will be 
clcar as to the approach which a e  
adopted amendment h a  taken. 

There being no objection. the 
amendment was ordered to be printed 
in the RECORD. 8.q follows: 

At the aPProprlale PI- in the ~ I I I  ~ ~ e r t  
the folloulng: 
SEC. . I.I~IITATION ON OVERHAUI .  01. TIIE US. 

EhTERPRISE 
(a )  ~ M I T A ~ O ~ . - N O  funds shall be obll- 

( r a M  for the complex overhaul of the 
U.S.S. Enterprise (CVN-65) or m y  other nu- 
clear aircraft urrler untll the Secrclary of 
the Nary. the Admlnistrrtor of the Environ. 
mental Protectton Agency. and the Secre- 
tary of Energy have jointly submltted a 
compreheruire plrn whlch Includes m u d  
cost cstlmates for the next 20 yean. for the 
hvldlLng m d  disposal of a11 nuclear maleri- 
als and radioactively contaminated materl- 
d s  of the nuclear-powered aircraft auriers. 
This plan shall lnclude a list of the specific 
locatloru under consideration as disposal or 
revroceuirg sites m d  shall be developed In 
consultation ulth the host states m d  affect 
ed states of any potentld site. An uncluqi- 
fled report detailing such plans shall be pro- 
%Id& to Congress to rccompany the notlce 
of certification 
(b) RWRT or H w ~  E r n . - N o t  later 

than September 30. 1992, the Secretary of 
Health and Human Services. rctlng through 
the Assistant Secretary of Labor for Occu. 
pattonal Safety m d  Health. shaU t m i t  
to Congress a report on the human health 
rFsks w i a t e d  wlth overhsul work on nu. 
clewposered drcmft d e n .  

Mr. SPECTER Mr. President, the 
amendment whlch was not pursued 
had provisions that no funds would 
"be obligated for the complex over- 
haul of the USS. Enlrrprt3c, or any 
other nuclear aircraft carrier. until 
the Secretary of the Navy. the Ad&- 
istrator of the EnvtronmenW Rotec. 
tion Agency, and the Secretary of 
energy submitted a joint comprehen- 
sive plan which included annual cost 
estimates for the next 20 years for the 
handllng and disposal of all nuclear 
materials and radio actively contami- 
nated materials of the nuclear pow- 
ered aircraft carriers." 

"The plan should include a list of 
the specific locations under consider- . 
ation for disposal or reprocessing sites. 
and shall be developed In consultation 
with the host States and affected 
States of any potential site." 'i. 

Mr. President. there is an enormous 
underlying problem Ln our country 
today Involving nuclear waste. and It fs 
a problem which we have so far pretty 
much swept under the rug. Rather 
than make an extensive statement on 
this issue at this time-and I would 
not do so unless there Ls a challenge to 
the amendment which has been 
agreed to-I would E S ~  unanlmous wn-  
sent th i t  two articles be printed In the 
RECORD from the VLrgLnia Piloc datea 
April 1. 1991. 

There being no objection, the arti- 
cles were ordered to be printed In the 
RECORD. PS  follow^ 
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know Is coming, which is lowcr defense ::i;h, Xrck Shelby McCaln 61mmun Mr. WIRTH. I will not object. I spending. IICIIN MCCOIUI~II S ~ I L ~  withdraw my reservation. Mr. Rcsi. 

I hope that the Senate will accept Hollinp Mlrrkovskl specter dent. 
this amendment. I hope that the in- [nouye Nickln S~CVCIU 

Nunn S>mrm 
The PRESIDING OFFICER. 1s 

formation that will be provided from gsEm Ru,lcr ThurmoRd there objection to the request of the 
this .amendment W U  help US d ~ - i n g  K s c c n  Reid W ~ I I O D  Senator from Hawaii? 
next year's appropriatiOllS bill. \\'ken Lieberman Roth w a m r  Wilhout objection. it L so ordered. 
some people come to the floor to cut Rudmul 

Seymour The Senator from Hawaii is recop- 
deferse spending below the level the nired. 
appropriators want. and I g iuan tee  SAYS-4 1 Mr. INOUYE. t.?r. President. I yield 
that Is going t3 be Inevitable. they will A,~: , , I~  Grlh8f11 P+ccwood lo the Senator from Pennsy1~ar . i~  
be makhg cuts that the Defense De- Eau-ul HuLln Pru The PRESIDING O F F i c m  (hfr. 
partmant has Identified as they priori- :::ep H8:Zleldl R ~ o r  

Jeff0rd.n I?lr~!e KERREY). The Scnator from penr.sy1- 
tizcd things. If you arc going to cut. BLli-- Kennedy R o ~ b  v ~ i l i s  is recognized. 
these nre the areas in which r e  t:link Boren Keney &ckc:r'Jer 

S n l o r d  *MIh'3.xm no. 12 1s 
the cuts shodd  be made m d  these are Brdlcy ~ e r - y  ~ 0 r . l  Sarbrnes hlr. SPECTLY. hrlr. President. I send the implications for our czpabilities Er::, Laurenkrg W r  ~7 amendment to the desk and ask lor 
and force structure. conrui L ~ U ~ Y  simon 

k i n  Wellatone its immediate consideration. He who has the information often h r u l u n  
hzs the  power. In this case are are Ez  ~ ~ r u k k l  WMh Tile PRESIDING OFFICER. The 

WwheL1. Wofford clerk will report. a seng  the Defense Departrr.ent a h o  x o ~ n i h m  
hss the informa:ion to s!iare t t2ir  The bill clerk read as follons: 
':!€a-s Kith us. SOT VOTING-1 Tlte Senator from Fems~l~ania [Mr. 

3.2. President. I s:ror,nly urge t!le E e = e ~ ~ t i r u m  
Srrcrutl. lor hL71~eIf. Mr. M m t ~ ,  Mr. 
COKM. Mr. Womm. Mr. BR.*aW. arid hlr. the amendment- I am pre- SO the motion to lap on the table Drsox. proposes an amenbent r..'rr.bcred 

psTd yield back the remainder the amendment (No. 1215) was agreed 1216. 
rug time. If the c'Atinguished Senator to. Mr. SPECTZFL. Mr. President. I h j k  
frcn is prepared make his hlr. INOUYE. Mr. President. I move uanimous consent that readifig of the motion. to reconsider tnc vote. arnendmcnt be dispensed with. 

'The OFFICER' The Mr. STEVENS. Ti move to lay that The PRESIDLVG OFFICER. With. Senator from New Jersey yields back motion on the tabla. out objection, it Is so ordered. the remainder of his time. The motion to 1a.y on the table was The amendment Is as follows: 
The Chair recognizes the dktirl- to. guished Senator from Harati. At the appropriate place In the prndrng 
m. mOUYE. Mr. President, if any The PRESIDING OFFICER. The bill. d d  the folioring: 

the is remu I sm pleased to yield pending business h; the Wkth amend- "IL Ihe Of Senate in 
ment. No. 1212. acting on the Joint RaoluUon of Dkap 

back the t h e .  p r o d  of the 1931 B w  Clolnvc Commis- 
The PRESIDIXG OFFICER. No The senior Senator from Hawaii don's rrcommendatlonr. the Congrm Is re- 

time h rernalnino. recognized. lying on the LnteMty of the base closure 
Mr. I-JuOUYE. What Is the  pendhg hfr. W o r n  Mr. President. I ItSk pmxm md taka no Podtion on rhether 

business? unar,hous consent; the  pending b e  there h u  been o ~ w ~ l b e e  by the B e  Cl* 
The  p ~ m m m G  Om-. The n w  be tenpo~Uilg. set aside to permit sere ~o-on the Department Of 

pen- question #e Bradley the Senate to consider other mezsures Defense req&menu Of the De- 
related to the bill. f e u  Bue Closure md RcaUment Act of 

amendment 1990. ~urLher. the vote on the resolution of 
Mr. ZNOUYE. Mr. President. I move The PRESIDLNO OF'lTCER. w p r o v d  not k hterpreted to 

to hble. there objection to the request of the  h p l y  conmionr l  appmvsl of 111 actions 
Mr. BRADLEY. Mr. President. I ask senior Senator from Hawail to set taken by the Eksc Closure Commfsion m d  

for the  yeas and nays. uide amendment No. 1212 by the  the Department of Defense fUlfi?lment Of 
The PRESIDLVG OFFICER. Is senior Senator from Colorado to con- the ~ ~ b u i ~ ~ . '  urd 

there a sufficient second? sider other amenchents relating to ~~$~~~~~~~~~ ~ ~ o ~ ~ ~ e ~ ~  
There h a sufficient second the bUl? epunce of the rmmendatlons Issued by 
The yeas and nays were ordered Mr. WXRTH. ReservLng right to the B- ~1- ~ o - ~ o a " .  
The PRESIDING OFFICER. The  object. and I nill not object. Mr. SPECTZFL. Mr.  resident, this 

question Is on agreeing to the motion 1 just r a n t  to know what kfnd of amendment being submitted on 
of the Senator from Hawaii to lay on amendments we are taWng ' about. behalf Senator senator 
the table the amendment of the Sena- The Senator from Colorado Is just w ~ ~ ~ ~ ,  senator 
tor from New Jersey. On this questic% concerned about ma6lnp sure we act B--, and I believe S-tor Drxox. 
the Yeas and nays have been ordered, upon this amendment. and 3 ~ s e U .  It  has beer?<cleared on and the clerk a-ill call the rolL Mr. mOUYE. an~end- both sides of t?.e aisle. 

The leatslative clerk called the  roll. ments that have been cleared by both BY of a very brief sktement. it 
Mr. FORD. I announce tha t  the Sen- sides and should take no more than 4 provides that in acting on the joint 

ator from Oh10 [Mr. ~~RZZXBAUXZI LS minutes. resolution of diszpprovd of the Base necessarily absent. Mr. RrIRTEi. I thank the disth- closure Cornmission's recomrnenda- 
The PRESmlNa OmCGR- Are guished ~11alm;an. I d l  notbbject. tions, ;he Congres Is relying on the there any Other Scnato* In the Mr. m S .  Just re t~r i l ing to the Integrity of the base closure process ber destring to vote? Senator from Coloredo, there Is a sub- and takcs no position on whether 
The was announced-yeas sequent ~'UpgeStion that neg0tiatiOllS there has been compliance by the 

nags 41. as folloas: are ongotng. I am grateful to the Sena- Comrrijsion and the Depar'ment of 
[ ~ o ~ c n ~ l  Vote No. 210 kg.] tor from Colorado for his consider- Defexe  with the requirements of the 

-sa .. ation of.  the suggestions that  are Defense Base Closure and Realign- 
~ k a . 1 ~ 8  cochrrn D O ~ W . I C I  comlng from the Department of De- ment Act. so that the relevant courts. 
Bod Cohen h n b r n e r  fense. 
Breaux m S  Exon Federal courts. w U  have Jurisdiction 
B r y w  D'A~IALO mrd I am hopeful we rill be able to nork on any challenge on procedural defi- 
M I C ~  m a n h  a m  t h h  out so we ma:9 u r e p t  the  Sena- clencies. 
B u m  -1 O h  

Dlxon Oon 
tor's amendment rev soon. That resto As I say. I have discussed it broadb' 

Byrd 
chde  odd GIUN~ with the Senator fl-m Colorado, how- In the Senate. with the distinguished 
emu  DO^ o r r u l t ~  rvcr. I mtght add. chairmall and ranking member. 
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STATEMENT OF JURISDICTION 

1. The plaintiffs asserted the jurisdiction of the district 

court under 28 U.S.C. 5 5  1331, 1337, 1341 and 1346. The district 

court dismissed the suit for lack of jurisdiction under 5 U.S.C. 

- 5 701(a) (1) and the political question doctrine (see pp. 

infra) . 
2. The judgment under appea:l is a final decision of the 

district court and is within this Courtls appellate jurisdiction 

under 28 U.S.C. 5 1291. 

STATEMENT OF ISSUES 

The President of the United States, acting pursuant to the 

Defense Base Closure and Alignment Act of 1990 (I1Actl1 or Ill990 

Act") and with the concurrence of Congress, has directed the 

Secretary of Defense to close or realign 82 domestic military 

installations, including the Philadelphia Naval Shipyard. The 

plaintiffs are seeking to enjoin the closure of the Shipyard on the 

ground that the Navy and the Defense Base Closure and Realignment 

Commission used improper procedures in recommending the Shipyard 

for closure. The issues presented are: 

1. Whether judicial review of the plaintiffs1 claims is 

precluded by the Act. 

2. Whether the plaintiffs1 claims present a nonjusticiable 

political question. 

3. Whether the plaintiffs lack standing. 

4. Whether the union plaintiffs1 due process claim fails to 

state a claim for relief. 



STATEMENT OF THE CASE 

This is an action to prohibit the Department of Defense from 

carrying out a decision of the President to close the Philadelphia 

Naval Shipyard. The plaintiffs-appellants are members of Congress 

from Pennsylvania and New Jersey; the States of Pennsylvania, New 

Jersey, and Delaware, and officials of those States; the City of 

Philadelphia; and local labor unions and union officials. The 

defendants-appellees are the Secretary of Defense, the Secretary of 

the Navy, and the Defense Base Closure and Realignment Commission 

(llComrnissionl~) and its members. 

The plaintiffs filed suit on Ju1.y 8, 1991, asking the district 

court to "[elnjoin the Secretary of Defense and the Secretary of 

the Navy * * * from taking any action that interferes with the 
Philadelphia Naval Shipyard's ability to operate as if the base was 

not on the closure list1' approved by the President (App. 50, 54, 

57). The plaintiffs further asked the district court to intervene 

in the management of the Shipyard by rescheduling the Shipyard's 

workload, barring Shipyard layoffs, and rescinding awards of repair 

work to other shipyards (id. at 50-51, 54-55, 57). 

In August 1991, the defendants moved to dismiss the plain- 

tiffs' suit on the ground that the suit was barred by the Act 

itself and by the political question doctrine. The defendants also 

moved to dismiss on the alternative grounds that the plaintiffs 

lack standing under Article I11 and the Administrative Procedure 

Act ("APA1') , and that the union plaintif fsl due process claim fails 

to state a valid claim for relief. 



On November 1, 1991, the di~~trict court (Buckwalter, J.) 

granted the defendants' motion to di:smiss. The district court held 

that judicial review is precluded by the Act and the political 

question doctrine. The district court did not reach the defend- 

ants' standing arguments. This appeal followed. 

STATEMENT OF FACTS 

Statutory Background 

A. Procedural Obstacles To Base Closures 
P r i o r  To 1988 

This case arises out of efforts by the President and Congress 

to close or realign unneeded domestic military installations. 

Prior to 1988, such efforts were frustrated by a longstanding legal 

and political impasse that led to the erection of a number of pro- 

cedural barriers. The district court's decision in this case 

requires an understanding of the procedural obstacles that 

obstructed base closures before 1980. 

Beginning in the early 1960s and continuing into the 1970s, 

successive Administrations undertookto reduce unnecessarymilitary 

expenditures by closing or realigning unnecessary domestic bases. 

Those efforts were met with consider:able opposition among members 

of Congress. Base closures were resisted because of the feared 

social and economic impact on surrounding communities. In addi- 

tion, Congressional opponents contended that the Executive Branch1 s' 

choice of bases was influenced by improper political considera- 

tions. [Cite.] 

In 1976, Congress imposed temporary restrictions on the use of 

appropriated funds for major base closures and realignments. See 

Military Construction Authorization Act of 1977, Pub. L. No. 94-  

3 



431, .§ 612, 90 Stat. 1349, 1366-67 (1976). In 1977, Congress 

enacted additional legislation which made the 1976 restrictions 

permanent. See Military Construction Authorization Act of 1978, 

Pub. L. No. 95-82, .§ 612, 91 Stat. 358, 379-80 (1977) (codified at 

10 U.S.C. 5 2687 (Supp. I 1977) ) . The 1977 legislation remained in 
force, without substantial changes, for more than a decade. 

The 1977 legislation required the Department of Defense to 

comply with a variety of procedural requirements before carrying 

out a major base closure or realignment. The Department was 

required to provide advance notice to Congress; present Congress 

with a "detailed ju~tification~~ of the proposed closure or realign- 

ment; and defer action for at least 60 days, during which time 

Congress could act legislatively to halt the closure or realign- 

ment. 10 U.S.C. .§ 2687 (b) (1) , (3)-(4) (Supp. I 1977). In addi- 

tion, the Department was required to comply with the provisions of 

the National Environmental Policy Act of 1969 (I1NEPA1l) with respect 

to the proposed closure or realignment. Id. .§ 2687(b)(2). 

The 1977 legislation refrained from imposing substantive 

restrictions on the authority of the Executive Branch to close or 

realign domestic military installations. However, the procedural 

requirements of the legislation -- in particular, the requirement 

that the Department of Defense comply with NEPA, and the concomi- 

tant threat of protracted NEPA litigation -- made it effectively 
impossible to carry out significant base closures or realignments 

without further enabling legislation by Congress. See App. 299; 

see also H. Conf. Rep. No. 1071, 100th Cong., 2d Sess. 23 (1988) 

("1988 Conference Report"), reprinted in 1988 U.S. Code Cong. & 



Admin. News (I1USCCAN1I) 3403. Thus, from 1977 to 1988, no major 

domestic military bases were closed or realigned. 

B. T h e  1988 A c t  

1. Congress eventually broke the stalemate over domestic 

military base closures by enacting the Base Closure and Realignment 

Act of 1988 ("1988 ActI1). See Defense Authorization Amendments and 

Base Closure and Realignment Act, Public Law No. 100-526, 5 5  201- 

209, 102 Stat. 2623, 2627-34 (1988). The 1988 Act is the immediate 

predecessor to the Act involved in this case, and many of the basic 

features of the present Act are taken directly from the predecessor 

statute. 

The 1988 Act assigned the task of identifying unnecessary 

military bases to a bipartisan com.mission, using criteria pre- 

viously established by the Secretary of Defense. Id. s s  201(1), 

203 (b)  (1) - (2) . The commission1 s reczommendations were to be pre- 

sented to the Secretary of Defense for approval or disapproval in 

their entirety. Id. 5 s  201 (1) , 202. If the Secretary approved the 

commissionls recommendations, his decision in turn was subject to 

direct review by Congress itself, which could override his decision 

by passing a joint resolution of disapproval within a 45-day 

period. Id. 59 202 (b) , 208. 

The 1988 Act's provision for direct Congressional review of 

the Secretary's decision was designed as an alternative to the 

procedural barriers of the 1977 legislation (see pp. - - - supra), 
and those barriers were eliminated by. the 1988 Act. In particular, 

the 1988 Act explicitly exempted the base closure decisions of the 

Commission and the Secretary from the requirements of NEPA, thus 



removing the threat of disabling NEPA litigation. Id. § 204(c) (1). 

The House and Senate conferees endorsed "the NEPA goals of public 

disclosure and clear identification of potential adverse environ- 

mental impacts,11 but restricted NEPA's applicability out of a 

"recogni[tion] that the National Environmental Policy Act has been 

used in some cases to delay and ultimately frustrate base closures 

* * * .I1 1988 Conference Report at 23, 1988 USCCAN at 3403. 

2. The 1988 base closure commission identified 145 domestic 

military installations for closure or realignment. In January 

1989, the Secretary of Defense notified Congress that he approved 

the commission~s recommendations. In April 1989, the House of 

Representatives rejected a proposed :joint resolution of disapproval 

by a wide margin, thereby authorizii~g the Secretary of Defense to 

proceed with the closures and realignments. [Cite.] 

Predictably, parties dissatisfied with the House decision 

brought suit to block the base closures, seeking to accomplish 

judicially what Congress had declined to do legislatively. The 

suits were squarely rejected by the courts, for reasons that bear 

directly on the present litigation. 

In People ex rel. Hartisan v. Chenev, 726 F. Supp. 219 (C.D. 

Ill. 1989), a suit by the State of Illinois was dismissed for lack 

of standing. Illinois sought to challenge the 1988 Act on consti-, 

tutional grounds, and further asserted that the Secretary's appro- 

val of the commissionls recommendations was arbitrary and capri- 

cious because the commission had used inaccurate and inadequate 

information. The district court dismissed the suit, holding that 

the State lacked standing to sue the federal government as parens 



patriae and failed to satisfy the constitutional and prudential 

requirements for bringing suit on the State's own behalf. 726  

F. Supp. at 221-27. 

In National Federation of Federal Employees v. United States, 

7 2 7  F. Supp. 1 7  (D.D.C. 1 9 8 9 ) ,  aff Id, 905  F.2d 400 (D.C. Cir. 1990)  

(NFFE), a similar suit by a federal employees union and a private 

contractor was rejected for lack of standing and nonreviewability 

under the APA. The plaintiffs in NPFE challenged the 1988 Act on 

constitutional grounds and attacked the base closure decision as 

arbitrary and capricious under the APA. After dismissing the 

constitutional claims on the merits, the district court held that 

the plaintiffs lacked standing to pursue their APA claim because 

their interest in preventing base closures placed them outside the 

Itzone of interests1' of the 1 9 8 8  Act. See 727  F. Supp. at - . On 

appeal, the D. C. Circuit affirmed the dismissal of the APA claim on 

alternative grounds, holding that the base closure decision was 

Itcommitted to agency discretion by lawtt under 5 U.S. C. 5 7 0 1  (a) ( 2 )  , 

and hence was reviewable. See 905 F.2d at 405-406. 

C .  The 1990 A c t  

1. The 1988 Act was not a perma:nent mechanism for closing and 

realigning military installations, but rather was a one-time 

exception to the restrictions of the 1 9 7 7  legislation. In January 

1990,  acting without the benefit of the 1988  Act, the Secretary of 

Defense independently proposed the closure of an additional 36 

military facilities. See App. 300.  Congress recognized that in 

light of rapidly changing world events and the prospect of sub- 

stantial reductions in troop levels, further base closures were 



appropriate. See H. R. Rep. 665, 10lst Cong., 2d Sess. 341 (1990) 

("1990 House Report1'), reprinted in 1990 USCCAN 2931, 3067. 

However, many Members of Congress regarded the Secretary's uni- 

lateral announcement as reminiscent of the 1960s and 197 0s , 

charging that the selection of bases reflected partisan consid- 

erations. See App. 300. The Secret:aryls approach was criticized 

as the "wrong way to close basesw and as having "raised suspicions 

about the integrity of the base closure selection process.I1 1990 

House Report at 341, 1990 USCCAN at 3067-68; H. R. Conf. Rep. No. 

101-923, 10lst Cong., 2d Sess. 705 (1990) ("1990 Conference 

Reportff), reprinted in 1990 USCCAN 3110, 3257. 

To accommodate the need for  domestic base closures while 

avoiding the perceived deficiencies in the Secretary's unilateral 

approach, Congress enacted the Defense Base Closure and Realignment 

Act of 1990. See Pub. L. No. 510, 10lst Cong., 8 8  2901-11, 104 

Stat. 1808-19. In framing the 19!30 Act, Congress insisted on 

preserving the basic structure of the 1988 Act, maintaining that "a 

new base closure process will not be credible unless the 1988 base 

closure process remains inviolate." 1990 House Report at I 

reprinted in 1990 USCCAN at 3068. The Act therefore continues the 

cooperative relationship between the executive and legislative 

branches started in 1988 and once again suspends the procedural 

barriers to base closures put in place by pre-1988 legislation. 

The 1990 Act is intended to govern three rounds of base clo- 

sures in 1991, 1993, and 1995. The Act established an independent 

Defense Base Closure and Realignment Commission to meet in each of 

these years. Act 3 2902(a), (e). The Act required the Secretary 



of Defense to provide the Commission with a six-year force struc- 

ture plan that assesses national security threats and the force 

structure needed to meet them. Id, 5 2903 (a) (1) , (2) . The Act 

also required the Secretary to forn~ulate criteria to be used in 

identifying bases for closure or realignment. The Secretary was 

required to publish the criteria in the Federal Register for notice 

and comment and present them to Congress for legislative review. 

Id. 9 2903(b). The Secretary established his final criteria on 

February 15, 1991, see 56 Fed. Reg. 6374 (Feb. 15, 1991), and 

Congress did not exercise its authority under the Act to disapprove 

the criteria by joint resolution. See Act 5 2903 (b) (2) (A) - (B) . 
For the first round of base closures, the Act required the 

Secretary to recommend base closures and realignments by April 15, 

1991, based on the force structure plan and final criteria. Act 

5 2903(c)(1). The Act directed the Secretary to summarize in the 

Federal Register the process by which. each base was recommended for 

closure or realignment and to provide a justification of each 

recommendation. 5 2903 (c) (2) . 
The Act charges the Commission with reviewing the Secretary's 

recommendations and preparing a report for the President containing 

its assessment of the Secretary's proposals and its own recommen- 

dations for domestic military base closures. Act 5 2903(d) (2). 

The Act requires the Commission to hold public hearings on the 

Secretary1 s recommendations. Id. 5 2903 (d) (1) . The Act authorizes 
the Commission to change any of the Secretary's recommendations if 

they "deviate[] substantially" from the force-structure plan and 

final criteria. 5 2903(d) (2) (B). The Act also requires the 



Comptroller General, the head of the GAO, to analyze the Secre- 

tary's recommendations and selection process and permits the Com- 

ptroller, to the extent requested, to assist the Commission in its 

efforts. Id. 5 2903 (d) (5). 

The 1990 Act provides for the Commissionls recommendations to 

be presented to the President for his review. Act 5 2903 (e) . The 

President may approve or disapprove the Commission's recommenda- 

tions in whole or in part, and must transmit his determination to 

the Commission and Congress. Id. 5 2903 (e) (2), (3). If the 

President disapproves of any recommendations, the Commission is 

required to transmit a revised set of recommended closures and 

realignments to him. Id. § 2903 (e) ( : 3 )  . If the President does not 

approve the revised list of recomnendations, the base closing 

process for that year terminates. d. 5 2903(e) (5). 

Like the 1988 Act, the 1990 Act subjects the actions of the 

Executive Branch to direct review by Congress. If the President 

approves the Commission's recommendations, Congress has 45 days 

from the date of approval (or until the adjournment of Congress 

sine die, whichever is earlier) to pass a joint resolution 

disapproving of the Commissionls recommendations. Act B 2904(b), 

2908. If such a resolution is enacted, the Secretary of Defense 

may not close the bases approved for closure by the President. Id. 

9 2904 (b) . Conversely, if a joint relsolution of disapproval is not 
enacted, the Act provides that the Secretary "shallff close and 

realign all installations chosen by the Commission and the 

President. 5 2904 (a) . 



Under the 1990 Act, as under the 1988 Act, direct Congres- 

sional oversight replaces the procedural requirements imposed by 

pre-1988 base closure legislation (see pp. --- supra). The 1990 

Act thus authorizes the Secretary of Defense to close or realign 

military installations Ifwithout regard tot1 the 1977 base closure 

statute and related legislation. And like the 1988 Act, the 1990. 

Act specifically provides that I1[t]:he provisions of the National 

Environmental Policy Act of 1969 * * * shall not apply to the 

actions of the President, the Commission, and * * * the Department 
of Defense in carrying out [the Act].I1 

2. In April 1991, as required by the Act, the Secretary of 

Defense recommended the closure or realignment of twelve naval 

facilities. See 56 Fed. Reg. 15184 (April 15, 1991) . Among the 

naval facilities recommended for closure was the Shipyard. See id. 

at 15218. The Secretary also recomrn.ended the closure or realign- 

ment of a number of army and air force installations. In all, the 

Secretary recommended that 43 domestic military installations be 

closed and 29 realigned. See App. 303, 381-82. 

The Commission then engaged in an analysis of the Secretary's 

recommendations. The Commission cc~nducted both public regional 

hearings and hearings in Washington, D.C. in which it heard testi- 

mony from Department of Defense off.icials, legislators and other 

experts, including virtually all of the plaintiffs. App. 307, 387- 

88. The Commissioners visited the major facilities recommended for 

closure, including the Shipyard. :d, at 307, 389-90. The Com- 

mittee's staff reviewed the military services' methodologies and 

data used to develop their recommendations. Id. The GAO forwarded 



to the Commission a report on the Secretary's recommendations and 

assisted the Commission in obtaining, verifying and reviewing data. 

Id. at 305-306. The Commission reported that it analyzed the 

Navy's recommendations with particular care. Id. at 308. 

The Commission ultimately recommended that two of the naval 

facilities that the Secretary recommended for closure remain open. 

App. 295, 330-31, 334-35. It further recommended that a portion of 

one facility which the Secretary recommended remain open be closed. 

Id. at 328-29. However, the Commis,sion concurred with the Secre- 

tary's recommendation that the Shipyyard be closed. Id. at 336. 

In all, the Commission recommended to the President that 34 

installations be closed and 48 be realigned. App. 295-96. The 

Commission estimated that these cl.osures and realignments will 

result in net savings of $2.3 billion in fiscal years 1992-1997, 

after one-time costs of $4.1 billioi~, and that savings will total 

$1.5 billion annually. Id. at 295. 

On July 10, 1991, President Bush approved the recommendations 

of the Commission, including the closure of the Shipyard. See 

27 Weekly Comp. Pres. Doc. 930 (July 15, 1991). Following the 

President's approval, the House and Senate Armed Services Com- 

mittees held hearings on the Commission's recommendations. Three 

Commissioners testified at the hearings, as did Navy officials.. 

On July 30, 1991, the House entertained a proposed resolution 

to disapprove the Commission' s recommendations. 137 Cong. Rec. 

H6006 (daily ed. July 31, 1991). The House engaged in two hours of 

floor debate on the proposal. Much of the debate was devoted to 

alleged errors in the process by which the Shipyard was recommended 



for closure. [Cite.] Each of the six plaintiff House members 

urged passage of the resolution of disapproval, as did other 

Philadelphia-area members. Nonetheless, the House rejected the 

proposed resolution by a vote of 364 to 60, thus authorizing the 

Secretary of Defense to proceed with the closures and realignments. 

See id. at H6039. 

11. The Present Litigation 

A. The Suit To Bar the Closure of the Shipyard 

The present suit was filed on July 8, 1991, two days before 

the President approved the Commissio:nls recommendations and three 

weeks before the House of Representatives acted on the proposed 

resolution of disapproval. App. 7. The central object of the suit 

is to prohibit the Secretary of Defense and the Secretary of the 

Navy from closing the Shipyard. The plaintiffs asked the district 

court to "[rlequire the Secretary of Defense and the Secretary of 

the Navy to refrain from taking any action that interferes with the 

Philadelphia Naval Shipyard's ability to operate as if the base was 

not on the closure list.'' App. 50, 54, 57. In conjunction with 

this request, the plaintiffs asked the district court to regulate 

the operations of the Shipyard by rescheduling the Shipyard's 

workload, barring layoffs, and rescin.ding awards of repair work to 

other shipyards. Id. at 50-51, 54-55, 57. More broadly, the 

plaintiffs demanded that the district court If [el nj oin the Secretary 

of Defense and the Secretary of the. Navy * * * from taking any 
action based upon the list of closure and realignment proposals 

submitted by the Secretary of the prayer for relief that 



would block the closure or realignment of anv naval installation in 

the United States. Id. (emphasis added) . 
Although the injunctive relief' sought by the plaintiffs is 

wholly substantive, the plaintiffs framed their claims largely 

(although not exclusively) in procedural terms. Count I and Count 

I1 of the amended complaint, which are advanced by all plaintiffs, 

allege that the Secretary of Defense, the Secretary of the Navy, 

and the -Commission failed to com.ply with various procedural 

requirements of the Act. For example, the plaintiffs alleged that 

the Secretaries "failed to make available * * * all information 
which was used by the Navy in making its recommendations to the 

Commi~sion~~ and Iffailed to consider all Naval installations inside 

the United States equally * * * .I1 Id. at 58-59.l Count 111, 

which is advanced only by the union plaintiffs, asserts that l1 [tlhe 

defendants' disregard of the procedures set forth in the Base 

Closure Act, as more fully described in Counts I and I1 * * * 
constitute violations of the Due .Process Clause of the United 

States Constitution.I1 Id. at 67. Count I11 thus restates in 

constitutional terms the statutory claims underlying Counts 

I and 11. 

From the outset of the litigation, the defendants denied both 

the specific details of the plaintiffs' allegations and the general, 

charge of noncompliance with the Act's procedural requirements. In 

l~ot all of the plaintiffs1 allegations, it should be noted, 
are procedural ones. For example, the plaintiffs criticized the 
Commission for taking account of private shipyard capacity, a 
criticism that goes to the substance of the Commissionrs reason- 
ing rather than to the procedures by which the Commission acted. 
See App. 49, 6 4 .  



addition, the defendants noted a variety of jurisdictional and 

other threshold problems that bar the suit without regard to the 

merits. These threshold barriers :Led the defendants to file a 

motion to dismiss in August 1991, one month after the filing of the 

plaintiffs1 amended complaint. 

The motion to dismiss raised four basic issues. First, 

relying on the legislative history and structure of the Act, the 

defendants contended that judicial review of the plaintiffs1 claims 

is precluded by the Act itself and hence is not allowed under the 

APA. Second, the defendants contended that the plaintiffs1 claims 

present a nonjusticiable political question. Third, the defendants 

contended that none of the plaintiffs satisfies the constitutional 

and prudential requirements for standing under Article I11 and the 

APA. Fourth, the defendants contended that the union plaintiffs1 

due process claim (Count 111) fails to state a valid constitutional 

claim even if the plaintiffs1 factual allegations are taken as 

true. 

Before acting on the motion to dismiss, the district court 

permit ted t h e  p l a i n t i f f s  t o  proceed wi th  discovery i n  support  of 

their request for a preliminary injunction. The plaintiffs con- 

ducted almost 2 0  depositions and requested roughly Pages 

of documents. Following the completion of discovery, both sides 

presented the district court with proposed findings of fact and 

conclusions of law relating to the preliminary injunction. The 

defendants1 submission set forth a factual and legal rebuttal of 

the merits of the plaintiffs1 charges. See generally App. 2 0 4 - 2 8 ,  

230-37, 242-44 .  However, the defendants1 motion to dismiss did not 



rely on this showing; the grounds advanced in the motion to dismiss 

apply regardless of the merits. 

B. The District Court's Decision 

On October 25, 1991, the district court conducted a hearing on 

the plaintiffs1 motion for a preliminary injunction and the defen- 

dants' motion to dismiss. One week later, on November 1, 1991, the 

district court dismissed the plaintiffs1 claims. See App. 277-83. 

The district court granted the motion to dismiss for two reasons: 

first, "because * * * the statute precludes judicial review,I1 and 
second, because "the political question doctrine forecloses judi- 

cial intervention." Id. at 277. The district court did not reach 

the remaining grounds in the motion to dismiss. 

The district court began by notfing that judicial review under 

the APA is foreclosed Ifto the extent that * * * statutes preclude 

judicial reviewv (5 U. S.C. 5 701 (a) (I.) ) . App. 278. Relying on the 

standards set forth in Block v. Community Nutrition Institute, 467 

U.S. 340 (1984), the district court further noted that ll[a]s long 

as the congressional intent to preclude judicial review is 'fairly 

discernible in the statutory scheme,' the presumption favoring 

judicial review has been overcome.'' Id. (quoting Block, 467 U.S. 

at 351). 

Applying Block's standards, the court determined that the 1990. 

Act precludes judicial review of the plaintiffs1 claims. App. 278- 

280. The court pointed to the report of the Senate and House 

conferees, which expressly states that ulvarious actions required 

under the base closure process contained in this bill, including 

the development of a force structure plan and selection criteria 



and the Secretary of Defense's recommendation of closures and 

realignments, tl'would not be subject: to judicial review. Id. at 

278-79 (quoting 1990 Conference Report at 706, reprinted in 1990 

USCCAN 3258). The court also noted the importance attached by 

Congress to a prompt and timely base closing process, and Con- 

gress's corresponding concern about the delays threatened by 

'numerous opportunities for challlenge in court. Id. at 279 

(quoting 1990 Conference Report at 705, reprinted in 1990 USCCAN 

3257). 

Turning to the political question doctrine, the district court 

relied on the criteria set forth in Baker v. Carr, 369 U.S. 186 

(1962). In particular, the district court looked to Ittthe 

impossibility of a court's undertaking independent resolution 

without expressing lack of the respect due coordinate branches of 

government. App. 281 (quoting Baker, 369 U.S. at 217). Here, 

the Court noted that the Act Ifprovides for a review by Congress of 

the recommendations of the Commission, thereby giving members of 

Congress the opportunity to dispute those  recommendation^,'^ and 

that both the President and Congress had approved the recommended 

closures. Id. at 282. The district court concluded that while the 

political question doctrine Itshould be used sparinglyItt judicial 

review could not be undertaken in these circumstances without 

expressing a lack of the respect due the President and Congress. 

Id. at 281, 283. 

STATEMENT OF RELATED CASES 

This case has not been before this Court previously. No 

related cases or proceedings are con~pleted or now pending. A 



suit over the planned closure of Loring Air Force Base in Maine 

is expected to be filed sh~rtly.~ 

STATEMENT OF STANDARD OF REVIEW 

An order dismissing a case for lack of subject matter juris- 

diction is subject to plenary review. See, e.q., United States 

ex rel. Stinson, Lvons, Gerlin & Bustamante, P.A. v. Prudential 

Insurance Co., 944 F.2d 1149, 1152 (3d Cir. 1991). 

SUMMARY OF ARGUMENT 

[To be added.] 

ARGUMENT 

I. The Closure of the Philadelphia Naval Shipyard Is Not 
Subject to Judicial Review 

The President of the United States, with the concurrence of 

Congress, has decided to close the Philadelphia Naval Shipyard and 

scores of other military installatioi?~ around the country. The Act 

that authorizes this action is an intricate and delicate statutory 

compromise, one that balances the interests of the Executive Branch 

and Congress in order to arrive at a consensus on the selection of 

bases for closure and realignment. The Act assigns Congress the 

role of passing final judgment on the President's decision. At the 

same time, the Act eliminates the procedural obstacles that pre- 

vented the closure of unnecessary bases prior to 1988. 

The private suit now before this Court strikes at the heart of 

this carefully developed statutory scheme. It invites a federal 

court to overturn the consensus between the political branches over 

'see States News Service, "Suit To Keep Philadelphia Ship- 
yard Open Dismissed; Effect on Loring Case Unknown," November 1, 
1991 (available on NEXIS). 



the domestic base closures. It threatens to disrupt the balance 

struck by the statute, and in so doing, to displace Congress as the 

final arbiter of the closure process. And it seeks to subject the 

President's base closure decision to precisely the kinds of pro- 

cedural obstacles and delays that the Act was meant to eliminate. 

In light of these consequences, the district court was plainly 

correct in holding that neither the Act itself nor the political 

question doctrine permits this action to go forward. 

A. The Defense Base Closure and Realignment Act 
Precludes Judicial Review 

The district court's first grourtd for dismissing this suit was 

that judicial review of the plaintiffs' claims is precluded by the 

1990 Act. In taking issue with this holding, the plaintiffs begin 

(at pp. 9-13) by stressing the general presumption that agency 

action is subject to judicial review. But as the Supreme Court has 

held, "[tlhe presumption favoring judicial review of administrative 

action is just that -- a presumption.It Block v. Community Nutri- 

tion Institute, 467 U.S. 340, 349 (1984). And the plaintiffs 

seriously overstate the showing that must be made to overcome that 

presumption. 

To be sure, the Supreme Court has said on various occasions 

that the presumption in favor of judicial review may be overcome 

only by ''a showing of 'clear and convincing evidence. ' I 1  Abbott 

Laboratories v. Gardner, 387 U.S. 3.36, 141 (1967). But as the 

Supreme Court itself has stressed, the Court "has * * * never 

applied the 'clear and convincing evidencet standard in the strict 

evidentiary sense * * * ." Block, 467 U.S. at 350. Instead, "the 

Court has found the standard met, and the presumption favoring 

19 



judicial review overcome, whenever the congressional intent to 

preclude judicial review is 'fairly discernible in the statutory 

scheme. 1 1 1  Id. at 351 (citation omitted). And this "fairly 

discernibleI1 Congressional intent to preclude judicial review may 

be found in a variety of sources. 

First, the presumption in favor of judicial review llmay be 

overcome by specific language or specific legislative history that 

is a reliable indicator of congressional intent." Block, 467 U.S. 

at 349. Second, congressional intent "may also be inferred from 

contemporaneous judicial construction barring review and congres- 

sional acquiescence in it, or from the collective import of 

legislative and judicial history behind a particular statute. 

(citations omitted). Finally, the presumption of reviewability 

Ifmay be overcome by inferences of intent drawn from the statutory 

scheme as a whole.I1 Id. As long as "the congressional intent to 

preclude judicial review is fairly discernible1I1 from any of these 

sources (Block, 467 U.S. at 351), judicial review is foreclosed. 

When measured against these standards, it is manifest that the Act 

precludes judicial review of the base closing process. 

1. The Legislative History and Structure of the Act 
Confirm that Congress Meant To Preclude Judicial Review 

A. The most direct evidence that Congress intended to pre- 

clude judicial review, although by no means the only evidence, 

comes from the legislative history of the Act. As the district 

court noted, the Conference Report on the Act addresses the issue 

of judicial review in explicit terms: 

TVlarious actions required under the base closure process 
contained in this bill * * * would not be subject to the 
rulemaking and adjudication requirements [of the APA] and 



would not be subject to judicial review. Specific 
actions which would not be subject to judicial review 
include the issuance of a force structure plan * * * , 
the issuance of selection criteria * * * , the Secretary 
of Defense's recommendation of closures and realignments 
of military installations * * * , and the Secretary's 
actions to carry out the recommendations of the 
Commission * * * . 

1990 Conference Report at 706, reprinted in 1990 USCCAN at 3258 

(emphasis added). 

The intent to renounce judicial review of the base closing 

process could hardly be made more clear than it is in this 

statement. And this is not an isolated comment by an individual 

Representative or Senator, or even a committee report of a single 

House of Congress; it is the joint declaration of the House and 

Senate conferees responsible for the final terms of the Act. As 

such, it "carr [ies] greater weight1' than other forms of legislative 

history and Itis entitled to great weilght in analyzing Congressional 

intent. American Jewish Consress v. Kreps, 574 F. 2d 624, 629 n. 36 

(D.C. Cir. San Luis Obispo Mothers for Peace United 

States Nuclear Resulatorv Commission, 799 F.2d 1268, 1270 (9th Cir. 

Understandably, the plaintiffs struggle to avoid the plain 

import of this language. First, the plaintiffs argue at length (at 

- ) that the language is directed only at freeing the base -- 

closure process from the rulemaking and adjudication requirements' 

of Chapter 5 of the APA, not at precluding judicial review in other 

respects under Chapter 7 of the APA. But that is simply not what 

the Conference Report says. The report says that the the base 

closure process I1would not be subject to the rulemaking and adjudi- 

cation requirements [of the APA] gt& would not be subject to 

2 1 



judicial review1' (emphasis added). The Conference Report's 

statement that the base closure process "would not be subject to 

judicial review1' is an unqualified one; nothing about it suggests 

that judicial review is precluded in some respects but not in 

others. 

Second, in a related vein, the plaintiffs argue (at pp. -- - 1 

that the Conference Report is directed only at judicial review of 

substantive challenges to the base closing process, not at pro- 

cedural challenges. We address the plaintiffs1 purported distinc- 

tion between substantive and procedural challenges in detail below 

- infra) . Here, it is sufficient to note that the (see PP. - - 

Conference Report simply does not draw such a distinction. As 

already noted, the report says that the actions involved in the 

base closure process nwould not be subject to judicial reviewn -- 

period. And as explained below, there is every reason to think 

that the idea of encumbering the ba.se closure process with pro- 

cedural litigation was especially troubling to Congress (see pp. 

- infra) . -- 

- ) that the Finally, the plaintiffs point out (at pp. - - 

Conference Report's examples of unreviewable actions include 

3~oreover, the Conference Report:'~ discussion of judicial . 
review proceeds from the statement that "no final aqency action 
occurs in the case of various actions required under the base 
closure process contained in this bill.'' 1990 Conference Report 
at 706, reprinted in 1990 USCCAN at 3258 (emphasis added). The 
concept of "final agency actionN is unrelated to the rulemaking 
and adjudication provisions of Chapter 5 of the APA; it is found 
instead in Chapter 7, where it defines the scope of agency 
actions subject to judicial review. The Conference Report's dis- 
cussion of judicial review is thus tied directly to the terms of 
the APA1s judicial review provisions, not to the provisions of 
Chapter 5. 



actions of the Secretary of Defense and the President, but do not 

include the actions of the Commission itself. But the language of 

the Conference Report does not purport to be inclusive in this 

regard; to the contrary, the report says that w[s]pecific actions 

which would not be subject to judicial review include11 the enumer- 

ated examples, implying that other actions are exempt from judicial 

review as well. Moreover, the Commission s base closure recommen- 

dations are the same kinds of actions as those specifically listed 

by the Conference Report. The pl.aintiffs make no attempt to 

explain why Congress would preclude judicial review of every other 

phase of the base closure process, from the formulation of a force 

structure plan at the beginning to the President's decision at the 

end, while leaving an opening for judicial review at a single point 

in the middle of the process. In sum, none of the plaintiffs1 

arguments diminishes the plain import of the Conference Report. 

B. The explicit message of the Conference Report about the 

unavailability of judicial review is confirmed by the structure of 

the Act itself. See Block, 467 U. S. at 349 (presumption of review- 

ability "may be overcome by inferences of intent drawn from the 

statutory scheme as a wholen). Two elements of the Act are criti- 

cal in this respect. The first is the Act Is elaborate and care- 

fully balanced mechanisms for reconciling the interests of the 

Executive Branch and Congress, mechanisms that leave no room for 

judicial involvement. The second is the Act's rigorous insistence 

on expediting, rather than delaying, the closure of unnecessary 

bases. 



1. The 1990 Act, like its 1988 predecessor, breaks the pre- 

1988 impasse over domestic base closures through a comprehensive 

and carefully structured statutory compromise. The Act balances 

the interests of the Executive Branc:h and Congress by vesting the 

Secretary of Defense and the President with substantial authority 

over the selection of bases for cl.osure and realignment, while 

creating detailed mechanisms for Congressional oversight and 

involvement. See pp. -- - supra. This balancing process culmi- 

nates in the Act's provision for a joint Congressional resolution 

of disapproval. See Act 11 2904 (b) , 2908. By subjecting the 

President's base closure decision to Congressional approval or 

disapproval in its entirety, the joint resolution mechanism allows 

Congress to pass a final judgment on the base closure process as a 

whole while preventing a disappointel3 minority of legislators from 

defeating a consensus between the taro branches. 

Allowing private parties to bring judicial challenges to the 

base closing process would interfere with this carefully structured 

mechanism in two basic ways. First, judicial intervention would 

disrupt the Act's careful balance between the Executive Branch and 

Congress. And second, permitting recourse to the courts would 

undermine the statutory role of Congress as the final arbiter of 

the base closure process. 

The D.C. Circuit addressed judicial review under a statute 

involving a similarly delicate balance between the Executive Branch 

and Congress in Armstronq v. Bush, 924 F.2d 282 (1991) .  In 

Armstronq, the court held that the Presidential Records Act, 44 

U.S.C. § §  2 2 0 1  g& seq. ("PRA") , precluded judicial review of the 



Presidentls decision to dispose of certain documents. In a scheme 

quite similar to the joint resolution. of disapproval in the present 

Act, the PRA required the President to notify the Archivist of the 

United States before destroying documents. The Archivist would 

then report to Congress, which could enact legislation to protect 

the specific documents if it chose. 

Although the legislative history of the PRA was unclear, the 

D.C. Circuit explained that the Act represented a careful political 

compromise between the desire to preserve Presidential records for 

later public access, and the separation of powers concern with 

interfering in the President's day-to-day business. 924 F.2d at 

The court concluded that I1permitting judicial review of the 

Presidentls compliance with the PRA would upset the intricate sta- 

tutory scheme Congress carefully drafted to keep in equipoise 

important competing political and constitutional concerns." - Id. 

The court therefore held that the PI2A impliedly precluded review 

under 5 U.S.C. § 701(a) (1). 

The joint resolution mechanism i.n the 1990 Act serves the same 

basic purpose: it gives Congress a specific review mechanism over 

Executive Branch decisions, but balances that power against other 

important interests. There is simply no room for judicial inter- 

vention in this statutory scheme. Here, as in Banzhaf v. Smith, 

737 F.2d 1167, 1169 (D.C. Cir. 1984), 

[tlhe lack of any authorization for * * * review at the 
behest of members of the public, when viewed in the 
context of * * * the explicit provision of congressional 
oversight as a mechanism to keep the [defendants] to 
[their] statutory duty, strongly suggests that Congress 
intended no review at the behest of the public. 



The Act plainly does not conteinplate that a few legislators, 

overwhelmingly defeated in Congress, can request federal courts to 

dictate a different result to the President and Congress. Instead, 

the Act provides a political and legislative remedy, designed to 

serve as the exclusive basis for reviewing the Navy's actions and 

the Commissionls recommendations. YIPreclusion of such suits does 

not pose any threat to realization of the statutory objectives; it 

means only that those objectives must be realized through the 

specific remedies provided by Congress.I1 Block, 467 U.S. at 352- 

53. 

2. In addition to reflecting a careful balance of executive 

and legislative interests, the Act reflects Congressls recognition 

that "[elxpedited procedures * * * are essential to make the base 

closure process work. l1 1990 House Report at 384, reprinted in 1990 

USCCAN at 3077 (emphasis added). Congress thus framed the Act to 

llconsiderably enhance the ability of the Department of Defense to 

promptlv implement proposals for base closures and realignment. l1 

1990 Conference Report at 707, reprinted in 1990 USCCAN at 3259 

(emphasis added). In particular, Congress established a rigid 

series of deadlines and time limits to expedite the base closure 

process. 

Under the Act, the Secretary of Defense was required to submit 

his closure recommendations to the Commission by April 15, 1991. 

Act 9 2903(c). The Commission was then required to hold public 

hearings and deliberations, conduct necessary base visits and other 

information gathering, and submit its final report to the President 

by July 1, 1991, six weeks later. Jd. 5 2903(d). The President, 



in turn, was required to make his decision within two weeks, by 

July 15, 1991. Id. 5 2903. Finally, the Act allowed Congress 45 

days in which to disapprove the President's decision, after which 

time the decision would take effect automatically. Id. S 2904 (b) , 

2908. 

Allowing private parties to drag the base closure process 

through a series of judicial challenges, with the protracted delays 

inherent in such litigation, would be directly antithetical to this 

expedited process. Indeed, the legislative history of the Act 

specifically recognizes the role of private litigation in the 

delays that had undermined pre-1988 base closure efforts. Among 

the reasons given by the Conference Report for "a new base closure 

processIt was the fact that "under existing law,'' ltclosures and 

realignments take a considerable period of time and involve numer- 

ous opportunities for challenges in court.tt Conference Report at 

705, reprinted in 1990 USCCAN at 3257. Nowhere in their brief do 

the plaintiffs make any attempt to explain how drawn-out private 

litigation over base closures can be entertained without defeating 

Congress's interest in expedition. 

Judicial review has been held to be precluded under other 

statutes where the statutory scheme placed a premium on speed. For 

example, in Morris v. Gressette, 432 U.S. 491 (1977), private 

plaintiffs challenged the Attorney C;eneralls failure to object to 

a State's amendment of its voting laws under a statutory procedure 

requiring federal ttpreclearanceM of such amendments. The Supreme 

Court noted that the legislative history did not expressly address 

the review issue, but nonetheless held that Congress had not 



intended to permit judicial review because the legislative history 

indicated that Congress had intended the preclearance process to 

move speedily. 432 U.S. at 503-04; see also Lone Pine Steerinq 

Comm. v. m, 777 F.2d 882, 887 (3d Cir. 1985) (pre-enforcement 
judicial review of EPA emergency actions under CERCLA implicitly 

precluded where structure and legislative history indicate that 

delay is harmful); Wheaton Industries v. EPA, 781 F.2d 354, 356-57 

(3d Cir. 1986) (Lone Pine also precludes review under 5 U.S.C. 

§ 701(a) (1) ) . 
The plaintiffs claim (at p. 26) that [i] f quick closures were 

the goal, the 1990 Act would have been totally unnecessary.I1 But 

that claim is squarely refuted by t:he legislative history of the 

1990 Act, which cites the delays associated with llexisting lawf1 as 

one of the requiring Congress to adopt I1a new base clo- 

sure process.I1 1990 Conference Report at 705, reprinted in 1990 

USCCAN at 3257. The Secretary of Defense could not rely on the 

expedited procedures of the 1988 Act, for as explained above, the 

1988 Act was a #lone shot" statute t:hat authorized only a single 

round of base closures. To be sure, when Congress framed the 1990 

Act, it elaborated on the terms of the 1988 Act in a variety of 

respects, some of which the plaintiffs seek to rely on (see pp. 

- infra). But Congress specifically preserved the 1988 Act!s -- 

insistence on a highly expedited base closure process, and that 

process cannot be maintained if suits like the plaintiffs1 are 

allowed to proceed. 

2. The Procedural Nature of the Plaintiffs1 Claims 
Reinforces, Rather Than Defeats, the District Court's 
Preclusion Holding 



For all of their insistence on the importance of judicial 

review, the plaintiffs do not seriously dispute that Congress 

intended to restrict judicial review under the 1990 Act. More 

specifically, they do not dispute that substantive challenges to 

the base closure decision are barred from judicial review. As 

noted above, the D.C. Circuit squarely held with respect to the 

1988 Act that the selection of bases for closure and realignment is 

wcommitted to agency discretion by lawf1 and therefore is not sub- 

ject to judicial review under the APIi. See NFFE, 905  F.2d at 405-  

406. The plaintiffs neither question the validity of NFFE nor 

point to any feature of the current Act that distinguishes it in 

this regard from the 1988 Act. 

Instead, the plaintiffs1 challenge to the district courtls 

preclusion holding rests rely entirely upon a distinction between 

substantive and procedural challenges to the base closing process. 

The plaintiffs argue that even if judicial review of substantive 

challenges is foreclosed, procedural challenges must be allowed to 

go forward. They argue that the 1!390 Act imposes a variety of 

procedural requirements on the Secretary of Defense and the Com- 

mission and that Congress could not possibly have intended to 

foreclose the courts from hearing procedural claims relating to 

these requirements. 

Characterizing the plaintiffs1 claims as uproceduralll is an 

oversimplification, both because the claims themselves contain 

substantive elements (see p. - n. - supra) and because the primary 

relief sought (a prohibition against the closure of the Shipyard) 

is substantive rather than procedural. But even taken at face 



value, the procedural label fails to justify an exercise of judi- 

cial review under the Act. To the contrary, the procedural charac- 

ter of the plaintiffs1 claims actu.ally reinforces, rather than 

undercuts, the case for preclusion of review. 

A. We have already noted one problem with the plaintiffs1 

proposed substantive/procedural distinction, the fact that the 

legislative history draws no sucll distinction in discussing 

judicial review. But the plaintif fist distinction is subject to 

another, even more compelling problem: it ignores the procedural 

nature of the obstacles to base cl~osures prior to 1988 and the 

explicit steps taken by the 1988 and 1990 Acts to eliminate such 

procedural barriers. 

As explained above (see pp. - - -- supra), the primary barriers 
to the closing of unneeded domestic military installations prior to 

1988 were procedural rather than substantive. For present pur- 

poses, the most important of these barriers was the National Envi- 

ronmental Policy Act, which Congress explicitly made applicable to 

base closures in 1977. See 10 U.S.C. 3 2687(b) (2). As the Supreme 

Court has stressed, the obligations imposed on federal agencies by 

NEPA Ifare lessentially procedural111 ones. Strvckerls Bay Neiqhbor- 

hood Council v. Karlen, 444 U.S. 223, 227 (1980) (quoting Vermont 

Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 558 (1978)). 

"NEPA itself does not mandate particular results, but simply pre- 

scribes the necessary process11 to be followed in considering the 

environmental impact of agency actions. Robertson v. Methow Vallev 

Citizens Council, 490 U.S. 332, 350 (1989). Thus, "the only role 

for a court [under NEPA] is to insure that the agency has con- 



sidered the environmental consequencesff of its intended actions 

(Stryckerls Bay, 444 U. S. at 227) and has satisfied NEPAfs specific 

procedural requirements. 

If Congress were concerned only with precluding substantive 

challenges to base closure decisions,, as the plaintiffs assert, it 

would have had no occasion to restrict NEPA actions, since NEPA 

suits address only the procedures followed by an agency rather than 

the substantive validity of the agency's decision. But as pointed 

out above, the 1988 and 1990 Acts restrict NEPA actions, and 

indeed foreclose them altogether, by explicitly exempting closure 

and realignment decisions from the requirements of NEPA. See pp. 

- -- supra. 

The 1988 and 1990 Acts do not restrict the availability of 

NEPA actions out of a lack of concern for NEPA policies. To the 

contrary, the 1988 House and Senate conferees specifically endorsed 

Itthe NEPA goals of public disclosure and clear identification of 

potential adverse environmental impacts." 1988 Conference Report 

at 23, 1988 USCCAN at 3403. Rather, NEPA actions were restricted 

out of a "recogni[tion] that the National Environmental Policy Act 

has been used in some cases to delay and ultimately frustrate base 

closures * * * . ' I  - Id. In short, Congress recognized that pro- 

cedural challenges under NEPA could have the substantive effect of 

impeding or defeating base closures altogether, and Congress acted 

to foreclose this threat. 

Precisely the same kind of threat is presented by the plain- 

tiffs' procedural claims in this case. Even if litigants challenge 

the decision to close a military installation solely on procedural 



grounds under the Act, the lesson drawn by Congress from NEPA is 

that procedural litigation can be as effective as substantive liti- 

gation in obstructing the base closure process. If the plaintiffs 

can maintain the present suit simply by casting their objections in 

procedural terms, they can accomplish precisely what the 1990 Act 

and its 1988 predecessor were intended to prevent -- the perpetua- 
tion of the base closure impasse through the erection of procedural 

barriers. Thus, the procedural character of the plaintiffs1 claims 

in no way diminishes the correctrless of the district court's 

decision. 

B. In an effort to support their "substantive/procedural" 

distinction, the plaintiffs give great emphasis to various pro- 

cedural provisions in the 1990 Act. The plaintiffs argue that Con- 

gress placed great importance on the procedural integrity of the 

base closure process, and hence that judicial review must be avail- 

able to vindicate that goal. The plaintiffs1 premise is correct, 

but their conclusion is a non sequitu. 

It is unquestionably true that when Congress framed the terms 

of the 1990 Act, one of its major concerns was to ensure the use of 

fair and unbiased procedures in identifying unneeded domestic mili- 

4 ~ t  is immaterial that the 1990 Act restricts the avail- 
ability of NEPA claims in explicit terms, while restricting other 
kinds of judicial review only implicitly. NEPA was made applic- 
able to the base closure process in 1977 through the adoption of 
an explicit statutory provision (10 U.S.C. 5 2687(b)(2)), and a 
correspondingly explicit retraction was called for. In contrast, 
there is no comparable statutory provision specifically authoriz- 
ing other kinds of procedural challenges to the base closure pro- 
cess, and hence no need for an explicit textual restriction on 
such suits. 



tary bases.= But it simply does not follow that Congress meant for 

private parties to be able to resort to judicial proceedings to 

enforce these procedures. This is not a conventional case in which 

judicial review is the only possible mechanism for overseeing the 

procedural integrity of agency action. Instead, relief is avail- 

able from Congress, which is empowered under the Act to disapprove 

the President's decision for any reasons, including procedural 

ones. The structure of the Act (see pp. -- - supra) makes 

manifest that recourse for errors by the Executive Branch, includ- 

ing procedural errors, lies with Congress rather than with the 

courts. 

The plaintiffs summarily assert (atp. 31 n. 17) that Congress 

lacks the institutional capacity to review and act on procedural 

objections. This is simply nonsense. The Act allowed Congress 45 

days to deliberate over the President's closure decision, during 

which time both Houses of Congress c!ould -- and did -- hold hear- 

5~owever, the plaintiffs err when they repeatedly state 
(see, e.q., p. 27) that the procedural provisions of the 1990 Act 
were intended to correct shortcomings in the 1988 Act. The 
legislative history of the 1990 Act repeatedly endorses the 1988 
Act. For example, the 1990 House Report states that ''[a] new 
base closure process will not be credible unless the 1988 base 
closure process remains inviolate1' and that "[tlhe committee has 
assiduously protected the 1988 base closure process in the face 
of numerous attempts to undermine it." 1990 House Report at 342, 
reprinted in 1990 USCCAN at 3068 (emphasis added); see also id. 
at 341, reprinted in 1990 USCCAN at 3067 ("The establishment of 
the Defense Secretary's Commission * * * in 1988 is an example of 
the right way to close bases."). The procedural criticisms in 
the legislative history are directed instead at Secretary 
Cheneyls 1990 base closure initiative (see pp. - - - supra), which 
was not carried out within the framework of the 1988 Act. See, 
e.q., 1990 Conference Report at 705, reprinted in 1990 USCCAN at 
3257. The plaintiffs' attempts to redirect these criticisms from 
Secretary Cheneyls 1990 initiative to the 1988 Act are 
inexplicable. 



ings to review the base closure recommendations. There is no 

reason why Congress could not address procedural issues during 

these hearings and the ensuing floor debates. Indeed, during the 

deliberations over the proposed joint resolution of disapproval, 

the plaintiffs themselves took to the floor of the House of Repre- 

sentatives to air their procedural objections to the selection of 

the Shipyard (see pp. -- - supra). One can only assume that they 

did so because they thought that the House was capable of acting on 

their objections. 

Alternatively, the plaintiffs try to demonstrate (at pp. 

31-32) that even if Congress could have reviewed their procedural 

grievances, it did not in fact do so. The sole evidence offered 

for this argument is a Senate resolution passed in September 1991, 

almost two months after the joint resolution of disapproval was 

rejected. But as noted above, the Senate did not act on the joint 

resolution of disapproval; the House of Representatives did so (see 

pp. - supra). The plaintiffs thus rely on the llsensell of one 

House of Congress about the intentions of the other House. The 

plaintiffs are forced to rely on this second-hand pronouncement 

because the House of Representatives itself has never passed a 

comparable one. 

Even taken at face value, the Senate resolution simply says 

that Congress did not approve "all actions" taken by the Department 

of Defense and the Commission and that Congress "takes no position1' 

on whether the Department and the Commission complied with the 

requirements of the Act. The resolution does not claim that 

Congress failed to consider the procedural allegations raised by 



the plaintiffs. And in light of the floor debate in the House of 

Representatives, no such claim is possible. What matters for pur- 

poses of judicial review is whether the Act vested Congress with 

the authority to act on procedural objections, not how Congress 

ultimately exercised that authority. 

C. Finally, the plaintiffs cite a number of cases that are 

said to support their proposed substantive/procedural distinction. 

These cases involve different statutes, and the preclusion issue in 

this case depends on the Act before this Court rather than on some 

other statute. See Morris, 432 U.S. at 505 n. 20 (I1 [elvery judicial 

holding with respect to implied preclusion of judicial review is 

unique; Ithe context of the entire legislative scheme1 differs from 

statute to statutef1) (citation omitted). But even taken on their 

own terms, the cases cited by the plaintiffs do not undermine the 

district court's decision. 

First, the plaintiffs cite several Court of Appeals decisions 

for the proposition (at p. 18) that "even express statutory pro- 

visions precluding review cannot bar judicial scrutiny of an 

agency's failure to follow statutory procedures * * * .I1 If the 

plaintiffs mean to suggest that Congress cannot preclude judicial 

review of procedural claims, they are simply wrong. Subject only 

to constitutional limits, Congress has unlimited discretion to 

permit or withhold judicial review of agency action. See, e.s., 

Bowen v. Michiqan Academy of Family Physicians, 476 U.S. 667, 672- 

73 (1986). None of the cases cited by the plaintiffs suggests that 

Congress lacks the power to preclude review of procedural claims. 



Instead, they hold only that Congress did not exercise that power 

in the statutes at issue in those cases. 

Two of the cases cited by the plaintiffs, First Federal 

Savinss and Loan Assln of Lincoln v. Casari, 667 F. 2d 734 (8th Cir. 

1982), and Hollinssworth v. Harris, 608 F.2d 1026 (5th Cir. 1979) 

(per curiam), involve a Medicare statute providing that HHS1s 

approval of certain state determinat.ions is not subject to judicial 

review. Both cases turn on the specifics of the Medicare statute, 

and in one case (Casari) HHS was no12 even a defendant. The third 

case, Graham v. Caston, 568 F.2d log:! (5th Cir. 1978), is even more 

inapposite, for there the issue was simply whether a statute bar- 

ring review of an agency decision foreclosed a challenge to the 

agency's failure to act at all (see 568 F.2d at 1097). Here, of 

course, the plaintiffs are attacking agency action, .not agency 

inaction. 

The plaintiffs suggest that the "principle" applied in these 

cases was adopted by this Court in Kirby v. m, 675 F.2d 60 

(1982). But as the plaintiffs themselves concede, Kirby involves 

5 U.S.C. 5 701(a)(2), a provision of' the APA that has no relevance 

to this case.6 In contrast, in Wilminqton United Neiqhborhoods v. 

United States, 615 F.2d 112, 118 (3d Cir. 1980), this Court 

expressly rejected a proposed I1dist.inction between substantive1 

and 'procedural determinations1' asserted with respect to 5 U. S . C. 
§ 701(a)(1), the APA provision that underlies the district court's 

65 U.S.C. § 701(a) (2) precludes judicial review to the 
extent that agency action is flcommitted to agency discretion by 
law.'' The defendants have not invoked this provision in this 
litigation. 



decision in this case. Wilminston refutes the plaintiffs1 claim 

(at p. 19) that Kirby's reasoning extends automatically from 

Section 701(a) (2) to Section 701(a) (.I) . 
Finally, the plaintiffs point to several Supreme Court cases, 

chief among them the Court's decision in Bowen v. Michiqan Academy, 

supra. But Bowen does not distinguish between substantive claims 

on the one hand and procedural claims on the other. Instead, it 

distinguishes between two different kinds of substantive claims. 

See Bowen, 476 U.S. at 668-69 (all-owing challenge to Medicare 

reimbursement regulations on ground of conflict with substantive 

provisions of Medicare statute). Neither Bowen nor any of the 

other Supreme Court decisions cited by the plaintiffs holds that 

statutes restricting judicial review must be read to preserve 

procedural claims. 

The broad moral drawn by the p1,aintiffs from these cases is 

that if a procedural claim can be pursued even when a statute 

expressly restricts judicial review, a procedural claim a fortiori 

can be pursued when (as here) a statute does not explicitly limit 

judicial review. But that moral is an illusory one. Whether 

judicial review is precluded does depend on whether the statute 

bars judicial review in explicit terms. See Block, 467 U.S. at 

351. Instead, the only question is whether Congress's intent to 

preclude judicial review is tllfairly discernible in the statutory 

scheme.'" Id. Here, for the reasons given above, Congress's 

intent to preclude judicial review under the Act is not simply 

''fairly discernible1" but manifestly obvious. 

B. The Plaintiffs' Claims Present a Nonjusticiable 
Political Question 



1. The presence of any one of a. number of factors may render 

a case nonjusticiable under the poli,tical question doctrine. See ' 

generally Baker v. Carr, 369 U.S. 186, 217 (1962). Among the fac- 

tors establishing the existence of political question is "the 

impossibility of a court's undertakhg independent resolution [of 

a case] without expressing lack of the respect due coordinate 

branches of g~vernment.~~ Baker, 369 U.S. at 217. In this case, 

the district court concluded that it could not entertain the plain- 

tiffs1 challenge to the closure of the Shipyard without expressing 

a lack of the respect owed to the President and Congress. 

The plaintiffs raise a variety of objections (at pp. 33-40) to 

the district courtls reasoning, but a.11 of their arguments proceed 

from a common premise -- namely, that. this suit does not challenge 
the substantive policy decision to close the Shipyard and therefore 

does not require the district court to place itself in conflict 

with the judgment of the President and Congress. That premise is 

incorrect, for at least two reasons. 

First, however the plaintiffs may choose to style their 

claims, the relief sought by the plaintiffs interferes directly 

with the policy decision to close the Shipyard. As explained 

above, the plaintiffs seek to enjoin the Department of Defense 

Iffrom taking any action that interferes with the Philadelphia Nava.1 

Shipyard's ability to operate as if the base was not on the closure 

list.If App. 50, 54, 57. More broadly, the plaintiffs seek to bar 

the Department of Defense "from taking anv action based upon the 
list of closure and realignment proposals submitted by the Secre- 

tary of the Navy. t '  - Id. (emphasis added) . The district court 



simply cannot grant such relief without directly countermanding the 

closure decisions of the President and Congress. 

Second, quite apart from the substantive nature of the relief 

sought by the plaintiffs, the lesson of pre-1988 base closure 

efforts is that even purely procedural litigation can have the 

substantive effect of preventing the closure of unneeded military 

installations. As explained above, the President's ability to 

close domestic bases before 1988 was systematically obstructed by 

procedural barriers, chief among them the delays associated with 

NEPA litigation (see pp. -- - supra). Here too, nominally proce- 

dural claims like those advanced by the plaintiffs can serve to 

defeat the goal of closing military bases. Thus, the substantive 

decision of the President and Congress to close the Shipyard will 

be placed in jeopardy if the plaintiffs are allowed to maintain 

this suit, even if the plaintiffs are right in claiming (at p. 37) 

that Itthe District Court was not c:alled on to make any policy 

judgment regarding * * * which bases to close.I1 
The Iflack of respect" that gives rise to a political question 

is especially pronounced in this case because the Act assigns Con- 

gress, rather than the courts, the role of passing final judgment 

- on the base closure decision of the Executive Branch (see pp. - - 

supra) . Citing the D. C. Circuit Is decision in Armstronq, supra, 

the plaintiffs argue (at pp. 38-39) that Congressional oversight is 

not enough to give rise to a political question. But Armstronq is 

not a political question case, and the D.C. Circuit never was 

called on to consider the separation-of-powers issues that underlie 

the political question doctrine. More generally, this case 



involves more than mere 81Congressiorlal oversightw; it involves an 

unusual statutory scheme under which Congress was required to act, 

and did act, as the final arbiter of the base closure pro~ess.~. 

Judicial intervention in this scheme necessarily involves dis- 

placing Congress from the role assigned to it by the Act. 

2. There is a second, equally important factor supporting the 

district courtls political question holding: "a textually demon- 

strable constitutional commitment of the issue to a coordinate 

political department." Baker, 369 U.S. at 217. The Constitution 

establishes the President as Commander in Chief of the Army and 

Navy and vests Congress with the power to "raise and support 

Armies, to "make rules for the Government and regulation of the 

land and naval forces, and to Itprovide for organizing, arming, and 

disciplining, the Militia." Const. Art. I, 5 8, cls. 12, 16; Art. 

1 5 2, 1 .  1. These provisions commit virtually all decisions 

concerning military organization to the political branches, and 

such questions are therefore unreviewable by the judiciary. See 

Gillisan v. Morqan, 413 U.S. 1, 10 (31973); Luftiq v. McNamara, 373 

F.2d 664, 665-66 (D.C. Cir.) (''the fundamental division of author- 

ity and power established by the Constitution precludes judges from 

overseeing * * * the use or disposition of military poweru), cert. 
denied, 387 U.S. 945 (1967). 

 h he plaintiffs are thus wrong to say (at p. 38) that the 
district court's reasoning "would result in the preclusion of 
judicial review over almost all agency actions.I1 The vast major- 
ity of agency actions are not subject to the kind of direct, 
mandatory Congressional scrutiny established by the Act in this 
case. 



The plaintiffs argue (at p. 38) that a case does not present 

a political question simply because it "'arises in a military con- 

text. "' We agree. But more than a mere "military contextg' is 

involved here. This case involves a function at the heart of the 

exclusive constitutional power of the President and Congress over 

the military -- the physical disposition of the Nation's military 

forces. That function is irrevocabl-y committed to the political 

branches of government, and judicial intervention in this case -- 
under whatever theory -- intrudes impermissibly on that function. 
C. The District Court's Nonreviewability Holdings 

Apply to the Union Plaintiffs' :Due Process Claim 
As Well As the Statutory Claims 

When the district court granted the defendants' motion to 

dismiss, the court dismissed not only the statutory claims (Counts 

I and 11) but the union plaintiffs1 due process claim (Count 111) 

as well. The plaintiffs assert (at pp. 40-41) that the district 

court "failed even to consider [their] constitutional claimsu and 

must.be reversed on that ground. 

It is obvious from the district court's decision that it did 

not ignore the due process claim, bur rather concluded that the due 

process claim, like the statutory claims, is barred from judicial 

review. That conclusion is an entirely proper one. AS explained 

above, the due process claim is nothing more than a restatement of 

the statutory claims; it rests entirely on the alleged statutory 

- violations of the Act's procedural requirements (see pp. 

supra). It would be curious if the plaintiffs could circumvent the 

preclusive effects of the Act and the political question doctrine 

merely by dressing their statutory claims in constitutional garb. 



In fact, they cannot do so, for all of the considerations set forth 

in the preceding sections of this brief apply with equal force to 

the due process claim. 

To be sure, it is unsettled whether judicial review of 

llcolorable constitutional claims1t may be barred by an Act of 

Congress. Webster v. Doe, 486 U.S. 592, 603 (1988) (emphasis 

added) ; see id. at 605-606 (OIConnor, J., concurring in part and 

dissenting in part) , and id. at 612-15 (Scalia, J., dissenting) . 
But as explained below, the union plaintiffs1 due process claims in 

this case are not llcolorablelt ones. And even if they were, ques- 

tions about the power of Conqress to restrict judicial review of 

constitutional claims have no relevance to the political question 

doctrine, which itself is grounded in the Constitution. It has 

long been settled that even constitutional claims are nonjusti- 

ciable if they present political questions. See, e.q., Baker, 369 

U. S. at 218-24 (political question doctrine bars claims arising 

under Guaranty Clause of Constitution). 

2. Even if the due process claim were subject to judicial 

review, and even if the union plaint.iffs had standing to raise the 

- infra), the claim is a patently meritless claim (but see pp. - - 

one. For that reason, the defendants moved below to dismiss the 

due process claim under Rule 12 (b) (6) as well as Rule 12 (b) (1.) . 
The district court did not reach the merits of the due process 

claim, but this Court is free to do so as an alternative grounds 

for affirmance. See, e-q., Erie Telecommunications, Inc. v. City 

of Erie, 853 F.2d 1084, 1089 n.10 (3d Cir. 1988). 



The most obvious defect in the due process claim is that while 

it rests on an asserted deprivation of property, the union plain- 

tiffs simply have no cognizable "property interest" in the opera- 

tion of the Shipyard. Property interests under the Due Process 

Clause "are defined by existing rules or understandings that stem 

from an independent source * * * -- rules or understandings that 

secure certain benefits and that support claims of entitlement to 

those benefits.I1 Board of Resents v. Roth, 408 U.S. 564, 577 

(1972) . Here, nothing in the Act tlsupport [s] claims of entitlement 
to [the] benefitst1 of the Shipyard's continued operation. The 

decision whether to close the Shipyard (or any other installation) 

belongs to the President and Congress, and the Act does not impose 

anv substantive limitation on their decisions.' More generally, 

the notion that civilian employees of a military base have a 

I1property rightu in their continued employment has never been 

embraced by the courts. See, e,q., American Federation of 

Government Employees v. Stetson, 640 F.2d 642, 645 (5th Cir. 1981) 

(rejecting due process claim by Air Force employees laid off when 

work reassigned to private contractor). 

Faced with this obstacle, the plaintiffs have sought to manu- 

facture a substantive property interest out of the procedural 

requirements of the Act, arguing (at p. 40 n. 20) that they have.a 

I1property rightff in the continued operation of the Shipyard "until 

it is determined, pursuant to a fair and non-arbitrary process 

* * * , that the Shipyard should be closed1f (emphasis added). But 

'1n particular, nothing in the Act binds the President or 
Congress to follow the selection criteria used by the Secretary 
of Defense and the Commission. 



this attempt to bootstrap the Act's procedural provisions into a 

substantive property interest is unavailing. To establish the 

existence of a protected liberty or property right under the Due 

Process Clause, the plaintiffs must identify lfsubstantive limita- 

tions on official dis~retion.~~ Olim v. Wakinekona, 461 U.S. 238, 

249 (1983) (emphasis added) (liberty interest); Clark v. Township 

of Falls, 890 F.2d 611, 620 n.4 (3d Ci.r. 1989) (property interest). 

It is not sufficient merely to identify procedural restrictions on 

agency action, for 'Ithere can be no property interest in a pro- 

cedure itself." Three Rivers Cablevision v. City of Pittsburqh, 

502 F. Supp. 1118, 1128 (W.D. Pa. 1980) ; Clark, 890 F.2d at 620 

n.4; see Olim, 461 U.S. at 250-51 (purpose of Due Process Clause 

"is to protect a substantive interest to which the individual has 

a legitimate claim of entitlementw) (emphasis added).g 

Moreover, even if it were assumed that the union plaintiffs 

did have a cognizable Ifproperty interest" in the operation of the 

Shipyard, the only process to which they would be entitled was the 

lesislative process entailed in Congress's consideration of the 

joint resolution of disapproval. I:t is well-settled that when 

burdens are imposed on a broad class of persons through legislative 

action, the only process due under the Due Process Clause is the 

legislative process itself. See Bi-Me1:allic Investment Co. v. State. 

Board of Esualization, 239 U.S. 441, 445 (1915) ; Minnesota State 

'~f the bare existence of procedural provisions in applic- 
able statutes or regulations were enough to give rise to a sub- 
stantive property interest, every challenge to an agency's com- 
pliance with procedural statutes and regulations would be trans- 
formed into a constitutional claim, even if the statute expli- 
citly left the agency with unfettered substantive discretion. 



Board for Community Colleses v. Knisht, 465 U.S. 217, 283, 285 

(1984) ; Rosin v. Bensalem Township, 616 F.2d 680, 693 (3d Cir. 

1980) ("the protections of procedural due process do not extend to 

legislative actions"); see also Alessi v. Pennsylvania Deptt of 

Public Welfare, 893 F.2d 1444, 1456 (3d Cir. 1990) (Becker, J., 

dissenting in part). Thus, the 1.egislative process by which 

Congress authorized a nationwide base closure plan is the only 

process to which the union plaintiffs can possibly be entitled. 

In sum, the union plaintiffst due process claim is a frivolous 

reworking of their statutory objections, one that fails to make out 

a constitutional violation even if the statutory claims themselves 

have merit. Because the due proce:;s claim is patently without 

merit, the district court's dismissal of the due process claim may 

be affirmed even if the district cou:rtls nonreviewability holding 

is set to one side. 

11. None of the Plaintiffs Has Standing To Challenge 
the Closure of the Shipyard 

[To be added.] 

CONCLUSION 

For the foregoing reasons, the judgment of the district court 

should be affirmed. 

Respectfully submitted, 
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U.S. Department of Justice 

MEMORANDUM FOR THE SOLICITOR GENERAL 

Re: Specter v. Garrett, No. 91-1932 (3d Cir. 
April 17, 1992) (Stapleton & Scirica, JJ.; 
Alito, J., dissentins in ~artl 

TIME LIMITS 

A petition for rehearing must be filed by May 1, 1992.' 

RECOMMENDATIONS 

The Department of the Navy and the Department of Defense 
recommend rehearing en banc by the attached letters of April 23, 
1992. 

The Defense Base Closure and Realignment Commission (Bob 
Moore, General Counsel, 624-5916) orally recommends rehearing _en 
banc. 

I recommend rehearing en banc on the nonreviewability issue. 

QUESTIONS PRESENTED 

Whether the Defense Base Closure and Realignment Act of 1990 
(Act) precludes judicial review of claims that the Executive Branch 
has violated the procedural requirements of the Act. 

STATEMENT 

This is a suit to prevent or delay the planned closure of the 
Philadelphia Naval Shipyard. The suit alleges that the Secretary 
of the Navy, the Secretary of Defense, and the Defense Base Closure 
and Realignment Commission violated procedural requirements of the 
Act in the course of choosing the Shipyard, along with many other 

l ~ h e  Third Circuit is extremely reluctant to grant exten- 
sions of time for rehearing petitions, and no extension of time 
has been sought. 



installations, for closure. The district court dismissed the suit 
in its entirety on the ground, inter alia, that judicial review is 
barred by the Act itself. A divided panel of the Third Circuit has 
reinstated some but not all of the plaintiffst procedural claims. 

1. For a number of years, efforts to close obsolete domestic 
military bases were frustrated by a political impasse between the 
Executive Branch and Congress. In 1977, Congressts opposition to 
domestic base closures led to the adoption of formal statutory 
restrictions. See 10 U.S.C. 5 2687 (Supp. I 1977). The 1977 
legislation required the Department of Defense to comply with a 
variety of procedural requirements, including the requirements of 
the National Environmental Policy Act (NEPA), before carrying out 
a major base closure. The legislation did not impose substantive 
restrictions, but the lawts procedural requirements made it effec- 
tively impossible for the Executive Branch to carry out significant 
base closures without further legislation by Congress. 

In 1988, Congress broke the stalemate over domestic military 
base closures by enacting the Base Closure and Realignment Act of 
1988 (Ill988 ActM). See Pub. L. No. 100-526, 5s 201-209, 102 Stat. 
2623, 2627-34 (1988). The 1988 Act assigned the task of identi- 
fying unnecessary military bases to an independent commission. The 
commissionts recommendations were presented to the Secretary of 
Defense for approval or disapproval in their entirety. If the 
Secretary approved the commissionts recommendations, Congress was 
empowered to override his decision by passing a joint resolution of 
disapproval within a 45-day period. The 1988 Act suspended the 
procedural barriers of the 1977 legislation, including the NEPA 
requirements, on a one-time basis to make the closure of domestic 
bases feasible. 

In 1990, Congress enacted the current Act as a successor to 
the 1988 Act. Pub. L. No. 101-510, 5s 2901-11, 104 Stat. 1808-19. 
The current Act, which governs three rounds of base closures in 
1991, 1993, and 1995, follows the general approach taken by the 
1988 Act. The Act establishes an independent Defense Base Closure 
and Realignment Commission to meet in each of these years. Act 
S 2902 (a), (e) . The Act requires the Secretary of Defense to 
provide the Commission with a six-year force structure plan that 
assesses national security threats and the force structure needed 
to meet them. Id. 5 2903(a) (I), (2). The Act also requires the 
Secretary to formulate criteria to be used in identifying bases for 
closure or realignment. The Secretary is required to publish the 
criteria in the Federal Register for notice and comment and present 
them to Congress for legislative review. Id. 2903(b). The 
Secretary established his final criteria on February 15, 1991, and 
Congress did not exercise its authority under the Act to disapprove 
the criteria by joint resolution. 

For the first round of base closures, the Act required the 
Secretary to recommend base closures and realignments by April 15, 



1991, based on the force structure plan and final criteria. Act 
S 2903(c)(1). The Act then charged the Commission with reviewing 
the Secretary's recommendations and preparing a report for the 
President containing its assessment of the Secretary's proposals 
and its own recommendations for domestic military base closures. 
Id. S 2903(d)(2). The Act requires the commission to hold public - 
hearings on the Secretary's recommendations. Td. 5 2903(d) (1). 
The Act authorizes the Commission to change any of the Secretary's 
recommendations if they "deviate[] substantiallyw from the force- 
structure plan and final criteria. Id. § 2903(d)(2)(B). The Act 
also requires the Comptroller General, the head of the GAO, to 
report on the Secretary's recommendations and selection process and 
permits the Comptroller, to the extent requested, to assist the 
 omm mission in its efforts. Id. S 2903 (d) (5). 

The 1990 Act provides for the Commission's recommendations to 
be presented to the President for his review. Act S 2903(e). The 
President may approve or disapprove the Commissionls recommenda- 
tions in whole or in part, and must transmit his determination to 
the Commission and Congress. Id. S 2903 (e) (2), (3) . 2  If the 
President approves the Commissionts recommendations, Congress has 
45 days from the date of approval (or until Congress adjourns for 
the session, whichever is earlier) to pass a joint resolution 
disapproving of the Commissionls recommendations. Act S 2904(b), 
2908. If such a resolution is enacted, following presentment to 
the President, the Secretary of Defense may not close the bases 
approved for closure by the President. Id. S 2904(b). 

Under the 1990 Act, as under the 1988 Act, direct Congres- 
sional oversight replaces the procedural requirements imposed by 

, pre-1988 base closure legislation. The 1990 Act thus authorizes 
the Secretary of Defense to close or realign military installations 
"without regard tott the 1977 base closure statute and related 
legislation. Act S 2905(d). And like the 1988 Act, the 1990 Act 
specifically provides that n[t]he provisions of the National Envi- 
ronmental Policy Act of 1969 * * * shall not apply to the actions 
of the President, the Commission, and * * * the Department of 
Defense in carrying out [the Act]." - Id. S 2905(c)(1). 

Apart from its restriction on NEPA claims, the 1990 Act does 
not contain any explicit limitations on judicial review. However, 
the Conference Report on the Act addresses the issue of judicial 
review in the following terms (1990 U.S. Code Cong. & ~dmin. News 
3258) : 

2 ~ f  the President disapproves any recommendations, the 
Commission is required to transmit a revised set of recommen- 
dations to him. Id. S 2903(e)(3). If the President does not 
approve the revised list, the base closing process for that year 
terminates. Id. S 2903 (e) (5). 



[VJarious actions required under the base closure process 
contained in this bill * * * would not be subject to the 
rulemaking and adjudication requirements [of the APA] and 
would not be subject to judicial review. Specific 
actions which would not be subject to judicial review 
include the issuance of a force structure plan * * * , 
the issuance of selection criteria * * * , the Secretary 
of Defense's recommendation of closures and realignments 
of military installations * * * , and the Secretary's 
actions to carry out the recommendations of the 
Commission * * * . 
2. In April 1991, as required by the Act, the Secretary of 

Defense recommended the closure or realignment of twelve naval 
facilities, among them the Shipyard. The Commission then analyzed 
the Secretary's recommendations. The Commission conducted both 
public regional hearings and hearings in Washington, D.C. in which 
it heard testimony from Department of Defense officials, 
legislators and other experts, including virtually all of the 
plaintiffs. The Commissioners visited the major facilities 
recommended for closure, including the Shipyard. Id. at 307, 389- 
90. The Commission's staff reviewed the military services1 
methodologies and data used to develop their recommendations. Id. 
The GAO forwarded to the Commission a report on the Secretary's 
recommendations and assisted the Commission in obtaining, verifying 
and reviewing data. Id. at 305-305. The Commission reported that 
it analyzed the Navy's recommendations with particular care. 
at 308. 

The Commission ultimately concurred with the Secretary's 
recommendation that the Shipyard be closed and forwarded to the 
President its own recommendations, which covered 82 military 
installations. Id. at 295-96, 336. On July 10, 1991, President 
Bush approved all of the recommendations of the Commission, includ- 
ing the closure of the Shipyard. On July 30, 1991, the House 
entertained a proposed resolution to disapprove the Commission's 
recommendations. 137 Cong. Rec. H6006 (daily ed. July 30, 1991). 
The House engaged in two hours of floor debate on the proposal, 
much of which was devoted to alleged errors in the process by which 
the Shipyard was recommended for closure. See, e.a., id. at H6008- 
H6010 (Rep. Weldon); id. at H6010-H6011 (Rep. Foglietta); id. at 
H6021 (Rep. Andrews) . Nonetheless, the House rejected the proposed 
resolution by a vote of 364 to 60, thus authorizing the Secretary 
of Defense to proceed with the closures and realignments. See id. 
at H6039. 

3. The present suit was filed on July 8, 1991, three weeks 
before the House of Representatives acted on the proposed resolu- 
tion of disapproval. The plaintiffs asked the district court to 
"[rlequire the Secretary of Defense and the Secretary of the Navy 
to refrain from taking any action that interferes with the Phila- 
delphia Naval Shipyard's ability to operate as if the base was not 



on the closure list." App. 50, 54, 5 7 . 3  Although the injunctive 
relief sought by the plaintiffs is wholly substantive, the plain- 
tiffs framed their claims in nominally procedural terms. 

Count I of the three-count complaint alleged that the Secre- 
tary of the Navy and the Secretary of Defense failed to comply with 
various procedural requirements of the Act. Count I alleged, inter 
alia, that the Navy failed to consider all naval facilities on an 
equal basis, as required by the Act; that the Navy violated DoD 
record-keeping regulations; that the Navy used extra-statutory 
criteria in selecting the Philadelphia shipyard for closure; and 
that the Navy and DoD failed to transmit the full information 
underlying their decisions to the i om mission and the GAO, as 
required by the Act. 

Count I1 of the complaint alleged various procedural errors by 
the Commission. Count I1 alleged that the Commission itself failed 
to consider all naval installations on an equal basis; that it 
accepted inadequately documented recommendations from the Navy; 
that it used unpublished criteria in reviewing DoDts recommenda- 
tions and failed to apply published criteria equally; and that it 
violated its statutory duty to hold public hearings by holding 
closed-door meetings with the Navy. 

Count 111, which was advanced only by the union plaintiffs, 
presented a due process claim. Count I11 asserted that the defen- 
dants' alleged failure to comply with the Act's procedural require- 
ments constituted a denial of due process. Count I11 did not 
identify any provision of the Act that gave rise to any substantive 
entitlement on the part of union members. 

The government denied both the specific details of the 
plaintiffs' allegations and the general charge of noncompliance 
with the Act's procedural requirements. In addition, the govern- 
ment argued that the suit was barred by a number of jurisdictional 
and other threshold obtacles. 

First, and most important for present purposes, we contended 
that judicial review of the plaintiffst claims is implicitly pre- 
cluded by the Act itself and hence is not allowed under the APA 
(see 5 U.S.C. 5 701(a)(l)). We relied in part on the Act's legis- 
lative history, quoted above, which is not conclusive but is none- 
theless strongly suggestive. We also relied heavily on the struc- 

3~ore broadly, the plaintiffs demanded that the district 
court 'I[e]njoin the Secretary of Defense and the Secretary of the 
Navy * * * from taking anv action based upon the list of closure 
and realignment proposals submitted by the Secretary of the 
Navy," a prayer for relief that would block the closure or 
realignment of anv naval installation in the United States. Id. 
(emphasis added). 



ture and policies of the Act. We argued that the Act strikes a 
delicate balance between the Executive Branch and Congress which 
would be upset by judicial intervention. We stressed that the Act 
assigns Congress, not the courts, the role of passing judgment on 
the Executive Branch's closure decisions. We noted that one of the 
primary practical and political goals of the Act is to create a 
unified "bundlett of base closures that must stand or fall together, 
and judicial review will jeopardize this goal by allowing litigants 
to pull apart the bundle. Finally, we noted that the Act and its 
legislative history place a great premium on expediting the base 
closure process and that judicial review will necessarily compro- 
mise this goal. 

The plaintiffs essentially conceded that the Act precludes 
judicial review of substantive challenges, but argued that nothing 
in the Act bars judicial review of procedural claims. In response, 
we pointed out that procedural challenges pose many of the same 
problems for the statutory scheme as substantive challenges do. We 
also pointed out that the Act explicitly bars almost all NEPA chal- 
lenges, which are themselves generally procedural rather than 
substantive. 

Based on many of the same considerations underlying our statu- 
tory nonreviewability argument, we also argued that the plaintiffst 
claims presented a nonjusticiable political question. In addition, 
we contended that none of the plaintiffs satisfied the constitu- 
tional and prudential requirements for standing under Article 111 
and the APA. Finally, we contended that the union plaintiffst due 
process claim (Count 111) failed to state a valid constitutional 
claim. 

In October 1991, the district court granted a motion by the 
government to dismiss the suit in its entirety. The district court 
agreed that the Act implicitly precludes judicial review of the 
plaintiffst claims. In the alternative, the district court held 
that judicial review was barred by the political question doctrine. 
The plaintiffs pursued an expedited appeal, and the Third Circuit 
heard argument in January 1992. 

4 .  On April 17, 1992, a divided panel partially affirmed and 
partially reversed the district court. Judges Stapleton and 
Scirica voted to reinstate certain elements of the plaintiffst 

4~oreover, the Act imposes an extremely strict time limit on 
the narrow class of NEPA suits that are allowed. If Congress 
actually contemplated judicial litigation over compliance with 
the Act itself, Congress presumably would have imposed a com- 
parable time limit, yet the Act contains no time limit whatsoever 
for the kind of suit brought by the plaintiffs here -- evidence 
that Congress did not expect such suits to be entertained. 



claims, while Judge Alito voted to affirm the district court's 
dismissal of the complaint in its entirety. 

The majority held that neither the legislative history nor the 
structure of the Act bars judicial review of all claims arising 
under the Act. Slip op. at 16-33. Broadly speaking, the majority 
held that judicial review is impermissible to the extent that it 
touches on the merits of the base closure decision, but that judi- 
cial review is available to ensure compliance with the purely 
procedural requirements of the Act. Id. at 22-33. The court 
explicitly declined to decide what relief, if any, would be avail- 
able in the event that a procedural violation were shown. & at 
32-33 & n.13. 

Having concluded that the Act did not bar judicial review 
altogether, the majorityturned tothe plaintiffs' specific claims. 
The majority held that judicial review of most of Count I was 
barred by the Act because the Act did not provide judicially 
manageable standards and because the Act contemplated that the 
Commission and the GAO, rather than the courts, would review how 
DoD reached its recommendations. Slip op. at 33-37. The only 
element of Count I that the majority reinstated was the claim that 
DoD failed to provide the Commission and the GAO with the full 
administrative record on which the Secretary of Defense had relied. 
Id. at 38-39. - 

~urning to Count 11, the majority held that most of the claims 
against the Commission were likewise barred from judicial review by 
the Act. Slip op. at 39-40. The only claim under Count I1 that 
the majority reinstated was the claim that the Commission had vio- 
lated the Act's public-hearing requirement. Id. at 40. 

The majority held that the political question doctrine did not 
bar judicial review of the specific claims that it had reinstated 
under Counts I and 11. Slip op. at 41-45. Then, turning to Count 
111, the majority affirmed the dismissal of the due process claim 
on the merits for failure to state a valid claim. Id. at 45-47. 

Judge Alito joined the majority's treatment of the political 
question and due process issues, but he argued that the Act bars 
judicial review of all of the plaintiffs' statutory claims, includ- 
ing the claims reinstated by the majority. See slip op. at 48-61. 
His dissent broadly adopts the government's arguments about the 
significance of the Act's structure and legislative history. In 
particular, Judge Alito argued that judicial review would fatally 
interfere with the statutory goals of speed and finality and would 
threaten the statutory objective of creating a unified package of 
base closures to be approved or disapproved en masse. Id. at 58- 
61. 



DISCUSSION 

Although the panel has barred a number of the plaintiffs' 
claims, its decision to reinstate the remaining claims poses a 
continuing threat to the integrity of the statutory scheme. I 
therefore recommend that rehearing en banc be sought on the basis 
of our statutory nonreviewability argument. I do not recommend 
seeking rehearing on the basis of our other arguments. 

1. Nonreviewabilitv 

A. Lesal Considerations 

The grounds for our statutory nonreviewability argument are 
summarized at pp. 5-6 sums and are set forth in detail at pp. 
18-37 of the attached brief. In our view, the panel majority made 
several basic errors in responding to our nonreviewability argu- 
ment. 

First, as suggested by Judge Alito, the majority seriously 
underestimated the impact of judicial review on Congress's goals of 
expedition and finality. Second, as Judge ~lito again suggests, 
the majority failed to give sufficient weight to Congress's goal of 
consolidating base closures in a single, indivisible package, a 
goal that almost certainly will be compromised by a successful 
suit. Third, the majority largely failed to respond to our argu- 
ment that judicial review alters the statutory and political 
balance struck by the Act between the Executive Branch and Con- 
gress. Fourth, the majority failed to recognize the significance 
of the Act's treatment of NEPA claims, which present very much the 
,same kind of obstacles to the base closure rocess that ,are 
presented by the procedural claims in this case. P 

Given the strong presumption in favor of judicial review, and 
given the necessary uncertainties in any nonreviewability argument 
that does not rest on explicit statutory provisions, we recognize 
that rational judges could disagree with our position in this case. 
On balance, however, for the reasons set forth in detail in our 
brief, we believe strongly that Congress should be found to have 
implicitly precluded all judicial review of claims arising under 
the Act. 

%he majority regarded the Act's explicit restrictions on 
NEPA review as ambiguous because they might just as easily be 
cited as evidence that Congress meant to allow other kinds of 
procedural claims. But as we explained in our briefs, NEPA suits 
had been used in the past as the primary mechanism for blocking 
base closures, and Congress previously had explicitly made NEPA 
applicable to the base closure process; Congress therefore had 
good reason to be more explicit about NEPA claims than about 
other types of suits. 



B. pehearinq considerations 

Despite what we regard as the strength of our legal arguments 
on nonreviewability, it is far from certain that the Third Circuit 
will be receptive to an en banc petition. The panel's decision 
does not conflict with any other decision of the Third Circuit or 
any other Circuit. The panel has erred in assessing the present 
statute under the applicable Supreme Court precedents, but we can- 
not seriously argue that the panel has failed to apply the correct 
legal standards. Thus far, only one other suit has been brought 
under the Act (a  challenge to the closure of Loring AFB in Maine), 
and the Court of Appeals therefore may not regard this decision as 
one that is likely to have general practical importance. Last but 
not least, because the majority opinion appears to give the govern- 
ment at least "half a loafu by affirming the the district court's 
dismissal of a number of individual claims, the Court of Appeals is 
less likely to give the panel decision rigorous scrutiny. 

Notwithstanding these considerations, we believe that a peti- 
tion for en banc rehearing on the nonreviewability issue is fully 
warranted. By allowing a judicial challenge to proceed,. regardless 
of how narrowly the suit may be cabined, the panel has struck a 
dangerous blow to the integrity of the important base closure 
process. As explained in the Navy's letter (copy attached), even 
a narrow procedural challenge to the closure of the Philadelphia 
shipyard has the potential to seriously disrupt the operation of 
the Act by upsetting planning for future rounds of base closures. 
Moreover, if plaintiffs are'able to pick apart the bundle of bases 
approved for closure by Congress, one of the most politically 
important elements of the statutory scheme will be jeopardized. 

The fact that only one other suit has thus far been filed 
under the Act is hardly indicative of the impact of the panel's 
decision. The absence of other suits may well be due in large part 
to the expectation that courts would decline to intervene in the 
base closure process. With the panel decision in hand, the temp- 
tation to bring suit over other bases will grow considerably. 
~hus, it is especially important to seek rehearing in order to 
prevent this decision from opening the door for a number of new 
suits. 

2. Other Issues 

AS noted above, we also contended that judicial review is 
barred by the political question doctrine and that the plaintiffs 
lack standing. All of the panel members, including Judge Alito, 
rejected these arguments, and we do not propose to include them in 
our rehearing petition. Our standing argument is unpersuasive with 
respect to the union plaintiffs, for the reasons indicated by the 
majority, and our political question argument is not as strong as 
the statutory nonreviewability argument. If we are unable to gain 



rehearing on the basis of the the nonreviewability argument, the 
other arguments are quite unlikely to help. 

CONCLUSION 

For the foregoing reasons, I recommend in favor of rehearing 
en banc on the nonreviewability issue. 

STUART' M. 'GERSON 
Assistant Attorney General 

Civil Division 
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BTATEMENT OF JURIBDICTION 

1. The plaintiffs asserted the jurisdiction of the district 

court under 28 U.S.C. SS 1331, 1337, 1341 and 1346. The district 

court dismisse19 the suit for lack of jurisdiction under 5 U. S.C. 

s 701 (a) (1) anti the political question doctrine. 
2. The judgment under appeal is a final decision of the 

district court and is within this Courtts appellate jurisdiction 

under 28 U.S.C. S 1291. 

STATEMENT OF ISSUES 

The President of the United States, acting with the concur- 

rence of Congress pursuant to the Defense Base Closure and Realign- 

ment Act of 1990 ("Actw or "1990 Actw) , has directed the Secretary 
of Defense to cl-ose or realign 82 domestic military installations, 

including the Philadelphia Naval Shipyard. The plaintiffs in this 

case are seeking to enjoin the closure of the Shipyard. The issues 

presented are: 

1. Whether judicial review of the plaintiffst claims is 

precluded by the! A c t .  

2. Whether the plaintiffs' claims present a nonjusticiable 

political question. 

3. Whether the plaintiffs lack standing. 

4. Whether the union plaintiffst due process claim fails to 

state a claim fo:r relief. 

STATEMENT OF THE CASE 

This is an sction to prohibit the Secretary of Defense from 

carrying out a decision of the President to close the Philadelphia 

Naval Shipyard. The plaintiffs-appellants are members of Congress 

from Pennsylvania and New Jersey; the States of Pennsylvania, New 



Jersey, and Delaware, and officials of those States; the city of 

philadelphia; and local labor unions and union officials. The 

defendants-appellees are the Secretary of Defense, the Secretary of 

the Navy, and the independent Defense Base Closure and Realignment 

commission (wCommissionw) and its members. 

The plaintiffs filed suit on July 8, 1991, asking the district 

court inter alia to "[e]njo.in the Secretary of Defense and the 

Secretary of the Navy * * * from taking any action that interferes 
with the Philadelphia Naval Shipyard's ability to operate as if the 

base was not on the closure listw approved by the President (App. 

50, 54, 57). In August 1991, the defendants moved to dismiss the 

plaintiffs1 suit on the ground that the Act itself and the politi- 

cal question doctrine barred judicial review. The defendants also 

moved to dismiss on the alternative grounds that the plaintiffs 

lack standing and that the union plaintiffs1 due process claim 

fails to state a valid claim for relief. 

On November 1, 1991, the district court (Buckwalter, J.) 

granted the defendants1 motion to dismiss. The district court held 

that judicial review is precluded by the Act and the political 

question doctrine. The district court did not reach the defend- 

ants1 alternative arguments. This appeal followed. 

8TATEMENT OF FACTS 

I. Statutory Background 

A. Procedural Obstacles To Base Closures 
Prior To 1988 

This case arises out of efforts by the President and Congress 

to close or realign unneeded domestic military installations. 

Prior to 1988, such efforts were frustrated by a longstanding legal 



and political impasse that led to the erection of a number of pro- 

cedural barriers. A full understanding of the district court's 

decision in this case requires an understanding of the procedural 

obstacles that obstructed base closures before 1988. 

Beginning in the early 1960s and continuing into the 1970s, 

successive Administrations attempted to reduce military expendi- 

tures by closing or realigning unnecessary domestic bases. Those 

efforts were met with considerable opposition among members of Con- 

gress, who feared the social and economic impact on their com- 

munities. Congressional opponents also contended that the Execu- 

tive Branch's choice of bases was influenced by improper political 

considerations. See App. 299. 

In 1976, Congress imposed temporary restrictions on the use of 

appropriated funds for major base closures and realignments. See 

Pub. L. No. 94-431, S 612, 90 Stat. 1349, 1366-67 (1976). In 1977, 

Congress enacted additional legislation which made the 1976 

restrictions permanent. See Pub. L. No. 95-82, S 612, 91 Stat. 

358, 379-80 (1977) (codified at 10 U.S.C. S 2687 (Supp. I 1977)). 

The 1977 legislation remained in force for more than a decade. 

The 1977 legislation required the Department of Defense to 

comply with a variety of procedural requirements before carrying 

out a major base closure or realignment. The Department was 

required to provide advance notice to Congress; present Congress 

with a "detailed ju~tification~~ of the proposed closure or realign- 

ment; and defer action for at least 60 days, during which time 

Congress could act legislatively to halt the closure or realign- 

ment. 10 U.S.C. S 2687(b) (1) , (3)-(4) (Supp. I 1977). In addi- 



tion, the Department was required to comply with the provisions of 

the National Environmental Policy Act of 1969 ("NEPAW) with respect 

to the proposed closure or realignment. Id. S 2687(b) (2) (Supp. I 

1987). 

The 1977 legislation refrained from imposing substantive 

restrictions on the authority of the Executive Branch to close or 

realign domestic military installations. However, the procedural 

requirements of the legislation -- in particular, the requirement 
that the Department of Defense comply with NEPA, and the concomi- 

tant threat of protracted NEPA litigation -- made it effectively 
impossible to carry out significant base closures or realignments 

without further enabling legislation by Congress. See App. 299; 

see also H. Conf. Rep. No. 1071, 100th Cong., 2d Sess. 23 (1988) 

(Ill988 Conference Reportw), reprinted in 1988 U.S. Code Cong. & 

Admin. News ("USCCANW) 3403. 

B. The 1988 A c t  

1. Congress broke the stalemate over domestic military base 

closures by enacting the Base Closure and Realignment Act of 1988 

("1988 Actw). See Pub. L. No. 100-526, SS 201-209, 102 Stat. 2623, 

2627-34 (1988). The 1988 Act is the immediate predecessor to the 

Act at issue in this case, and many of the basic features of the 

. present Act are taken directly from the 1988 Act. 

The 1988 Act assigned the task of identifying unnecessary 

military bases to an independent commission. 1988 Act SS 201(1), 

203 (b) (1) - (2) . The commissionv s recommendations were presented to 
the Secretary of Defense for approval or disapproval in their 

entirety. Id, SS 201(1), 202. If the Secretary approved the 



commission's recommendations, Congress was empowered to override 

his decision by passing a joint resolution of disapproval within a 

45-day period. Id. SS 202 (b) , 208. 
The 1988 Act's provision for direct Congressional review of 

the Secretary's decision was conceived as an alternative to the 

procedural barriers of the 1977 legislation (see pp. 3-4 supra), 

and those barriers were eliminated by the 1988 Act. In particular, 

the 1988 Act explicitly exempted the base closure decisions of the 

Commission and the Secretary from the requirements of NEPA, thus 

removing the threat of disabling NEPA litigation. - Id. 

S 204(c) (1) .' The House and Senate conferees endorsed "the NEPA 

goals of public disclosure and clear identification of potential 

adverse environmental impacts,11 but restricted NEPA1s applicability 

out of a I1recogni [tion] that the National Environmental Policy Act 

has been used in some cases to delay and ultimately frustrate base 

closures * * * ." 1988 Conference Report at 23, 1988 USCCAN at 

3403. 

2. The 1988 Act led to a decision to close or realign 145 

domestic military installations. Predictably, dissatisfied parties 

brought suit to block the base closures. The suits were squarely 

rejected by the courts, for reasons that bear directly on the 

present litigation. 

'1n 1985, in the course of revising the 1977 legislation, 
Congress omitted the 1977 legislation's NEPA provision. See Pub. 
L. No. 145, S 1202(a), 99 Stat. 716 (amending 10 U.S.C. S 2687). 
However, NEPA continued to apply to the base closure process of 
its own force, thus requiring further Congressional action to 
free base closures from NEPA review. 



In Peo~le ex rel. Hartiaan v. Chenev, 726 F. Supp. 219, 221-27 

(C.D. Ill. 1989), a suit by the State of Illinois was dismissed for 

lack of standing. Illinois sought to challenge the 1988 Act on 

constitutional grounds, and further asserted that the Secretary's 

approval of the commissionls recommendations was arbitrary and 

capricious because the commission hat3 used inaccurate and in- 

adequate information. The district court dismissed the suit, 

holding that the State lacked standing to sue the federal govern- 

ment as parens ~atriae and failed to satisfy the requirements for 

bringing suit on the State's own behalf. 

In National Federation of Federal Ern~lovees v. United States, 

727 F. Supp. 17 (D.D.C. 1989), aff Id, 905 F.2d 400 (D.C. Cir. 1990) 

(NFFE), a similar suit by a federal employees union and a private 

contractor was rejected for lack of standing and nonreviewability 

under the APA. The plaintiffs in NFFE challenged the 1988 Act on 

constitutional grounds and attacked the base closure decision as 

arbitrary and capricious under the APA. After dismissing the 

constitutional claims on the merits, the district court held that 

the plaintiffs lacked standing to pursue their APA claim because 

their interest in preventing base closures placed them outside the 

"zone of interestsl1 of the 1988 Act. See 727 F. Supp. at 21-22. 

On appeal, the D.C. Circuit held that the base closure decision was 

"committed to agency discretion by lawv1 under 5 U. S. C. S 701 (a) (2), 

and hence was unreviewable. See 905 F.2d at 405-406. 

C .  The 1990 A c t  

1. The 1988 Act was not a permanent mechanism for closing and 

realigning military installations, but rather was a one-time excep- 



tion to the restrictions of the 1977 legislation. In January 1990, 

acting without the benefit of the 1988 Act, the Secretary of 

Defense proposed the closure of an additional 36 military facil- 

ities. See App. 300. Many Members of Congress regarded the Secre- 

tary's unilateral announcement as reminiscent of the 1960s and 

1970s, charging that the selection of bases reflected partisan con- 

siderations. See App. 300. The Secretary's approach was criti- 

cized as the Ifwrong way to close bases1' and as having "raised 

suspicions about the integrity of the base closure selection pro- 

cess.'' H. R. Rep. 665, lOlst Cong., 2d Sess. 341 (1990) ("1990 

House Reportt1), reprinted in 1990 USCCAN 2931, 3067-68; H. R. Conf. 

Rep. No. 101-923, lOlst Cong., 2d Sess. 705 (1990) ("1990 

Conference Reportu), reprinted in 1990 USCCAN 3110, 3257. 

To accommodate the need for domestic base closures while 

avoiding the perceived deficiencies in the Secretary's unilateral 

'approach, Congress enacted the Defense Base Closure and Realignment 

Act of 1990. Pub. L. No. 101-510, S§ 2901-11, 104 Stat. 1808-19. 

In framing the 1990 Act, Congress insisted on preserving the basic 

structure of the 1988 Act, maintaining that wa new base closure 

process will not be credible unless the 1988 base closure process 

remains inviolate." 1990 House Report at 342, reprinted in 1990 

USCCAN at 3068. The Act therefore continues the cooperative 

relationship between the executive and legislative branches started 

in 1988, and once again suspends the procedural barriers to base 

closures put in place before 1988. 

The 1990 Act is intended to govern three rounds of base clo- 

sures in 1991, 1993, and 1995. The Act established an independent 



Defense Base Closure and Realignment Commission to meet in each of 

these years. Act S 2902(a), (e). The Act required the Secretary 

of Defense to provide the commission with a six-year force struc- 

ture plan that assesses national security threats and the force 

structure needed to meet them. Id. fi 2903(a) (I), (2). The Act 

also required the Secretary to formulate criteria to be used in 

identifying bases for closure or realignment. The Secretary was 

required to publish the criteria in the Federal Register for notice 

and comment and present them to Congress for legislative review. 

Id. S 2903 (b) . The Secretary established his final criteria on 

February 15, 1991, see 56 Fed. Reg. 6374 (Feb. 15, 1991), and 

Congress did not exercise its authority under the Act to disapprove 

the criteria by joint resolution. See Act S 2903(b)(2)(A)-(B). 

For the first round of base closures, the Act required the 

Secretary to recommend base closures and realignments by April 15, 

1991, based on the force structure plan and final criteria. Act 

S 2903 (c) (1) . The Act then charged the Commission with reviewing 

the Secretary's recommendations and preparing a report for the 

President containing its assessment of the Secretary's proposals 

and its own recommendations for domestic military base closures. 

Id. S 2903(d)(2). The Act requires the Commission to hold public - 
hearings on the Secretary's recommendations. Id. S 2903 (d) (1) . 
The Act authorizes the Commission to change any of the Secretary's 

recommendations if they ndeviate[] substantially" from the force- 

structure plan and final criteria. Id. S 2903(d) (2) (B) . The Act 

also requires the Comptroller General, the head of the GAO, to 

report on the Secretary's recommendations and selection process and 



permits the Comptroller, to the extent requested, to assist the 

Commission in its efforts. Id, S 2903 (d) (5) . 
The 1990 Act provides for the Commissionts recommendations to 

be presented to the President for his review. Act S 2903(e). The 

President may approve or disapprove the Commissionts recommenda- 

tions in whole or in part, and must transmit his determination to 

the Commission and Congress. Id. S 2903 (e) (2) , (3) .2 If the 

President approves the Commissionls recommendations, Congress has 

45 days from the date of approval (or until Congress adjourns for 

the session, whichever is earlier) to pass a joint resolution 

disapproving of the Commissionls recommendations. Act S 2904(b), 

2908. If such a resolution is enacted, following presentment to 

the President, the Secretary of Defense may not close the bases 

approved for closure by the President. Id. S 2904(b). 

Under the 1990 Act, as under the 1988 Act, direct Congres- 

sional oversight replaces the procedural requirements imposed by 

pre-1988 base closure legislation (see pp. 3-4 supra). The 1990 

Act thus authorizes the Secretary of Defense to close or realign 

military installations "without regard tow the 1977 base closure 

statute and related legislation. Act S 2905(d). And like the 1988 

Act, the 1990 Act specifically provides that "[tlhe provisions of 

the National Environmental Policy Act of 1969 * * * shall not apply 
to the actions of the President, the Commission, and * * * the 
Department of Defense in carrying out [the Act] . Is Id. S 2905 (c) (1) . 

2 ~ f  the President disapproves any recommendations, the 
Commission is required to transmit a revised set of recommen- 
dations to him. Id. § 2903(e)(3). If the President does not 
approve the revised list, the base closing process for that year 
terminates. Id. S 2903 (e) (5) . 



2. In April 1991, as required by the Act, the Secretary of 

Defense recommended the closure or realignment of twelve naval 

facilities. See 56 Fed. Reg. 15184 (~pril 15, 1991). Among the 

naval facilities recommended for closure was the shipyard. See id. 

at 15218. The Secretary also recommended the closure or realign- 

ment of a number of Army and Air Force'installations. In all, the 

Secretary recommended that 43 domestic military installations be 

closed and 29 realigned. See App. 303, 381-82. 

The Commission then analyzed the Secretaryls recommendations. 

The commission conducted both public regional hearings and hearings 

in Washington, D.C. in which it heard testimony from Department of 

Defense officials, legislators and other experts, including 

virtually all of the plaintiffs. App. 307, 387-88. The 

Commissioners visited the major facilities recommended for closure, 

including the Shipyard. Id. at 307, 389-90. The Commission's 

staff reviewed the military services1 methodologies and data used 

to develop their recommendations. Id. The GAO forwarded to the 

Commission a report on the Secretary's recommendations and assisted 

the Commission in obtaining, verifying and reviewing data. at 

305-306. The Commission reported that it analyzed the Navy's 

recommendations with particular care. Id. at 308. 

The Commission ultimately recommended that two of the naval 

facilities that the Secretary recommended for closure remain open. 

App. 295, 330-31, 334-35. It further recommended that a portion of 

one facility which the Secretary recommended remain open be closed. 

Id. at 328-29. However, the Commission concurred with the Secre- - 
taryls recommendation that the Shipyard be closed. Id. at 336. In 



all, the  omm mission recommended to the President that 34 installa- 

tions be closed and 48 be realigned. Id. at 295-96. 

On July 10, 1991, President Bush approved all of the 

recommendations of the Commission, including the closure of the 

Shipyard. 27 Weekly Comp. Pres. Doc. 930 (July 15, 1991). 

Following the President's approval, the House and Senate Armed 

Services Committees held hearings on the Commission's recommenda- 

tions. Three Commissioners testified at the hearings, as did Navy 

officials and many of the plaintiffs in this case. 

On July 30, 1991, the House entertained a proposed resolution 

to disapprove the Commissionls recommendations. 137 Cong. Rec. 

H6006 (daily ed. July 30, 1991). The House engaged in two hours of 

floor debate on the proposal. Much of the debate was devoted to 

alleged errors in the process by which the Shipyard was recommended 

for closure. See, e.s., id. at H6008-H6010 (Rep. Weldon); id. at 

H6010-H6011 (Rep. Foglietta); id. at H6021 (Rep. Andrews). None- 

theless, the House rejected the proposed resolution by a vote of 

364 to 60, thus authorizing the Secretary of Defense to proceed 

with the closures and realignments. See id. at H6039. 

11. The Present Litigation 

A. The Buit To B a r  the  Closure o f  the  Bhipyard 

The present suit was filed on July 8, 1991, three weeks before 

the House of Representatives acted on the proposed resolution of 

disapproval. App. 7. The central object of the suit is to pro- 

hibit the Secretary of Defense and the Secretary of the Navy from 

closing the Shipyard. The plaintiffs asked the district court to 

It[r]equire the Secretary of Defense and the Secretary of the Navy 



to refrain from taking any action that interferes with the Phila- 

delphia Naval Shipyard's ability to operate as if the base was not 

on the closure list." App. 50, 54, 57. More broadly, the plain- 

tiffs demanded that the district court "[elnjoin the Secretary of 

Defense and the Secretary of the Navy * * * from taking anv action 
based upon the list of closure and realignment proposals submitted 

by the Secretary of the Navytn a prayer for relief that would block 

the closure or realignment of anv naval installation in the United 

States. Id. (emphasis added). 

Although the injunctive relief sought by the plaintiffs is 

wholly substantive, the plaintiffs framed their claims largely 

(although not exclusively) in procedural terms. Count I and Count 

I1 of the amended complaint, which are advanced by all plaintiffs, 

allege that the Secretary of Defense, the Secretary of the Navy, 

and the Commission failed to comply with various procedural 

requirements of the Act. For example, the plaintiffs alleged that 

the Secretaries "failed to make available * * * all information 
which was used by the Navy in making its recommendations to the 

Commi~sion'~ and "failed to consider all Naval installations inside 

the United States equally * * * ." Id. at 58-59.3 Count 111, 

which is advanced only by the union plaintiffs, asserts that " [tlhe 

defendants' disregard of the procedures set forth in the Base 

Closure Act, as more fully described in Counts I and I1 * * * 

3 ~ o t  all of the plaintiffs' allegations, it should be noted, 
are procedural ones. For example, the plaintiffs criticized the 
Navy for "arbitrarilyN declining to close any nuclear-capable 
shipyards, and criticized the commission for taking account of 
private shipyard capacity. See App. 27, 49, 64. Such criticism 
goes to the substance of the reasoning behind the base closure 
decisions, rather than to the procedures used. 



constitute violations of the Due Process Clause of the United 

States ~onstitution.~~ - Id. at 67. Count I11 thus restates in 

constitutional terms the statutory claims underlying Counts 

I and 11. 

From the outset of the litigation, the defendants denied both 

the specific details of the plaintiffsl.allegations and the general 

charge of noncompliance with the Actls procedural requirements. 

See, e.s., App. 200-245. In addition, the defendants noted a 

variety of jurisdictional and other threshold problems that bar the 

suit without regard to the merits. These threshold barriers led 

the defendants to file a motion to dismiss in August 1991, one 

month after the filing of the plaintiffs1 amended complaint. 

The motion to dismiss raised four basic issues. First, 

relying on the legislative history and structure of the Act, the 

defendants contended that judicial review of the plaintiffs1 claims 

'is precluded by the Act itself and hence is not allowed under the 

APA. Second, the defendants contended that the plaintiffs1 claims 

presented a nonjusticiable political question. Third, the defen- 

dants contendedthat none of the plaintiffs satisfiedthe constitu- 

tional and prudential requirements for standing under Article I11 

and the APA. Fourth, the defendants contended that the union 

plaintiffs1 due process claim (Count 111) failed to state a valid 

constitutional claim. 

B. The District Court's Decision 

On October 25, 1991, the district court conducted a hearing on 

the plaintiffs1 motion for a preliminary injunction and the defen- 

dants' motion to dismiss. On November 1, 1991, the district court 



dismissed the plaintiffs' claims. See App. 277-83. The district 

court granted the motion to dismiss for two reasons: first, 

"because * * * the statute precludes judicial review," and second, 
because "the political question doctrine forecloses judicial 

interventionen A Id at 277. The district court did not reach the 

remaining grounds in the motion to dismiss. 

The district court began by noting that judicial review under 

the APA is foreclosed "to the extent that * * * statutes preclude 
judicial review" (5 U.S.C. S 701(a) (1) ) . App. 278. Relying on the 

standards set forth in Block v. Communitv Nutrition Institute, 467 

U.S. 340 (1984), the district court further noted that "[a]s long 

as the congressional intent to preclude judicial review is 'fairly 

discernible in the statutory scheme,' the presumption favoring 

judicial review has been overcome." - Id. 

~pplying Block's standards, the court determined that the 1990 

Act precludes judicial review of the plaintiffs' claims. App. 278- 

280. The court pointed to the report of the Senate and House 

conferees, which expressly states that fl'various actions required 

under the base closure process contained in this bill,'" including 

the development of a force structure plan and selection criteria 

and the Secretary of Defense's recommendation of closures and 
* 
realignments, "'would not be subject to judicial review.'" - Id. at 

278-79. The court also noted the importance attached by Congress 

to a prompt and timely base closing process, and Congress's 

corresponding concern about the delays threatened by '"numerous 

opportunities for challenge in court.'" - Id. at 279. 



Turning to the political question doctrine, the district court 

relied on the criteria set forth in Baker v. Carr, 369 U.S. 186 

(1962). In particular, the district court looked to "'the 

impossibility of a court's undertaking independent resolution 

without expressing lack of the respect due coordinate branches of 

government."' App. 281 (quoting Bakef, 369 U.S. at 217). Here, 

the Court noted that the Act "provides for a review by Congress of 

the recommendations of the Commission, thereby giving members of 

Congress the opportunity to dispute those  recommendation^,^ and 

that both the President and Congress had approved the recommended 

closures. Td. at 282. The district court concluded that judicial 

review could not be undertaken in these circumstances without 

expressing a lack of the respect due the President and Congress. 

Id. at 281, 283. 

BTATEMENT OF RELATED CASES 

This case has not been before this Court previously. No 

related cases or proceedings are completed or now pending. A 

suit over the planned closure of Loring Air Force Base in Maine 

is expected to be filed shortly. 

STATEMENT OF STANDARD OF REVIEW 

An order dismissing a case for lack of subject matter juris- 

diction is subject to plenary review. See, e.s., United States 

ex rel. Stinson, Lyons. Gerlin & Bustamante. P.A. v. Prudential 

Insurance Co., 944 F.2d 1149, 1152 (3d Cir. 1991). 

SUMMARY OF ARGUMENT 

1. The legislative history and structure of the 1990 Act 

make it manifest that Congress intended to preclude judicial review 



of claims relating to the Act. The legislative history explicitly 

disavows the availability of judicial review in unqualified terms, 

a disavowal that Congress has repeated within the past week. The 

structure of the Act is fundamentally inconsistent with judicial 

review, for private litigation would disrupt the careful statutory 

balance between the Executive Branch and Congress, undermine Con- 

gress's statutory role in reviewing base closure decisions, and 

defeat the statutory goal of expediting the base closure process. 

The plaintiffs' principal response is that they are raising 

procedural rather than substantive challenges to the base closure 

decision. However, the procedural character of the plaintiffs1 

claims simply reinforces the case against judicial review. 

Procedural rather than substantive obstacles lay at the heart of 

the impasse over base closures prior to 1988, and Congress has made 

special efforts to see that procedural litigation does not inter- 

fere with the substantive goal of closing unnecessary bases. Those 

efforts will be defeated if the plaintiffs are permitted to pursue 

their procedural claims. 

2. In addition to being precluded by the Act itself, the 

plaintiffs' claims are barred by the political question doctrine. 

As the district court held, judicial intervention in the base 

closure process would necessarily entail a lack of the respect 

constitutionally due the political branches of government in the 

area of military affairs. The plaintiffs cannot finesse this 

problem by casting their claims in procedural rather than substan- 

tive terms, for the relief they seek is entirely substantive, and 

the delays inherent in procedural challenges to the base closure 



process can frustrate the substantive will of the President and 

Congress. 

3. Even if the claims presented by the plaintiffs were 

reviewable, the plaintiffs themselves lack standing to pursue the 

claims. The state and city plaintiffs do not have standing to act 

as parens ~atriae in a suit against the federal government, and 

they have disavowed any claim of standing in their proprietary 

capacities. The congressional plaintiffs do not meet Article I11 

standing requirements because they have not suffered any discrete 

injury that distinguishes them from any other citizens. And the 

union plaintiffs lack standing because they are outside of the 

"zone of interestsvv of the 1990 Act, whose basic purpose of closing 

military bases is directly antithetical to the union plaintiffs' 

interests. 

4. Finally, the union plaintiffs1 due process claim is 

invalid as a matter of law. Neither the Act itself nor anything 

else vests the union plaintiffs with a "property interestM in the 

operation of the Shipyard, and hence the procedural protections of 

the Due Process Clause never come into play. And even if the union 

plaintiffs had a cognizable property interest, the only process to 

which they would be entitled is the legislative process entailed in 

Congress's review of the Executive Branch's base closure decisions. 

ARGUMENT 

I. The Closure of the Philadelphia Naval Shipyard Is Not 
Subject to Judicial Review 

The President of the United States, with the concurrence of 

Congress, has decided to close the Philadelphia Naval Shipyard and 

scores of other military installations around the country. The Act 
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that authorizes the President's action is an intricate and delicate 

statutory compromise, one that balances the interests of the Execu- 

tive Branch and Congress in order to arrive at a consensus on the 

selection of bases for closure and realignment. The Act assigns 

Congress the role of passing judgment on the President's closure 

decisions. At the same time, the Act eliminates the procedural 

obstacles that prevented the closure of bases prior to 1988. 

The suit now before this Court strikes at the heart of this 

carefully developed statutory scheme. It invites a federal court 

to overturn the consensus between the political branches over the 

domestic base closures. It threatens to disrupt the balance struck 

by the statute, and in so doing, to displace Congress as an arbiter 

of the closure process. And it seeks to subject the President's 

base closure decision to precisely the kinds of procedural barriers 

and delays that the Act was meant to eliminate. In light of these 

consequences, the district court was plainly correct in holding 

that neither the Act itself nor the political question doctrine 

permits this action to go forward. 

A. The Defense Base Closure and Realignment Act 
Precludes Judicial Review 

The plaintiffs1 brief begins (at pp. 9-13) with the presump- 

tion that federal agency actions are subject to judicial review. 

At the outset, we seriously question whether that presumption has 

any applicability in the present setting, for the presumption "runs 

aground when it encounters concerns of national security * * * ." 
De~artment of the N a w  v. Ecran, 484 U.S. 518, 526-27 (1987). Here, 

concerns of national security are directly implicated, for the 

plaintiffs are seeking to prevent the Secretary of Defense from 
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carrying out a Presidential decision regarding America's military 

base structure. Moreover, unlike cases like Bowen v. Michisan 

Academy of ~amilv Phvsicians, 476 U.S. 667 (1987), on which the 

plaintiffs rely, this case involves a statute that does not 

directly regulate individuals and does not purport to grant or 

withdraw individual rights and benefits. Thus, there are good 

reasons to dispense with the presumption altogether, if not to 

start from an opposite presumption. 

In any event, "[tihe presumption favoring judicial review of 

administrative action is just that -- a presumption." Block v. 

Communitv ~utrition Institute, 467 U.S. 340, 349 (1984). To be 

sure, the Supreme Court has said on various occasions that the 

presumption may be overcome only by ''a showing of 'clear and 

convincing evidence.'" Abbott Laboratories v. Gardner, 387 U.S. 

136, 141 (1967). But as the Supreme Court itself has stressed, the 

Court "has * * * never applied the 'clear and convincing evidence' 
standard in the strict evidentiary sense * * * .I1 Block, 467 U.S. 

at 350. Instead, "the Court has found the standard met, and the 

presumption favoring judicial review overcome, whenever the 

congressional intent to preclude judicial review is 'fairly 

discernible in the statutory scheme.'" - Id. at 351 (citation 

omitted). And this "fairly discerniblew Congressional intent may 

be found in a variety of sources. 

First, the presumption in favor of judicial review "may be 

overcome by specific language or specific legislative history that 

is a reliable indicator of congressional intent.n Block, 467 U.S. 

at 349. Second, congressional intent "may also be inferred from 



contemporaneous judicial construction barring review and congres- 

sional acquiescence in it, or from the collective import of 

legislative and judicial history behind a particular statute." Id. 

(citations omitted) .  ina ally, the presumption of reviewability 

"may be overcome by inferences of intent drawn from the statutory 

scheme as a whole." - Id. As long as 'Ithe congressional intent to 

preclude judicial review is 'fairly discerniblett' from any of these 

sources (Block, 467 U.S. at 351), judicial review is foreclosed. 

When measured against these standards, it is manifest that the Act 

precludes judicial review of the base closing process. 

1. The Legislative History and Structure of the Act 
Confirm that Congress Meant To Preclude Judicial Review 

A. The most direct evidence that Congress intended to pre- 

clude judicial review, although by no means the only evidence, 

comes from the legislative history of the Act. As the district 

court noted, the Conference Report on the Act addresses the issue 

of judicial review in explicit terms: 

rvlarious actions required under the base closure Drocess 
contained in this bill * * * would not be subject to the 
rulemaking and adjudication requirements [of the APA] and 
would not be subject to judicial review. Specific 
actions which would not be subiect to judicial review 
include the issuance of a force structure plan * * * , 
the issuance of selection criteria * * * , the Secretary 
of Defense's recommendation of closures and realignments 
of military installations * * * , and the Secretary's 
actions to carry out the recommendations of the 
Commission * * * . 

1990 Conference Report at 706, reprinted in 1990 USCCAN at 3258 

(emphasis added). 

The intent to renounce judicial review of the base closing 

process could hardly be made more clear than it is in this state- 

ment. And as a joint declaration of the House and Senate conferees 



responsible for the final terms of the Act, this statement 

tlcarr[iesJ greater weighttt than other forms of legislative history 

and "is entitled to great weight in analyzing Congressional 

intent," especially sent the report itself was approved by both 

House. American Jewish Consress v. KreDsr 574 F.2d 624, 629 n.36 

(D.C. Cir. 1978) ; San Luis Obis~o Mothers for Peace v. m, 799 
F.2d 1268, 1270 (9th Cir. 1986). 

Understandably, the plaintiffs struggle to avoid the plain 

import of this language. First, the plaintiffs argue at length (at 

pp. 21-24) that the language is directed only at freeing the base 

closure process from the rulemaking and adjudication requirements 

of Chapter 5 of the APA, not at precluding judicial review in other 

respects under Chapter 7 of the APA. But that is simply not what 

the Conference Report says. The report says that the base closure 

process "would not be subject to the rulemaking and adjudication 

requirements [of the APA] and would not be subject to judicial 

reviewm (emphasis added). The Conference Report's statement that 

the base closure process "would not be subject to judicial review" 

is an unqualified one; nothing about it suggests that review is 

precluded in some respects but not in  other^.^ 

Second, in a related vein, the plaintiffs suggest (at p. 21) 

that the Conference Report is directed only at judicial review of 

4~oreover, the Conference Report's discussion of judicial 
review proceeds from the statement that "no final aaencv action 
occurs in the case of various actions required under the base 
closure process contained in this bill." 1990 Conference Report 
at 706, reprinted in 1990 USCCAN at 3258 (emphasis added). The 
concept of "final agency actionN is unrelated to the rulemaking 
and adjudication provisions of Chapter 5 of the APA; it is found 
instead in Chapter 7, where it defines the scope of agency 
actions subject to judicial review. 



substantive challenges to the base closing process, not at pro- 

cedural challenges. We address the plaintiffs' purported distinc- 

tion between substantive and procedural challenges in detail below 

(see pp. 29-37 infra) . Here, it is sufficient to note that the 

Conference Report simply does not draw such a distinction. As 

already noted, the report says that the actions involved in the 

base closure process "would not be subject to judicial revieww -- 
period. And as explained below, the idea of encumbering the base 

closure process with procedural litigation was especially troubling 

to Congress (see pp. 30-32 infra). 

Finally, the plaintiffs point out (at pp. 24-25)  that the 

Conference Report's examples of unreviewable actions include 

actions of the Secretary of Defense and the President, but do not 

include the actions of the Commission itself. But the language of 

the Conference Report does not purport to be inclusive in this 

regard; to the contrary, the report says that "[slpecific actions 

which would not be subject to judicial review includew the enumer- 

ated examples, implying that other actions are exempt from judicial 

review as well. Moreover, the Commission's base closure recommen- 

dations are the same kinds of actions as those specifically listed 

by the Conference Report. The plaintiffs make no attempt to 

explain why Congress would preclude judicial review of every other 

phase of the base closure process, from the formulation of a force 

structure plan at the beginning to the President's decision at the 

end, while leaving an opening for judicial review at a single point 

in the middle of the process. And because the Commission simply 

makes recommendations to the President, rather than taking any 



final action, the idea that the Commissionls actions are meant to 

be subject to judicial review is especially improbable. 

It should be added that within the past week, in the course of 

enacting the National Defense Authorization Act, Congress has 

reaffirmed the language of the 1990 Conference Report regarding the 

unavailability of judicial review. See 137 Cong. Rec. H10394-95 

(daily ed. Nov. 18, 1991) ; id. at S17540 (daily ed. Nov. 22, 1991) . 
The National Defense Authorization Act amends the 1990 Act in a 

variety of respects. See id. at H9944 (daily ed. Nov. 13, 1991). 

However, it does not amend the 1990 Act to authorize judicial 

review of suits relating to the Act. To the contrary, the con- 

ference report states that I1[i]n recommending these amendments to 

the Base Closure and Realignment Act of 1990, the conferees re- 

affirm the view, expressed in the [Conference Report] accompanying 

the [I990 Act], that actions taken under the Act 'would not be 

subject to the rulemaking and adjudication requirements [of the 

Administrative Procedure Act] and would not be subiect to iudicial 

review.'" - Id. at HI0143 (emphasis added). 

The National Defense Authorization Act was passed three weeks 

after the district court dismissed the present suit on nonreview- 

ability grounds, and the plaintiffs themselves made Congress fully 

aware of the district courtls decision. See, e.a., 137 Cong. Rec. 

S17153-70 (daily ed. Nov. 20, 1991) (Sen. Specter). The fact that 

Congress amended the 1990 Act in other respects following the 

district courtls decision, but did not make any amendments relating 

to reviewability, is further confirmation that the 1990 Act pre- 



cludes judicial review of the present claims. See Block, 467 U.S. 

at 349; cf. CFTC v. Schor, 478 U.S. 833, 846 (1986). 

B. The explicit message of the 1990 Conference Report about 

the unavailability of judicial review is confirmed by the structure 

of the Act itself. See Block, 467 U.S. at 349 (presumption of 

reviewability llmay be overcome by inferences of intent drawn from 

the statutory scheme as a wholen). Two elements of the Act are 

critical in this respect. The first is the Act's elaborate and 

carefully balanced mechanisms for reconciling the interests of the 

Executive Branch and Congress, mechanisms that leave no room for 

judicial involvement. The second is the Act's rigorous insistence 

on expediting, rather than delaying, the closure of unnecessary 

bases. 

1. The 1990 Act, like its 1988 predecessor, breaks the pre- 

1988 impasse over domestic base closures through a comprehensive 

and carefully structured statutory compromise. The Act balances 

the interests of the Executive Branch and Congress by vesting the 

Secretary of Defense and the President with substantial authority 

over the selection of bases for closure and realignment, while 

creating elaborate mechanisms for Congressional oversight and 

involvement. See pp. 7-9 supra. This balancing process culminates 

in the Act's provision for a joint Congressional resolution of 

disapproval. See Act SS 2904 (b) , 2908. By subjecting the 

President's base closure decision to Congressional approval or 

disapproval in its entirety, the joint resolution mechanism allows 

Congress to pass judgment on the base closure process as a whole 



while preventing a disappointed minority of legislators from 

defeating a consensus between the two branches. 

Allowing private parties to bring judicial challenges to the 

base closing process would interfere with this carefully structured 

mechanism in two basic ways. First, judicial intervention would 

disrupt the Act's careful balance between the Executive Branch and 

Congress. And second, permitting recourse to the courts would 

undermine the statutory role of Congress as arbiter of the base 

closure process. 

The D.C. Circuit addressed judicial review under a statute 

involving a similarly delicate balance between the Executive Branch 

and Congress in Armstronq v. Bush, 924 F.2d 282 (1991). In 

Armstronq, the court held that the Presidential Records Act, 44 

U.S.C. SS 2201 & sea. ("PRAm), precluded judicial review of the 
President's decision to dispose of certain documents. In a scheme 

'quite similar to the joint resolution of disapproval in the present 

Act, the PRA required the President to notify the Archivist of the 

United States before destroying documents. The Archivist would 

then report to Congress, which could enact legislation to protect 

the specific documents if it chose. 

Although the legislative history of the PRA was unclear, the 

D.C. Circuit explained that the Act represented a careful political 

compromise between the desire to preserve Presidential records for 

later public access, and the separation of powers concern with 

interfering in the President's day-to-day business. 924 F.2d at 

290. The court concluded that "permitting judicial review of the 

President's compliance with the PRA would upset the intricate sta- 



tutory scheme Congress carefully drafted to keep in equipoise 

important competing political and constitutional concerns." - Id. 

The court therefore held that the PRA impliedly precluded review 

under 5 U.S.C. S 701(a) (1). 

The joint resolution mechanism in the 1990 Act serves the same 

basic purpose: it gives Congress a specific review mechanism over 

Executive Branch decisions, but balances that power against other 

important interests. There is simply no room for judicial inter- 

vention in this statutory scheme. Here, as in Banzhaf v. Smith, 

737 F.2d 1167, 1169 (D.C. Cir. 1984), 

[tlhe lack of any authorization for * * * review at the 
behest of members of the public, when viewed in the 
context of * * * the explicit provision of congressional 
oversight as a mechanism to keep the [defendants] to 
[their] statutory duty, strongly suggests that Congress 
intended no review at the behest of the public. 

The Act plainly does not contemplate that a few legislators, 

whose efforts to keep a particular base open have been overwhelm- 

ingly defeated in Congress, can request federal courts to dictate 

a different result to the President and Congress. Instead, the Act 

provides a political and legislative remedy, designed to serve as 

the exclusive basis for reviewing the Department of Defense's 

actions and the Commissionls  recommendation^.^ 

2. In addition to reflecting a careful balance of executive 

and legislative interests, the Act reflects Congressls recognition 

that n[e]xpedited procedures * * * are essential to make the base 

5~oreover, the Act is designed to create a single "packagem 
of base closures and realignments, to be approved or disapproved 
by Congress in its entirety. If litigants can break up this 
package by contesting individual closures in the courts, one of 
the basic legal and political premises of the Act will be 
defeated. 



closure process work.ll 1990 House Report at 384, reprinted in 1990 

USCCAN at 3077 (emphasis added). Congress thus framed the Act to 

"considerably enhance the ability of the Department of Defense to 

promptlv implement proposals for base closures and realignment." 

1990 Conference Report at 707, reprinted in 1990 USCCAN at 3259 

(emphasis added). In particular, Congress established a rigid 

series of deadlines and time limits to expedite the base closure 

process. 

Under the Act, the Secretary of Defense was required to submit 

his closure recommendations to the Commission by April 15, 1991. 

Act 5 2903 (c) . The Commission was then required to hold public 

meetings and deliberations, conduct necessary base visits and other 

information gathering, and submit its final report to the President 

by July 1, 1991, ten weeks later. Id. 5 2903(d). The President, 

in turn, was required to make his decision within two weeks, by 

July 15, 1991. Id. S 2903. Finally, the Act allowed Congress 45 

days in which to disapprove the President's decision, under stream- 

lined procedures designed to eliminate ordinary legislative delays, 

after which time the decision would take effect automatically. Id. 

S 2904 (b) , 2908. 

Allowing private parties to drag the base closure process 

through a series of judicialchallenges, with the protracted delays 

inherent in such litigation, would be directly antithetical to this 

expedited process. Indeed, the legislative history of the Act 

specifically recognizes the role of private litigation in the 

delays that had undermined pre-1988 base closure efforts. Among 

the reasons given by the Conference Report for "a new base closure 



processw was the fact that "under existing law,11 llclosures and 

realignments take a considerable period of time and involve numer- 

ous opportunities for challenges in court. conference Report at 

705, reprinted in 1990 USCCAN at 3257. Judicial review has been 

held to be precluded under other statutes where the statutory 

scheme placed a premium on speed. See; e.u., Morris v. Gressette, 

432 U.S. 491, 503-504 (1977); Lone Pine steerins Comm. v. m, 777 
F.2d 882, 887 (3d Cir. 1985); Wheaton Industries v. EPA, 781 F.2d 

354, 356-57 (3d Cir. 1986). 

The plaintiffs claim (at p. 26) that "[i]f quick closures were 

the goal, the 1990 Act would have been totally unnecessary." But 

that claim is squarely refuted by the legislative history of the 

1990 Act, which cites the delays associated with "existing laww as 

one of the "failingsw requiring Congress to adopt "a new base clo- 

sure process." 1990 Conference Report at 705, reprinted in 1990 

USCCAN at 3257. The Secretary of Defense could not rely on the 

expedited procedures of the 1988 Act, for as explained above, the 

1988 Act was a "one shotw statute that authorized only a single 

round of base closures. To be sure, when Congress framed the 1990 

Act, it elaborated on the terms of the 1988 Act in a variety of 

respects, some of which the plaintiffs seek to rely on (see pp. 32- 

33 infra). But Congress specifically preserved the 1988 Act's 

insistence on a highly expedited base closure process, and that 

process cannot be maintained if suits like the plaintiffs1 are 

allowed to proceed. 



2. The Procedural Nature of the Plaintiffs' Claims 
Reinforces, Rather Than Defeats, the District Court's 
Preclusion Holding 

For all of their insistence on the importance of judicial 

review, the plaintiffs do not seriously dispute that Congress 

intended to restrict judicial review under the 1990 Act. Speci- 

fically, they do not dispute that substantive challenges to the 

base closure decision are barred from judicial review. Instead, 

the plaintiffs rely entirely upon a distinction between substantive 

and procedural challenges to the base closing process. The plain- 

tiffs argue that even if judicial review of substantive challenges 

is foreclosed, procedural challenges must be allowed to go forward. 

They argue that the 1990 Act imposes a variety of procedural 

requirements on the Secretary of Defense and the Commission and 

that Congress could not possibly have intended to foreclose the 

courts from hearing procedural claims relating to these 

requirements. 

Characterizing the plaintiffst claims as wproceduraltl is an 

oversimplification, both because the claims themselves contain 

substantive elements (see p. 12 n.3 supra) and because the primary 

relief sought (a prohibition against the closure of the Shipyard) 

is substantive rather than procedural. But even taken at face 

value, the procedural label fails to justify an exercise of judi- 

cial review under the Act. To the contrary, the procedural charac- 

ter of the plaintiffst claims actually reinforces, rather than 

undercuts, the case for preclusion of review. 

A. We have already noted one problem with the plaintiffs1 

proposed substantive/procedural distinction, the fact that the 



legislative history draws no such distinction in discussing 

judicial review. But the plaintiffs1 distinction is subject to 

another, even more compelling problem: it ignores the procedural 

nature of the obstacles to base closures prior to 1988 and the 

explicit steps taken by the 1988 and 1990 Acts to eliminate such 

procedural barriers. 

As explained above (see pp. 3-4 supra), the primary barriers 

to the closing of unneeded domestic military installations prior to 

1988 were procedural rather than substantive. For present pur- 

poses, the most important of these barriers was the National Envi- 

ronmental Policy Act, which Congress explicitly made applicable to 

base closures in 1977. See 10 U.S.C. S 2687(b)(2) (Supp. I 1977); 

see also p. 12 n.3 suDra. As the Supreme Court has stressed, the 

obligations imposed on federal agencies by NEPA "are 'essentially 

proceduraltw ones. Strvcker's Bav Neiahborhood Council v. Karlen, 

444 U.S. 223, 227 (1980) (quoting Vermont Yankee Nuclear Power 

Corp. v. NRDC, 435 U.S. 519, 558 (1978)). IINEPA itself does not 

mandate particular results, but simply prescribes the necessary 

processw to be followed in considering the environmental impact of 

agency actions. Robertson v. Methow Valley Citizens Council, 490 

U.S. 332, 350 (1989). 

If Congress were concerned only with precluding substantive 

challenges to base closure decisions, as the plaintiffs assert, it 

would have had no occasion to restrict NEPA actions, since NEPA 

suits address only the procedures followed by an agency rather than 

the substantive validity of the agencyls decision. But as pointed 

out above, the 1988 and 1990 Acts restrict NEPA actions, and 



indeed foreclose them altogether, by explicitly exempting closure 

and realignment decisions from the requirements of NEPA. See pp. 

5, 9 suwra. 

The 1988 and 1990 Acts do not restrict the availability of 

NEPA actions out of a lack of concern for NEPA policies. To the 

contrary, the 1988 House and Senate conferees specifically endorsed 

"the NEPA goals of public disclosure and clear identification of 

potential adverse environmental impacts." 1988 Conference Report 

at 23, 1988 USCCAN at 3403. Rather, NEPA actions were restricted 

out of a wrecogni[tion] that the National Environmental Policy Act 

has been used in some cases to delay and ultimately frustrate base 

closures * * * ." - Id. In short, Congress recognized that pro- 

cedural challenges under NEPA could have the substantive effect of 

impeding or defeating base closures altogether, and Congress acted 

to foreclose this threat. 

Precisely the same kind of threat is presented by the plain- 

tiffs1 procedural claims in this case. Even if litigants challenge 

the decision to close a military installation solely on procedural 

grounds under the Act, the lesson drawn by Congress from NEPA is 

that procedural litigation can be as effective as substantive liti- 

gation in obstructing the base closure process. If the plaintiffs 

can maintain the present suit simply by casting their objections in 

procedural terms, they can accomplish precisely what the 1990 Act 

and its 1988 predecessor were intended to prevent -- the perpetua- 
tion of the base closure impasse through the erection of procedural 

barriers. Thus, the supposedly procedural character of the 



plaintiffs1 claims in no way diminishes the correctness of the 

district court Is decision. 

B. In an effort to support their usubstantive/proceduralll 

distinction, the plaintiffs give great emphasis to various pro- 

cedural provisions in the 1990 A c t .  The plaintiffs argue that Con- 

gress placed great importance on the procedural integrity of the 

base closure process, and hence that judicial review must be avail- 

able to vindicate that goal. The plaintiffs' premise is correct, 

but their conclusion is a non sequitur. 

rt is unquestionably true that when Congress framed the terms 

of the 1990 Act, one of its major concerns was to ensure the use of 

fair and unbiased procedures in identifying unneeded domestic mili- 

tary bases.' But it simply does not follow that Congress meant 

for private parties to be able to resort to judicial proceedings to 

enforce these procedures. This is not a conventional case in which 

6 ~ t  is immaterial that the 1990 Act restricts the avail- 
ability of NEPA claims in explicit terms, while restricting other 
kinds of judicial review only implicitly. NEPA provides an 
explicit cause of action and NEPA challenges to base closures had 
been entertained by the courts in the past; hence an explicit 
limitation was called for. In contrast, suits resting on the 
1988 Act had been held to be nonreviewable (see p. 6 sugra), so 
Congress had no need to include explicit limitations on the 
authority of the courts to entertain claims based on the 1990 
Act. 

7~owever, the plaintiffs err when they state (see, e.u., 
p. 27) that the procedural provisions of the 1990 Act were 
intended to correct shortcomings in the 1988 Act. The legis- 
lative history of the 1990 Act repeatedly endorses the 1988 Act. 
For example, the 1990 House Report states that "[tlhe committee 
has assiduouslv ~rotected the 1988 base closure process in the 
face of numerous attempts to undermine it.It 1990 House Report at 
342, reprinted in 1990 USCCAN at 3068 (emphasis added). The 
procedural criticisms in the legislative history are directed 
instead at Secretary Cheneyls 1990 base closure initiative, which 
was not (and could not be) carried out under the 1988 Act. 



judicial review is the only possible mechanism for overseeing the 

procedural integrity of agency action. Instead, relief is avail- 

able from Congress, which is empowered under the Act to disapprove 

the President's decision for any reasons, including procedural 

ones. The structure of the Act makes manifest that recourse for 

errors by the Executive Branch, including procedural errors, lies 

with Congress rather than with the courts. 

The plaintiffs summarily assert (at p. 31 n. 17) that Congress 

lacks the institutional capacity to review and act on procedural 

objections. This is simply nonsense. The Act allowed Congress 45 

legislative days to deliberate over the President's closure 

decision, during which time both Houses of Congress could -- and - 
did -- hold hearings, take testimony and examine witnesses. There - 
is no reason why Congress could not address procedural issues 

during these hearings and the ensuing floor debates. Indeed, 

during the deliberations over the proposed joint resolution of 

disapproval, the plaintiffs themselves took to the floor of the 

House of Representatives to air their procedural objections to the 

selection of the shipyard (see p. 11 supra). One can only assume 

that they did so because they thought that the House was capable of 

acting on their objections. 

~lternatively, the plaintiffs try to demonstrate (at pp. 

31-32) that even if Congress could have reviewed their procedural 

grievances, it did not in fact do so. The sole evidence offered 

for this argument is a "sense of the CongressN resolution passed by 

the Senate and House in September and November 1991, respectively, 

several months after the joint resolution of disapproval was 



rejected. But the resolution simply says that Congress did not 

approve "all actionsf1 taken by the Department of Defense and the 

Commission and that Congress "takes no positionw on whether the 

Department and the Commission complied with the requirements of the 

Act. The resolution does not state that Congress failed to 

consider the procedural allegations raised by the plaintiffs. And 

in light of the floor debate in the House of Representatives, no 

such claim is possible. What matters for purposes of judicial 

review is whether the Act vested Congress with the authority to act 

on procedural objections, not how Congress ultimately exercised 

that authority.' 

C. Finally, the plaintiffs cite a number of cases that are 

said to support their proposed substantive/procedural distinction. 

First, the plaintiffs cite several Court of Appeals decisions for 

the proposition (at p. 18) that "even express statutory provisions 

precluding review cannot bar judicial scrutiny of an agencyls 

failure to follow statutory procedures * * * ." If the plaintiffs 
mean to suggest that Congress cannot preclude judicial review of 

procedural claims, and that courts have a duty to entertain such 

*AS originally drafted by Senator Specter, one of the 
plaintiffs, the resolution would have specifically endorsed the 
availability of judicial review in this case. Senator Specter 
proposed a "findingu that "[tlhe structure and objectives of [the 
Act] demonstrate the availability of judicial review of the pro- 
cedural integrity of the base closure and realignment process." 
137 Cong. Rec. S13717 (daily ed. Sept. 25, 1991). He also 
proposed "findingsu that the APA "expressly permits judicial 
revieww of agency actions like those of the Commission and the 
Department of Defense; that the APA allows judicial review of 
"the procedural integrity of agency actions * * * under all 
circumstancesw; and that the political question doctrine does not 
bar review of such claims. Id. Tellingly, Congress did not 
adopt any of Senator Specter's proposed "findingsw in the final 
version of the resolution. 



claims regardless of a legislative decision to preclude review, 

they are simply wrong. Subject only to possible constitutional 

limits, Congress has unlimited discretion to permit or withhold 

judicial review of agency action. See, e.s., Bowen v. Michiaan 

Academy of Familv Phvsicians, 476 U.S. 667, 672-73 (1986). And 

none of the cases cited by the plaintiffs suggests that Congress 

lacks the power to preclude review of procedural claims. Instead, 

they hold only that Congress did not exercise that power in the 

statutes at issue in those cases. 

Two of the cases cited by the plaintiffs, First Federal 

Savinas and Loan Assln of Lincoln v. Casari, 667 F. 2d 734 (8th Cir. 

1982), and Hollinssworth v. Harris, 608 F.2d 1026 (5th Cir. 1979) 

(per curiam), involve a Medicare statute providing that HHS1s 

approval of certain state determinations is not subject to judicial 

review. Both cases turn on the specifics of the Medicare statute, 

and in one case (Casari) HHS was not even a defendant. The third 

case, Graham v. Caston, 568 F. 2d 1092 (5th Cir. 1978) , is even more 

inapposite, for there the issue was simply whether a statute bar- 

ring review of an agency decision foreclosed a challenge to the 

agency's failure to act at all (see 568 F.2d at 1097). Here, of 

course, the plaintiffs are attacking agency action, not agency 

inaction. 

The plaintiffs suggest that the "principlew applied in these 

cases was adopted by this Court in Kirby v. m, 675 F.2d 60 (3d 

Cir. 1982). But as the plaintiffs themselves concede, Kirby 

involves 5 U.S.C. S 701(a)(21, the APAts "committed to agency 

discretionw provision, which is not at issue in this case. In 



contrast, in Wilminaton united Neiahborhoods v. United States, 615 

F.2d 112, 118 (3d Cir. 1980), this Court expressly rejected a 

proposed "distinction between 'substantive1 and 'procedural1 

determinationsw asserted with respect to 5 U. S. C. S 701 (a)(l), the 

APA provision that underlies the district court's decision in this 

case. 

Finally, the plaintiffs point to several Supreme Court cases, 

chief among them the Court 's decision in Bowen v. Michisan Academy, 

supra. But Bowen does not distinguish between substantive claims 

on the one hand and procedural claims on the other. Instead, it 

distinguishes between two different kinds of substantive claims. 

See Bowen, 476 U.S. at 668-69. Neither Bowen nor any of the other 

Supreme Court decisions cited by the plaintiffs holds that statutes 

restricting judicial review must be read to preserve procedural 

claims. 

Another moral drawn by the plaintiffs from these cases is that 

if a procedural claim can be pursued even when a statute expressly 

restricts judicial review, a procedural claim a fortiori can be 

pursued when (as here) a statute does not explicitly limit judicial 

review. But that moral is an illusory one. Whether judicial 

review is precluded does not depend on whether the statute bars 

judicial review in explicit terms. See Block, 467 U.S. at 351. 

Instead, the only question is whether Congress's intent to preclude 

judicial review is fairly discernible in the statutory scheme. 

Id. Here, for the reasons given above, Congress's intent to - 
preclude judicial review under the Act is not simply 'Ifairly 

discernible1" but manifestly obvious. 



B. The Plaintiffsg Claims Present a Nonjusticiable 
Political Question 

1. The presence of any one of a number of factors may render 

a case nonjusticiable under the political question doctrine. See 

generally Baker v. Carr, 369 U.S. 186, 217 (1962). Among the fac- 

tors establishing the existence of a political question is "the 

impossibility of a court's undertaking independent resolution [of 

a case] without expressing lack of the respect due coordinate 

branches of g~vernment.~ Baker, 369 U.S. at 217. In this case, 

the district court concluded that it could not entertain the plain- 

tiffst challenge to the closure of the Shipyard without expressing 

a lack of the respect owed to the President and Congress. 

The plaintif is raise a variety of objections (at pp. 33-40) to 

the district court's reasoning, but all of their arguments proceed 

from a common premise -- namely, that this suit does not challenge 
the substantive policy decision to close the Shipyard and therefore 

does not require the district court to place itself in conflict 

with the judgment of the President and Congress. That premise is 

incorrect, for at least two reasons. 

First, however the plaintiffs may choose to style their 

claims, the relief sought by the plaintiffs interferes directly 

with the policy decision to close the Shipyard and other 

installations. The plaintiffs seek to enjoin the Department of 

Defense nfrom taking any action that interferes with the 

Philadelphia Naval Shipyardts ability to operate as if the base was 

not on the closure list." App. 50, 54, 57. More broadly, the 

plaintiffs seek to bar the Department of Defense "from taking ~JJ 

action based upon the list of closure and realignment proposals 

37 



submitted by the Secretary of the Navy." - Id. (emphasis added). 

The district court simply cannot grant such relief without directly 

countermanding the closure decisions of the President and Congress. 

Thus, the plaintiffs1 claims implicate "policy choices and value 

determinations constitutionally committed for resolution to the 

halls of Congress [and] the confines' of the Executive Branch." 

JaDan Whalina Ass'n v. American Cetacean Society, 478 U . S .  221, 229 

(1986). 

Second, quite apart from the substantive nature of the relief 

sought by the plaintiffs, the lesson of pre-1988 base closure 

efforts is that even purely procedural litigation can have the 

substantive effect of preventing the closure of unneeded military 

installations. As explained above, the Presidentls ability to 

close domestic bases before 1988 was systematically obstructed by 

procedural barriers, chief among them the delays associated with 

NEPA litigation (see pp. 3-4 su~ra) . Here too, nominally proce- 

dural claims like those advanced by the plaintiffs can serve to 

defeat the goal of closing military bases. Thus, the substantive 

decision of the President and Congress to close the Shipyard will 

be placed in jeopardy if the plaintiffs are allowed to maintain 

this suit. 

The nlack of respectw that gives rise to a political question 

is especially pronounced in this case because the Act assigns Con- 

gress, rather than the courts, the role of passing judgment on the 

base closure decision of the Executive Branch. Citing the D.c. 

Circuit's decision in Armstrong, suwra, the plaintiffs argue (at 

pp. 38-39) that Congressional oversight is not enough to give rise 



to a political question. But firmstronq is not a political question 

case, and the D.C. circuit never was called on to consider the 

separation-of-powers issues that underlie the political question 

doctrine. More generally, this case involves more than mere 

tt~ongressional oversighttt; it involves an unusual statutory scheme 

under which Congress was empowered to act, and did act, as arbiter 

of the base closure process. Judicial intervention in this scheme 

necessarily involves displacing Congress from the role retained by 

it under the Act. 

2. A second factor supports the district courtts political 

question holding: "a textually demonstrable constitutional commit- 

ment of the issue to a coordinate political department.## Baker, 

369 U.S. at 217. The Constitution establishes the President as 

Commander in Chief of the Army and Navy, and vests Congress with 

the power to "raise and support Armies," to "make rules for the 

Government and regulation of the land and naval forcesttl and to 

ttprovide for organizing, arming, and disciplining, the Militia." 

Const. Art. I, S 8, cls. 12, 16; Art. 11, S 2, cl. 1. These 

provisions commit virtually all decisions concerning military 

organization to the political branches, and such questions are 

therefore unreviewable by the judiciary. See Gillisan v. Morsan, 

413 U.S. 1, 10 (1973); Luftiq v. McNamara, 373 F.2d 664, 665-66 

(D.C. Cir.), cert. denied, 387 U.S. 945 (1967). 

The plaintiffs argue (at p. 38) that a case does not present 

a political question simply because it "*arises in a military con- 

text. I t t  We agree. But more than a mere Itmilitary contexttt is 

involved here. This case involves a function at the heart of the 



exclusive constitutional power of the President and Congress over 

the military -- the physical disposition of the Nation's military 
forces. That function is irrevocably committed' to the political 

branches of government, and judicial intervention in this case -- 
under whatever theory -- intrudes impermissibly on that function. 
C .   he District court's Nonreviewabi.lity Holdings 

Apply to the Union Plaintiffsg Due Process Claim 
As Well As the Statutory Claims 

When the district court granted the defendants' motion to 

dismiss, the court dismissed not only the statutory claims (Counts 

I and 11) but the union plaintiffs' due process claim (Count 111) 

as well. The plaintiffs assert (at pp. 40-41) that the district 

court "failed even to consider [their] constitutional claims1' and 

must be reversed on that ground. 

It is obvious from the district court's decision that it did 

not ignore the due process claim, bur rather concluded that the due 

process claim, like the statutory claims, is barred from judicial 

review. That conclusion is an entirely proper one. As explained 

above, the due process claim is nothing more than a restatement of 

the statutory claims; it rests entirely on the alleged statutory 

violations of the Act's procedural requirements (see pp. 12-13 

su~ra). It would be curious if the plaintiffs could circumvent the 

preclusive effects of the Act and the political question doctrine 

merely by dressing their statutory claims in constitutional garb. 

In fact, they cannot do so, for all of the considerations set forth 

in the preceding sections of this brief apply with equal force to 

the due process claim. 



To be sure, it is unsettled whether judicial review of 

llcolorable constitutional claims11 may be barred by an Act of 

Congress. Webster v. Doe, 486 U.S. 592, 603 (1988) (emphasis 

added) ; see id. at 605-606 (OIConnor, J., concurring in part and 

dissenting in part) , and id. at 612-15 (Scalia, J., dissenting) . 
But as explained below, the union plaintiffs due process claims in 

this case are not wcolorablell ones. And even if they were, ques- 

tions about the power of Consress to restrict judicial review of 

constitutional claims have no relevance to the political question 

doctrine, which itself is grounded in the Constitution. It has 

long been settled that even constitutional claims are nonjusti- 

ciable if they present political questions. See, e . a . ,  Baker, 369 

U.S. at 218-24 (political question doctrine bars claims arising 

under Guaranty Clause of Constitution). 

11. None of the Plaintiffs Has Btanding To Challenge 
the Closure of the Shipyard 

As explained above, the defendants moved to dismiss this suit 

not only because the plaintiffs1 claims are nonreviewable, but also 

because the plaintiffs lack standing to pursue the claims. The 

Court need not address the issue of standing if it determines that 

the Act precludes judicial review or that the plaintiffs1 claims 

are barred by the political question doctrine. However, the 

plaintiffs1 failure to satisfy the constitutional and prudential 

requirements for bringing an action in federal court furnishes an 

alternative ground for affirming the district courtls decision. 

See, e.s., Erie Telecommunications, Inc. v. City of Erie, 853 F.2d 

1084, 1089 n.10 (3d Cir. 1988). 



The standing inquiry focuses on the appropriateness of allow- 

ing a particular litigant to invoke the federal courts1 power. 

Warth v.  eld din, 422 U.S. 490, 496 (1975). We will address a 

number of possible grounds for standing and demonstrate that none 

permits these plaintiffs to bring this suit. For purposes of 

standing analysis, the plaintiffs may be divided into three groups: 

(1) the state and city plaintiffs (the states of New Jersey, Penn- 

sylvania and Delaware, their Governors, Attorneys General Preate 

and Del Tufo and the city of Philadelphia); (2) the congressional 

plaintiffs (the four United States Senators and six Members of the 

House of Representatives); and (3) the union plaintiffs (the three 

labor unions and their presidents). We address each group in turn. 

A. The State and City P l a i n t i f f s  

Before the district court, the state and city plaintiffs 

asserted standing to challenge the closing of the Shipyard based on 

their interest as parens ~atriae in promoting the welfare of their 

citizens. See Letter Brief of New Jersey Plaintiffs (8/30/91) , at 

p. 10, n. *; Plaintiffsv Mem. in Opp. To Defendants1 Mot. To 

Dismiss, at p. 37, n. 11 (App. 9, Entry 20) (incorporating letter 

brief). However, parens ~atriae cannot serve as a basis for stand- 

ing in this case, because "[a] State does not have standing as 

parens ~atriae to bring an action against the Federal Government." 

Alfred L. S n a m  C Sons v. Puerto Rico. ex rel. Barez, 458 U. S. 592, 

610 n. 16 (1982) ; Pennsylvania v. Porter, 659 F.2d 306, 317 (3d Cir. 

1981), cert. denied, 456 U.S. 1121 (1982). Where state and federal 

interests conflict, the federal interest takes precedence: mthe 

United States, not the State, represents the citizens as parens 



patriae in their relations to the federal government." Georsia v. 

Pennsylvania RY. Co. 324 U.S. 437, 446 (1945). 

This well established rule denies parens ~atriae standing to 

states where, as here, the state plaintiff claims that a federal 

instrumentality has violated a statute or improperly administered 

a federal program. State of Iowa ex rel. Miller v. Block, 771 F.2d 

347, 354-55 (8th Cir. 1985), cert. denied, 478 U.S. 1016 (1986); 

~ennsvlvania ex rel. ShaRR v. KleRRe, 533 F.2d 668, 673-81 (D.C. 

Cir.), cert. denied, 429 U.S. 977 (1976). Indeed, a parens ~atrie 

claim by Illinois challenging a base closure under the 1988 Act was 

rejected on precisely this ground. See People ex rel. Hartisan v. 

Chenev, 726 F. Supp. at 221-27. Nor can the Governors, attorneys 

general and the city plaintiffs attack the Act under a parens 

patriae theory, for any interest they may have in the protection of 

their citizens is identical to that of the state, and standing is 

similarly precluded. - See Chiles v. Thornbursh, 865 F.2d 1197, 

1208 (11th Cir. 1989) ; City of Hartford v. Towns of Glastonbury, 

561 F.2d 1032, 1047 (2d Cir. 1976) (Meskill, J., dissenting), cert. 

denied, 434 U.S. 1034 (1978); In Re Multidistrict Vehicle Air 

Pollution M.D.L. No. 31, 481 F.2d 122, 131 (9th c r ) ,  cert. 

denied, 414 U.S. 1045 (1973) .' 

9 ~ n  the district court, the plaintiffs disclaimed reliance 
on their proprietary interests as a basis for standing. See . 
Letter Brief for New Jersey Plaintiffs (8/30/91), at p. 10, n. *; 
Plaintiffs' Mem. in Opp. To Defendants' Mot. To Dismiss (9/3/91), 
at p. 37, n. 11. Any attempt to assert standing on this basis 
must be rejected, because the state and city plaintiffs do not 
allege that the states or city themselves will be injured by the 
closings. See FW/PBS, Inc. v. City of Dallas, 110 S. Ct. 596, 
608 (1990) ("standing cannot be 'inferred argumentatively from 
averments in the pleadings,' but rather 'must affirmatively 

(continued. . . ) 



B. The Congressional Plaintiffs 

Article I11 requires "at an irreducible minimumw that a party 

seeking to invoke the federal courts1 authority show I1injury in 

fact," that is a specific and individuated harm arising from the 

conduct of the other party. Valley Forse ~hristian Collese v. 

~mericans United for Se~aration of Church and State, 454 U.S. 464, 

472 (1982). The four Senators and six Members of Congress lack 

standing since they fail to demonstrate the requisite Itspecific and 

cognizablew injury required to invoke the courtls jurisdiction. 

Moore v. House of Representatives, 733 F.2d 946, 951 (D.C. Cir. 

1984), cert. denied, 469 U.S. 1106 (1985) . Indeed, the congres- 

sional plaintiffs fail even to allege any injury in fact, pleading 

only their names, positions and office and home addresses. App. 

14-15, 16-17. 

Nor could the congressional plaintiffs allege an injury that 

would support standing. Courts have generally found legislators to 

have standing only where the claim of injury stems from a "distor- 

tion of the process by which a bill becomes a law," Moore, 733 F.2d 

at 952, or from the nullification of or interference with a legis- 

lator's voting rights. See Dennis v. Luis, 741 F.2d 628 (3d Cir. 

1984); Kennedy v. Sam~son, 511 F.2d 430 (D.C. Cir. 1974); Coleman 

v. Miller, 307 U.S. 433 (1939) (plurality). 

( . . . continued) 
appear in the record1I1) (citations omitted). Even if the states 
or city expressly alleged that the closing would result in lost 
tax revenue or greater social service spending, they would never- 
theless lack standing in their proprietary capacities. Any such 
financial injury is not one to the state state, or city 
city, but to their taxpayers. Hartisan, 726 F. Supp. at 225; 
Iowa ex rel. Miller v. Block, 771 F.2d 347 (8th Cir. 1985); 
Pennsylvania v. Rlep~e, 533 F.2d 668 (D.C. Cir. 1976). 



No such allegation has been or could be made here. The 

legislators cannot contend that the alleged actions of the Navy or 

Base Closing commission after passage ofthe Act somehow interfered 

with their constitutional prerogatives or the legislative process. 

At most, the plaintiffs allege that the legislation has not been 

properly implemented. Yet, any such claim of injury is no more 

than a "generalized grievance about the conduct of governmenttt 

(Moore, 733 F.2d at 952), a type of claim repeatedly found insuf- 

ficient to afford standing. 

C. The Union Plaintiffs 

1. The union plaintiffs, which serve as collective bargaining 

representatives for various classes of workers at the Shipyard, and 

the presidents of these unions sought to enjoin the closing of the 

Shipyard on APA and due process grounds. To establish standing to 

sue under the APA, the union plaintiffs must' show that they are 

within the zone of interests sought to be protected by the statute. 

Air Courier Conf. v. American Postal Workers Union, 111 S. Ct. 913, 

917 (1991). Specifically, "the plaintiff must establish that the 

injury he complains of (his aggrievement, or the adverse effect 

upon him) falls within the 'zone of interests' sought to be 

protected by the statutory provision whose violation forms the 

legal basis of his complaint." Air Courier, 111 S. Ct. at 918. A 

plaintiff lacks standing if his interests Itare so marginally 

related to or inconsistent with the purposes implicit in the sta- 

tute that it cannot reasonably be assumed that Congress intended to 

permit the suit." Clarke v. Securities Industry Assln, 479 U.S. 



388, 399 (1987) ; New Jersey Speech-Lanquaqe Hearing Assln v. 

Prudential Ins. Co. of America, 724 F.2d 383, 385 (3d Cir. 1983). 

Here, the interests of the union plaintiffs (and indeed of all 

the plaintiffs) are flatly inconsistent with the purposes of the 

statute. The express purpose of the legislation is to create a 

mechanism "that will result in the timely closure and realignment 

of military installations.@' Act 5 2901 (b) . The legislative 

history further underscores that the object of the act was to close 

unnecessary bases. See, e.a., 136 Cong. Rec. H7459 (daily ed. 

Sept. 12, 1990) (Rep. Foglietta); id. at H7458 (Rep, Browder); id. 

at H7459 (Rep. Mazzoli); id. at H7460 (Rep. ~azio). The interest 

of the union plaintiffs -- preserving jobs by prohibiting the 
closure of the Shipyard -- is wholly contrary to the object of the 
statute. Where, as here, a statutevs dominant purpose is saving 

taxpayer money, its implementation cannot be challenged by plain- 

tiffs whose Ifreal interest in this case [is] the protection of the 

federal jobs of its members," an interest fundamentally at odds 

with the statutory purpose. NFFE v. Cheney, 883 F.2d 1038, 1049 

(D.C. Cir. 1989). 

As noted above, a similar suit by union plaintiffs challenging 

base closures under the 1988 Act was dismissed for lack of standing 

by the district court in NFFE, supra. See 727 F. Supp. at 21-22, 

aff Id on other arounds, 905 F.2d 400 (D.C. Cir. 1989) . Like the 

union that challenged the closures under the 1988 Act, the purpose 

of which was identical to the 1990 Act, "[pllaintiffs [here] can 

point to nothing in the language of the Act or its legislative 

history that suggests that Congress contemplated the protection of 

federal employees or contractors." NFFE, 727 I?. Supp. at 22. 



The purpose of the Act is not altered by the fact that "local 

economic impactN is one of the criteria to be used in the evalua- 

tion of military installations. This criterion was only one among 

many factors to be considered and was intended to aid in the 

selection of bases for closure, not to require that they be kept 

open. While Congress recognized that one effect of the closure of 

military bases would be the short-term loss of jobs, it stressed 

that the purpose of the statute was not to preserve these jobs, but 

to fairly and rationally close the bases. See 136 Cong. Rec. H7462 

(daily ed. Sept 12, 1990) (Rep. Schroeder). Moreover, as shown 

above, Congress plainly intended that the political branches of 

government, not the courts, resolve those issues that may arise 

from the operation of the Act. Given Congress1 intent to preclude 

judicial interference with the base closing process, it "cannot 

reasonably be assumed that Congress intended to permit th[is] 

suit." Clarke, 479 U.S. at 399. 

The union plaintiffs cannot bring themselves within the zone 

of interests of the Act by casting their challenge as procedural 

rather than substantive. The relief sought by the unions -- 
enjoining the closure of the Shipyard -- manifestly frustrates the 
substantive purpose of the Act. Moreover, the Supreme Courtls 

formulation of the zone of interests test requires that the 

plaintiff s I1 in jury, " "aggrievement, " or the If adverse ef f ectw upon 
him fall within the statutory zone of interests. Air Courier, 111 

S. Ct. at 918. Here, the relevant injury cannot be the abstract 

interest in governmental conformity to its procedures since such an 

interest, Irshared in substantially equal measure by all or a large 



class of citizensw (Warth v. Seldin, 422 U.S. 490, 499 (1975)) 

would be inadequate to confer standing. The only possible injury 

sufficiently concrete and individualized to support the union 

plaintiffs1 standing is the threatened loss of jobs, and, as 

discussed previously, this interest is entirely antithetical to the 

purpose of the Act. 

2. Since the union plaintiffs1. due process claim rests 

entirely on alleged violations of the procedural protections of the 

Act, the analysis of the "zone of interestsv under the Fifth 

Amendment is identical to that under the Act. See, e.s., Haitian 

Refusee Center v. Gracev, 809 F.2d 794, 815 (D.C. Cir. 1987); Fors 

v. Lehman, 741 F.2d 1130, 1134 (9th Cir. 1984). Accordingly, the 

union plaintiffs1 failure to come within the zone of interests of 

the Act also puts them outside the zone of interests of the Due 

Process Clause. 

111. The Union Plaintiffs8 Due Process Clause Is 
Without Merit As a Matter of Law 

Even if the union plaintiffs1 due process claim were subject 

to judicial review, and even if the union plaintiffs had standing 

to raise the claim, the due process claim is a patently meritless 

one. For that reason, the defendants moved below to dismiss the 

due process claim under Rule 12(b) (6) as well as Rule 12 (b) (1) of 

the Fed. R. Civ. P. The district court did not reach the merits of 

the due process claim, but this Court is free to do so as an 

alternative ground for affirmance. 

The most obvious defect in the due process claim is that the 

union plaintiffs simply have no cognizable "property interestw in 

the operation of the shipyard. Property interests under the Due 
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Process Clause "are defined by existing rules or understandings 

that stem from an independent source * * * -- rules or under- 
standings that secure certain benefits and that support claims of 

entitlement to those benefits." Board of Reaents v. Both, 408 U. S. 

564, 577 (1972) . Here, nothing in the Act nsupport[s] claims of 

entitlement to [the] benefitsw of .the Shipyard's continued 

operation. The decision whether to close the Shipyard (or any 

other installation) belongs to the President and Congress, and the 

Act does not impose any substantive limitation on their deci- 

sions. lo More generally, the notion that civilian employees of 

a military base have a "property rightN in their continued 

employment has never been embraced by the courts. See, e.a., AFGE 

v. Stetson, 640 F.2d 642, 645 (5th Cir. 1981). 

Faced with this obstacle, the plaintiffs have sought to manu- 

facture a substantive property interest out of the procedural 

'requirements of the Act, arguing (at p. 40 n. 20) that they have a 

''property rightw in the continued operation of the Shipyard "until 

it is determined, pursuant to a fair and non-arbitrary process 

* * * , that the Shipyard should be closedw (emphasis added). But 

this attempt to bootstrap the Act's procedural provisions into a 

substantive property interest is unavailing. To establish the 

existence of a protected liberty or property right under the Due 

Process Clause, the plaintiffs must identify lasubstantive limita- 

tions on official discretion." Olim v. Wakinekona, 461 U.S. 238, 

249 (1983) (emphasis added) (liberty interest); Clark v. Township 

loin particular, nothing in the Act binds the President or 
Congress to follow the selection criteria used by the Secretary 
of Defense and the Commission. 
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of Falls, 890 F.2d 611, 620 n.4 (3d Cir. 1989) (property interest). 

It is not sufficient merely to identify procedural restrictions on 

agency action, for "there can be no property interest in a pro- 

cedure itself. l1 Three Rivers Cablevision v. Citv of Pittsburah, 

502 F. Supp. 1118, 1128 (W.D. Pa. 1980); Clark, 890 F.2d at 620 

n.4; see Olim, 461 U.S. at 250-51. 

Moreover, even if it were assumed that the union plaintiffs 

did have a cognizable "property interestn in the operation of the - 
Shipyard, the only process to which they would be entitled was the 

leqislative process entailed in Congressls consideration of the 

joint resolution of disapproval. It is well-settled that when 

burdens are imposed on a broad class of persons through legislative 

action, the only process due under the Due Process Clause is the 

legislative process itself. See Bi-Metallic Investment Co. v. 

State Board of Eaualization, 239 U.S. 441, 445 (1915); Minnesota 

State Board for Community Colleqes v. Knight, 465 U.S. 217, 283, 

285 (1984); Rosin v. Bensalem Township, 616 F.2d 680, 693 (3d Cir. 

1980). 

CONCLUSION 

For the foregoing reasons, the judgment of the district court 

should be affirmed. 
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PPI ;NION OF THE COURT 

STAPLETON, Circuit : 

This action to enjoin the defendants from carrying out 

7 a decision to close the Philadelphia Naval Shipyard is before us 
/ 

for the second time. In our initial opinion in this case, 

ecter v. Garrett, 971 F-2d 936 (3d Cir. 1992), we held, in= 

-, that plaintiffsf claim Chat the closing of the Shipyard 

would be illegal because it would be the product of a process 

inconsistent with cer ta in  procedural mandates of the Defense Base 

Closure and Realignment Act of 1990 could proceed in the district 

court. Our mandate, however, was vacated by the Supreme Court 

and the case was remanded for reconsideration in light of 

--in v- Massachu~~tts, 112 S. Ct. 2767 (1992). After 

consideration of the impact of m n k l i n  upon our prior holding, 

we conclude that no change in that holding is warranted. We will 

therefore remand this matter to the diserict court for further - 
C proceedings consis~ent with our earlier opinion. .- 
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In Franklin, the Supreme Court was presented with a 

s i t u a t i o n  at least superficially similar to the one before us; 

however, it is the d i f f e rences  between the two cases that we find 

dispositive. F r a u  was a suit against the President, the 

Secretary of Commerce, and a number of other public officials 

challenging the methods used in the 1990 census and the manner in 

which the number of seats in the Houee of Representatives had 

been allocated to the various states. plaintiffs' claims were 

based upon the Administrative Procedure Act (APA) and the 

Constitution. A three judge panel of the United States District 

Court for t h e  ~istrict of Massachusetts initially found in favor 

of the plaintiffs and granted the relief sought--relief which 

included an injunction directing the Secretary of Commerce to 

alter her reapportionment report and the President to recalculate 

the number o f  Representatives per State and transmit the new 

calculation to Congresn. Ffianklin, 112 S .  Ct. at 2770. 

The Supreme Clourt revereed. It first analyzed 

plaintiff's claim under- the APA which allows review of "final 

agency action for which there is no other adequate remedy in a 

court. " 5 U . S .  C. § 704 (1988) . The Court concluded that the 

Secretary of Commerce's report to t h e  President on the results of 

the census does not constitute "final agency action" and is 

therefore unreviewable under the APA because " [ ~ l h e  President, 

not the Secretary cakes the final a c t i o n  that affects the 
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S t a t e s . "  F r a n k l i n ,  112 S .  Ct. at 2 7 7 5 ;  also & at 2 7 7 3  

("The core q u e s t i o n  is whether the agency has completed its 

decisionmaking process, and whether the result of t h a t  process is 

one that will directly affect the parties."). Next, the Court 

held that although the President's calculation of the nunber of 

~epresentatives and forwarding of that calculation to Congress is 

a final action, the President is not an "agency1' within the 

meaning of the Act and thus, the President's action is not 

reviewable for abuse of discretion under the APA. Td. at 2775.  

Finally, the Court noted that there l a  judicial review of 

presidential action to determine whether it violates the 

Constitution; however, it concluded that the action complained of 

in E r a n k m  was not uncons~itutional. 

B. 

The action currently before us is a suit against the 

Secretary of the Navy, the Secretary of Defense, and the Defense 

Base Closure Commission seeking to enjoin the closing of the 

Philadelphia Naval Shipyard.' Under the Defense Baee Closure and 

Realignment Act of 1990 ("the Act"), lt is the responeibility of 

the Secretary of Defense to close the bases designated as a 

result of the process prescribed by the Act, Pub. L. No. 101-510, 

§ §  2904-2905, 1 0 4  Stat. 1808, 1812-14 (1990), and the primary 

relief sought here is an order enjoining the Secretary from 

closing the Shipyard. The alleged basis for t h i s  relief is t h a t  

1. The President is not a defendant in this suit. 

6 
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the process thaL resulted in the designation of the Shipyard as a 

base to be closed did not comply w i ~ h  the requirements set forth 

in the ACE. 

In our prior opinion, we first held that there could be 

no judicial review prior to the end of t h e  process required by 

the Act because t h e r e  waa no f i n a l  decision p r i o r  to that poin t  

that had an adverse impact on t h e  plaintiffs.' W e  also concluded 

that the decisionmaking of the President under the Act was 

committed to his discretion and not properly reviewable. 

S~ecteq, 9 7 1  F.2d at 946 ("One can a l ~ o  say with confidence t h a t  

Congress intended no judicial review of the manner in which the 

President has  exercised his discretion in selecting bases for 

closure . . . - It) . Similarly, we held t h a t  the decisionmaking of 

other federal officials (i.e. the Secretary of Defense, the 

members of the Commission) challenged by plaintiffs was committed 

to their discretion and not judicially reviewable. at 950- 

53. However, we also held that the district court could review 

the claim that the closing of the Shipyard would be illegal 

because i t  would be the p r o d u c ~  of a process inconsistent with 

2 .  More specifically, w e  h e l d  t h a t  a c t i o n  could  be judicially 
reviewed "only if its impact upon plaintiffs is d i r e c t  and 
immediate . . , . One c a n  rare ly  i f  ever be injured by a base 
closing p r i o r  to a decision having been made to close that base. 
The actions of the Secretary and the Commission prior L O  the 
President's decision are merely preliminary in nature." Specter, 
971 F . 2 d  at 9 4 6 .  
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certain procedural mandates of the Acte3 Specifically, we 

concluded: 

[ W l h i l e  Congress d i d  not intend courrs TO 
second-guess the Commander-in-Chief, it did 
intend to e s t a b l i s h  exclusive means for 
closure of domestic bases. § 2 9 0 9 ( a ) .  With 
two exceptions, Congress intended that 
domestic bases be closed pnlv pursuant to an 
exercise of presidential discretion infomed 
bv recommendations of the nation's ditarv 
gstabl-ent and an indewendent commiaeipn 
based on a c-nmon and &closed (1) appraisal 
gf m i l i w  -- need. ( 2 )  set of c~iteria fox 
C ~ Q H L P ~ .  and ( 3 )  data base. Congress did not 
simply delegate this kind of decision to the 
President an14 leave t o  his judgment w h a t  
advice and data he would solicit. Rather, it 
established a specific procedure t h a t  would 
ensure balanced and informed advice to be 
considered by the President and by Congress 
before the executive and legislative 
judgment3 were made. 

& at 947 (footnote omitted). 

Although we noted that becauee "it is the 

implementation of the President's decision that we have been 

3. For instance, we held t h a t  the allegation that "the Secretary 
failed to create and transmit to the Cornmission and the GAO an 
administrative record c:ontaining all of the information the 
Secretary relied upon in making his recommendationsw as required 
by § 2903 ( c )  ( 4 )  of the Act was judicially reviewable. aecter, 
971 F.2d at 952. Similarly, we also held reviewable the 
plaintiffa' contention "that the Act  require^ the Commission to 
base its decision solely on the Secretary's administrative record 
and the transcript of the public hearings, and that the 
Commission went beyond this record by holding closed-door 
meetings with the Navy." Id. at 9 5 2 - 5 3 .  

We stressed, however, t h a t  the extent of judicial 
review in this context was very limited and t h a t  plaintiffs, 
while purporting to complain about specific procedural defects, 
were in large part seeking to get the district court to second 
guess dec i s ions  committed by t h e  Act to executive discretion. 
Id. at 953. It is apparent to us from plaintiffs' Brief for 
Appellants on Remand that plaintiffs have failed to acknowledge 
the limited character of the review our prior opinion permits. 
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asked to enjoin, . . . at least in one sense, we are here asked 

to review a p r e s i d e n t i a l  decision," id. at 945, we concluded  

that this would not bar review of plaintiffs' procedural claims: 

Even if rhe APA does not apply to 
decisions of the President, however, its 
provisions concerning judicial review 
represent a codification of the common law, 5 
Kenneth C. Davis, Admini~trative Law 28 :4  
(19841, cited wiCh awnroval in Heckler v. 
-, 470 1J.S. 821, 832 ( 1 9 8 5 )  ; see a lso  
JCC v, BM. of Locomotive Ens'ra, 482 U.S. 
270, 282 (1987) IAPA "codifies the nature and 
attributes of judicial revieww), and actions 
of the President have never been considered 
immune from judicial review solely because 
they were taken by the President. See, e.q., 
YQungstow She& & Tube Co, v- Sawvex, 343 
U.S. 579 (1952); 5, 
293 U.S. 388 (1935) ; see a m  mS v. Chadbg, 
462 U.S. 919, 953 n.16 (1983) ( I 1  [elxecutive 
action under legislatively delegated 
authority . . . is always subject to check by 
the terms of the legislation that authorized 
it; and if that authority is exceeded it is 
open to judicial reviewn); Nixon v- 
Fitzserald, 457 U.S. 731, 781 (1982) (White, 
J., dissenting) ("it i s  the rule, not the 
exception, that executive actions--including 
those taken a.t the immediate direction of the 
President - -are subject to judicial review") . 
. . . It follows that our conclusions with 
respect to the availability of judicial 
review in this case will be the same whether 
or not the APA applies to presidential 
decisionmaking. 

Id. at 9 4 5 .  - 

111. 

Examination of our prior decision in light of Franklin 

I suggests t o  us t h a t  no change in outcome is required. Franklin's 

holding t h a t  the Secretary of Conunerce's report to t h e  President 

d i d  not constitute a reviewable final action because it did not 

9 
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have an  immediate and  d i r e c t  impact on the plaintiffs confirms 

f o u r  initial conclusion that there was no reviewable f i n a l  action 

! here until after the President designated t h e  Shipyard as a 

1 facility to be closed and Congress failed to overturn c h a t  

/ action. See SDecter, 971 F.2d a t  9 4 5  ("We t h i n k  it can be said 
I 
\ with confidence that Congress intended no judicial review of 

decisions under the Act prior to the effective date of the 

President's decision, i . e . ,  the first date upon which the 

\ Secretary can carry out any closure or realignment under 

i More importantly, the Court's conclusion t h a t  the 

/ President is not an nagencyN under the APA, and thus, 

'\ presidential action is not reviewable for abuse of discretion ', under t h e  APA1s standsrds is entirely consis~en~ with our prior 

\ decision in which we assumed, without deciding, that the 

I President is not an agency within the meaning of the APA.' 

I Because our prior holdj-ng was not based on the existence of APA 
I abuse of discretion review, but rather on the belief that courts 

I may review actions taken at the direction of the President to 

/ determine whether those actions ate w i t h i n  applicable 

constitutional and s t a t u t o r y  authority, a rnodif icaeion of our 

I prior mandate only would be warranLed if Franklh might be read 

\ as foreclosing the limited review we previously upheld. 

4. As previously noted, we explicitly concluded that our holding 
permitting review of plaintiffs' claims that the base closing 
process had v io la ted  the specific procedural mandates of the 
statute would be "the s'3rne whether or not the APA applies to 
presidential decisionmaking." Specteq, 971 F.2d a t  9 4 5 .  
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In Franklin, the Court declined only to review the 

President's decision under t h e  APA. It expressly sanctioned 

j u d i c i a l  review of p r e s i d e n t i a l  decision making for consistency 

with the Constitution and said nothing about review of 

presidential action for consistency with the s t a t u t e  authorizing 

such action. In concluding in our earlier opinion that judicial 

review was available here, we relied upon the existence of 

judicial review prior to the adoption of the  APA and upon various 

authorities i nd i ca t ing  t h a t  t h e  judicial review provisions of the 

APA represent a "codification of the common law." Id, at 945.  

While we there described this extra-APA review as common l a w  

review, our reexamination of the relevant authorities in l i g h t  of 

has persuaded us that there ia a constitutional aspect 

to t he  exercise of judicial review in this case - -  an aspect 

grounded in the separation of powers doctrine. As a result, we 

believe w l i q  provides affirmative support  for j u d i c i a l  review 

in chis case. We would, in any event, be reluctant to infer from 

Frankl$nrs silence on the matter a prohibition of j u d i c i a l  review 

where presidential action is alleged to be in conflict with non- 

discretionary mandates of the authorizing statute because the 

Court had no occasion to consider that issue in m. There, 
the only non-constitutional allegation made by land, indeed, 

available to) plaintiffs was that the  proposed action represented 

an abuse of diecretion (i.e,, arbitrary and capricious conduct) 

prohibited by the APA. Here, by contrast, p l a i n t i f f s  allege that. 

the process underlying the decision to close the Shipyard 
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violated s p e c i f i c  nondiscretionary provisions of the Base Closing 

Act - -  the o n l y  authority advanced by the defendants f o r  t h e  

closing. 

We read YouncrsLown Sheet & Tube C o -  v. Sawver, 343 u . S .  

579 ( 1 9 5 2 ) ,  t o  stand for the proposition that the President must 

have constitutional or statutory authority for whatever action he 

wishes to take and that judicial review is available to determine 

whether such authority exists. ia, at 585; -also United 

State8 v. Noonaq, 906 F.2d 952, 955 (3d Cir. 1990) ("It is weil 

established under our tripartite constitu~ional system of 

government that the President stands under the law. The 

President's p o w e r ,  if any . . . must stem from an act of Congress 
or f r o m  the Constitution itself." (citing Younsstown Stppl)); 

icn 1 l a e e e  Union v. Fixon, 492 ~ . 2 d  587, 611 

(D.C.  Cir. 1974) ("'YQunsstown represents the Judicial p o w e r ,  by 

compulsory process or ot:herwise, to prohibit the Executive from 

engaging in actions contrary to law. Youngatown represents the 

principle that no man, cabinet minister, or Chief Executive 
. .  

himself, is above the 1 a . w . ' "  (quoting m o n  v.  S n s l c ~ ,  487  F.2d 

700,  793 (Wilkey, J., dissenting)). Younsstown also stands for 

the proposition that it is the constitutionally-mandated 

separation of powers which requires the President to remain 

within the scope of his legal authority. See,  e - s . ,  National 

Treasury Em~lovees Union, 492  F.2d at 604 ( " [ T l h e  judicial branch 

of the Federal Government h a s  t h e  constitutional duty of 

r e q u i r i n g  t h e  executive b r a n c h  to remain within the limits scated 
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by the legislative branch."); see also U.S .  C o n s t .  A r t .  11, 5 3 

( " [ T l h e  President shall take care chat the laws be faithfully 

executed . . . . n ) .  Indeed, we note that the Y o u n q p t m  Court, 

in invalidating the President's action, explicitly noted that the 

President was statutorily authorized LO seize property under 

certain conditions, but that those conditions were not met in the 

case before it. Younqstown, 343 U.S. at 505-86. Because a 

failure by the President to remain within statutorily mandated 

limits exceeds, in  his context as well as that of Younqstown, 

not only the President's statutory authority, but his 

constitutional authority as well, our review of whether 

presidential action has remained within statutory limits may 

properly  be characterized as a form of ccnstitutional review. 

That such cons t i tu t iona .1  review exists i~ explicitly reaffirmed 

by Franklin. 112 S.Ct. at 2776 (citing -) . 
The plaintiffs in this case, unlike the plaintiffs in 

PrankliJ-n,'. do not; ask t h e  court to review under the APA for 

arbitrary and capricious conduct. Rather, they a l l e g e  that 

closing the Shipyard would be inconsistent with specific, 

nondiscretionary directivee of the Base Closing Act - -  the only 

authority advanced by the defendants for their proposed action. 

The President, no less than his lieutenants, must have statutory 

or constitutional authority for h i s  actions and where, as here, 

the only available authority has been expressly confined by 

Congress to action based on a particular type of process, 
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judicial review exists to determine whether that process has been 

followed." 

IV. 

The defendants insist that there can be no judicial 

review in this ca8e because such review is barred by the doctrine 

of eovereign immunity. We disagree. 

We f i r e t  note that limited judicial review of federal 

action hae long been available at common law: 

[Wlhere the officer's powers are limited by 
statute, his actions beyond those limitations 
are considered individual and not sovereign 
actions. The officer is not doing the 
business which L h e  sovereign has empowered 
him to do or he is doing it in a way which 
the eovereign has forbidden. His actions are 
ultra v i x u  his authority and therefore may 
be made t h e  o3ject of specific re l ief .  

Laraon v. Pomeatlc ' _a nd Foreisn  Commerce Corn, 337 U.S. 682, 689 

(1949); gee a l s ~  Xgunqstown Steel, 343 U.S. at 585-87. Although 

this principle is limited, ~ e e ,  e - a , ,  Ur~on,  337 U.S. at 690 ( " A  

claim of error in t h e  exercise of [delegated] power is . . . not 
sufficient."),' as counsel for t h e  defendants conceded at oral 

5. In holding here t h a t  t h e  President must have at his disposal 
information collected in accordance with statutory procedures, w e  
do not hold that the district court may review the entirely 
distinct question of whether  and t o  what extent the Preaident 
uses the information. As we previously held, the Act c o m m i t s  
that decision to t he  President's discretion. Specr.er, 971 F . 2 d  
at 946. 

6 .  Larson w a s  essentially a breach of contract action against an 
agent of the federal government. The Court rejected plaintiff's 
contention that the agent's breach was ultra v i r ~ s  and thereby 
stripped of sovereign immunity protection; inetead, it held that 

(continued. . . ) 
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argument, and as both Younsstown Steel and Franklin make c l ea r ,  

judicial review of the constitutionality of executive action is  

not barred by the doctrine of sovereign immunity. Thus, where, 

as here ,  plaintiffs allege that presidential action has failed to 

comply with the mandatory procedural requirements of the only 

statute authorizing such action and has thereby violated the 

constitutionally-mandated separation of powers, sovereign 

immuni~y concerns do not apply. 

Even if the inapplicabliry of sovereign immunity in 

this context were not clear from the doctrine enunciated in 

Laraan and Younqstown S t . ~ e l ,  however, we believe this case would 

still be controlled by the express waiver found in the APA: 

Pa action in is court of t h e  United States 
seeking relief ocher than money damages and 
stating a claim that an agency or an afficer 
or employee thereof acted or failed to act in 
an official capacity or under color of legal 
authority shall not be dismissed nor relief 
there in  be denied on the ground that it is 
againat the Uriited States or that the United 
States is an j.ndispensab1e party. 

5 U.S.C. § 702 (1988). 

6. ( . . .continued) 
because the agent was authorized to "administer a general sales 
program encompassing the negotiation of contracts, the shipment 
of goods and t h e  receipt  of p a y m e n t , "  his actions were within 
delegated authority and were therefore protected by sovereign 
immunity: ' ' [ I l f  t h e  actions of an officer do not conflict with 
the terms of h i s  va l id  statutory authority, then they are the 
actions o f  the sovereign, whether or nor they are tortious under 
general law, i f  they would be regarded as the actions of a 
private p r i n c i p a l  under the normal rules of agency." Larson,  3 3 7  
U . S .  at 6 9 5 .  
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Here, plaintiffs do not seek monetary damages; they 

seek injunctive relief.' Plaintiffs also state a claim that the 

Secrerary of the Navy, the Secretary of Defense, and the Base 

Closure Commission have acred under color of legal authority in 

violation of the Act and that the Secretary o f  Defense, similarly 

acting under color of legal authority, is threate~ling to close 

the Shipyard as the final step of an illegal process. This is 

thug a situation that S 702 literally reads on. It is also a 

situation that preci8el.y fits the congressional intent behind 

this waiver of sovereign immunity. See. e - s . ,  H.R. Rep- No. 

1656, 94th Cong., 2d Sess. 1 (1976) , mrinted $n 1976 

U.S.C.C.A.N. 6121, 6121 ("The proposed legislation would amend 

section 702 of title 5, U.S.C., so as t o  remove the defense of 

sovereign immunity as a bar to judicial review of Federal 

administrative action . . . . " 1  ; id. at 9, 1976 U.S.C.C.A.N. at 

6123 ( " [TI he time [has] now come to eliminate the sovereign 

immunity defense in all equitable actions for specific relief 

against a Federal agency or officer acting in an official 

capacity."); 4 Kenneth C. Davis, ministrative Law Treatisg 

§ 23:19, at 192 (2d ed. 1984) ("The meaning of the 1976 

legislation is entirely clear on ita face, and that meaning is 

fully corroborated by the legislative history. That meaning is 

very simple: Sovereign immunity in suits for relief other than 

7 .  Effective re l ief  can be granted by an order prohibiting Lhe 
Secretary of Defense frcm closing the Shipyard. 

16 



SENT BY: XEROX T e l e c o p i e r  7 0 1 7 :  5-18-93 ; 17 :58  : 

money daniages is no longer a defense. " )  .' Our cases are also 
clear  t h a t  Ll~e waiver o f  sovereign immunity contained in 5 702 is 

not limited to suits brought under t h e  APA. See Johnsrud V .  

Car ter ,  6 2 0  P . 2 d  29, 31 ( 3 d  Cir. 1980); Ja f fee  v. Uniced S t a t e s ,  

5 9 2  F.2d 712 (3d Cir.: , c e r t .  denied, 441 U . S .  961 ( 1 9 7 9 )  ; see 

a184 4 Davis, supra, 

§ 23:19, at 195 ("The abolition of sovereign immunity in § 702 is 

not limited to suits 'under the Administrative Procedure Act'; 

the abolition applies to every 'action in a court of the United 

States seeking relief other than money damages . . . '  No words 

of § 702 and no words of the legislative history provide any 

restriction to suits 'under' t h e  APA." )  . 
The only argument we can conceive against the 

applicability of § ?02 here is that the President was involved at 

one stage of the process that led to the allegedly illegal action 

that will i n j u r e  plaintiffs. While, as w e  earlier concluded, t h e  

nature of the  role assigned to the President by the Act makes his 

decieionmaking unreviewable, the fact that he played a role 

provides no justification for holding the process and the final 

executive action immune from review for compliance with the 

mandatory procedural requirements of the  A c t .  While s u i t s ,  like 

Franklin, seeking to secure presidential action or forbearance 

8 .  The legislative hist:ory of t h e  immunity waiver also indicates 
congressional recognition of the ultra vires doctrine and t h e  
difficulties and conplexities involved in its application; it 
evinces an intent to eliminate t h e  need for "wispy fictions" in 
favor of a clear waiver. See H.R. Rep. No. 1656, suDra,  at 5 - 7 ,  
1976 U . S . C . C . A . N .  at 6 1 2 5 - 2 8 .  
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pose special problems, those problems are not presenred in the 

situation before u s . 9  As Justice Scalia explained in his opinion 

in Franklin, the fact that the federal courts "cannot direct the 

President to take a specified executive a c t M  does not 

in any way suggest that Presidential ac t ion  
is unreviewal>le. Review of the legality of 
Presidential action can ordinarily be 
obtained in a suit seeking to enjoin the 
officers who attempt to enforce the 
President's directive, see, e . s . .  Younsscown, 
q, 3 4 3  U.S. 579, 72. 
S.Ct. 863, 96 L-Ed. 1153 (1952); Panama 
Rcfina-Co._u_,_...~van, 293 U . S .  3 8 8 ,  55 
S.Ct. 241, 79 L-Ed. 446 (1935) --just as 
unlawful legislative action can be reviewed, 
not by suing Members of Congress for the 
performance of their legislative duties, see, 
g . s . .  Powell v. McCormack, 395 U.S. 486 ,  503- 
506, 89 S.CL. 1944, 1954-1956; 23 L.Ed.2d 491 
(1969); Dombrowski v- Eaetland, 387 U.S. 8 2 ,  
8 7  S.Ct. 1425, 18 L.Ed.2d 577 (1967); 
K ~ U Q U X P  V. Thom~son, 103 U.S. 168, 26 L.Ed.  
377 (18811, but by enjoining those 
congressional (or executive) agents who carry 
out Congress's directive. 

F r a u ,  112 S .  Ct. at 2790 (Scalia, J., concurring). 

9. Indeed, given Franklin's holding that the president is not an 
"agency1' within the meaning of the APA, the waiver of sovereign 
immunity contained i n  § 702 may not apply to suits against the 
President. Nevertheless, t h i ~  only potentially creates a barrier 
to suit where the President is named as a defendant and/or relief 
can only be effective if directed at the president--a situation 
not present here. While we do not regard Frankl in  as t u rn ing  on 
sovereign immunity doctrine, we note that § 702 might not waive 
sovereign immunity in the situation there before the Court. As 
the m n k l i n  Court recognized, "it is the President's personal 
transmittal of the report to Congress that settles the 
reapp~rtionment.~ Franklin, 112 $ .  C t .  at 2775. In Franklin, it 
appears that the only effective relief was relief chat would 
require the President's forbearance. Franklin, 112 S. Ct. at 
2790 (Scalia, J., concurring) ( [W] e cannot remedy appellees' 
asserted injury without ordering declaratory o r  injunctive relief 
against appellant President  Bush."). 
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v .  

Accordingly, we conclude that nothing in Franklin 

/ suggests that our prior approach to this case was i n c o r r e c t .  We 
i 
1 reaffirm our prior opinion and we will remand to t h e  district 
,/ 

I cour t  for further proceedings consistent therewith. In light of 

I the objectives of the Act discussed i n  our p r i o r  opinion, t h e  

\ district court should conduct those proceedings as expeditiously 

C as possible. 
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Specter v. Garrett 
NO. 91-1932 

Alito, C i r c u i t  J u d ~ ,  dissenting. 

The majority rests its decision on arguments that are 

not proper ly  before us, since the plaintiff-appellants did not 

raise them either before or  after remand from the Supreme Court. 

Moreover, I believe that the majority's arguments are wrong on 

the merits and may have unfortunate future implications. I 

therefore respectfully dissent. 

When this case waa initially before us, the majority 

held that the closing of the Philadelphia Naval Shipyard wss 

subject to judicial review to determine whether certain 

procedural requirements of the Defense Base Closure and 

Realignment A c t  of 1990 had been satisfied. Specter v. Garrett, 

9 7 1  F.2d 936 (3d Cir. 1992). The Supreme Court subsequently 

decided F r a u  v ,  Massachusetts, 112 S. Ct. 2767 (1992)) which 

concerned, among other things, whether the Administrative 

Procedure Act authorized review of actions taken under a 

statutory scheme similar LO that in the Defense Base Closure and 

Realignment A c t .  The Court held that the Secretary of Commerce's 

report to the President concerning the total population by states 

as revealed by the decennial census is not "final agency actionu 

reviewable under the APA, 5 U . S . C .  § 704, and that actions taken 
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by the President are not subject to APA review. After handing 

down its decision in Bpnklin, the Supreme Court vacated t h i s  

court's pxiox decision in this case and remanded for 

reconsideration in light of Franklin. O'Keefe v.  S ~ e c t e , r ,  113 S .  

On remand, the plain~iffs vigorously contended that the 

statutory scheme in Franklin is materially different from the 

scheme involved here and that Frankl in  therefore does not bar 

review under t h e  BeB. The plaintiffs did not argue, as the court 

now holds, that they were entitled to non-APA review based on 

either common law or separation of powers principles. Nor had 

the plaintiffs advanced either of those theories when this case 

was initially before us or, as far as f can determine, when the 

case was Fn the district court. The majority, however, chooses 

to sidestep the APA argument that the plaintiffs have pressed. 

Instead, the majority grounds its decision on the common law and 

sepaxation of-powers arguments that it has devised and injected 

into this case. 

10. Neither of the arguments suggested by Franklin - -  i-e., that 
the recommendations of the Base Closure Commission do not 
constitute "final agency actionw under the APA and that 
presidential action is not reviewable under the APA - -  was raised 
by the defendants when this appeal wa8 first before us. The 
defendants contend that we must nevertheless reach these issues 
because they are jurisdictional. Whether or not an appellate 
court would always be compelled to consider issues o f  this n a t u r e  
even if t h e y  are not raised by the parties, I believe it is 
appropriate for us to reach them here. If we refused to reach 
these issues now, the case would be remanded, and the defendants 
could then raise them before the district court. Under these  
circumetances, our refusal t o  entertain these issues at the 
present time might further delay the expeditious disposition of 
this case. 



SENT BY: XEROX T e l e c o p i e r  7 0 1 7 ;  5-18-93 ; 1 8 : 0 0  : 

I cannot e n d o r s e  this a p p r o a c h .  I would a d d r e s s  the 

argument that t h e  plaintiffs have raised and that Lhe parties 

have br ie fed  - -  i . e . ,  w h e t h e r ,  despite F r a n k l b ,  the closing of 

the Shipyard is reviewable under the APA. The First C i r c u i t  

recently considered Franklin's effect on judicial review under 

the Defense Base Closure and Realignment A c t .  Cohen v ,  Rice, 9 2 -  

2427, 1993 LW 131914 (1st Cir. May 3, 1993). The plaintiffs in 

that case alleged that the process had been tainted by "faulty 

procedures, e . g . ,  failing to hold public hearings and failing to 

provide information to Congress and the GAO." at *6. The 

First Circuit held that under Franklin APA review for these 

claims was unavailable. Because I agree that the statutory 

scheme at issue hz re  is not mtzrially distinguishable from the 

scheme in F r a n k l i n ,  1 would hold that AFA review is ucavailable. 

And I would go no f u r t h e r .  

11. 

Since the majority has gone further, however, and since 

t h e  majority's analysis may affect future cases, I will explain 

briefly why I believe the majority's analysis I s  flawed. 

The majority opinion, as I understand it, reasons as follows. 

First, "[tlhe President must have constitutional or statutory 

authority for whatever action he wishes to take." Majority 

Typescript at 12. Second, judicial review is available outside 

t h e  APA to d e t e r m i n e  whecher presidential a c t i o n  violates or 

exceeds that authority. at 12-14. Third, under the Base 
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Closure and Realignment Act, t h e  President lacks s t a t u t o r y  

authority to approve or implement the closing of a base if the 

Base Closure Commission's recommendation regarding that base was 

rainted by violations of the Act's procedural requirements." 

Therefore, since the plaintiffs in this case allege that such 

procedural violations occurred with respect  to the Philadelphia 

Naval Shipyard, the President's approval of the closing of the 

Shipyard and/or the Secretary of Defense's implementation of the 

closing are subject to non-APA judicial review. 

Putting aside whatever e l s e  may be said about this 

analysis, it seems plain to me that i ts third step is incorrect, 

for the Base Closure and Realignment A c t  does not limit the 

President's authority in the way the majority sugges t s .  The A c t  

doee not require the President to reject the Commission's package 

of recommendations if the recommendations regarding one or more 

bases  are tainted by procedural violations. Nor does the Act  

11. The majority puts it as follows (majority typescript at 8)' 
quoting Specter v. G a r r - ,  971 F.2d 936, 947 (3d Cir. 1992)): 

Congress intended that domestic bases be 
closed ~ n l v  pursuant to an exercise of 
presidential discretion informed by 
r e c o m m u t  io- ' #  ilitary 
establishment. and an independent: co- . . 

0 

baaed on a ccmrnon and disclgsed (1) a~oraisal 
f mili Q cary need, ( 2 )  set of criteria 

glosins. and ( 3 1  d a b  base. 

The majority later adds that the President's authority under the 
Base Closure and Realignment Act to approve or order the closing 
of a base "has been expressly confined by Congress to action 
based on a particular type of process." Majority typescript at 
13. In addition, the majority states t ha t  the President's 
subordinates are "threatening to c lose  the Shipyard a5 the final 
s t e p  of  an illegal process." Majority typescript ac 15. 
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require or authorize the President or his subordinates to refrain 

from carrying through with the closing or realignment of such 

bases following presidential approval of the Commission's package 

and the expiration of the period for congressional disapproval. 

The Presiden:'~ powers and responsibilities under the 

Base Closure and Realignment Act are c l e a r l y  set out in Section 

2 9 0 3 ( e ) .  In brief, the President, after receiving the 

Commission's package of recommendations by J u l y  1 of the year in 

question, must decide whether to accept the entire package or 

r e t u r n  it t o  the Commission. I f ,  as was the case in 1991, the 

President decides to accept the package, he must transmit a 

report containing his approval t o  t h e  Commission as w e l l  as t o  

Congress. H e  must also transmit a copy of the Commissionls 

recommendations and a certification o f  his approval to Congress. 

Section 2903 (el (11, ( 2 )  . Congress then has 45 days to disapprove 

the package (Section 2904(b)), and if, as was the case in 1991, 

Congress does not disapprove, the Secretary of Defense u s h a l l N  

close and realign bases in accordance with the package. Section 

2904 (a) . 
Nothing in these provisions suggests that the 

President, upon receiving the Commission's recommendations, must 

determine whether any procedural violations occurred at any prior 

stage of the statutory process. Nothing in these provisions 

suggests that the President must reject the Commission's package 

of recommendations if such procedural violations come Co his 

attention. Nothing in these provisions suggests that the 
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b 
statutory authority a t  these stages of the base c losure  and 

realignment process. 1 2  

The Base Closure and Realignment Act calls for three 

I cycles of recommended c : l o s u r e s  and realignments - -  in 1991, 1993, 
I 

and 1995. In this case, we are still considering a closure that 

was recommended and approved in the first cycle. In the 

meantime, the second cycle is already well underway. When 

Congress enacted the Base Closure and Realignment Act ,  it knew 

tha t  unnecessary m i l i t a r y  installations can waste enormous sums 

of money and that litigation can effectively delay closings and 

I realignments for years. In my view, Congress clearly wanted to 

put an end to theae delays, but our court, by allowing judicial 

review of base closings and realignments, ia frustrating the 

implementation of Concpess's intent- 

1 2 .  As I noted i n  my p r i o r  dissent ( 9 7 1  F.2d at 956 n.2), the 
plaintiffs are not challenging the p r o p r i e t y  of a n y t h i n g  that 
occurred a f t e r  the transmission of the Commission's 
recommendations to the President. Rather, their claims relate t o  
actions taken a t  earlier stages. But as the majority itself has 
recognized, a c t i o n s  taken prior to the end of che  process 
r equ i r ed  by the A c t  had no adverse impact on the plaintiffs and 
thus are not subject to judicial review under any theory. 
Major i ty  typescript at 7 & n . 2 .  



President must base his approval or disapproval of t h e  

Commission's recommendations exclusively on the record of the 

proceedings before the Commission. Nothing in these provis ions  

suggests that the President, i f  he wishes to approve the 

Commission's recommendations, m u s t  do so for the same reasons as 

the Commission. And nothing in these provisions suggests that 

the President or t h e  Secretary of Defense must or even can refuse 

to carry out a base closing or realignment contained in an 

approved package of recomm~nClations on the ground that the 

Commission's recommendation regarding the affected base was 

cainted by prior procedural irregularitiee. 

Under the plain language of the Base Closure and 
/ 
Realignment Act, the President's sole responsibility, upon 

receiving a package of recommendations from the Commission, is to 

decide within a very short period whether, based on whatever 

fac t s  and criterla he deems appropriate, the entire package of 

recommendations should be accepted or whether the recommendations 

should be returned to the Commission. After the President has 

approved a package of recommendations and the time for 

congressional disapprova.1 has expired, the sole responsibility of 

the Secretary of Defense i s  to carry out the indicated closings 

and realignments. In the case before us, this is precisely what 

the President did and what the Secretary of Defense wishes to do, 

and therefore I see no possible ground for arguing t h a t  t h e  

Executive v i o l a t e d  a n y  statutory command or exceeded i t s  

- - - 
I- 
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PRELIMINARY STATEMENT 

Neither the District Court nor appellees have cited a single case in which court has 

ever held that judicial review of the procedural integrity of agency action is precluded where 

the statute, like the Base Closure Act here, is silent on the issue.' Such a holding would 

establish a dangerous precedent because it would encourage the countless government 

bureaucracies which affect the lives of millions of Americans to violate clear procedural 

mandates and thwart the will of Congress. Indeed, such a holding undoubtedly would be viewed 

as a signal that the federal courts have abdicated their historic duty to protect our cherished 

procedural safeguards, a position they have assumed since the earliest days of the Republic 

when Chief Justice Marshall declared that "the very essence of civil liberty ... consists in the 

right of every individual to claim the protection of the laws . . . ."' Nothing less is at stake 

in this case. 

Appellees have sought to obfuscate the important issue here presented by characterizing 

judicial scrutiny of the procedural integrity of the base closing process as a direct affront to "a 

decision of the President to close the Philadelphia Naval Shipyard." Appellees' Brief at 1. 

Nothing could be further from the truth. The historic role played by the federal courts in 

scrutinizing the procedural integrity of agency action is a necessary "check and balance" in our 

tripartite form of government. The fact that Congress and the President relied on the 

substantive results of appellees' agency action in this case cannot operate to insulate from 

judicial review the administrative process which resulted in those recommendations. As 

Congress made abundantly clear as recently as last month, and as confirmed by the remarks of 

the Chairman of the Senate subcommittee which reviewed appellees' recommendations, it most 

emphatically is the role of Congress to police the procedural integrity of agency action. 

' The District Court never even address4 those cases cited in appellants' opening brief holding that 
such review was appropriate even where the statute (unlike the Base Closure Act) ex~ressly precludes 
judicial scrutiny. &e infra at 24. 

Marbum V. Madison, 1 Cranch 136, 163, 2 L.Ed 60 (1803). 



iafra at 12-13, 19. That is the role traditionally and effectively undertaken by the independent 

federal judiciary. 

Appellees totally ignore the preeminent value which Congress has placed on procedural 

fairness in the 1990 Base Closure Act. Not once do they even acknowledge that the Act 

expressly declares that its very QUIDOS~ is "to provide a faCi_r D r a .  "3 As described more fully 

hereafter, the history and background of the Act demonstrate that Congress incorporated 

numerous important procedural safeguards which were conspicuously absent from the 

predecessor base closure statutes in order to achieve fairness in dealing with very controversial 

-- albeit necessary -- governmental action. 

Thus, the 1990 Act contains far more procedural safeguards than any previous base 

closure statute so that the affected individuals, localities and their political representatives would 

accept the painful and permanent effects of base closure as unavoidable consequences of a fair 

and objective process. For purposes of appellees' Motion to Dismiss, it must be accepted as 

true that virtually every procedural safeguard carefully incorporated by Congress in the 1990 

Act has been disregarded by a runaway bureaucracy. To insulate such extreme misconduct 

from any judicial scrutiny whatsoever under these circumstances would be unconscionable. 

SUPPLEMENTAL STATJMENT OF FACTS 

In their Brief, appellees have fundamentally misrepresented the background and purpose 

of the 1990 Base Closure Act. As the evolution of base closure statutes shows, the history of 

base closures and realignments in the last 15 years is one of increasing emphasis on procedural 

fairness and integrity, with a concomitant realization on the part of Congress that no effort 

should be spared in ensuring that the process is perceived as fair, independent, objective and 

procedurally sound. 

' In a reprehensible effort to mislead this Court, appellees state, "The express purpose of the 
legislation is to create a mechanism "that will result in the timely closure and realignment of military 
installations." &g Appellees' Brief at 46 (emphasis supplied). The actual language of Congress is: "The 
purpose of this Act is to provide a fair Drocess that will result in the timely closure and realignment of 
military installations ... ." & 10 U.S.C. §2901@) (emphasis supplied). 



Thus, the base closure legislation enacted in 1977, 10 U.S.C. $2687, provided that the 

Secretary of Defense could close a particular base by notifying the Committee on Armed 

Services of the Senate and House of Representatives, and submitting an evaluation of the 

various consequences of such closure, including the local economic, environmental and strategic 

consequences. Sgg 10 U.S.C. §2687(b)(l). The closure could be effected after 30 legislative 

days or 60 calendar days, whichever was longer. 10 U.S.C. §2687(b)(2). 

In 1988, Congress enacted the Base Closure and Realignment Act of 1988 (" 1988 Act "). 

Pub.L. No. 100-526, 45201-209, 102 Stat. 2623, 2627-34 (1988). The 1988 Act disabled 

the Secretary of Defense from unilaterally choosing bases for closure and simply notifying 

Congress of the proposed closure and preparing the requisite evaluation. Instead, that Act 

vested the power to recommend closure in the first instance exclusively in a new independent 

commission. 1988 Act, §fj201(1), 203(b)(l)-(2). The commission then presented its 

recommendations to the Secretary of Defense for approval or disapproval in their entirety. a. 
95201(1), 202. If the Secretary approved the recommendations, Congress was given a 45- 

day period within which to disapprove the recommendations. g. §§202@), 208. 

Despite the fact that the 1988 Act added these procedural safeguards to restrain the 

unilateral discretion of the Secretary of Defense, substantial criticism of the process continued. 

As the Base Closure Commission empaneled under the 1990 Act itself stated: 

After publication of the 1988 list, affected members of 
Congress leveled three major charges against the Commission 
process. First, they contended the process had been secretive. In 
fact, hearings had been closed and information on the ranking of 
facilities and transcripts of Commission meetings were hard to 
obtain. Second, Congress noted many of the affected facilities had 
not been visited by commissioners. Such visits, believed the 
legislators, might have helped the commissioners verify 
information included in the staff reports. Finally, they complained 
that faulty data had been used to reach the final closure 
recommendations.. Congress believed the General Accounting 
Office (GAO) or another independent organization should have 
reviewed the information and data for accuracy. 

1991 Defense Base Closure and Realignment Report to the President at 1-3 (App. 301). 



As a result of these txiticisms, Congress enacted the 1990 Base Closure Act for the 

express purpose of providing a "fair process." To that end, the Act contained a host of 

procedural safeguards, pot a single one of which had m e d  either in the 1988 Act or in the 

1977 Act. What follows is a pattial listing of these procedural safeguards, and a summary 

description of the manner in which they were violated by appellees in this case: 

a. 10 U.S.C. #2903(c)(3) - requiring the Secretary of Defense to "consider all 

military installations mually without to whether the installation has been previously 

considered or for closure or realignment by the Department [of Defense]." (Emphasis 

supplied). This paramount statutory mandate was flagrantly and deliberately flouted by 

appellees. [App. 102-1101. As the facts demonstrate, the Navy compiled what it has cynically 

called the "stealth listw of base closings long before the 1990 Act even became law. The Navy's 

secret list of installations targeted for closure included the Shipyard. [App. 93-94; 102-1101. 

The Secretary of Navy concurred in the decision to close the Shipyard several weeks before the 

Navy even first undertook to perform its bogus "fresh" consideration of al l  naval installations. 

[APP. 107. 

b. 10 U.S.C. §2903(c)(4) - requiring the Secretary of Defense to "make 

available to the Commission and the Comptroller General of the United States &I information 

used by the Department in making its recommendations to the Commission for closures and 

realignment." (Emphasis supplied). The Navy's determination to disable the GAO from 

performing its statutory duties is confirmed by the GAO's own conclusion that it could not 

m a l v ~  the closure recommendations made by the Navy or the methodology and data 

purportedly supporting them because of lack of documentation. [App. 127-136; 145-1531. The 

evidence amply demonstrates the Navy's determination to stonewall the GAO even as the GAO 

made repeated unsuccessful attempts to perform its statutory duty. [App. 127-1361. This 

violation is particularly serious inasmuch as the failure of the GAO to participate under the 



1988 Act had been one of the principal criticisms prompting enactment of the 1990 Act. &g 

S U D ~  at 3. 

c. 10 U.S .C. 82903(d)(5) - requiring that the Comptroller General "transmit to 

the Congress and to the Commission a report containing a detailed analysis of the Secretary's 

recommendations and selection process." Because of the Navy's stonewalling, the GAO was 

disabled from analyzing the DoD's recommendations and selection process, and reported that 

fact to Congress and to the Commission. [App. 127-1361. Thus, one of the principle reasons 

for Congress' adoption of the Act was frustrated. & a at 3. 

d. 10 U.S.C. §2903(b)(2)(A) - requiring the Secretary of Defense to publish in 

the Federal Register the "final criteria" which, along with the force-structure plan, were to 

provide the ~xclusive IJ& on which recommendations of closure and realignment were to be 

made. Eight criteria were finally approved. To achieve its predetermined decision to close the 

Shipyard, the Navy unilaterally created and relied upon an additional unapproved ninth 

criterion. [App. 119-127. Furthermore, the Navy went well beyond the six year force- 

structure plan (1992-1997) and considered its projected needs for the years 1998-2000. [App. 

1201. These actions clearly violated the statutory requirement that the DoD base its 

recommendations exclusively on the "final criteria" and the six year force-structure plan. 

[APP. 981. 

e. 10 U.S.C. $2903(d) - requiring that the Commission conduct public hearings 

on the recommendations for closure and realignment. The Navy egregiously violated the Act's 

express requirement of open public hearings by concealing a information favorable to the 

Shipyard and suppressing the testimony of Vice Admiral Hekrnan, the Navy Official most 

knowledgeable about shipyards, who strongly dissented from the Navy's predetermination to 

close. the Shipyard. Even after appellants received some of this information from other 

sources, the Commission refused to g&t appellants' request to appear at a public hearing to 

expose the newly obtained materials to public scrutiny. [App. 140-145; 154-1551. This 



violation was particularly serious in that the absence of public hearings had been one of the 

principal criticisms levelled against the 1988 Act. 

f. 10 U.S.C. $2902(e)(2)(A) - requiring that all meetings of the Commission be 

open to the public (except where classified information is being discussed). The closed-door 

meetings between the Navy and the Commission &r the close of public hearings for the 

purpose of obtaining material necessary to support the Navy's recommendations to close the 

Shipyard clearly violated this statutory mandate. [App. 140-1451. Furthermore, since the 

Navy had completely stonewalled in the process, those meetings were critical to uncovering the 

Navy's gross violations of the Act and DoD regulations. [App. 140-1451. Again, this violation 

struck at the very heart of the procedural protections which are the raison d'etre of the 1990 

Act. 

ARGUMENT 

I. Appellees' Procedural Violations of the Base CIosure Act Are Subject To Judicial 
Review 

A. Appellees Cannot Avoid Application of the Strong Presumption Favoring 
Judicial Review of Aeencv Action 

Tacitly conceding that they cannot overcome the "strong presumption" favoring judicial 

review of agency action, Appellants' Brief at 9-15, appellees urge this Court in their lead 

argument to abandon the presumption altogether and, indeed, "to start from an opposite 

presumption. " Appellees' Brief at 19. However, the only authority cited, Department of Navy 

v. E m ,  484 U.S. 518 (1987), is inapposite. 

The Court in explicitly limited its holding to issues of national securitw, which are 

involved in the instant matter. Indeed, the 1990 Base Closure Act itself gxplicitlv exempts 

from its coverage base closures and realignments "carried out for reasons of national security 

or a military emergency . . . ." 10 U.S.C. $2909(c)2 (emphasis supplied). Thus, does 



not restrict appellants' challenge herein to the procedud integrity of the base closure process 

and does not alter the traditional strong presumption favoring judicial review.' 

Far from undermining appellants' argument that judicial review for procedural violations 

is available in this case, actually supports appellants' position. The Supreme Court in 

addressed only the question of whether review on the substantive merits was required, 
. . 

and ~ x ~ h c i t . 1 ~  acknowledged 

avail&. Thus, the Court, in framing the issues before it, stated: 

Respondent takes the straightforward position that, inasmuch as 
this case proceeded under $75 13, a hearing before the Board was 
required. The (3overnment agrees. What is disputed is the subject 
matter of the hearing and the extent to which the Board may 
exercise authority. In particular, may the Board, when $75 13 is 
pursued, examine the merits of the security clearance denial, p~ 
&s its autho rim s t o ~  short o f that mint. that is. ' u ~ o n  review of 
fi e f act of denial. of the ~osition's reuuire men t of secu ri ty - 
clearance. and of the satisfactorv provision of the reauisite 
procedural DrotecQons. 

484 U.S. at 526 (emphasis supplied). 

B. Appellees Cannot Overcome the Strong Presumption Favoring Judicial 
Review of Aeencp Action 

Appellees next contend that even if the strong presumption favoring judicial review of 

agency action applies in this case, it is overcome by factors identified in Block v. Community 

Nutrition Institute, 467 U.S. 340 (1984). Thus, while conceding that the Act does not 

gxpressly preclude judicial review, appellees argue that a congressional intent to do so should 

' Furthermore, the contrast between the facts in and those involved here could hardly be 
more dramatic, involved the threatened dissemination of highly classified government information, 
a concern that has never once been articulated or even hinted at by appellees herein. &g~ involved an 
employee at a naval facility designed to repair and replenish the Trident nuclear powered submarine, 
which the Court noted was "described as the most sophisticated and sensitive weapon in the Navy's 
arsenal and as playing a crucial part in our Nation's defense system." 484 U.S. at 520. The issue in 

was whether the employee, who had been denied a security clearance on the grounds of national 
security, had a right to appellate review pn the merits of the security clearance denial. The Supreme 
Court, relying explicitly on the paramount discretion accorded executive agencies to protect highly 
sensitive, classified information, held that the employee did not have such a right. 484 U.S. at 529. In 
complete contrast to m, there are simply no matters of national security implicated by appellants' 
challenge to the procedural integrity of the base closure process under the Act, much less the risk of 
dissemination of classified information injurious to the national security. 



be infened from the legislative history, the structure and the purpose of the Act. Appellees' 

Brief at 19-36. In so contending, however, appellees stand Bloc4 on its head and misapply 

controlling principles of statutory construction. 

Indeed, in Block, standing to sue was denied to one group, consumers of cIa.uy products, 

because, inter alia, the statute expressly provided for judicial review by another group, handlers 

of d a q  products. The question presented was whether judicial review should be extended by 

implication to consumers. The Court held that where Congress expressly provided for 

handlers, but not for consumers, to have judicial review, "the omission of such a provision is 

sufficient reason to believe that Congress intended to foreclose consumer participation in the 

regulatory process." 467 U.S. at 347. Therefore, Block turned largely on the familiar 

principle that when a statute expressly provides a particular remedy, courts should not imply 

additional remedies: 

More important for purposes of this case, the presumption favoring 
judicial review of administrative action may be overcome by inferences 
of intent drawn from the statutory scheme as a whole . . . . In particular, 
at least when a statute provides a detailed mechanism for judicial 
consideration of particular issues at the behest of particular persons, 
judicial review of those issues at the behest of other persons may be 
found to be impliedly precluded. 

467 U.S. at 349. 

In the present case, by contrast, the Act on its face does a limit judicial review in 

respect. Since the right to judicial review exists unless Congress has abrogated it, it cannot be 

inferred from the silence of the Act that Congress intended to withhold review. Bowen vL 

Michigan Academv of Family Physicians, 476 U.S. 667, 670-71 (1986). On the contrary, as 

discussed herein, in this case the absence of statutory language precluding judicial review 

should be viewed as affirmative evidence that Congress intended to permit review. 

- Although appellees also rely heavily on certain legislative history of the Act, the excerpt 

on which they rely is not "a reliable indicator of congressional intent" as required by Block. 



467 U.S. at 349. In addition, appellees fail to demonstrate that either the structure or purpose 

of the Act constitute grounds for overcoming the strong presumption favoring judicial review. 

1. The Absence of Express Statutory Language Precluding Judicial 
Review, the Legislative History of the Act and the Subsequent Actions 
of Congress C o f l m  the Availability of Judicial Review for 
Procehml Violations of the Act 

The traditional strong presumption in favor of judicial review is fortified in the present 

case by the fact that when Congress passed the Base Closure Act in 1990, it knew (a) that the 

APA provides a right of judicial review unless precluded by the statute @g Appellants' Brief 

at 9-12), @) that the Supreme Court in Bowen, just three years earlier, had reaffmed the 

"strong presumption" in favor of judicial review absent clear and convincing evidence of 

contrary congressional intent and (c) how to include in a statute express unequivocal language 

precluding judicial review.' Illdeed, as appellees themselves point out, in the very statute al 

issue in this w, Congress expressly waived p r o d u d  challenges under the National 

Environmental Policy Act wPA), thereby conclusively demonstrating that it knew how to 

expressly abrogate procedural challenges if it wanted to. &g Appellees' Brief at 30-31. 

Therefore, the complete absence of any language in the Base Closure Act expressly precluding 

judicial review must be deemed intentional, particularly in light of the express statutory purpose 

of providing a "fair process". West Vireinia University Hospitals. Inc. v. Casey, 111 S. 

Ct. 1138 (1991).6 

' &, ee, The R e & I t g ~  Flexibility Act of 198Q, 5 U.S.C. $61 l(a)-(b)(l982)(expressly precluding 
substantive procedural judicial review of an agency's compliance with the Act). &g dso EXDOXT 
W l a t i o n s  of the War and National Defense Act, 50 U.S.C. $2412, Pub.L. 96-72 (1979)(expressly 
exempting certain actions taken under the Export Regulation subchapter of the War and National Defense 
Act from 5 U.S.C. $0 551, 553-559 of the APA and also g m  exem~ting such actions from the 

In WWI& the Supreme Court held that a federal civil rights statute requiring the losing party 
to pay "attorney's fees" did not require the losing party to pay "expert fees", where, inter alia, Congress 
in nufnerous other prior and contemporaneous statutes had express1 provided for the shifting of both 
attorney's fees expert witness fees. The Court explained: "%ngress could easily have shifted 
'attorney's fees and expert witness fees,' or 'reasonable litigation expenses,' as it did in contemporaneous 
statutes; it chose instead to enact more restrictive language, and we are bound by that restriction." 11 1 
S. Ct. at 1147. Just as a statutory right cannot be created by implication where Congress knew how to 
create such a right and could have done so but did not, so the right to judicial review cannot be 



Appellees nevertheless contend, based upon a single gxcemt from the conference report 

on the 1990 Act, that an intent by Congress to foreclose judicial review of appellees' 

procedural violations of the Act should be M. &g Appellees' Brief at 20-21. However, 

as appellants have previously demonstrated, the excerpt from the conference report upon which 

appellees rely, when read fairly and in context, at most evinces nothing more than an intent to 

free the base closure process from the administrative and ~lemaking procedural requirements 

of Chapter 5 of the APA, the provisions for procedural judicial review contained in Chapter 

7 of the APA. & Appellants' Brief at 20-26. 

Thus, the conference report, in the sentence preceding the text excerpted by appellees 

in their Brief, states: "-to the m l l m  
. . 

- affairs exce~tion of the Administrative Procedures 

m, no final agency action occurs in the case of various actions required under the base closure 

process contained in this bill. These actions therefore would not be subject to the rulemaking 

and adjudication requirements and would not be subject to judicial review." (Emphasis 

supplied). Com~are Appellants' Brief at 24 Appellees' Brief at 20. Appellees 

conveniently gloss over the fact that it is the "military affairs" exception of the APA which 

operates to free the process from the procedural hurdles of the rulemaking and adjudication 

requirements and judicial review for compliance therewith. The "military affairs" exception 

applies gn& to Chapter 5 of the APA, not Chapter 7, which governs judicial review and 

contains its own exceptions, of which "military affairs" is not one. Accordingly, appellants' 

reading of the conference report is the only one that is faithful to the text. 

Furthermore, appellees nowhere explain why, if this section of the conference report 

evinces a congressional intent to foreclose judicial review altogether, the report states only that 

"various actions required under the base closure bill" would not be subject to judicial review, 

and $en enumerates certain "[slpecific actions which would not be subject to judicial review". 

abrogated by implication where Congress knew how to abrogate the right and knew that the right would 
be presumed to exist in the absence of clear and convincing evidence of a contrary intent. 



If the conferees intended to foreclose judicial review altogether at every juncture in the process, 

why did they refer only to "various" actions instead of "all" actions or simply "the" actions? 

Similarly, why did the conferees need to enumerate "specific actions" which would not be 

subject to review, thereby implying that other specific actions would be subject to review? &g 

& Appellants' Brief at 25-26. The answer is plain: the conferees did a intend to preclude 

judicial review, in particular judicial review of procedural integrity. Thus, the excerpt from 

the conference report relied upon by appellees is hardly "clear and convincing evidence" of a 

congressional intent to preclude all judicial review, nor does it even make it "fairly discernible" 

that Congress intended to preclude all judicial review. Block, 

Just as appellees have failed to establish that an intention by Congress to preclude 

judicial review of the procedural integrity of agency action can be inferred from the original 

conference report on the Act, so they err in contending that such an inference can be drawn 

from the conference report which accompanied recent amendments to the Act. @gg Appellees' 

Brief at 23). The new conference report simply reiterates verbatim language from the original 

conference report. ' Since, as appellants have demonstrated, the strong presumption in favor of 

judicial review is overcome by the language in the original conference report, that 

' Appellees also advance the groundless claim that the conference report does not distinguish 
between substantive and procedural judicial review, and that therefore procedural review is precluded. 
&g Appellees' Brief at 21-22. The fact that no such distinction is drawn is patently irrelevant, as none 
of the numerous cases cited by appellants where courts have allowed procedural review of agency action 
required any showing of a congressional distinction between procedural and substantive review. 
Appellants' Brief at 13-20. Indeed, there is no authority for appellees' implicit assumption that Congress 
must specifically distinguish between procedural review and substantive review in order to preserve the 
historic right to review for procedural integrity of agency action. On the contrary, given the abundant 
authority holding that judicial review for procedural integrity is available even if the statutory language 
gx~r&& precludes review @ Appellants' Brief at 15-20), it would at a minimum require unambiguous 
statutory language expressly precluding procedural review to preclude judicial review of the integrity of 
the process. cf. Thom~son v. Clark, 741 F.2d 401, 405 (D.C. Cir. 1984). 

& & 137 Cone. Rec. S17411 (dailv ed. Nov. 21. 199l)(statements of Senator Nunn, 
Chairman of the Senate Armed Services Committee). 



presumption obviously cannot be defeated by the mere repetition of the same language in the 

new conference report. 

Appellees' attempt to "infern congressional intent from the prior conference reports must 

also be rejected because both Houses of Congress have now voted on and a 

Congressional Resolution expressly providing that in maintaining the limited oversight role 

envisioned by the Act, Congress did intend to displace the historical role of the independent 

judiciary in scrutinizing agency compliance with statutorily prescribed procedural safeguards. 

Thus, the Congressional Resolution provides: 

It is  the sense of the Congress that in acting on the Joint 
Resolution of Disapproval of the 1991 Base Closure Commission's 
recommendation, the Congress takes no ~os i t ion  on whether there 
has been com~liance bv the Base Closure Commission. and the 
Department of Defense with the requirements of the Defense 
Closure and Reali~nment Act of 1990, Further, the vote on% 
resolution of disapproval shall not be intemreted to i m ~  
Coneressional - ag roval of all actions taken by the Base Closur$ 
Commission and the Department of Defense in fulfillment of the 
responsibilities and duties conferred upon them by the Defense 
Base Closure and Realignment Act of 1990, but & the approval 
of the recommendations issued by the Base Closure Commis~ion. '~ 

Appellees' observation that the recent amendments did "not amend the 1990 Act to authorize 
judicial review of suits relating to the Act" (Appellees' Brief at 23) is irrelevant since judicial review 
is presumed to exist unless Congress acts to preclude it. What is pertinent is that the recent amendments 
did not preclude judicial review. Likewise, the fact that the amendments were passed three weeks after 
the District Court herein dismissed the present suit bee id.) does not imply that Congress endorsed the 
result below. The District Court's decision had already been appealed to this Court, and while Congress 
could have endorsed the result below by amending the Act to preclude judicial review, it did do so. 

'O At the time appellants filed their opening Brief in this appeal, the quoted language existed only 
in the form of a Resolution adopted by the Senate. & Appellants' Brief at 31. Subsequently, on 
November 20, 1991, the same language was adopted by the House of Representatives. !&g H.R. 2521, 
102nd Co (199U. When originally filed with the Senate, the Resolution was preceded by 
n f i n d i n g s " ~ i n g  the availability of judicial review of the procedural integrity of the base closure 
process. The "findings" were included solely in order to explain the purpose of the proposed Resolution. 
Having accomplished that purpose, and since preliminary findings are not required for a Congressional 
enactment of this nature, the "findings" were not presented to the Senate for debate or enactment. Thus, 
appellees err in suggesting that this Court should infer from the fact that the findings were not enacted 
as part of the Resolution that Congress disapproved them. &g Appellees' Brief at 34 n.8. On the 
contrary, Congress implicitly endorsed the findings in passing the Resolution which addressed the 
question of judicial review. 



H.R. 252 1, 102nd Cong., 1 st Sess. (199 l)(emphasis supplied). This authoritative expression by 

Congress that it did llPt intend to preclude the role of the courts in overseeing procedural 

compliance by the DoD and the Commission is dispositive and clearly outweighs and 

supersedes any arguably contrary language in the preceding conference reports. As the 

Supreme Court recently instructed in W est Vir e i n i a University Hos~itals. Inc. v. C w  , 111 

S.Ct. 1138 (1991), the "best evidence" of congressional intent "is the statutory text adopted by 

both Houses of Congress and submitted to the President" and where statutory language is 

unambiguous, "we do not permit it to be expanded or  contracted by the statements of individual 

legislators or committees during the course of the enactment process. " 1 11 S. Ct. at 1 147. 

Indeed, Congress' resolution that it did intend to abolish the historic duty of the 

federal judiciary to protect the procedural integrity of administrative actions conclusively puts 

to rest appellees' argument that the Act's "elaborate mechanisms for Congressional oversight 

and involvement" "leave no room for judicial involvement". Appellees' Brief at 24, 26. There 

can now be no doubt that not only "room" exist for judicial involvement, but that the 

judiciary must intervene if there is to be any hope of fuliilling the mandate of the Act to 

provide a "fair process" in closing bases." 

2. Appellees' Attempt t o  Abolish the Distinction Between Procedure and 
I ~ S U D D O ~ ~  - ble 

In addition to attempting to interpose an incorrect legal standard in order to immunize 

their wrongful actions from judicial review, appellees also seek to persuade this Court of the 

counterintuitive and insupportable notion that there is no meaningful distinction between 

" Even when considered in the abstract, appellees' contention that there is no room in the Act for 
the involvement of the independent judiciary runs counter to this nation's "check and balance" system 
of government. As held in united States v. Nixon, 418 U.S. 683 (1974): "Notwithstanding the 
deference each branch must accord the others, the 'Judicial Power of the United States' vested in the 
federd courts by Art III, Q 1, of the Constitution can no more be shared with the Executive Branch than 
the Chief Executive, for example, can share with the Judiciary the veto power, or the Congress share 
with the Judiciary the power to override a Presidential veto. Any other conclusion would be contrary 
to the basic concept of separation of powers and the checks and balances that flow from the scheme of 
a tripartite government. The Federalist, No. 47, p 313 (S. Mittell ed. 1938). We therefore reaffirm 
that it is the province and duty of this Court 'to say what the law is' ...." 418 U.S. at 704-05. 



procedure and substance. 'nus, appellees claim throughout their Brief that appellants' 

challenge to appellees' violation of the procedural requirements of the Base Closure Act, though 

clearly procedural in nature, is nevertheless substantive because the relief sought "is entirely 

substantive." Appellees' Brief at 16; B & a. at 12, 29, 31, 37-38. 

Appellees' distinction between procedural and substantive relief is not supported by any 

authority whatsoever. Virtually all challenges to agency action seek an order setting aside or 

invalidating agency action, as the APA specifically empowers federal courts to do. &g 5 

U.S.C. 6706 ("the reviewing court shall * * * hold unlawful and set aside agency action 

findings and conclusions found to be -- arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law . . .) (emphasis supplied); Appellants' Brief at 

13-20 (and cases cited therein). This is the same relief sought by appellants herein, and does 

not transform a clearly procedural challenge into a substantive one. According to appellees' 

logic, a challenge to procedure simply cannot exist, as all challenges to agency action would 

& be substantive. Such logic is at odds with the APA itself, which recognizes the 

proceduralhubstantive distinction, and flies in the face of the abundant case law recognizing the 

distinction. & Appellants' Brief at 13-20. 

Appellees also premise their claim of immunity from judicial review on the argument 

that the 1990 Act was specifically designed to eliminate "procedural barriers," and therefore 

implicitly precludes review of challenges to the procedural integrity of agency action undertaken 

pursuant to the Act. & Appellees' Brief at 4, 5, 7, 9, 16, 18, 22, 29-32. To support this 

argument, appellees assert that the obstacles to base closure prior to the 1988 and 1990 Acts 

were procedural in nature, and that there were "explicit steps taken by the 1988 and 1990 Acts 

to eliminate such procedural barriers. " Id. at 30. In particular, appellees rely on the fact that 

the 1988 and 1990 Acts waived the applicability of the National Environmental Policy Act 

(NEPA) to base closures under the Acts. &g Id. at 29-33. However, there is no factual or 



legal support for appellees' argument. As appellants have demonstrated, the 1990 Act 

established procedural safeguards than any of its predecessor base closure statutes. 

As they do throughout their Brief, appellees attempt to ignore that the 1990 Act 

expressly declared as its purpose: "to provide a fair process . . . . " 10 U.S.C. §2901(b) 

(emphasis added). However, appellees themselves also admit that "Congress placed great 

importance on the procedural integrity of the base closure process" under the 1990 Act. 

Appellees further concede that "[ilt is unquestionably true that when Congress framed the terms 

of the 1990 Act, one of its major concerns was to ensure the use of fair and unbiased 

procedures in identifying unneeded domestic military bases." Appellees' Brief at 32. These 

admissions are clearly inconsistent with and vitiate appellees' claim that the 1990 Act was 

designed to remove procedural barriers to base closures. On the contrary, as appellees admit, 

because of the paramount congressional concern for procedural integrity, whatever the 1990 Act 

did with respect to NEPA, it clearly added other procedural safeguards to the base closure 

process. Sr;f at 3-6. 

Even if appellees' NEPA argument had any factual basis -- which it clearly does not -- 

it is legally insupportable. Assuming NEPA is primarily a procedural statute, the fact that 

Congress waived its applicability to base closures under the 1988 and 1990 Acts plainly does 

not suggest, let alone compel, the conclusion that Congress therefore intended to preclude 

procedural challenges to appellees' actions. 

On the contrary, well-established principles of statutory interpretation require that the 

opposite inference be drawn from Congress' waiver of the applicability of NEPA. The 

principle of unius a g!xclusi~ dterius dictates that "the enumeration of specific 

exclusions from the operation of a statute is an indication that the statute should apply to all 

cases.not specifically excluded." Cash Currencv Exchanges Inc. v. Shine, 762 F.2d 542, 554 

(7th Cir.), s r t .  denied, 474 U.S. 904 (1985); &, In Re Gerwer, 898 F.2d 730, 732 (9th 

Cir. 1990); Rylewicz v. Beaton Services. Ltd., 888 F.2d 1175, 1181 (7th Cir. 1989); United 



v. J O ~ ,  567 F.2d 965, 967 (loth Cir. 1977). Thus, since Congress expressly 

circumscribed only one limited type of procedural challenge to the base closure process, &, 

NEPA challenges, the clear inference is that Congress did intend to prohibit 

procedural challenges which might be brought under the general provisions of the APA. If 

Congress intended to strip away the fundamental right of review for the procedural integrity of 

agency action broadly granted by the APA, at an irreducible minimum Congress would have 

ex~ressly waived the applicability of the APA as it did the applicability of NEPA. Congress' 

failure to do so, far from supporting appellees' arguments against judicial review, only serves 

to bolster the case for judicial review under well settled principles of statutory construction. 

Moreover, the type of procedural review under the APA sought by appellants herein is 

fundamentally different from the review available under NEPA. As appellees themselves 

admit, NEPA is explicitly a disclosure statute. 42 U.S.C. $4321. NEPA embodies a 

congressional judgment on the importance of awareness and preservation of the environment, 

and operates to require disclosures regarding environmental effects of federal actions. Id. 

By contrast, review for procedural conformity to statutory mandate under the APA 

reflects a wholly different legislative goal of Congress, namely, ensuring the integrity of 

administrative determinations and procedures, and the adherence of administrative agencies to 

statutory commands. Setting agencies free to disobey the very laws under which they operate 

is a far different and infinitely graver matter than Congress' temporarily subordinating the goals 

of promoting environmenl d i sc l~sure .~~  Appellees' lumping together of these radically 

different congressional purposes cannot be justified by law or logic. 

12 . Furthermore, given that environmental considerations were criteria for closure both under the 
1988 and 1990 Acts, Congress was not even necessarily subordinating the goals of NEPA, but rather 
was satisfied that those goals would be met through the 1988 and 1990 Acts irrespective of NEPA. 
Indeed, the conference report on the 1988 Act specifically states: "The conferees expect that the 
Department of Defense will conduct the analysis that is required by the NEPA after the Secretary has 
made his decision on the closure or nxdignrnent of an installation." 1988 U.S. Code Conmessional and 
Administrative News. 3402. 



Preclusion of judicial review of agency procedural action raises the haunting specter of 

an uncontrolled bureaucracy wantonly disregarding the rights of individuals and the commands 

of Congress. If it were truly the intent of Congress to start down this dangerous slippery 

slope, Congress at an irreducible minimum would have smifically waived the applicability of 

the APA to the 1990 Act. It did not, and such an intent cannot be cavalierly implied. 

3. Permitting Judicial Review of the Procedural Integrity of Appellees' 
Actions Would Not Upset Any Delicate Balance Between the Executive 
Branch and Con- 

Appellees repeatedly describe the 1990 Act as a "carefully structured statutory 

compromise" between Congress and the Executive Branch, and admonish this Court that it 

would be upsetting that "delicate balance" if it were to permit judicial review of appellees' 

admittedly wrongful procedural actions. &g Appellees' Brief at 24-26; see & d. at 16-18. 

Thus, appellees argue that "[tlhe Act that authorizes the President's action is an intricate and 

delicate statutory compromise, one that balances the interests of the Executive Branch and 

Congress in order to arrive at a consensus on the selection of bases for closure and 

realignment." a. at 17-18. 

Appellees, however, nowhere specify which competing interests of Congress and the 

Executive Branch regarding base closure and realignment are so "delicately balanced" that any 

judicial review whatsoever would bring the statutory edifice crashing down. In fact, the 

Executive Branch and Congress, and indeed appellants herein, agree on the paramount 

substantive judgment which the 1990 Act embodies, namely, that military bases must be closed 

and realigned. That objective is not controversial and does not implicate the delicate balancing 

of competing constitutional and institutional prerogatives. 

The case upon which appellees principally rely, Armstrong v. Bush, 924 F.2d 282 

@. C-. Cir. 1991), is inapposite. Unlike the present case, the challenge involved in Armstrong 

was substantive, not procedural. Furthermore, the statute involved in Armstrong, the 

Presidential Records Act ("PRA"), raised a truly delicate constitutional issue of the balance 



between congressional power and presidential prerogative.13 The PRA regulates the 

preservation and disposal of presidential records, requiring the President to preserve records 

which reflect the performance of his duties, and allowing him to dispose of those records which 

are of little historical significance. 924 F.2d at 285-86. Under the PRA, the Archivist of the 

United States may notify Congress of the President's intent to dispose of records, and if the 

Archivist notifies Congress, the President must wait 60 days before destroying the records. 

The Armstrong plaintiffs were suing to prevent the proposed destruction of records under the 

PRA. 

The D.C. Circuit held that the "PRA is one of the rare statutes that does impliedly 

preclude substantive judicial review." 924 F.2d at 290. The Court reached this conclusion, 

however, only because the statutory scheme in question kept "in equipoise important competing 

political and constitutional concerns." 924 F.2d at 290 (emphasis supplied). The Court 

explicitly identified these competing concerns as follows: 

First, Congress sought to establish the public ownership of 
presidential records and ensure the preservation of presidential 
records for publ~c access after the termination of a President's 
tern in office. . . . But Congress was also keenly aware of the 
separation of power concerns that were implicated bv leeislation 
regulating the conduct of the President's dailv o~eritions . , . . 
Congress therefore sought assiduously to minimize outside 
interference with the dav-to-dav o-perations of the President and his 
closest advisors and to ensure executive branch control over 
presidential records during the President's term in office. 

924 F.2d at 290 (emphasis supplied; citations omitted). 

The instant challenge of the procedural integrity of the base closure process does not 

involve any competing political or constitutional concerns, as Congress and the President, and 

indeed even the appellants herein, agree that military bases must be closed and realigned. That 

l3 Armstrong also involved a challenge to an agency determination made pursuant to another 
federal statute, the Federal Records Act, which the Court found did preclude judicial review. This 
important holding of the case is discussed in Appellants' Brief at 38-39. 
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objective is applauded by all and simply does not implicate separation-of-powers concerns or 

the balance of competing constitutional prerogatives as did the PRA in Armstrong. 

The QnlY judicial review here sought by appellants arises from appellees' intentional 

failure to adhere to the procedural mandates of the Base Closure Act, which has nothing to do 

with balancing the competing interests of Congress and the Executive Branch. Indeed, as the 

Congressional Resolution sunr;i at pp. 12-13 confirms, Congress and the President had every 

right to rely on the procedural integrity of the process that led to the base closure 

recommendations, and both branches have a coordinate interest in allowing the federal judiciary 

to carry out the procedural aspect of the review function as the historical exponent of 

procedural fairness. Indeed, the Chairman of the Senate subcommittee reviewing appellees' 

recommendations specifically stated that "we will leave to the courts the question of the 

interpretation of the act and the result that took place with respect to [the Philadelphia 

Shipyard]." Hearing to Receive a R m r t  by the Defense Base Closure and Realignment 

Commission and to Consider Senate Joint Resolution 175. A Joint Resolution DisaDDroving the 

Recommendations of the Defense Base Closure and Realignment Commission. Before the 

Senate Subcommittee on Readiness. Sustainability and S u ~ ~ o r t  of the Senate Armed Services 

Committee, 102nd Cong., 1st Sess. (statement of Senator Dixon, Subcommittee Chairman). 

Appellees' citation of .Banzhaf v. Smith, 737 F.2d 1167 @.C.Cir. 1984), is also 

misplaced. In fact, far from supporting appellees' argument, Banzhaf undermines it completely. 

The Banzhaf plaintiffs were members of the public who sought judicial review of the 

substantive decision of the Attorney General not to seek appointment of independent counsel to 

investigate allegations of wrongdoing. Even though relevant statutes explicitlv precluded 

review of that determination, the Court went on to analyze whether judicial review was 

appropriate, observing that "congressional preclusion of some review does m~ in itself force 

the conclusion that Congress intended to preclude all review . . . ." 737 F.2d at 1167 

(emphasis supplied). 



The Banzhaf court then found that judicial review was precluded in that case only 

because of unique statutory language and structural considerations including, inter &, "[tlhe 

lack of any authorization for petitions by the public or review at the behest of members of the 

public"; "explicit provision of congressional oversight to keep the Attorney General to his 

statutory duty"; Congress' desire to "prevent premature airing of criminal changes that might 

prove on investigation to be unfounded"; and "the limits on review built into the statute . . . ." 
737 F.2d at 1169. Thus, Banzhaf s only relevance to this matter is its application of the 

principle that even statutory language expressly precluding review is not, without a great deal 

more, sufficient to cut off judicial review. 

Accordingly, appellees' contention that judicial review of their violations of the 

procedural requirements of the Base Closure Act would upset a delicate constitutional balance 

must be rejected. 

4. The T i e  Lits On Various Actions Required Under The 1990 Act 
Do Not Suggest A Congressional Intent To Preclude Judicial Review 
Of The Procedural Inte~ritv Of The Base Closure Process 

Appellees also contend that the 1990 Act imposes "a rigid series of deadlines and time 

limits to expedite the base closure process" and that "[alllowing private parties to drag the base 

closure process through a series of judicial challenges, with the protracted delays inherent in 

such litigation, would be directly antithetical to this expedited purpose." Appellees' Brief at 

27. Once again, appellees conveniently ignore that the 1990 Act expressly declares as its 

purpose the providing of a "fair process" as well as their own admission that "Congress placed 

great importance on the procedural integrity of the base closure process" under the 1990 Act. 

Appellees' Brief at 32. Given the overriding importance which Congress placed on procedural 

integrity, it is inconceivable that Congress intended for the federal courts, the "exponents of 

procedural fairness" in this country, not to play some role in policing the procedural integrity 

of the process. &g We~erhaeuser Com~anv v. Costle, 590 F.2d 101 1, 1027 (D.C. Cir. 1978). 

On the contrary, the statement of the Chairman of the Senate subcommittee reviewing 



appellees' recommendations clearly indicates Congress' expectation that the federal courts 

would fulfill this function. &g SUDQ at 19. 

The cases cited by appellees are not only readily distinguishable in several critical 

respects from the instant caw, but also refute appellees' contention that the 1990 Act's 

purported "premium on speed" precludes judicial review for violations of the Act. In 

particular, in each of the cases cited by appellees in this regard, Moms v. Gressettg, 432 U.S. 

491 (1977), Lone Pine Steering Comm. v. EPA, 777 F.2d 882 (3d Cir. 1985), cert. denied, 

476 U.S. 11 15 (1986) and Wheaton Industries v. EPA, 78 1 F.2d 354 (3d Cir. 1986), the courts 

precluded judicial review at some juncture of an administrative process on the explicit 

understanding that judicial review of some sort would be available, though at a later time. This 

principle -- that judicial review may be cut off at one juncture in an administrative process so 

long as some type of judicial review is available at another point -- is similar to the principle 

applied in the cases cited by appellants holding that procedural review is available 

notwithstanding explicit statutory language purporting to foreclose judicial review. See 

Appellants' Brief at 15-20. 

Thus, this Circuit in Lone Pine found only pre-enforcement judicial review precluded 

under CERCLA, but expressly noted that the affected parties would be afforded judicial review 

after the EPA had responded to the threat to public health. 777 F.2d at 885 ("In some 

instances, however, particularly when the public health is threatened, an administrative agency 

is permitted to act first and litigate later."). And in Moms, the Supreme Court likewise 

emphasized that there would be "no bar to subsequent constitutional challenges to the 

implemented legislation . . . ." 432 U.S. at 504. 

In the same fashion, as appellants have already pointed out, it is conceivable that 

Congress intended to preclude substantive judicial review under the 1990 Act at certain 

junctures in the statutory process, as litigation during the process leading up to the Base 

Closure Commission's final recommendations could possibly delay the selection and 



recommendation process in an unintended fashion. &g Appellants' Brief at 25, n. 14. 

However, as in m, -Wheaton Industries and Moms, delaying judicial review does not 

suggest that judicial review at a later step -- after the process has run its course and the closure 

and realignment recommendations have been made to the President and Congress -- would be 

foreclosed. To the contrary, Lone Pine, Wheaton Industries and Morris indicate that federal 

courts will find that judicial review is foreclosed at one stage of an administrative process only 

if there will be judicial review available at a later stage. 

Appellees' cases are also inapposite because the statutes involved were entirely different 

than the 1990 Act, which was expressly designed to provide a "fair process" and was enacted 

by a Congress which put paramount importance on procedural integrity. &g at 2-6. This 

alone is sufficient to distinguish these cases, particularly in light of the Supreme Court's 

admonition in Moms that "every judicial holding with respect to implied preclusion of judicial 

review is unique. " 432 U.S. at 505 n. 20. 

Each of appellees' cases is likewise distinguishable on grounds more specific to each. 

Both Lone Pine and Wheaton Industries involved the same statute, the Comprehensive 

Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), as well as the 

same basic issue of whether CERCLA authorizes judicial review of the EPA's determination 

to clean-up a contaminated site, & pre-enforcement judicial review, or whether parties might 

only litigate with the EPA &&I: the clean-up was instituted. Lone Pine, 777 F.2d at 884- 

885; Wheaton Industries, 781 F.2d at 356-357. This Court declined to allow pre-enforcement 

judicial review in Lone Pine on the grounds that Congress had specifically identified the grave 

threats to public health which pre-enforcernent review might cause, finding that "[iln some 

instances, however, particularly when the public health is threatened, an administrative agency 

is permitted to act first and litigate later. " 777 F. 2d at 885. This Court explicitly applied this 

same rationale in Wheaton Industries and likewise found that pre-enforcement judicial review 



was unavailable. In both cases, however, judicial review m available after the clean-up was 

instituted. 

In , the Supreme Court addressed the Voting Rights Act, Section 5 

of which postponed for 60 days the implementation of validly enacted state legislation regarding 

reapportionment, during which time the Attorney General was empowered to disapprove the 

legislation if he found that it had the purpose or effect of discriminating on account of race or 

color. If the Attorney General did not object within 60 days, the statute provided that the state 

legislation could then be implemented. The issue on appeal was whether the Voting Rights Act 

precluded judicial review of the Attorney General's failure to object to the state legislation 

within the 60 day period. 

The Supreme Court found that judicial review of the Attorney General's determination 

was precluded, as the "unusual" and "severe" procedure established by Section 5 of the Voting 

Rights Act "strongly suggests that Congress did not intend the Attorney General's actions under 

that provision to be subject to judicial review." 432 U.S. at 501. The Court was particularly 

troubled by the federal impingement on the state legislative process entailed by Section 5: 

The Congressional intent is plain: The extraordina~ remedv of 
postponing the im~lementation of validlv enacted state legislation 
was to come to an end when the Attorney General failed to 
interpose a timely objection based on a complete submission. 
Although there was to be no bar to subsequent constitutional 
challenges to the implemented legislation, there also was to be "no 
dragging out" of the extraordinary federal remedy beyond the 
period specified in the statute. 

432 U.S. at 504 (emphasis supplied). 

Obviously there is no draconian federal interference in state legislative matters present 

in the instant case which would justify precluding procedural review. Likewise, there is no 

imminent threat to public health or welfare comparable to that which justified precluding pre- 

enforfement judicial review in Lone Pine and Wheaton Industries. Accordingly, appellees' bald 

claim that "filudicial review has been held to be precluded under other statutes where the 

statutory scheme placed a premium on speed" utterly fails to take account of the peculiar and 



unique circumstances distinguishing each of these cases from the instant matter. Appellees' 

Brief at 28. 

For these reasons, far from demonstrating that the 1990 Act's purported "premium on 

speed" suggests a congressional intent to totally foreclose judicial review, the authorities cited 

by appellees demonstrate the appropriateness and necessity of judicial review for procedural 

integrity in this matter. 

5. Appellees Fail Completely To Distinguish The Abundant Authority 
Cited By Appellants To Demonstrate The Availability Of Judicial 
Review For Procedural Violations Of The Act 

In their Brief, appellants cited several cases explicitly holding that procedural review 

was available notwithstanding an express statutory preclusion of review. & Appellants' Brief 

at 16-18; &Q First Federal Savings and Loan Association of Lincoln v. Casari, 667 F.2d 

734, 739-740 (8th Cir.), certdenied, 458 U.S. 1106 (1982); Hollinesworth v. Harris, 608 F.2d 

1026 (5th Cir. 1979); Graham v. Caston, 568 F.2d 1092, 1097 (5th Cir. 1978). Appellants also 

cited decisions of the Supreme Court and the Third Circuit that strongly support the availability 

of judicial review in this context. Appellants' Brief at 18-20; see also M c N q  v. Haitian 

Refugee Center, 11 1 S. Ct. 888 (1991); Bowen v. Michigan Academv of Familv Phvsician~, 

476 U.S. 667 (1986); Kirbv v. United States Department of Housing & Urban Development, 

675 F.2d 60 (3d Cir. 1982). Appellees have failed to rebut these cases in any material way 

and have relied on purported distinctions which are transparently frivolous. 

With regard to Casari and Hollinesworth, appellees merely note that those cases "turn 

on the specifics of the Medicare statute." Appellees' Brief at 35. To be sure, every case on 

preclusion of judicial review turns to some extent on the "specifics" of the statute at issue. But 

that does not suggest that those cases are inapplicable or irrelevant. Moreover, the Eighth 

Circuit in Casari and the Fifth Circuit in Hollingsworth plainly did not limit their holdings to 

the Medicare statute, nor is there any special feature of that statute which would render the 

principle applied in those w s  inapplicable to the instant matter. Appellees' purported 



distinguishing of Graham on the ground that the challenge therein involved an agency's failure 

to act, whereas the instant case challenges an agency's manner of acting, is completely 

ineffectual, and even the Graham court itself placed no emphasis whatsoever on that fact. 

Appellees also advance the peculiar argument that the "moral" appellants draw from 

these cases is an "illusory one", because allegedly under Block, the question is not whether the 

statute explicitly bars judicial review, but whether Congress' intent to preclude review is "fairly 

discernible in the statutory scheme." Appellees' Brief at 36. This argument misses the obvious 

point of these cases and their significance to this matter, namely, that whether a congressional 

intent to preclude judicial review is "fairly discernible," or even in the extreme case where 

such preclusion is expressly stated, procedural review will not be cut off absent extraordinary 

and specific congressional command. Cf. Thompson v. Clark, 741 F.2d 401 (D.C. Cir. 1984). 

Appellees' attempt to explain away is likewise patently meritless, as they offer not 

a single reason why the reasoning applied by this Circuit in Kirby with respect to 5 U.S.C. 

§701(a)(2), the APA's "committed to agency discretion" exception to judicial review, should 

not apply with equal force to the APA provision involved herein, §701(a)(l). This Court in 

Kirbv held that since the APA exclusion only applies "10 the extent that . . . agency action is 

committed to agency discretion by law," 5 U.S.C. $701 (emphasis supplied), procedural review 

was available even though substantive review might not be. 675 F.2d at 67. Instead of 

explaining why they believe this reasoning would not be equally applicable to the APA 

exception involved herein, appellees merely cite Wilmington United Neiehborhoods v. United 

States, 615 F.2d 112, 118 (3d Cir.), cert. denied, 449 U.S. 827 (1980), for the proposition that 

this Court has rejected the distinction between procedure and substance in the context of 5 

U.S.C. 5701(a)(l). 

- Appellees misread Wilmington. The plaintiffs therein challenged a determination made 

by the Secretary of Health Education and Welfare pursuant to a statute which gxplicitly 

provided that "[a] determination by the Secretary under this section shall not be subject to 



administrative or judicial review. " 615 F.2d at 1 15. Seeking to evade this bar to substantive 

review of the Secretary's determination, the Wilmington plaintiffs simply mislabelled their 

challenge "procedural," even though it was plainly an attack on the Secretary's substantive 

determination. This Court easily pierced the thin disguise. 615 F.2d at 118. 

Appellants in the present case are plainly aggrieved by procedural violations of the Act. 

Appellees have not argued, nor could they credibly, that no procedural violations occurred. 

Indeed, for the purposes of their motion to dismiss, appellees admit the gross procedural flaws 

alleged by appellants. Accordingly, Wilmington is utterly irrelevant. 

Finally, appellees attempt to distinguish Bowen and McNary on a ground which only 

undercuts their position. According to appellees, Bowen and McNary merely distinguish 

between two different kinds of substantive review, not between procedural and substantive 

review. Appellees' Brief at 36. However, appellees do not dispute that in those cases the 

Supreme Court held that judicial review was available despite the statute's express preclusion 

of such review. &g Appellants' Brief at 19-20. Therefore, if appellees are correct in their 

contention, the fact that Bowen and McNary permitted judicial review of a substantive 

determination -- even in the face of express statutory language precluding such review -- can 

only support apellants' argument in favor of judicial review. 

Accordingly, appellees fail in their attempt to distinguish the authorities cited by 

appellants. 

C. bgellees' Claims Concerning the Political Ouestion Doctrine Are Meritless 

Appellees also claim that the political question doctrine forecloses judicial review of the 

procedural integrity of their actions under the Base Closure Act on two alternate bases: that 

judicial review would show a "lack of respect" due the Executive Branch and Congress, and 

that there is "a textually demonstrable constitutional commitment of the issue to a coordinate 

political department." Appellees' Brief at 37-40. 



With regard to the "liick of respect" contention, appellants have already cited ample 

authority holding that federal courts do not show any lack of respect for the Executive Branch 

or Congress in performing their historical function of ensuring that administrative agencies act 

in procedural conformity with the mandates of Congress. &g Appellants' Brief at 32-37. 

Appellees do not attempt to distinguish even one of the numerous Supreme Court and Circuit 

Court holdings recognizing and applying this principle. Instead, in a tacit admission that this 

ample precedent inters their political question claim, appellees simply revert to their strained 

and obscure argument that procedure is actually substance in this case because the relief sought 

is allegedly "substantive." Appellees' Brief at 37-38. As appellants have shown a at 13- 

17, this argument is frivolous." 

Appellees' next argue that the Constitution commits "virtually all decisions concerning 

military organization to the political branches, and such questions are therefore unreviewable 

by the judiciary." Appellees' Brief at 39. In fact, contrary to this extravagant claim, federal 

courts routinely decide a myriad of questions concerning "military organization," including 

questions concerning military personnel, s. u, Falk v. Secretary of the Army, 870 F.2d 

941 (2nd Cir. 1989); Watkins v. United States Armv, 875 F.2d 699 (9th Cir. 1989), cert. 

denied, 11 1 S.Ct. 384 (1990); the award of military contracts for important military hardware, 

see, u, International Assoc. of Machinists and Aeros~ace Workers v, Secretary o - f the Navy, 

915 F.2d 727 (D.C. Cir. 1990); McDonald Welding v. We&, 829 F.2d 593 (6th Cir. 1987); 

and the construction of military facilities, s, e.p., Friends of the Earth v. U.S. Navy, 841 

F.2d 927 (9th Cir. 1988). To suggest that every agency action done pursuant to a statute 

'' Appellees also contend that "[tlhe lack of respect that gives rise to a political question is 
especially pronounced in this case because the Act assigns Congress, rather than the courts, the role of 
passing judgment on the base closure decision of the Executive Branch." Appellees' Brief at 38. In 
fact, the Act nowhere "assigns Congress, rather than the Courts" the duty to review the procedural 
integrity of the base closure process and the adherence by appellees to their statutory duties. On the 
contrary, as the Congressional Resolution makes clear, it is manifestly the statutory duty of Congress 
to pass on procedural questions, nor does Congress have the institutional experience of the federal courts 
in investigating and determining such procedural matters. 



which regulates military organization is non-reviewable is simply wrong and contradicted by 

abundant case law. 

Appellees further contend that because Article I vests Congress with the power to "raise 

and support Armies," "make rules for the Government and regulation of the land and naval 

forces, " and "provide for the organizing, arming, and disciplining [ofJ the Militia" (Article I, 

Section 8, clauses 12, 14 and 16), all decisions concerning military organization are 

unreviewable. In fact, Article I, Section 8 also vests Congress with the power, inter alia, to 

lay and collect taxes (clause 1); to regulate commerce among the several states (clause 3); to 

establish naturalization rules (clause 4); and "to promote the progress of science and useful arts 

by securing for limited times to authors and inventors the exclusive right to their respective 

writings and discoveries" (clause 8). It would be patently absurd to argue that all decisions 

concerning taxation, interstate commerce, immigration or patents and copyrights are therefore 

committed to the political branches and hence unreviewable under the political question 

doctrine. Appellees' argument is manifestly frivolous. 

Furthermore, the instant. case bears not even a remote resemblance to the cases cited by 

appellees in support of their argument that "all decisions concerning military organization" are 

unreviewable. For example, the plaintiff in Luftig v. McNamara, 373 F.2d 664 (D.C. Cir.), 

cert. denied, 387 U.S. 945 (1967), was an army private who sought a declaration that the 

"American military action in Vietnam [was] unconstitutional and illegal . . . . " 373 F.2d at 

665. The plaintiff also sought to enjoin the Secretary of Defense and the Secretary of Navy 

from sending him to Vietnam. u. The plaintiffs in Gilliean v. M o r a ,  413 U.S. 1 (1973), 

were students at Kent State University at the time the Ohio National Guard killed and injured 

several students during an anti-war demonstration. Plaintiffs sought relief which would have 

requid  the Court "to assume continuing regulatory jurisdiction over the activities of the Ohio 

National Guard." 413 U.S. at 5. In particular, plaintiffs sought a "judicial evaluation of the 

appropriateness of the training, weaponry and orders of the Ohio National Guard," and the 



judicial establishment of "standards for the training, kind of weapons and scope and kind of 

orders to control the actions of the National Guard." 413 U.S. at 5-6. It was in view of this 

sweeping relief sought by plaintiffs that the Supreme Court held that plaintiffs' claim was 

barred by the political question doctrine. 

The contrast between these cases and the instant one could hardly be more dramatic. 

Appellants herein do seek to involve this Court in any military decisions or determinations 

involving the deployment, training or use of military personnel, or the foreign or military 

policy of the United States, which matters are traditionally barred from review by the political 

question doctrine. Rather, appellants seek to establish that the procedures mandated by 

Congress have been floutid by federal agencies, a function routinely undertaken by federal 

courts, and one which "derives from this country's historical reliance on the courts as the 

exponents of procedural fairness." Weverhaeuser Company, 590 F.2d at 1027. The fact that 

it is military facilities being closed, as opposed to customs warehouses, government research 

facilities or any other federal offices is simply not relevant. It is the integritv of the process 

which is at issue in this lawsuit. 

Accordingly, appellees' claim that the political question doctrine insulates their admitted 

violations of the Base Closure. Act's procedures from judicial review is manifestly erroneous 

and must be rejected. 

11. Appellants Have Standing to Challenge Appellees' Failures to Comply With The 
Procedures Mandated Bv the Base Closure Act 

Though the District Court clearly assumed the standing of the appellants and went on 

to reach the issue of justiciability, appellees now claim that such standing is lacking. Appellees 

conceded below that a "court will not adjudicate the standing of all plaintiffs so long as it finds 

one to have standing. " lReply at 161. Nevertheless, they assert that none of the appellants has 

standing to challenge their blatant violations of the Base Closure Act. 



A. Appellant Workels and Unions Have Standing Under The APA and the 
Constitution T o  Challenge A D D ~ ~ ~ S '  Wron~ful Actions 

Appellees rely on a distortion of the requirements of the zone of interest test, as well 

as of the purpose of the Base (2losure Act, to support their argument that appellant workers and 

unions lack standing under the APA. This argument is both legally and factually insupportable. 

First, appellees have blatantly misstated the "zone of interest" test articulated by the Supreme 

Court for standing under the A.PA. In Clarke v. Securities Industry Association, 479 U.S. 388 

(1987), the Supreme Court repudiated the restrictive approach which some lower courts had 

taken to the zone of interest test, expressly holding: 

The [zone of interest] test is not meant to be especially 
demanding; in particular. there need be no indication of 
congressional Dumse to benefit the would-be plaintiff. 

479 U.S. at 399-400 (emphasis supplied). The Court observed in a footnote to this holding that 

"[ilnsofar as lower court decisions suggest otherwise ..., they are inconsistent with our 

understanding of the "zone of interest" test, as now formulated." 479 U.S. at 400, n. 15. 

Thus, any claim that appellant workers and unions must show that the Base Closure Act was 

intended to benefit or protect them in order to have standing under the APA is a distortion of 

the law. 

The Supreme Court in Clarke further emphasized that, in view of Congress' intent to 

make agency action presumptively reviewable, the zone of interest test should bar the right to 

judicial review only "if the plaintiff's interests are so marginally related to or inconsistent with 

the purposes implicit in the statute that it cannot reasonably be assumed that Congress intended 

to permit the suit." 479 U.S. at 399. &g &Q Armstrong v. Bush, su~ra,  924 F.2d at 287- 

88; w o w .  Inc. v. Federal Highwav Administration, 843 F.2d 130, 134-35 (3d Cir. 1988); 

City of Milwaukee v. Block, 823 F.2d 1 158, 1 167 (7th Cir. 1987). In this case, the interests 

of appellant unions and workers are indisputably impacted by, and intimately related to, the 

Base Closure Act, and are consistent with the purpose of the Act to provide a "fair process". 

This is starkly illustrated by the fact that one of the eight criteria approved by Congress 
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governing the base closure and realignment process specifically provided for the consideration 

of "[tlhe economic impact [of base closures] on local communities." 56 Fed. Reg. 6374 (Feb. 

15, 1991).15 

Appellees' sole argument in opposition to this fact is that the "express purpose" of the 

Act was to close military bases promptly, not to protect union jobs or otherwise benefit union 

employees. To the contrary, plaintiffs/appellants need not show that the intent of Congress in 

passing the Act was "to protect union jobs," but merely that appellants' interests herein are not 

"so marginally related to or iriconsistent with the purposes implicit in the [Act] that it cannot 

reasonably be assumed that Congress intended to permit the suit." Clarke v, Securities Industry 

Association, 479 U.S. 388, 399 (1987). This test obviously does not require, as appellees 

disingenuously claim, that Congress have intended to protect union jobs or benefit union 

employees. Appellees' Brief at 46. Indeed, if that were the requirement of the zone of 

interest test, the Supreme Court would hardly have emphasized in Clarke that the test is "not 

meant to be especially demanding." 479 U.S. at 399-400. 

Moreover, while appellees repeatedly urge that the single ovemding purpose of the Act 

was to close bases, they ignore that the statute itself declares that its purpose is: "to provide a 

fair process that will result in the timely closure and realignment of military installations." 10 - 
U.S.C. §2901@) (emphasis supplied). If the single overriding purpose of the Act was to close 

bases -- irrespective of the integrity of the process used to do so -- why did Congress not 

simply leave in place the 1988 Act which would just as surely and swiftly have resulted in the 

closure of military bases? The answer is explained in the legislative history of the Base Closure 

Act: because the 1988 Act was perceived to be riddled with procedural inequities. % suDra 

at 3-6. Accordingly, appellees' repeated claim that closure of bases was the ovemding purpose 

I J Indeed, since the procedural provisions of the Act apply only to closure and realignments of 
military installations which affect in excess of 300 fiviliang, any argument that Congress was not clearly 
concerned with protecting civilians, such as the plaintiff union workers, from unfair, improper loss of 
jobs ignores the very essence of the statute. 



of the Base Closure act is a clumsy attempt to conceal the paramount value placed on 

p r o d u d  &gg&y by Congress, as the Act itself unambiguously states.16 

Accordingly, the interest of appellant workers and unions in the bureaucracy's adherence 

to the procedural safeguards af the Base Closure Act is not "inconsistent with the purposes 

implicit in the statute, " Clarke, 479 U.S. at 399, but rather is consistent with, and a necessary 

compliment to, the declared purpose of the Base Closure Act. 

The cases cited by appellees are not to the contrary. In Air Courier Conference of 

America v. American Postal Workers Union, 11 1 S. Ct. 913 (1991), the statute challenged by 

plaintiff postal union contained m procedural safeguards whatsoever, nor was its purpose, 

express or implicit, to provide a fair process or any process whatsoever. The statute 

challenged in Air Courier was the Private Express Statute ("PES"), which merely codified the 

postal monopoly in the United States. The particular provision of the PES in Air Courier 

allowed the Postal Service to "suspend [the PES restrictions] upon any mail route where the 

public interest requires the suspension. " 11 1 S. Ct. at 914. Pursuant to this provision, the 

Postal Service determined that the public interest required the lifting of the ban on 

"international remailing," which plaintiff union argued would eventually reduce employment 

opportunities for the union's members." 11 1 S.Ct. at 916. 

The Air Courier plaintiff thus challenged a substantive administrative determination 

(h, that lifting the ban on international remailing was in the public interest) made pursuant 

to a statute which provided no procedural protection whatsoever. The contrast between the 

PES in Air Co- and the Base Closure Act here is glaring, as the Base Closure Act was 

Appellees argue that persons like appellant unions and workers could not have been within the 
zone of interest of the Base Closure Act since Congress recognized that some workers would lose their 
jobs if their military facility was closed. Appellees' superficial analysis seeks to obscure the fact that the 
Base Closure Act is a procedure laden statute, the declared purpose of which is not simply to provide 
the timely closure and realignment of military installations but "to provide a fair ~roceg~".  10 U.S.C. 
$290 1 (b) (emphasis supplied). 

""~nternational remailing" entails bypassing the Postal Service, and using private courier systems 
to deposit with foreign postal systems letters destined for foreign addresses. 11 1 S.Ct. at 916. 



expressly designed to ensure procedural fairness and protect the integrity of the process 

established by Congress. The PES contained no equivalent provisions. 

Appellees' reliance on district court's opinion in National Federation of Federal 

Emplovees v. United 727 F.Supp. 17 @.D. C. 1989), affd, 905 F.2d 400 @.C.Cir. 

1990) ("NFFE"), is likewise misplaced. Appellees' Brief at 46. While the district court in 

NFFE did find that plaintiff union lacked standing under the APA, appellees conspicuously 

ignore the fact that on appeal of that decision, the D.C. Circuit assumed that plaintiff union did 

have standing under the APA, and went on to determine the merits of plaintiff's challenge. 

905 F.2d at 405. Furthermore, with regard to the constitutional standing of the plaintiff union, 

the Court concluded in words equally applicable here: 

First, there can be no doubt that NFFE's members satisfy the 
"actual injury" requirement; many of them will lose their jobs if 
the base closings are carried out. It is also indisputable that the 
injury NFFE's members will suffer is exclusively traceable to the 
potential base closing. If the base closures do not take place, 
NFFE's members will suffer no harm. Finally, it is clear that the 
harm NFFE's members will suffer as a result of the base closing 
will be redressecl by a decision in favor of NFFE. 

Moreover, the District Court's holding in NFFE has no relevance to the instant matter, 

as the 1988 Act challenged there was materially different from the Base Closure Act of 1990 

involved here. The 1988 Act did not contain any of the numerous ~rocedural safeguards the 

violation of which forms the basis of a~~el lants '  claim here; nor was the declared purpose of 

the 1988 Act to provide a "fair process." Indeed, as previously discussed, a primary reason 

for the passage of the Base Closure Act was to address the procedural shortcomina of the 1988 

Act. Thus, the fact that the District Court in NFFE found that under the 1988 Act plaintiff 

1, Appellees do not dispute that appellants' injuries are fairly traceable to their challenged actions. 
&pellan~' allegations - which must be accepted as true for the purposes of a motion to dismiss -- 
demonstrate that the Shipyard would not have been closed but for the illegal actions of appellees. 
(Verified Amended Complaint, 11167-1811. Once having slated the Shipyard for closure, appellees, in 
particular the Commission, created a powerful political momentum which led directly to the injury 
appellants seek to have redressed. 



union lacked standing -- which holding was not affirmed by the D.C. Circuit -- has no bearing 

on the instant action. I 
B. The Standing of Appellant Workers and Unions Precludes Any Challenge to 

the Standinn of the Other Aa~ellants 

Given that appellant ui~ions and their members plainly have standing under Article I11 

and the APA to challenge appellees' violations of the Base Closure Act, this Court need not 1 
consider the standing of the other appellants, whose position is identical to appellant unions and 

workers. a, u, Bowsher v. Synar, 478 U.S. 714, 721 (1986); Secretary of Interior v. I 
California, 464 U.S. 3 12, 3 19 n. 3 (1984); Coalition on Sensible Trans~ortation. Inc. v. Dole, 

642 F. Supp. 573, 583 n. 2 (D.D.C. 1986), affd, 826 F.2d 60 @.C. Cir 1987). In this 

regard, the Supreme Court in .Bowsher opined: I 
A threshold issue is whether the Members of Congress, members 
of the National Treasury Employees Union, or the Union itself 
have standing to challenge the constitutionality of the Act in 
question. It is clear that members of the Union, one of whom is 
an appellee here, will sustain injury by not receiving a scheduled 
increase in benefits. This is sufficient to confer standing under 
§274(a)(2) and Article III. We therefore need not consider the 
standing issue a s to the Union or Members of Congress. 
Accordingly, we turn to the merits of the case. 

478 U.S. at 721 (citations omitted; emphasis supplied). I 
Likewise, the Supreme Court in Secretary of Interior v. California recognized and 

applied this principle: 

Petitioner-defendants (hereafter petitioners) state their disagreement 
with the Court of Appeals for the Ninth Circuit holding that 
environmental groups and local governments have standing to sue 
under CZMA $307(c)(l), but do not challenge that standing 
decision here. Since the State of California clearlv does have 
&ad,hg. we need not address the standing of the othe~ 
m n d e n t s .  whose position here is identical to ihe State'$. 

464 U.S. at 320, fn. 3 (emphasis supplied). 



Accordingly, the standing of the appellant unions and their members is sufficient to 

establish the standing of the additional appellants, all of whom are congre~smen'~ or 

governmental entities' with a direct stake in the Shipyard, the Philadelphia region, and the 

procedural integrity of the base closure process. 

III. Appellants' Sufficiently Stated A Claim For Deprivation Of Their Due Process 
Riehts In The District Court 

Appellees acknowledge that the District Court did not address appellants' constitutional 

claims, but invite this Court to do so "as an alternate ground for affirmance." Appellees' Brief 

at 48. Obviously, as appellants' due process claim is not dispositive of their challenge to 

appellees' actions, the due process claim is likewise not a dispositive issue on appeal. 

It is equally clear that the congressional and governmental appellants also have independent 
standing to seek review of defendants' brazen violations of the procedures mandated by the Act. Where, 
as here, there has been interference with the legislative process, or where a Congressman's vote is 
rendered "less efficacious" than it would otherwise be, there is injury sufficient to confer standing. &, 
u, Moore v. U.S. House of Reoresentatives, 733 F.2d 946, 951 @.C. Cir. 1984), cert. denied, 469 
U.S. 1106 (1985); Hum~hrey v. B*, 665 F. Supp. 23, 26 (D.D.C. 1987), afFd, 848 F.2d 21 1 (D.C. 
Cir)., ~ e r t .  denied, 488 U.S. 966 (1988); Pressler v. Simon, 428 F. Supp. 302 (D.D.C. 1976), affd 
sub nom. Pressler v. Blumenthal, 434 U.S. 1028 (1978). The procedural safeguards of the Act were 
literally trashed by appellees. Discovery in this case has revealed a shocking pattern of intentional 
disregard for Congressional mandates. Under these unusual and compelling circumstances, the 
congressional appellants clearly have independent standing to challenge the intentional wrongdoing of 
appellees. Any other result would threaten the very underpinnings of our democracy. 

" Clear legal precedent, as well as public policy, mandates that the State and City appellants also 
be allowed to sue as parem patriae on behalf of their citizens to obtain relief where federal 
instrumentalities and their officials, entrusted with decisions that vitally affect the jobs, environment, and 
the lives of persons that reside in the state andlor city, have markedly deviated from Congressionally- 
mandated procedures designed to assure even-handed treatment. Appellees' reliance on Alfred L. S n a ~ p  
& Son. Inc. v. Puerto R i c ~ ,  458 U.S. 592, 610 n. 16 (1982), for the broad proposition that the State 
and City appellants have no standing, as parens ~atriae, to sue a federal agency or instrumentality is 
misplaced. simply reaffirms the prior Supreme Court holding of Massachusetts v. Mellon, 262 
U.S. 447 (1923), which disallowed standing for a state to sue as parem patriae in contesting the 
constitutionality of a federal statute. However, case law decided & the SnaDD decision has continued 
to afford states standing to sue as parem p* when the state is contesting the erroneous application 
or implementation of a federal statute or regulation. &g j ; ~ g f ,  City of New York v. Heckler, 578 F. 
Supp. 1109, 1123 (E.D. N.Y. 1984), affd 742 F.2d 729 (2d Cir. 1984); Louisiana v. Lee, 596 F. 
Supp. 645 (E.D. La. 1984), ed on other grounds, 758 F.2d 1081 (5th Cir. 1985), ~ e r t .  denied sub 
m, 475 U.S. 1044 (1986); -land D e ~ t .  of Human Resources v. U.S. D e ~ t .  of Amiculture, 617 
F. Supp. 408, 414 0. Md. 1985). Accord Commonwealth of Pa. v. National Assn. of Flood Ins,, 520 
F.2d 11 (3d Cir. 1975)(recognizing the plaintiff state's standing to pursue a mandamus action against 
an official of a federal agenc who fsiled to perform his statutory duties), cited favorably in Pennsvlvania 
v. Porter, 659 F.Zd 306 (3%cir. 1981), ~ e r t .  denid, 458 U.S. 1121 (1982). 



Appellees' only non-frivolous argument in this regard is their claim that the Act does 

not impose substantive limitations on the President or Congress, and that therefore appellant 

Shipyard workers and unions possess no property interest sufficient to trigger due process 

protection. $& Appellees' Brief at 49. This claim conspicuously ignores the fact that it is 

procedural review of the actions of appellees DoD, Navy and Commission which appellants 

seek. And the Base Closure Act clearly did impose both procedural and substantive limitations 

on their discretion, which appellees admit is sufficient to create a property interest. & S U D ~  

at 4-6. 

Accordingly, appellees' attack on appellant Shipyard workers' and unions' due process 

claim is untenable and must be rejected. 



CONCLUSION 

Appellees' flagrant procedural violations of the 1990 Base Closure Act cannot be 

permitted to escape judicial review. Reversal of the District Court's decision is essential not 

only to effect justice in this particular case, but also to sustain the historic role of the 

independent federal judiciary as the exponent of procedural fairness. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT O F  PENNSYLVANIA 

SEN. ARLEN SPECTER, & &, ) 
1 

P l a i n t i f f s ,  1 
1 

v. ) c i v i l  Action No. 91-4332 
1 

JOHN H .  DALTON, Secretary 
o f  t h e  Navy, & d., 

1 
) 
1 

Defendants. 1 

DEFENDANTS' RESPONSE TO PLAIN1:.'XFFSt MOTION 
FOR LEAVE TO AMEND THE V m I F I E D  AMENDED COMPLAINT 

By motion s e r v e d  on appellate counsc!l, plaintiffs have moved 

to amend their complaint  t o  remove R e p .  l.'homas F o g l i e t t a  a s  a 

p l a i n t i f f  in t h i s  action. While d e f e n d a r ~ t s  do  n o t  object t o  

p l a i n t i f f s '  motion in p r i n c i p l e ,  there is a question whether  t h i s  

Cour t  has j u r i s d i c t i o n  t:o grant the  motion. 

~t is well-establ ished that the filing of a n o t i c e  of appeal 

"divests t h e  district court of c o n t r o l  over those aspects  of the 

case involved in the appeal." Warrese v. American Academy of 

Orthopedic Surqeons ,  470 U.S. 373, 379 ( 5 . 9 8 5 ) ;  Venen v. Sweet,  

785 F.2d 117,  120-21 & n.2 (3d C i r .  1985)  (instances i n  which 

d i s t r i c t  c o u r t  retains power t o  act  following f i l i n g  of a n o t i c e  

o f  appeal are l l l i m i t e d " ) .  Following the Thi rd  Circuit's recent 

dec is ion  i n  t h i s  case, Specter v .  Garrett;,, 995 F.2d 404  (3d Cir, 

1993), it granted defendants' motions to stay t h e  issuance of the 

mandate to this Court. Because defehdant . :~  have f i l e d  a p e t i t i o n  

for a writ of c e r t i o r a r i ,  Fed. R.  App. P. 41(b) r e q u i r e s  the  stay 

t o  "con t inue  u n t i l  final d i s p o s i t i o n  by t..he Supreme Court ."  A s  a 

r e s u l t ,  t h i s  Court has n o t  been revested w i t h  t h e  j u r i s d i c t i o n  it 
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lost when plaintiffsr filed their notice of appeal following the 

Court's order dismissing this case. S~egter v ,  Garrett, 777 F. 

Supp. 1226 (E.D. Pa. 1991). 

X-t therefore appears questionable whether the Court has 

jurisdiction to grant p:laintiffsr motion to amend. Plaintiffs 

have offered the Court no authority supporting their implicit 

position that the Court has this power. As a result, the Court 

may wish to consider holding the motion in abeyance pending the 

Supreme Court's review of defendantsr pe1:ition for a writ of 

certiorari. 

Respectfully submitted, 

F W K  W. HUNGER 
Assisllant Attorney General 

MICHAEL J. ROTKO 
Unitecl States Attorney 

DAVID J. ANDERSON 

Attorneys 
U.S. Department of Justice 
Civil Division 
901 E St., N , W .  Room 952 
Washil~gton, D.C. 20530 
(202) 514-4775 

Dated: September 15, 1993 Attorlleys for Defendants 



< CONFIRMATION REPORT > 

C RECEIVE 3 

NO. DATE TIME DEST I NI?T I ON PG. DURATION MODE RESULT 

6901 9-15 08:11 3 W01'51" NORMAL OK 



Doculnent Separator 



SENT BY:DEPT OF J U S T I C E  ; 5-27-93 ; 9 : 2 9  ; 
I 

I 

.. . 

DEPT OF J U S T I C E 4  

I U . 6 ,  Department of Justice 
I Washington DC 20630 
I 
1 
I 
I Telecommunications Servicee Center 
I 
I Facsimile Outgoing Tranamiasion Record 
I 
I - 
I 

1 FAX #a: Commercial (202) 614-4371/2 
I 
I 

I Voice Verification (202) 514-4495 
I 
I 

( B d t h  Machines are Xerox 7017 Automatics) 

From: 
, Name (Print) I Divieion or Sec t ion  

To : 
Name (Print) I Date and Time 

16- . Number of Fagea: 

Destincltion FAX Number: - ('703;) d 9 b - 0 5 ; m  
D e ~ t i n a t ~ i o n  Voice Vsrif i c a t  ion Number: 

,"-- 3 
Precedence (Ci rc le  One)  Routine Priority 

Are transmitted pages to be returned?: 

If Yes, Your Phone Number If No, Signatur 

--.-- For Use By Telec:ornrnunicationa Services Center Only 

Charge Code: Number of Pages Operator Initials 

De~tination Called for Pickup 
Date and Time Operator Initials 

Comments : 

I I 
I I 
I I 
I I 
I I 
I I 
I I 
1 I 

1 I 
I I 

I 1 
I I 
I I 
I 1 
1 I 
I I 
I I 
I I 
1 I 
I 1 

I I 
I I 
1 I 
I I 

Transmission Stamp 



SENT BY : DEPT OF JUST ICE ; 5-27-93 ; 9 : 2 9  ; DEPT OF JUST ICE+ 

US. Department of Justice 

Mbshington, D.C. 20530 

May 27, 1993 

TO: Sheila Cheston 
D i c k  Eddy 

FR: Scott McIntosh 

RE: Sgecter v. P I K e e E ~  ( 3 d  Cir.) 

Here is a draft of our proposed en banc rehearing petition in 
Sr;recter. Your comments and suggestions are welcome. You can reach 
me a t  (202) 514-4052. 

AS you know, rehearing petitions are subject to a strict 
15-page l i m i t .  The c u r r e n t  draft is 15 pages long, so any addi- 
tions will require offsetting cuts elsewhere. 

The petition must. be yeceived by the Third Circuit next 
Tuesday, June 1. Unfortunately, because next Monday is Memorial 
Day, we will have to mail the petition by the close of business 
tomorrow. I therefore have to ask for your comments no later than 
2:00 r , , m .  t m .  I apologize for the extremely short turnaround 
time, but the pace is forced by the 14-day rehearing time l i m i t  and 
the Third circuit's known reluctance to grant extensions. 
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NO. 91-1932 

IN THE UNITED STATES COURT OF APPEAL8 
FOR THE THIRD CIRCUIT 

SENATOR ARLEN SPECTER, et nl., 

Plaintiffs-Appallants, 

BEAN O'XEEFE? ACTING SECRETARY 
OF THE NAVY, et al., 

ON APPBAL FROM THB UNITED 8TATES DISTRICT COURT 
FOR THB EASTERN DI8TRICT OF PENNSYLVANIA 

P E T I T I O N  FOR REHEARING AND 
SUQQESTION OR' REHEARING EN B m  

STUART E. SCHXFFER 
Baking A s ~ b t a n t  A t t ~ r w ~  O a e r u  

MICHAEL J. ROTKO 
U ~ t e c l  Btatea Attorney 

DOUGLAS N. LETTER 
SCOTT R .  MaINTOBH 
&ttornrvs, Civil Division 
Department of Juntiae 
Wawhinqton, D.C. 20530  
a 0 2 1  5 1 4 - 4 0 5 2  
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STATEMENT REQUrRED BY RULE 2 2  

I express a belief, based on a reasoned and studied profes- 

sional judgment, that the panel decision is contrary to a decision 

of t h e  Supreme Court of the Uni t ed  S t a t e s ,  and that consideration 

by the full court is necessary to secure and maintain uniformity of 

decisions in this Court, t o - w i t ,  the panel's decision is contrary 

to the decision of the Supreme Court i n  E r a n k l b  v. bssackrasett~, 

112 S. Ct, 2767 (1992). 

Scott R. McIntosh 
- 

iii 
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INTRODUCTION 

In April 1992, n divided panel of this Court entertained 

claims that the Secretary of Defense and the Defense Base Closure 

and ~ealignment p om mission committed procedural errors in preparing 

nonbinding recommendations f o r  the President under the Defense Base 

Closure and Realignment: Act of 1990. Two months later, in Fran)clin 

v. ~ s a c h u s e t ~ ,  112 S. Ct. 2767 (1992), the Supreme court held 

that (1) nonbinding agency recommendations to the President are not 

reviewable ''final agency ac t ionv1  under the Administrative Procedure 

Act and (2) t h e  President himself is not an "agencyv for purposes 

of judioial review under the APA. Thereafter, the Supreme Court 

vacated the panel decision i n  this case and remanded for this court 

to reconsider whether F y a n k l b  bars judicial review of the claims, 

On remand from the Supreme Court, the panel has now held, over 

a dissent by Judge Alito, that F r a n k l b  does not preclude judicial 

review o f  the procedural claims in this case. The panel's decision 

places this Circuit in direct conflict with the First Circuit, 

which reached precisely the opposite conclusion within the past 

month in Cohen v, Rice, 1993 WL 131914. In holding that prankJ& 

does  n o t  bar j u d i c i a l  review in this case, the panel majority has 

transformed a statutory challenge to agency action into a consti- 

tutional challenge to Presidential action, and in so doing has 

rendered E l ; a n k l h  a virtual nullity. The panel decision jeopar- 

dize~ the integrity of the Base Closure Act, and its potential con- 

sequences for judicial review reach far beyond the confines of this 

case and this statute. For the reasons set forth below and those 
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given by Judge Alito in his dissent, this appeal should therefore 

be reheard en banc. 

BTATEMENT OF THE CASE 

1. The Defense Base Closure and Realignment Act of 1990 

( I1Base  C ~ O S U ~ ~  Actw Or "Actw) creates a statutory mechanism for 

identifying and closing obsolete domestic military basea. See Pub, 

L. No. 101-510, 5 s  2901-11, 104 Stat. 1808-19 (1990) (codified at 

10 U.S.C. 2687 note (Supp. 111 1991)). The A c t  provides for 

three biennial rounds of base closures, beginning in 1991. Under 

the terms of the Act, the Secretary of Defense prepares nonbinding 

recommendations regarding bases to be closed or realigned. Act 

S 2903(c) (1). The Secretarycs recommendations are sent to the 

Defense Base Closure and Realignment Commission (ll~ommissionll), 

which reviews the recommendations and which may revise them if they 

"deviate[ ] substantial-lyu from specified criteria. L$, 

S 2903 (d) (2). The Commission then sends the revised recommenda- 

tions to the President. & S 2903(e). 

The Act vests the President with unqualified discretion to 

approve or disapprove the Commissionls recommendations. Act 

S 2903 ( e )  ( 2 )  - ( 3 )  . If the President disapproves the recommenda- 

tions, the Commission must prepare a revised list of recommended 

closures, which is then resubmitted to the President. J& 

$$ 2903(e)(3). If the President disapproves the revised recommen- 

dations, no bases may be closed, Id, S 2903 (e) ( 5 )  . Thus, the 

recommendations have no legal. or practical effect until and unless 

the President chooses, in his discretion, to approve them. 



SENT BY:DEPT OF JUSTICE ; 5-27-93 ; 9 : 3 1  ; DEPT OF JUSTICE+ 

If the president does approve either the initial or revised 

recommendations, the Act provides for Congress to review the Presi- 

dent's decision by considering a joint resolution of disapproval. 

Act SS 2904 (b) , 2908. If a joint resolution of disapproval is not 

enacted, the Secretary of Defense is obligated to close all of the 

bases approved for closure by the President. Id, S 2904(b). 

2 .  During the 1991 round of base closures, the Secretary of 

Defense recommended the. closure or realignment of 72 domestic mili- 

tary installations, including the Philadelphia Naval Shipyard. The 

Secretary's recommendations were sent to the Commission, which 

unanimously concurred with the recommendation that the shipyard be 

closed. The Commission forwarded its recommendations, covering the 

Shipyard and 81 other military installations, to the President. 

In July 1991, the President approved the recommendations of 

the commission. shortly thereafter, the House of Repre~entatives 

overwhelmingly rejected a proposed resolution of disapproval, 

thereby requiring the Secretary of Defense to proceed with the 

closures and realignments. 

The plaintiffs in this case filed a complaint aga ins t  t h e  

Secretary of the Navy, the secretary of Defense, and the Commission 

and its members, seeking to enjoin the closure of the Shipyard. 

App. 50, 54, 57, For present purposes, the complaint alleged that 

the Secretary of the Navy and the Secretary of Defense failed to 

comply with various procedural requirements of the A c t  in the 

course of preparing the list of recommended closures and realiqn- 

mentls. The complaint further alleged that the commission committed 

related procedural errors under the Act. The plaintiffs did not 



allege, either in their complaint or in any subsequent proceedings, 

that t h e  President had v i o l a t e d  the A c t  or otherwise acted 

unlawfully. 

The defendants disputed t h e  p l a i n t i f f s '  allegations of non- 

compliance with the procedural  requirement^ of the Act. In addi- 

tion, the government argued t h a t  t h e  suit was barred on a variety 

of jurisdictional grounds. In November 1991, the district court 

granted a motion by the government to dismiss the suit in its 

entirety, holding t h a t  the A c t  itself implicitly precludes judicial 

review of the plaintiffst claims and that, in the alternative, 

judicial review was barred by the political question doctrine, 

In April 1992, a divided panel of this Court partially 

reversed the district court's dismissal order, permitting the 

plaintiffs to proceed with certain of their allegations. 971 F.2d 

936 ( S t a p l e t o n  & Sci r ica ,  JJ.;  A l i t o ,  J . ,  d i s s e n t i n g ) .  The panel 

majority held t h a t  judicial review i s  not allowed under the Act t o  

t h e  extent t h a t  it touches on the merits of the base closlure deci- 

sion, but that judicial review available to e n s u r e  compliance 

w i t h  the procedural requirements of the Act. a t  945-53.  

Applying this distinction, the m a j o r i t y  affirmed t h e  dismissal of 

moat of the camplaint, on the ground that the allegations went to 

the substance of the decision to close the Shipyard, but reinstated 

allegations that the Secretary of Defense and t h e  Commission had 

violated specific procedural requirements of the Act. Id. at 950- 

53. In particular, the majority permitted the plaintiffs to pursue 

claims that the Secretary of Defense v i o l a t e d  the Act by l t f a i l [ i n g ]  

t o  c r e a t e  and transmit t o  the ~ommiaeion and the GAO an administra- 
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t i v e  record containing a l l  of the information the Secretary relied 

upon in making his claimsti (id, at 9 5 2 ) ,  and that the Commission 

violated the A c t ' s  public-hearing requirement (& at 952-53). 

3. In June 1992, two months after the initial panel decision 

i n  t h i s  case, t h e  Supreme Court issued its decision in Franklb, 

Eug~i&. ~ r a n k l h  involved a challenge to the reapportionment of the 

House of Representatives under the 1990 decennial census. Under 

the applicable federal statutes, the Secretary of Commerce prepared 

a state-by-state population breakdown for the President, who then 

sent Congress a statement showing the population of each state and 

the number of Representatives to which each state was entitled 

under a specified formula. By statute, each state was entitled to 

the number of Represent.atives shown in the president's statement. 

See j ? r a n k m ,  112 S. Ct. at 2771. 

The state of Massac2husetts sued the Secretary of Commerce and 

the President, among others, asserting that the method used to 

allocate c e r t a i n  overseas residents to their llhomeli stater; was 

arbitrary and capricious under the APa and was unconstitutional 

under Article I. 112 S .  Ct. at 2770, 2773 .  The Supreme Court 

entertained the constitutional challenge, but held that the APA 

challenge could not be ontertained because none of the actions at 

issue constituted 'If inal agency actionI1 for purposes of 5 U. S. C .  

704. & at 2773-76. 

With respect to the actions of the Secretary of Commerce, the 

Court explained that the "core questionM in deciding whether an 

agency action is llfinalll is "whether the agency has completed its 

decisionmaking process, and whether the result of that process is 
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one that will directly affect the parties.lt 112 S. Ct. at 2773. 

In F r a u ,  Itthe action that * * * hae a direct effect on the 
reapportionment is the President's statement to Congress, not the 

Secretary's report to the PresidentIt1 because nothing barred the 

President from directing the Secretary to change the census. & 

at 2773-74. "Because the Secretary's report to the President 

carries no direct consequences,If the Court concluded that "it 

serves more like a tentative recommendation than a final and bind- 

ing determination," and hence ll[i~] not final and therefore not 

s u b j e c t  to review." & at 2774 (citations omitted). 

The Court then held, lt[o]ut of respect for the separation of 

powers and the unique constitutional position of the President," 

t h a t  t h e  APA1s definition of I1agencyll does not include the Presi- 

dent. 112 S. Ct. at 2775. Because "the APA does not expressly 

allow review of the President's actions," the Court "presume[d] 

that his actions are not subject to its requirements." at 

2776. The Court acknowledged that 'Ithe Preaidentts actions may 

still be reviewed for con~titutionality,~~ but held that his actions 

nonetheless are not subject to judicial review "under the standards 

of the APA." Id, 

4. Because of the obvious procedural parallels between the 

statutory scheme in this case and the statute involved in F r a n k u ,  

the defendants petitioned the Supreme Court for a writ of certio- 

rari. In November 1992, the Supreme Court granted the petition, 

vacated the panel decision, and remanded the case for recon- 

sideration in light of Franklin. [Cite,] 
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A t  the direction of this Court, the parties submitted supple- 

mental briefs regarding the effect of Franklin on t h i s  case. The 

defendants contended that the contested actions of the Secretary of 

Defense and the Commission are not ilfinalll agency action under 

Era-, and therefore are not reviewable under t h e  APA, because 

t h e  Secretary of Defense and the Commission are merely engaged in 

the preparation of nonbinding recommendations that have no effect 

unless the President chooses  to accept them. In response, the 

plaintiffs argued that F m l i q ' s  finality holding does not apply 

when the actions of a federal agency are being challenged on 

procedural, rather than substantive, grounds. The plaintiffs 

further argued that they were not contesting or otherwise seeking 

review o f  the President's actions, and hence that Franklh1s hold- 

ing about the unreviewability of Presidential actions under the APA 

was irrelevant. 

On May 3 ,  1993, before the panel had acted, t h e  C o u r t  of 

Appeals for the First Circuit decided the identical reviewability 

issue in Cohem v. Bite, 1993 WL 131914. Cohen involved procedura l  

claims against t h e  Secretary of Defense and the Commission under 

the Base Closure A c t  that are essentially indistinguishable from 

the claims in this case. See id. at *4 (summarizing claims). The 

First circuit held in as the defendants are urging in this 

case, that ~rankliq bars federal courts from entertaining such  

claims because the actions of the Secretary of Defense and the 

Commission are not "finalii agency action under the APA. at 

*6-7 .' 

'A copy of Cohen is attached t o  this petition. 

7 
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5. On May 18, 1983, two weeks a f t e r  the First circuit issued 

its decision in C o h a ,  t h e  panel issued its second decieion in this 

case. The panel held, again by a divided vote, that F r a n m  does 

not preclude judicial review of the procedural claims left open by 

the initial panel deaision, 

While the plaintiffs had taken pains not to frame their claims 

as a challenge to the actions of the President, the panel majority 

began with the premise that "'at least in one sense, we are here 

asked to review a presidential decision. Majority op. at 8. The 

majority then pointed out that, even under p r a n w ,  Presidential 

action is subject to judicial review to determine its constitution- 

ality. at 9-10. Next, the majority reasoned that "where Pres- 

idential action is alleged to be in conflict with non-discretionary 

mandates of [an] authorizing gtatut~, the cori~ititutionality of the 

President's actions is actually being called into question, and 

hence the recognized judicial power to review the constitutionality 

of Preeidential actions extends to review of whether Presidential 

action violates "non-discretionary [statutory]  mandate^.^' L at 

10-11 (emphasis added). Finally, the majority characterized the 

plaintiffst claims in this case as alleging "a failure by the 

President to remain within statutorily mandated 1imitsl1 (L at 

ll), and concluded that the claims are therefore llconstitutional'' 

claims that are still subject to judicial review under fianklin. 

Having disposed of F r a n k l b  in this fashion, the panel major- 

ity then addressed the question of sovereign immunity, Majority 

op. at 12-15. The majority reasoned that sovereign immunity is not 

a bar to judicial review, even in the absence of a statutory waiver 
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of immunity, Itwhere * * * plaintiffs allege that presidential 

action has failed to comply with the mandatory procedural require- 

ments of the * * * statute authorizing such action and has thereby 

violated the constitutionally mandated separation of powers.I1 Lg, 

at 13. Alternatively, the majority concluded that sovereign immun- 

ity is waived by 5 U . S . C .  702. & at 14-15. The majority 

acknowledged that 5 U . S . C .  $i 702 Inmay not apply to suits against 

the President," but concluded that "this only potentially creates 

a barrier to suit where the President is named as a defendant 

and/or relief can only he effective if directed at the President -- 
a situation not present here.#' Id, at 15 n . 9 .  

Judge Alito, in dissent, made two principal points, First, he 

pointed out that the plaintiff8 nvlgorously contended * * * that 

Franklin does not bar review under the A P A [ ; ]  [tihe plaintiffs did 

not argue, as the court now holds, that they were entitled to non- 

APA review based either on common law or separation of powers 

principlee. Dissent at 18 (emphasis in original) . Judge Alito 

agreed with the First Circuit in Gohen that F r a n u  precludes 

judicial review of the plaintiffs' cl'aims under the APA. 

Second, taking the majority's theory on its own terms, Judge 

Alito explained that the plaintiffs1 allegations of procedural 

errors by the Secretary of Defense and the Commission do not and 

cannot amount to an allegation that the preside& himself acted 

unlawfully. Dissent at 19-21, As Judge Alito explained, Inthe 

President's sole responsibility [under the Act] * * * is to decide 

within a very short period whether, based on whatever f ac te  and 

criteria he d e e m s  appropriate, t h e  entire package of racommenda- 
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tions should be accepted or whether the recommendations should be 

returned to the Cornrni~sion.~~ at 20. The Base Closure ~ c t  does 

&& make the President's statutory rights and responsibilities 

contingent on the absence of prior procedural errors by the 

Secretary of Defense or the Commission. Hence, under no view 

of the matter had the President violated the Base Closure Act, nor 

had the plaintiffs alleged such a violation. 

REABONB WHY THE APPEAL BHOULD BE REHEARD EN 0m 

The Supreme Court remanded this case for reconsideration in 

light of Era-. On remand, the plaintiffa urged the panel to 

hold that Franklin does not bar judicial review because the actions 

of the Secretary of ~efehse and the Commission are somehow 'finall1 

agency action. The panel majority instead held that p r a n u  doee 

not bar review because the plaintiffs, who thought they were 

alleging etatutory violations by the Secretary of Defense and the 

 omm mission, are actually alleging constitutional violations by the 

President of the United States. This remarkable holding is riddled 

with errors and inconsistencies, and if it is allowed to stand, it 

will render Franklin itself a nullity, with consequences reaching 

far beyond the Base Closure Act. Bn banr; reconsideration is 

plainly called for, especially in light of the conflict between 

this decision and the First Circuit's decision in w. 
1. The correct appl.ication of Franklin to this case should be 

a straightforward matter. The plaintiffs are alleging that the 

Secretary of Defense and the commission committed procedural vio- 

lations of the Base Closure Act,  like failing to forward a complete 

administrative record, in the aouree of preparing their recommenda- 



tions for the President. The test of finality under Franklb is 

whether an agency's actions Itwill directly affect the parties1' (112 

S.  Ct. at 2773), and here, as in a a n k l i q ,  the nonbinding agency 

recommendations simply had no effect until the President chose in 

his discretion to accept them. Accordingly, the acts and omissions 

of the Secretary of Defense and the commission in preparing the 

recommendations are not final agency action and are not subject to 

judicial review under the APA. 

The panel majority avoided this seemingly inescapable conclu- 

sion by an extraordinary recharacterization of the plaintiffs1 

claims, The plaintiffsa claims that th e Secretary of -- Defense and 

the comrniseion violated the Base Closure Act were viewed by the 

majority as claims that the President violated the Act. The major- 

ity then characterized the allegations of statutorv violations as 

claims of constitutiom violations, on the theory that the plain- 

tiffs were alleging conduct beyond the scope of the president's 

statutory authority, and that Presidential actions which are statu- 

o i l  1 are thereby unconstitutional. Having thus 

reshaped the plaintiffs1 claims almost beyond recognition, the 

panel brought the claims within m k l i n a s  exception for suits 

challenging the constitutionality of Presidential actions -- an 
exception that, as Judge Alito points out, the plaintiffs them- 

selves hever claimed to be applicable. 

This tour de force is not faithful either to the plaintiffst 

claims or to F r a n k l u  itself. To begin, the plaintiffs have never 

purported to question the legality of the President's action= in 

this case. To the contrary, they have gone to great lanqths to 
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make clear that they are contesting only the actions of the Secre- 

tary of Defense and the Commission, not those of the President. 

And as Judge Alitots dissent explains, there is simply no legal 

basis for assuming, as the majority implicitly assumes, that pro- 

cedural violations by the Secretary or the Commission somehow ren- 

dered the President's subsequent actions unlawful or otherwiee 

invalid. See Dissent at 19-21. The only statutory obligation 

imposed on the President by the Base Closure Act is to decide in 

his discretion whether to accept or reject the Commission's recom- 

mendations, and it is undisputed that the President discharged that 

obligation in this case. 

Moreover, the plaintiffs do not allege that anyone -- either 
the president or anyone else -- violated the Con~titution.~ The 
majority rested on. the proposition that, when the President is 

alleged to have acted in excess of his statutory authority, he is 

actually alleged to have violated the separation-of-powers doctrine 

and thereby acted unconstitutionally. Majority op. at 10-11. 

Taken on its own terms, this proposition is highly debatable, to 

say the least. But even if it were correct as an abstract matter, 

the majority has stretched it far beyond the breaking point. If 

the President is deemed to have acted ulua vires because the 

Secretary of Defense allegedly did not forward all relevant infor- 

mation to the Commission ( see  p. - s u ~ r a ) ,  or because the Com- 

mission allegedly did not comply with the A c t ' s  public-hearing 

2 ~ t  one time, the plaintiffs advanced certain procedural due 
process claims, but the panel unanimously affirmed the district 
court's dismissal of those claims in its original decision (eee 971 
F.2d at 955-56), and the plaintiffa have made nQ attempt to revive 
them. 
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requirement (id,), then the concept of yltra vixee action has lost 

all meaning, 

If claims like the ones at issue here are subject to judicial 

review on the basis o f  the panel majority's reasoning, then 

E G U ~ ! & ~  is simply a dead letter. Under the majority's approach, 

when the President acts on recommendations of a subordinate agency 

or officer, virtually any allegation that the subordinate has 

committed a statutory violation in the course of preparing the 

recommendations bec0me~ an allegation t h a t  the President has vio- 

lated the constitution, and hence is a u b j e c t  to non-APA judicial 

review. Thus, in the majority's hands, Franklin's narrow exception 

for judicial review of' constitutional claims swallows its rule 

a g a i n s t  review of Presidential actions, a s  well as its rule against 

review of nonbinding agency recommendations. 

The panel majority fares  no better in its analysis of sover- 

e i g n  immunity. The majorityts reliance on the u t r n  v i r a g  excep- 

tion to sovereign immunity (majority op. at 13) rests on the same 

misconception of the  m r a  v i r e s  doctrine described above. And if 

the plaintiffs in this case are indeed challenging the constitu- 

tionality of Preslidential action, then 5 U.S.C. S 702 is of no 

avail, since -- as the majority itself essentially concedes 

(majority op. at 15 n . 9 )  -- t h a t  provision does n o t  apply to the 

President. The majority was able to escape t h i s  dead end only  by 

recasting t h e  s u i t  once more, treating it for purposes of 5 U . S . C .  

S 702 as a challenge to the actions of the Secretary of Defense and 

the commission, rather than a challenge to the legality or statu- 

tory a u t h o r i t y  of Preaidontial a c t i o n s .  See id, at 13-14. Thie 
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characterization is more faithful to the plaintiffst own presen- 

tation of t h e i r  c la ims,  but prec i se ly  for that reason, it is incon- 

sistent with the way the majority characterized the claims for 

purposes of F r a n u .  

2. The ultimate holding of the panel in this case is that 

m n k u  does n o t  preclude judicial review of allegations that the 

secretary of Defense and the Commission violated the procedural 

requirements of the Base Closure Act. T h a t  holding places t h i s  

circuit squarely in conflict with the ~ i r s t  circuit. As explained 

above, t h e  First circuit i n  Cohen affirmed t h e  dismissal of pro- 

cedural claims indistinguishable from those in this case, on the 

ground that Franklin does bar review of the procedures used to 

prepare base closure recommendations. The majority opinion does 

n o t  acknowledge Cohen, b u t  t h e  conflict cannot be wished away by 

ignoring it. 

The consequences of the panel decision for the operation of 

the Base Closure Act are potentially severe. As explained in 

considerable detail in Judge Alitols dissent from the original 

panel decision (971 F.2d at 956-61), "the statutory scheme [of the 

Base Closure A c t ]  is grounded in concepts -- speed, finality, and 
limiting the President and Congress to an all-or-nothing choice on 

a package of recommendations -- t h a t  are inconsistent w i t h  judicial 

review * * * .If Allowing plaintiffs to contest base closures on 

the basis of alleged proc:edural errors, thereby delaying closures 

and extracting individual, bases from the unified package approved 

by the Prseident and Congress, will irreparably damage the govern- 
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mentts ability ta carry out the difficult and politically charged 

task of closing domestic military bases. 

Moreover, the consequences of the panel decision are not con- 

fined to t h e  Base Closure Act. As explained above, the panel's 

handling of F r a u  essentially renders F r a n k l h ' s  restrictions on 

judicial review a n u l l i t y .  Henceforth, in this circuit, any statu- 

tory scheme under which agencies present recommendations to the 

President for hia consideration will be subject to judicial review, 

notwithstanding - Is  holdings that agency recommendations to 

the President are not final agency action and that the President 

himself is not subject to judicial review under the APA. Before 

such a result is accepted, and a Circuit conflict on an issue of 

this importance is created, t h i ~  appeal should be reheard e n b a r n .  

CONCLUSION 

For the foregoing reasons,  the petition for rehearing should 

be granted and the appeal should be reheard en kanc, 

Respectfully submitted, 

STUART E. SCHIFFER 
B s s i s t a n t  At to rnev  General, 

MICHAEL J. ROTKO 
Y&ad States A t t o r m  

DOUGLAS N. LETTER 
SCOTT R. MclNTOSH 

A.i&c!Ene~s, C i v u  Division 
Department of Justice 
Pashinaton. D,C. 2 n 5 3 ~  
(202) 514-4052 
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To: Scott McIntosh 
Department of Justice 

From: Sheila Cheston, General Counsel! ij.0. 
Defense Base Closure and Realignment Commission 

Re: S~ecter v. OfKeefe, Draft Petition for Rehearing and 
Suggestion of Rehearing en banc 

The draft Petition looks very good. We have only a few 
edits, which are reflected on the enclosed draft. Please call me 
to discuss these edits after you have had an opportunity to review 
them. 

Thank you for all. your help. 
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BTiRTEMENT REQUZRED BY RULE 2 2  

I express a belief, based on a reasoned and studied profes- 

s i o n a l  judgment, that the panel decision is contrary to a decision 

of the Supreme Court of  the United States, and tha t  consideration 

by the full court is rlecessary to secure and maintain uniformity of 

d e c i s i o n s  in t h i s  Court, to-wit, the panel's decision is contrary 

to the decision of the Supreme Court i n  E r a n u  v. Massachusetts, 

112 S. Ct. 2767 (1992). 

Scott R. McIntosh - 

iii 
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In April 1992, a divided panel of this Court entertained 

the Secretary of Defense and the Defense Base Closure 

and Realignment Commi13aion committed procedural errors in preparing 

nonbinding recommendat.i.ons for the President under the Defense Base 

Closure and ~ealignrnemt: Act of 1990. Two months later, in Frank& 

v-  msacmsettat 112 ct. 2767 (1992), the Supreme Court held 

that (1) nonbinding agency recommendations to the President are not 

reviewable "final agency actionTT under the Administrative Procedure 

Act and (2) the President himself is not an "agencytt for purposes 

of judicial review under the APA. Thereafter, the Supreme Court 

vacated the panel dec i s lon  in this case and remanded for this Court 

to reconsider whether F r a n k l b  bare judicial review of the claims. 

On remand from the Supreme court, the panel has now held, over 

a dissent by Judge Alito, that Franklin does not preclude judicial 

review of the procedural claims in t h i s  case. The panel's decision 

places t h i s  Circuit i n  direct conflict with the ~ i r s t  Circuit, 

which reached precisely the opposite conclusion w i t h i n  the past 

month in Cohen v.  ice, 1993 WL 131914. In holding that F r a n k l b  

does not bar j u d i c i a l  review in t h i s  case, the panel majority has 

transformed a statutory challenge to agency action into a consti- 

tutional challenge to Presidential action, and in so doing has 

rendered a virtual nullity. The panel decision jeopar- 

dizes the integrity of t h e  Base Closure  Act, and its potential con- 

sequences for j u d i c i a l  review reach far beyond the confines of this 

case and this statute. For the reasons set forth below and those 



SENT 8Y:DEPT OF JUSTICE ; 5- -27-93 ; 9 : 3 0  ; OEPT OF JUSTICE4 

given by Judge Alito in h i s  dissent, this appeal  should therefore 

be reheard en hanc. 

STATEMENT OF THE CASE 

1. The Defense) Base Closure and Realignment Act of 1990 

("Base Closure Act" or 'lActl') creates a statutory mechanism for 
( n ~ b m i ~ f i l - t ~ ~ r n  

identifying and military See Pub. 

L. No. (1990) (codified at 

10 U.S.C. 5 2687 note (Supp. I11 1991)). The Act provides for 

three biennial rounds c ) f  base closures, beginning in 1991. Under 

the terms of the A c t ,  the Secretary of Defense prepares nonbinding 

recommendations regarding bases to be closed or realigned. A c t  

§ 2903(c)(1). The Secretary's recommendations are sent to the 

Defenee Base Closure and Realignment commission ('tCommissionlt), t 

,'f- Bekrmw\s/, 
which reviews the recornmendations and which may 

+h& 4 - k  S ~ C F ~ L C ~  fJ* f~.;ie -sf,--)-- p&w&euh\8 A lvdeviataJb& ~ubstantinlly~~ from Aspecif ied ~criteria. 
F\n'& 

m 
5 2903(d) ( 2 ) .  The Commissian then s e n d s \ t y  

The Act vests the President with unqualified discretion to \ 
approve or disapprove the Commission's recommendations. A c t  I 
s 2903 (e) ( 2 )  - ( 3 )  . If the president disapproves the recommenda- 

tions, the Commission must prepare a revised list of recommended 
4 ~ & 3 h  5 

which is then resubmitted to the President. Ig, c10sur2 
S 2 9 0 3 ( e ) ( 3 ) .  If the President disapproves the revised recommen- 

dations, no bases may be closed. S 2903(e) (5). Thus, the 
(,.*,-,,; s410-P' 5 ' 

recommendations have no legal or practical effect until and unless 64 
the president chooses, in his discretion, to approve them. 

1 \ - 
,,,,ec+ * ..~,,7 Le3 

1: .-a ,GLOW m e  nd-h 
2 

9~ 8 i\D1 ; L b b  I z5- 
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If the President does approve either the initial or revised 

recommendations, the A c t  provides for Congress to review the Presi- 

dent's decision by considering a joint resolution of disapproval. 

A c t  5 s  2904  (b) , 2 9 0 8 .  If a joint resolution of disapproval is not 

enacted, the Secretary of Defense is obligated to close all of the 

bases approved for closure by the President. Id, 5 2904(b). 

2. During the 1991 round of base closures, the Secretary of 

Defense recornmended the closure or realignment o f @ d ~ ~ e : ~ l i -  

tary installations, including the Philadelphia Naval Shipyard. The 

recommendations were sent to the Commission, which 

concurred with the recommendation that the Shipyard be 

Commissioin forwarded its recommendations, covering the 

Shipyard a n L a o t h e =  military installations, to the President. 

In July 1991, the President approved the recommendations of 

the ~ommlssion. Short.1~ thereafter, the House of Representatives 

overwhelmingly rejectled a proposed resolution of disapproval, 

thereby requiring the Secretary of Defense to proceed with the 

closures and realignments. 

3 
or  ig ;% 

The plaintiffs in this case filed a complaint against the 

(&" 5 7 )  Secretary of the Navy, the Secretary of Defense, and the Commission 
L , ~ @  )I;r , PI 

d- eb 
,P' and its members, seeking to enjoin the closure of the shipyard. 

\J$ipp. 50, 54, 57. For present purposes, the complaint alleged that 

f b -  tbcL the Secretary of the Navy and the Secretary of Defense failed to t 
so comply with various pirecedural requirements of the A c t  in the 

course of preparing the list of recommended closures and realign- 

ments. The complaint f u r t h e r  alleged that the Commission committed 

related procedural errors under the Act. The plaintiffs did not 
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allege, either in their complaint or in any subsequent proceedings, 

that the President had violated the A c t  or otherwise acted 

unlawfully. 

The defendants disputed the plaintiffs' allegations of non- 

compliance with the procedural requirements of the A c t .  In addi- 

tion, the government argued that the suit was barred on a variety 

of jurisdictional grounds, In November 1991, the district court 

granted a motion by the government to dismiss the suit in its 

entirety, holding that t;he Act itself implicitly precludes judicial 

review of the plaintiffs1 claims and that, in the alternative, 

judicial review was barred by the political question doctrine, 

In ~pril 1992, a divided panel of this Court partially 

reversed the district: court's dismissal order, permitting the 

p l a i n t i f f s  to proceed with certain of their allegations. 971 F.2d 

936 (stapleton & scirica, JJ.; Alito, J., dissenting). The panel 

majority held that judicial review is not  allowed under the A c t  to 

the extent that it touc:hes on the merits of the base closure deci- 

sion, but that judicial review available to ensure compliance 

with the procedural requirements of the Act. & at 945-53. 

~pplying this d i s t i n c t i o n ,  the majority affirmed the dismissal of 

most of the complaint, on the ground that the allegations went to 

the substance of the decision to close the Shipyard, but reinstated 

allegations that the Secretary of Defense and the Commission had 

violated specific procedural requirements of the A c t .  Xd. at 950- 

P' 53. In particular, the majority permitted the plaintiffs to pursue 

/ z q t h a t  the Secretary of Defense violated the Act by "fail[ing] 
"f fik 
P> to create and transmit to t h e  ~ommiseion and the GAO an administra- 
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tive record c0ntainin.g all of the information the Secretary relied 

upon in making his claimsI1 (id, at 952), and that the Commission 

violated the A c t ' s  pu.blic-hearing requirement (id. at 952-53). 

3 .  In June 1992, two months after the i n i t i a l  panel decision 

in this case, the Supreme Court issued its decision in m n k l h ,  

mRra. n a n k l b  invol.ved a challenge to the reapportionment of the , 

House of Representatives under the 1990 decennial census. Under 

the applicable federal statutes, the Secretary of Commerce prepared 

a state-by-state popu:lation breakdown for the President, who t h e n  

sent Congress a statement showing the population of each state and 

the number of Representatives to which each state was entitled 

under a specified formula. By statute, each state was entitled to 

the number of Represerltatives shown in the President's statement. 

See FrankJ&, 112 S. C ! t .  at 2771, 

The state of Massschusetts sued the Secretary of Commerce and 

the President, among others, asserting that the method used to 

allocate certain overseas residents to their "hornelf states was 

arbitrary and capr ic iaus  under the APA and was unconstitutional 

under Article I. 112 S. Ct. at 2770, 2773. The Supreme Court 

entertained the constitutional c h a l l e n g e ,  but held that the APA 

challenge could not be entertained because none of the actions at 

issue constituted 'If inal agency action" for purposes of 5 U. S. C, 

S 704. at 2773-76. 

With respect to the actions of the Secretary of Commerce, the 

Court explained that the I1core questionw in deciding whether an 

agency action is llfinalll is "whether the agency has completed Its 

decisionmaking process, and whether the result of that process is 
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one t h a t  w i l l  direct1.y affect the parties. l1 112 S. Ct. at 2773. 

In F r a u ,  "the ac.tion that * * * has a direct effect on the 
reapportionment is the President's statement to Congress, not the 

Secretary's report to the President," because nothing barred the 

president from directing the Secretary to change the census. 

at 2773-74. ltBecause the SecretaryV8 report to the President 

carries no direct cclnsequences," the Court concluded that Itit 

serves more like a tentative recommendation than a final and bind- 

ing determination,'' and hence lt[is] not final and therefore not 

subject to review." at 2774 (citations omitted). 

The Court then held, "[olut of respect for the separation of 

powers and the unique constitutional position of the President," 

that the APA's definition of I1agencyl does not include the Presi- 

dent. 112 S. Ct. at 2775. Because "the APA does not expressly 

allow review of the president ls actions, the Court llpresume[d] 

that his actions are not subject to its requirements." at 

2776. The Court acknowledged that Itthe Presidentls actions may 

still be reviewed for ~onstitutionality,~~ but held that his actions 

nonetheless are not subject to judicial review "under the standards 

of the APA." Id, 

4. Because of the obvious procedural parallels between the 

statutory scheme in this case and the statute involved in Franku, 

the defendants petitioned the Supreme Court for a writ of c e r t i o -  

rari. I n  November 1992, the Supreme Court granted the petition, 

vacated the panel decision, and remanded the case for recon- 

sideration in light of Franklin. [Cite.] 
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A t  the direction of this Court, the parties submitted supple- 

mental briefs regarding the effect of Franklin on this case. The 

defendants contended t ha t  the contested actions of the Secretary of 

D e f  ens8 and the Commission are not ' I f  inalft agency action under 

Eramiq, and therefore are not reviewable under the APA, because 

the Secretary of Defense and the Commission are merely engaged in 

the preparation of nonbinding recommendations that have no effect 

unless the President chooses t o  accept them. In response, the 

plaintiffs argued t h a t  Frankliqls finality holding does not apply 

when the actions of a federal agency are being challenged on 

procedural, rather than substantive, g r o u n d s .  The plaintiffs 

further argued that they were not contesting or otherwise seeking 

review of the president's actions, and hence that B a n k l i p ' s  hold- 

ing about the unreviewelbility of Presidential actions under the APA 

was irrelevant. 

On May 3, 1993, before the panel had acted, the Court of 

~ppeals for the First Circuit decided the identical reviewability 

issue in Cohep v. Rice, 1993 WL 131914. Cohen involved procedural 

claims against the Secretary of Defense and the Commission under 

the Base Closure A c t  that are essentially indistinguishable from 

the claims in this case. see & at * 4  (summarizing claims). The 

First Circuit held in C'm, as the defendants are urging in this 

case, that Franklin bars federal courts from entertaining such 

claims because the actions of the Secretary of Defense and the 

Commission are not "finalM agency action under the APA. & at 

*6-7 .' 

'A copy of Cohen is attached to this petition. 



' 

SENT BY : DEPT OF JUST ICE ; 5-27-93 ; 9 : 3 3  ; DEPT OF JUSTICE+ 

5 .  On May 18, 1993, two weeks after the First Circuit issued 

its decision in Coher~, the panel issued its second decision in this 

case. The panel held, again by a divided vote, that F r a n k l b  does 

not preclude judicial review of the procedural claims left open by 

the initial panel decision. 

While the plaintiffs had taken pains not to frame their claims 

as a challenge to the actions of the President, the panel majority 

began with the premise that "'at least in one sense, we are here 

asked to review a presidential decision. If' Majority op. at 8. The 

majority then pointed nut that, even under E r a n u ,  Presidential 

action is eubject to judicial review to determine its constitution- 

ality. Id, at 9-10. Next, the majority reasoned that "where Pres- 

idential action is alleged to be in conflict with non-discretionary 

mandates of [an] authorizing utatut~," the constitutianality of the 

President's actions in actually being called into question, and 

hence the recognized judicial power to review the constitutionality 

of Presidential actions extends to review of whether Presidential 

action violates Nnon-discretionary [statutory] mandates." UL at 

10-11 (emphasis added). Finally, the majority characterized the 

plaintiffs' claims in this case as alleging "a failure by the 

President to remain within statutorily mandated limitstg (a at 
ll), and concluded that. the claims are therefore llconstitutionalfl 

claims that are still subject to judicial review under B a n k l h .  

Having disposed of m k l h  in this fashion, the panel major- 

ity then addressed the question of sovereign immunity. Majority 

op. at 12-15. The majority reasoned that sovereign immunity is not 

a bar to judicial. review, even in the absence of a statutory waiver 
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of immunity, Ilwhere * * * plaintiffs allege that presidential 

action has failed to comply with the mandatory procedural require- 

ments of the * * * s t a t u t e  authorizing such action and has thereby 

violated the conetitutionally mandated separation of powers. I' & 

acknowledged that 5 U.S.C. § 702 "may not apply to suits against 

the President," but concluded that "this only potentially creates 

a barrier t o  suit where the President is named as a defendant 

and/or relief can only he effective if directed at the President -- 
a situation not present here." Id, at 15 n.9. 

Judge Alito, i n  d.lssent, made two principal p o i n t s .  F i r s t ,  he 

pointed out that the p l . a i n t i f f s  Nvigorously contended * * * that 

Franklin does not bar review under the APA[ ; ] [ t ] he plaintiffs did 

not argue, a s  t h e  court now holds, that t h e y  were entitled to non- 

APA review based either on common law or separation of powers 

principles. Dissent at 18 (emphasis in original) . Judge Alito 

agreed with the First circuit in Cohsn that ~ r a -  precludes 

judicial review of the plaintiffs' claims under the APA. L 

Second, taking the majority's theory on its own terms, Judge 

Alito explained that t h e  plaintiffs' allegations of procedural 

errors by the Secretary of Defense and the Commission do not and 

cannot amount to an allegation that the president himself acted 

unlawfully. Dissent at 19-21. As Judge Alito explained, "the 

President's sole responsibility [under the Act] * * * is to d e c i d e  

within a very short peiri.0~3 whether, based on whatever facts and 

criteria he deems approp:riate, the entire package of recommenda- 
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tions should be accepted or whether the recommendations should be 

returned to the Comi~sion.'~ & at 20. The Base Closure Act does 

make the President's statutory rights and responsibilities 

contingent on the absence of prior procedural errors by the 

Secretary of Defense or the Commission. Hence, under no view 

of the matter had the President violated the Base Closure A c t ,  nor 

had the plaintiffs alleged such a violation. 

REA80NB WHY T'HE APPEAL BHOULD BE REHEARD EN B m  

The Supreme Court remanded this case for reconsideration in 

light of E r a n u .  O n  remand, the p l a i n t i f f s  urged the panel to 

hold that Franklin does not bar j u d i c i a l  review because t h e  actions 

of the Secretary af ~efense and the Commission are somehow 

agency action. The pa:nel majority instead held that E r a n u  does 

not bar review because the plaintiffs, who thought they were 

alleging statutory violations by the Secretary of Defense and the 

c om mission, are actually alleging constitutional violations by the 

President of the United States. This remarkable holding is riddled 

with errors and inconsistencies, and if it is allowed to stand, it 

will render E a n k u  i tself  a nullity, with consequences reaching 

far beyond the Base Cl.osure Act. En ban€ reconsideration is 

plainly called for, especially in light of the conflict between 

this decision and the ~ ' i r s t  Circuit's decision in w. 
1. The correct app l i ca t ion  of Franklin t o  this case should be 

a straightforward matter. The plaintiffs are alleging that the 

Secretary of Defense an13 the Commission committed procedural vio- 

lations of the Base Closure Act, like failing to forward a complete 

administrative record, in the oouree of preparing their recommenda- 
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tions for the President. The test of finality under Franklin fs 

whether an agency's ac:tions "will directly affect the partiesN (112 

S. Ct. at 27731, and here, as in mnklin, the nonbinding agency 

recommendations simp1:y had no effect until the President chose in 

his discretion to accept them. Accordingly, the acts and omissions 

of the Secretary of Defense and the Commission in preparing the 

recommendations are not final agency action and are not subject to 

judicial review under the APA. 

The panel majority avoided this seemingly inescapable conclu- 

sion by an extraordinary recharacterization of the plaintiffst 

claims. The plaintiff's1 claims that the Secretarv of Defense and 

the ~ommiseion violated t h e  Base Closure Act were viewed by the 

majority as claims t h a t  the President violated the Act. The major- 

ity then characterized the allegations of statutory violations as 

claims of cowtitutio%d violations, on the t h e o r y  that the plain- 

tiffs were alleging conduct beyond the scope of the President's 

statutory authority, arid that Presidential actions which are statu- 

torily y l t r a  virw are thereby unconstitutional. Having thus 

reshaped the plaintif19s1 claims almost beyond recognition, the 

panel brought the claims within m k l i n ' s  exception for suits 

challenging the constitutionality of Presidential actions -- an 

exception that, as Judge Alito points o u t ,  the plaintiffs them- 

selves never claimed to be applicable.?-~ whLL  2 f l u )  ,/ & I 

This tour is not faithful either to the plaintiffs1 

claims or to F r a n k m  itself. To begin, the plaintiffs have never 

purported to question t-he legality of the President's actions in 

this case. To the c o n t r a r y ,  they have gone  to great lengths to 
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make clear that they are contesting only the actions of the Secre- 

tary of Defense and the commission, not those of the President. 

And as Judge Alitots dissent explains, there is simply no legal 

basis for assuming, as the majority implicitly assumes, that pro- 

cedural violations by the Secretary or the Commission somehow ren- 

dered the President's subsequent actions unlawful or otherwise 

invalid. See Dissent at 19-21. The only statutory obligation 

imposed on the President by the Base Closure Act is to decide in 

his discretion whether to accept or reject the Commission's recom- 

mendations, and it is undisputed that the President discharged that 

obligation in this caae. 

Moreover, the plaintiffs do not allege that anyone -- either 
the President or anyone else  -- violated the Con~titution.~ The 
majority rested on. the proposition that, when the President is 

alleged to have acted in excess of his statutory authority, he is 

actually alleged to have violated the separation-of-powers doctrine 

and thereby acted unconstitutionally. Majority op. at 10-11. 

Taken on its own terms, this proposition is h i g h l y  debatable, to 

say the least. But even if it were correct as an abstract matter, 

the majority has stretched it far beyond the breaking point. If 

the President is deeme:d to have acted ultra vires because the 

Secretary of Defense allegedly did not forward all relevant infor- 

mation to the Commission (see p. - p ~ ~ r a ) ,  or because the Com- 

mission allegedly did ~ ~ o t  comply with the Act's public-hearing 

2 ~ t  one time, the plaintiffs advanced certain procedural due 
process claims, but the panel unanimously affirmed the district 
courtts dismissal of those claims in its original decision (see 971 
F.2d at 955-561,  and the p l a i n t i f f s  have made no attempt to revive 
them. 
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requirement (&),  t hen  the concept of ultra v i r e @  action has lost] -g 
a l l  meaning. 

If claims like the ones at issue here are subject to judicial 

review on the bas i e  o f  t h e  panel majority's reasoning, then 

Franklin is simply a dead letter. Under the majority's approach, 

when the President acts  on recommendations of a subordinate agency , 

or officer, virtually any allegation that the subordinate has 

committed a statutory violation in the course of preparing the 

recommendations becomes an allegation that t h e  President has vio- 

lated the Constitution, and hence is subject to non-APA judicial 

review. Thus,  i n  t h e  majority's hands,  Franklh's narrow exception 

for judicial review of constitutional claims swallows its rule 

against review of Presidential actions, as well as its rule against 

review of nonbinding agency recommendations. 

The panel majorit:y fares no better in its analysis of sover- 

eign immunity. The majority's reliance on the ultra virag excep- 

tion to sovereign immunity (majority op. at 13) rests on the same 

misconception of t h e  y l t r a  v i r e s  doctrine described above. And if 

the plaintiffs in this case a r e  indeed challengi the constitu- 
p ~ ~ k \ w ~  302 U G  * k- 

t i o n a l i t y  of presidential c U . S .  C.>02) is of no 

avail, since -- as the majority itself essentially concedes 

(majority op. at 15 n.9) -- that provision does not apply to the 
President. The majorit-y was able to escape this dead e 

recasting the suit once more, treating it for purposes o / 

a challenge to the actions of the Secretary of Defense and 

the ~ommlssion, rather t h a n  a challenge to the legality or statu- 
- 

tory author i ty  of Preai(Pentin1 actions. See id. at 13-14. Thie 
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characterization is more faithful to the plaintiffs' own presen- 
t .  

tation of their claims, - but eaaon, -Tincon- . , 
h o d  (9- t, ;+s cht)erng .). 

sistent with k+e -wq  the majority characterized the claims % c ~ ~ : & L -  
+h s w  c~&-'s hot- * 

V 

X f ' g a ~ .  ye ultimate holding of the panel in this case is that 

~ranklin does not prec!lude judicial review of allegations that t h e  

secretary of Defense and the Commission violated the procedural 
' , 
& m c o n r l s u  *;&h @~khk\ in - 9- 

requirements of the Base Closure Act. That holdinglplaces this 
Ad 

Circuit squarely in con:flict with the F i r s t  Circuit. As explained 

above, the ~ i r s t  Circuit in C ~ h e n  affirmed the dismissal of pro- 

cedural claims indistinguishable from t h o s e  in t h i s  case, on the 

ground that Franklin does bar review of t h e  p r o c e d u r e s  used to 

prepare base closure recommendations. The majority opinion does 

not acknowledge Cohen, but the conflict cannot be wished away by 

ignoring it. 

The consequences of the panel decision for the operation of 

the Base Closure A c t  are potentially severe. 

c ~ ~ i % - - ~ d g ~ ~ f ~  dissenc rrom +ne --& 

BascCbsw Aek3-4?3 -pounded in concepts ---speed, - m e w i  & --SL 

ions - -re i n r p i a l  --a 
* ~ - - . - ~ f l  Allowing plaintiffs to contest base closures on 

the basis of alleged procedural errors, thereby delaying closures 

and extracting individual bases from the,unified package approved 

by the President and Congress, will he govern- 
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and politically charged tlr 

task of closing domentic military bases. 

Moreover, the consequences of the panel  decision are not  con- 

fined to the Base Closure Act. As explained above, the panel's 
,p,+c-n.K 

- 

handling of Ex- aswea&&+ renders F r a n u r j  ' 's restrictions on 
&A 

L 
judicial review a nullity. Henceforth, in t h i s  circuit, any etatu- 

tory scheme under which agencies present recommendations to the 
ec d-8- v' 

president for hie consideration be  subject to j u d i c i a l  rev iew,  

notwithstanding - b l s  holdings that agency recommendations to 

the President are not final agency action and that the President 

himself  is not subject: to j u d i c i a l  review under the  APA. Before 

such a result is accepted, and a Circuit conflict on an issue of 

this importance is created, t h i s  appeal  should be reheard e~ barn. 

For the foregoing reasons, the petition for rehearing ahould 

be granted and the appeal  should be reheard -, 

~espectfully submitted, 

STUART E. SCHIFFER 
B s s b t a n t  Attorney General  

MICHAEL 3 .  ROTKO 
United States A t t o r m  

DOUGLAS N. LETTER 
SCOTT R. McINTOSH 

t ne 
Department of Justice 
@ashinaton, D.C. 2Q53Q 
( 2 0 2 1  5 1 4 - 4 0 5 2  

May 28,  1993 



Insert p. 14 : 

The Base Closure Act was enacted against a backdrop of years of 
frustration with the government's inability to close military 
installations in a timely, efficient and equitable manner. As 
discussed in detail in Judge Alitols dissent from the original 
panel decision (971 F.2d at 956-61), the Act was intended l1to 
provide a fair process that will result in the timely closure and 
realignment of military installations inside the United States." 
1990 Act, Sec. 2901 (b) (emphasis added) ; see 1990 Conference Report 
at 705 (the Act was designed to establish Inan independent, outside 
commission [that] wil.1 permit base closures to go forward in a 
prompt and rational mannerw). 
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MEMORANDUM FOR THE SOLICITOR GENERAL 

Re: Specter v. Garrett, No. 91-1932 (3d ~ i r .  
May 18t 1993) (Stapleton & ~cirica, JJ.; 
Alito, J'. . dissentins) 

TIME LIMITS 

The Court of Appeals denied the government's rehearing peti- 
tion on June 14, 1993. The deadline for filing a petition for cer- 
tiorari is September 1 3 ,  1993. The Court of Appeals has stayed its 
mandate until July 21, 1993, and a determination regarding certio- 
rari is therefore needed as soon as possible.1 

RECOMMENDATIONS 

The Defense Base Closure and Realignment Commission (Sheila 
Cheston, General Counsel, 703-696-0504) orally recommends certio- 
rari. 

The Department of Defense has not yet made a recommendation 
but is expected to rec~ommend certiorari. 

I recommend certiorari. 

QUESTIONS PRESENTED 

The Defense Base Closure and Realignment Act of 1990 (Act) 
establishes standards and procedures for identifying and closing 
unnecessary domestic military bases. The questions presented are: 

' ~ f  certiorari is authorized before July 21, the Civil Divi- 
sion will move for the Third circuit to extend the stay of the 
mandate so that we will have time to prepare and file our 
petition. 



1. Whether claims that the Department of Defense and the 
Defense Base Closure! and Realignment Commission violated the pro- 
cedural requirements of the Act involve "final agency actionn under 
Franklin v. Massachusetts, 112 S. Ct. 2767 (1992). 

2 .  Whether the Act itself precludes judicial review of claims 
that the Department of Defense and the Commission have violated the 
procedural requirements of the Act. 

STATEMENT I 
This is a suit to prevent or delay the planned closure of the 

Philadelphia Naval Shipyard. The suit alleges that the Department 
of Defense and the Defense Base Closure and Realignment Commission 
violated procedural requirements of the Base Closure Act in the 
course of choosing the Shipyard, along with many other installa- 
tions, for closure. 

The district court dismissed the suit on the principal ground 
that judicial review is barred by the Act itself. A divided panel 
of the Third Circuit reinstated some of the plaintiffs1 procedural 
claims. The Supreme Court vacated the Third Circuit s decision and 
remanded for further consideration of finality issues in light of 
Franklin v. Massachusetts, 112 S. Ct. 2767 (1992). On remand, the 
panel has reinstated its original decision, again by a divided 
vote, and the Third Circuit has denied rehearing en banc. 

1. The Defense Rase Closure and Realignment Act of 1990 (10 
U.S.C. 2687 note) c:reates standards and procedures for closing 
unneeded domestic military bases. The Act provides for three 
biennial closure rounds, beginning in 1991. In each round, the 
Secretary of Defense prepares closure and realignment recommen- 
dations, which are forwarded to the Commission for review. The 
commission may change any of the Secretary's recommendations if 
they Itdeviate[] substantiallyt1 from the governing standards. 
Commission forwards its own recommendations to the President, who 
may accept them or reject them in toto but may not Itpick and 

The I- choose." If the President accepts the Commissionls recommen- 
dations, the Secretary of Defense must carry them out unless 
Congress overrides the President by passing a joint resolution of 
disapproval. Congress, like the President, must treat the 
recommendations as a package and cannot (without enacting new 
legislation) accept particular recommendations while rejecting 
others. 

For present purposes, two general points about the A c t  are 
significant. First, the structure and policies of the Act are 
inconsistent in many respects with judicial review of the base 
closure process. For example, the Act creates a highly expedited 
process involving a number of extremely strict time limits that 
would be jeopardized by judicial intervention. The Act also 
contemplates that the closure process will be lloverseenM by the 

2 ""'bv.~-*""yy'-, k 
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President and Congress, rather than by the courts. At the same 
time, the Act creates a delicate balance of power between the 
President and Congress that could be disturbed by judicial inter- 
vention. In addition, the Act is designed to produce a single 
v'bundlell of base closures that stand or fall together, and judicial 
intervention regarding individual bases would jeopardize this goal 
by allowing litigants to wunbundle9f the package. Finally, the Act 
was enacted against a background of failed base closure attempts 
that were frustrated by, among other things, protracted litigation 
under NEPA and other statutes. The Act explicitly forecloses NEPA 
suits, and the legislative history of the Act strongly suggests 
that Congress was moved by a more general concern about avoiding 
litigatioq-driven obstruction and delays. f i &  & Q  r s ~ ~  4% ,, Ls/m Q @ W $ * C Q  94- L--Q 82 

Second, the Act places the final decision over base closures 
and realignments in the hands of the President and Congress, not 
the Secretary of Defense and the Commission. The recommendations 
of the Secretary and the Commission have no legal or practical 
effect until and unless: (1) the President accepts them; and 
(2) Congress fails to override the President within the time limit 
prescribed by the Act. Moreover, the Act leaves the President and 
Congress with unfettered discretion over whether to accept the 
recommendations; the recommendations may be accepted or rejected 
for good reasons, bad reasons, or no reasons at all. 

2. During the 1991 round, the Secretary of Defense recommen- 
ded the closure or realignment of a large number of military 
facilities, one of which was the Philadelphia Naval Shipyard. The 
Commission concurred with the Secretary's recommendation concerning 
the Shipyard and forwarded the President its own recommendations. 
President Bush approved all of the recommendations of the Commis- 
sion, including the closure of the Shipyard. In July 1991, the 
House of ~epresentatives rejected a proposed joint resolution of 
disapproval by a vote of 364 to 60, thus requiring the Secretary of 
Defense to proceed with the closures and realignments. 

The present suit was filed in July 1991 to block the closure 
of the Shipyard. The plaintiffs alleged that the Navy, the Secre- 
tary of Defense, and the Commission had committed a variety of 
procedural errors in preparing the base closure recommendations. 
The plaintiffs also alleged that the selection of the Shipyard was 
invalid for a variety of substantive reasons. With exceptions that 
are not relevant here, the plaintiffst claims were statutory rather 
than constitutional, and they alleged wrongdoing by the Department 
of Defense rather than by the President. l.-&+k h t r n - ? -  1 

The government moved to dismiss the suit on the principal 
ground that the Act itself implicitly precludes judicial review of 
the plaintiffst claims. The district court granted the govern- 
ment's motion and the plaintiffs appealed to the Third Circuit. In 
April 1992, the Third Circuit partially affirmed and partially 
reversed the district court's decision. 971 F.2d 936 (3d Cir. 



1992). By a 2-1 vote, the panel held that the Act precludes 
substantive challenges to base closure decisions, but does not 
preclude claims that the Secretary of Defense and the Commission 
violated the Act's procedural requirements. 

Judge Alito, in dissent, argued that the Act bars judicial 
review of all of the plaintiffs1 statutory claims, including the 
procedural claims rei.nstated by the majority. His dissent broadly 
adopted the governmemt's arguments about the significance of the 
Act's structure and 1.egislative history. In particular, Judge 
Alito argued that judicial review would fatally interfere with the 
statutory goals of speed and finality and would threaten the 
statutory objective of creating a unified package of base closures 
to be approved or disapproved en masse. 

3. In June 15392, two months after the panel's initial 
decision, the Supreme Court issued its decision in Franklin, suDra. 
Franklin involved a challenge to the decennial reapportionment of 
the House of Representatives. The reapportionment statute in 
Franklin, like the Base Closure Act, provided for a subordinate 
federal official (the Secretary of Commerce) to prepare recommen- 
dations for the President, who was regarded as having discretion 
whether or not to accept the recommendations. The Supreme Court 
held in Franklin that the actions of the Secretary of Commerce were 
not t'finalw agency action for purposes of judicial review under the 
Administrative Procedure Act. The Supreme Court further held that 
the President is not an "agencyn under the APA and therefore is not 
subject to the APA's judicial review provisions. 

Because of the parallels between the statutory scheme in 
Franklin and the Base Closure Act, Solicitor General Starr author- 
ized petitioning the Supreme Court to vacate and remand for further 
consideration in light of Franklin. The Supreme Court granted our 
petition in November 1992. Following the Supreme Court's remand, 
the Third Circuit directed the parties to submit supplemental 
briefing on the Franklin issue. 

The briefing on remand was influenced in part by the Third 
Circuit's original decision in this case. In that decision, the 
panel had addressed the reviewability of the President's actions 
under the Base Closure Act. The panel had assumed (without 
deciding) that the President is not an ttagencyw under the APA, but 
had held that the President's actions were nonetheless subject to 
 common laww judicial review. Responding to this reasoning, we 
argued on remand that the President is not subject to tlcommon laww 
judicial review and that, under Franklin, his actions are review- 
able outside the confines of the APA only to determine whether he 
has acted unconstitutionally. For their part, the plaintiffs 
insisted that they were not challenging the President's actions, on 
constitutional grounds or otherwise, and hence that Franklin's 
holding regarding the reviewability of Presidential action was 
irrelevant. The plaintiffs devoted their efforts exclusively to 



the question of whether Franklin's "finalityn ruling applies to the 
procedural actions of the Secretary of Defense and the Commission. 

On May 18, 1993, the Third Circuit issued its decision on 
remand. By a 2-1 vot.e, with Judge Alito again dissenting, the 
court held that Franklin does not preclude judicial review of the 
plaintiffs' procedural. claims. The panel majority based this 
holding on a view of gxanklin, and a view of the plaintiffs' under- 
lying claims, that the plaintiffs themselves had not advanced. 

Quoting its earlier decision, the panel majority began from 
the premise that w'ai: least in one sense, we are here asked to 
review a presidential decision. 'I' Majority op. at 8. The majority 
pointed out that, even under Franklin, Presidential action is 
subject to judicial review to determine its constitutionality. 
Slip op. at 9-10. The majority then reasoned that "where Presiden- 
tial action is alleged to be in conflict with non-discretionary 
mandates of [an] authorizing statute," the constitutionalitv of the 
President's actions is actually being called into question, and 
hence the judicial power to review the constitutionality of Presi- 
dential actions encompasses review of whether Presidential action 
violates wnon-discreti.onary [statutory] mandates." - Id. at 10-11. 
Finally, the majority characterized the plaintiffs1 claims in this 
case as alleging "a failure by the President to remain within 
statutorily mandated :Limitstt (id. at ll), and concluded that the 
claims are therefore wc:onstitutional~' claims that are still subject 
to judicial review undler Franklin. 

Having disposed (to its satisfaction) of Franklin, the panel 
majority then addressed what it treated as the distinct question of 
sovereign immunity. Majority op. at 12-15. The majority reasoned 
that sovereign immunit-y is not a bar to judicial review, even in 
the absence of a stiltutory waiver of immunity, "where * * * 
plaintiffs allege that presidential action has failed to comply 
with the mandatory procedural requirements of the * * * statute 
authorizing such action and has thereby violated the constitu- 
tionally mandated separation of powers." Id. at 13. Alterna- 
tively, the majority concludedthat sovereign immunity is waived by 
5 U.S.C. S 702, which waives sovereign immunity for 'Iaction[s] 
* * * seeking relief other than money damages and stating a claim 
that an agency or an officer or employee thereof acted or failed to 
act in an official capacity or under color of legal authority 
* * * ." - Id. at 14-15. The majority acknowledged that 5 U.S.C. 
702 "may not apply to suits against the President," but concluded 

that ''this only potentially creates a barrier to suit where the 
President is named as a defendant and/or relief can only be effec- 
tive if directed at the President -- a situation not present here," 
Id. at 15 n.9. For purposes of sovereign immunity, the panel - 
majority treated this suit as primarily a challenge to the actions 
of the Secretary of Defense and the Commission, not a challenge to 
the legality or statutory authority of Presidential actions. See 
id. at 13-14. - 



Judge Alito, in dissent, made two principal points. First, he 
pointed out that the plaintiffs  vigorously contended * * * that 
Franklin does not bar review under the APA[;] [tlhe plaintiffs did 
not argue, as the court now holds, that they were entitled to non- 
APA review based either on common law or separation of powers 
principles. 'I Dissent at 18 (emphasis in original) . For his part, 
Judge Alito agreed with us that Franklin precludes judicial review 
of the plaintiffs' claims under the APA. Id. 

Second, taking the majority's theory on its own terms, Judge 
Alito explained that: the plaintiffs1 allegations of procedural 
errors by DoD and th.e commission do not and cannot amount to an 
allegation that the President himself acted unlawfully. Dissent at 
19-21. As he explained, "the President's sole responsibility * * * 
is to decide within a very short period whether, based on whatever 
facts and criteria he deems appropriate, the entire package of 
recommendations should be accepted or whether the recommendations 
should be returned t:o the Commi~sion.~~ Id. at 20. The Base - 
Closure Act does not make the President's statutory rights and 
responsibilities con1:i.ngent on the absence of prior procedural 
errors by DoD and the Commission. Id. Hence, under no view of the 
matter has the President violated the Base Closure Act, nor have 
the plaintiffs implicitly alleged such a violation. 

4. On May 3, 1993, two weeks before the Third Circuit issued 
its latest decision j.n this case, the First Circuit decided the 
identical reviewability issue in Cohen v. Rice, No. 92-2427. The 
First Circuit held in Cohen that Franklin does bar federal courts 
from hearing the kinds of procedural claims under the Base Closure 
Act that are at issue i.n this case. 

The Third  circuit:'^ decision in this case conflicts squarely 
with the First Circuit's decision in Cohen. The panel majority in 
this case made no reference to Cohen, although Judge Alito cited 
Cohen with approval in his dissent. The plaintiffs in Cohen did 
not petition for rehearing, but in light of the Third circuit's 
subsequent decision, we expect them to petition for certiorari. 

In light of the conflict between the panel decision here and 
the First Circuit's tiecision in Cohen, and given the panel's 
dubious reasons for distinguishing Franklin, Acting Solicitor 
General Bryson authorized the Civil Division to seek rehearing 
banc. On June 14, 1993, the Third Circuit denied rehearing en banc - 
without opinion by a 7-3 vote. 

We moved for a stay of the mandate pending certiorari to avoid 
the resumption of the di-strict court proceedings. On July 2, the 
panel stayed the mandate, but its stay expires on July 21. We 
intend to ask the Third Circuit for an additional 30-day stay of 
the mandate by July 21. 



DISCUSSION 

Following the i11j.tial panel decision in this case in April 
1992, the Department of Defense and the Commission strongly recom- 
mended seeking Supreme Court review. The civil Division joined in 
that recommendation. The subsequent panel decision, far from 
diminishing the case for Supreme Court review, actually enhances 
it, especially since the latest decision creates a direct Circuit 
conflict. We therefore again recommend petitioning for certiorari 
in this case. 

1. Lesal Considerations 

A. Franklin and Final Asencv Action 

In the course of its holding regarding "final agency action," 
Franklin disallows suits against the President under the APA, but 
leaves the door open for non-APA suits challenging the constitu- 
tionality of Presidential action. The latest panel decision rests 
on the proposition that the President violates the Constitution, 
and hence is subject to judicial review under Franklin, whenever 
his actions ttconflicl: with non-discretionary mandates of [an] 
authorizing statute." Majority op. at 10. 

The proposition that any procedural violation of "non- 
discretionary mandates of [an] authorizing statute" amounts to a 
constitutional violation is, at the very least, a highly debatable 
one. But even if it is correct, it is irrelevant to this case, 
because the plaintiffs have never alleged that the President has 
violated the Base Closure Act. To the contrary, the plaintiffs 
made strenuous efforts throughout this litigation to disavow any 
challenge to the validity of the President's actions. They 
emphasized repeatedly that their only quarrel was with the acts and 
omissions of DoD and the Commission, not with the actions of the 
President. 

The majority tries to circumvent this problem by treating the 
plaintiffs1 allegations of procedural violations by DoD and the 
Commission as implicit allegations of illegal action by the Presi- 
dent. See majority op. at 12. But as Judge Alitots dissent 
rightly points out, there simply is no colorable basis for arguing -- and in any event, the plaintiffs themselves do not argue -- that 
the alleged procedural violations by DoD render the subsequent 
actions of the president unlawful or ultra vires. 

If the panel majority's theory were accepted, Franklin's non- 
reviewability ruling would become a dead letter. Given the panel's 
treatment of the allegations in this case, virtually any claim that 
the President or his subordinates have failed to comply with a 
statute could be transformed into a claim that the President acted 
in excess of his statut:ory authority and hence (in the panel's 
view) acted unconstitut~.onally. Not only would this effectively 



wipe out Franklin's holding regarding nonreviewability of Presi- 
dential actions, but it would also eviscerate Franklin's holding 
that recommendations to the President by subordinate officials are 
not "final agency ac!tion.I1 A plaintiff whose real grievance was 
with the supposed errors of the subordinate official would instead 
sue the President, alleging that the official's statutory vio- 
lations rendered the subsequent actions of the President unlawful 
and hence unconstitutional. 

The majority opinion is also internally inconsistent. Since 
the actions of DoD and the Commission are plainly non-final, and 
hence nonreviewable, under Franklin, the majority opinion sought to 
get around Franklin hy characterizing this case as a challenge to 
the final actions of the President, rather than a challenge to the 
preliminary actions of DoD and the Commission. Yet when the panel 
majority turned to the issue of sovereign immunity, and sought to 
bring this case within the ambit of 5 U.S.C. S 702, the majority 
effectively recharacterized the case as an attack on DoD and the 
Commission, with the President playing only a collateral role. 
Either this case is ":really1' a challenge to the legality of Presi- 
dential action, or it is not; the majority cannot have it both 
ways. 

For these reasons, if the Supreme Court reviews the Third 
Circuit's decision, we will be in a strong position to argue that 
the Court of Appeals has hopelessly misapplied Franklin. Franklin 
was handed down barely a year ago, we recognize that the Supreme 
Court ordinarily might not be interested in granting certiorari 
simply to review how a lower court has applied Franklin in a par- 
ticular case. However, the decision in this case creates a direct 
Circuit split; it has implications for the constitutionality of 
Presidential actions that extend far beyond this case; and, for 
reasons outlined below, it jeopardizes the operation of a statute 
and a program that are vital to the ongoing military conversion 
process. We therefore are confident that the Supreme Court will 
not regard this as just another dispute over the application of the 
courtls precedents to a particular case. 

B. Preclusion of Review 

The earlier panel decision is also deeply flawed in its 
handling of the issue of whether the Act itself precludes judicial 
review, an issue that need be reached by the Supreme Court only if 
we fail to prevail under Franklin. First, as suggested by Judge 
Alito in his dissent, the majority seriously underestimated the 
impact of judicial review on Congress's goals of expedition and 
finality. Second, as Judge Alito again suggests, the majority 
failed to give sufficient weight to Congress's goal of consoli- 
dating base closures in a single, indivisible package, a goal that 
almost certainly will be compromised by a successful suit. Third, 
the majority largely failed to respond to our argument that judi- 
cial review alters the statutory and political balance struck by 



the Act between the Executive Branch and Congress. Fourth, the 
majority failed to recognize the significance of the Act's treat- 
ment of NEPA claims, which present very much the same kind of 
obstacles to the base closure process that are presented by the 
procedural claims in this case. 

Given the strong presumption in favor of judicial review, and 
the necessary uncertainties in any preclusion argument that does 
not rest on explicit statutory provisions, we recognize that our 
position is not irresistible. On balance, however, we believe 
strongly that Congress should be found to have implicitly precluded 
all judicial review of claims arising under the Act. 

2. practical Considerations 

Taken together, the two panel decisions in this case threaten 
to have significant adverse consequences for the Department of 
Defense in its efforts to close obsolete domestic military bases. 
To be sure, the panel has allowed only a relatively small class of 
purely procedural challenges to be heard under the A c t .  But by 
allowing a judicial challenge to proceed, regardless of how narrow- 
ly the suit may be cabined, the panel has struck a dangerous blow 
to the integrity of the important base closure process. Even a 
narrow procedural challenge to the closure of the Philadelphia 
Shipyard has the potential to seriously disrupt the operation of 
the Act by upsetting planning for future rounds of base closures. 
Moreover, if plaintiffs are able to pick apart the bundle of bases 
approved for closure by Congress, one of the most politically 
important elements of the statutory scheme will be jeopardized. 

Several other su:it.s concerning the 1991 and 1993 rounds of 
base closures have already been filed, and if the Third Circuit's 
decision is allowed to stand, the temptation for other affected 
communities to bring suit regarding other bases will grow con- 
siderably. Thus, it is especially important to seek certiorari to 
prevent this decision from opening the door for a number of new 
suits. 

We expect the plaintiffs in Cohen to file their own petition 
for certiorari in that case, based on the split between Cohen and 
the decision here. In our view, this case provides a better 

2 ~ h e  majority regarded the Act's explicit restrictions on 
NEPA review as ambiguous because they might just as easily be 
cited as evidence that Congress meant to allow other kinds of 
procedural claims. But as we explained in our briefs, NEPA suits 
had been used in the past as the primary mechanism for blocking 
base closures, and Conqress' previously had explicitly made NEPA 
applicable to the base closure process; Congress therefore had 
good reason to be more explicit about NEPA claims than about 
other types of suits. 



vehicle for Supreme Court review, for at least two reasons. First, 
our petition can raise both of the principal issues in this litiga- 
tion (inplied preclusion of review under the Act and finality under 
-), while the plaintiffs in Cohen will be raising only the 
Franklin issue. Second, precisely because the Third circuit opin- 
ions in this case are so demonstrably wrong, they provide a more 
attractive backdrop ior our arguments than does Cohen. Accord- 
ingly, if the plaintiffs in Cohen do petition for certiorari, we 
suggest inviting the Supreme Court to grant certiorari in this case 
and hold Cohen for disposition following the eventual decision in 
this case. 

CONCLUSION 

For the foregoing reasons, I recommend in favor of certiorari. 
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QUEBTIONS PRESENTED 

The Defense Base Closure and Realignment Act of 1990 (Base 

Closure  A c t ) ,  as amended, 10 [ J .S .C .  2 6 8 7  note (Supp, IV 1992), 

establishes a mechanism to identify unneeded domestic military 

bases for closure and realignment. The questions presented are: 

1. Whether the base closure and realignment recommendations 

of the Secretary of Defense and the Defense Base Closure and 

~ealignment Commission, or the President's decision to accept or 

reject the Commission's recommendation, is subject to judicial 

review under the principles set forth in Frnnklin v. Massachu - 
setts, 112 S. Ct. 2767 (1992). 

2 .  Whsther the B a s e  Closure Act itself ~preclude[s] judi- 

cial reviewn of statutory claims for purposes of the Administra- 

t i v e  Procedure Act, 5 U.S.C. 7 0 1 ( a ) ( l ) .  
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IN THE SUPIREME COURT OF TEE UNITED STATES 

OCTOBER TERM, 1993 

- - - 

No. 

JOHN H .  DALTON, SECRETARY OF 
THE NAVY, ET AL. , PETITIONERS 

ARLEN SPECTER, ET AL. 

PEITITXON FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR TEE THIRD COLUMBIA C I R C U I T  

-- 
Tne solicitor General, on behalf of t h e  Secretary of D e -  

fense, the Secretary of the  Navy, the D e f e R s e  Base Closure and 

Realignment Commission, and the Chairman and members of the 

 omm mission, respectfully petitions for a writ of certiorari to 

review the judgment of the United States Court of Appeals for t h e  

Third Circuit in this case. 

OPINIONB BBMW 

The opinion of the court of appeals (App., infrg, la-25a) is 

not yet reported. A prior opinion of the court of appeals (App., 

i n i r e ,  31a-87a) is reported at 971 F.2d 936. The opinion of the 

district court (App., a ,  91a-97a) is reported at 777 F. Supp. 

1226. 

JURISDICTION 

The judgment of t h e  court of appeals w a s  entered on May 1 8 ,  

1993. A petition for rellearing wan denied on Juno 14, 1933. 



App., infrq, 26a-2821. The jurisdiction of t h i s  Court is invokod 

under 2 8  U.S.C. 1254(1). 

STATU'TORY PROVISIONS INVOLVED 

Relevant provisions of the Defense Base Closure and Realign- 

ment Act of 1990 (Base Closure Act o r  A c t ) ,  as amended, lo U.S.C. 

2687 note (Supp. IV 1992),' and the Administrative Procedure Act 

(APA), 5 U . S . C .  701 and 7 0 4 ,  are reproduced at App.,  infra, 98a- 

130a. 

STATEMENT 

~es~ondents~ brought this action in United S t a t e s  Distr ic t  

Court for the Eastern ~ i s t r i c t  of Philadelphia seeking to enjoin 

the closure of the ~hiladelphia Naval Shipyard. C.A. App. 61, 

65, 68. In a prior decision, a divided panel of the court of 

appeels concluded that c:ertain of respondents' proaedural claims 

were oubjeat to judicial.  review under the  APA. App., infra, at 

65a, 67a. Subsequently, in m l i n  v. -setQ, 112 9. ct. 

2676 (1992), a case invalving a similar statutory saheme, this 

Court held that recommendations of subordinate officials t o  the 

The Defense Base Closure and Realignment Act of 1990, Pub. 
L. No. 101-510, 104 Stat:. 1808, has been amended in reapects not 
relevant here. See National Defense Authorization Act for Fiscal 
Years 1992 and 1993, Pub. L. No. 102-190, Tit. 111, g 344(b) (I), 
Tit. xWIII, 5 5  2821, 2827(a), 105 Stat. 1344-1345, 1544-1546, 1551 
(1991); National Defense ~uthorization A c t  for Fiscal Year 1993, 
Pub. L. No. 102-484,  Tit. X ,  5 1054 (b) , Tit. XXVIII, J 2821(b), 106 
Stat. 2502, 2607-2608 (1992). For simplicity, we refer to eectione 
of the Base Closure Act as codified in 10 U.S.C. 2687 note (Supp. 
IV 1992). 

2 Respondents are Members of Congress from Pennsylvania and 
New Jersey; the States of Pennsylvania, New Jersey, and Delaware; 
officials of those States: the City of Philadelphia; shipyard 
workers: and members of local unions. Sea A p p -  , u, - [ 9 2 - 4 8 5  
Pet. App. 2al. 
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President are not " f i n a l  agency action" under the APA, 5 U.S.C. 

704, and that the APA does not apply to the Prezidentfc actions. 

We petitioned for a writ of certiorari in this case; on November 

9, 1992, this Court granted the writ, vacated the court's deci- 

sion, and remanded the case for further consideration in light of 

k i n .  App., infra, ;?9a-3Oa. 

On remand, a dividlecl panel of the court of appeals concluded 

that Franklin permits judicial review of procedural claims under 

the Base Closure A c t ,  reasoning that if the Secretary of Defense 

and the Defense Base Closure and Realignment Commission committed 

procedural errors, the President acted beyond his constitutional 

authority in approving the Commission's recommendations. A p p . ,  

infra, 9a-12a. In so daing, the panel's decision on remand (1) 

evades the holding of Er;&li4 and broadly subjects t h e  Pres i -  

dent's actions t o  judioial review despite the limited scope of 

the  APA; ( 2 )  conflicts with the First Circuit's recent d e c i s i o n  

in Cohen v.  Rice, 992 F.2d 376 (1993); and threatens the integri- 

ty and expedition of the carefully designed process that Congress 

established in the Base Closure A a t .  

A. statutory Background 

1. The Defense Basts Closure and Realignment A c t ,  Pub. L. 

No. 101-510, 104 Stat. 1808, established a mechanism for identi- 

fying and closing unnecessary domestic military bases. The A c t  

provides for three rounds of base alosures,' to take place in 

The Base Closure A . c t  also governs so-called Nrealignments,l' 
which include #'any action which both reducem and relocates 

(continued . . . ) 



1991, 1993, and 1995. 9 2903(c) (1) ; App. ,  m, 106a-10-/a. For 
each round, the Secretary of Defense must prepare a six-year 

"force-etructure plan * * * b a ~ e d  on an assessment * * * of  the 

probable threats to na t , i ona l  security1* during that period. 

§ 2903(a); App., Us, 105a The Secretary also must establish, 

after notice and an opportunity for public comment, selection 

criteria to be used in making base closure rC~0Ktm~ndati0nu. 

5 2903 (b) ; App. , b f r a ,  105a-106a. Based on the force-structure 

plan and seleation criteria for each round, the Secretary must 

prepare base closure recommendations for that round. 5 2903(c): 

App., infra, 106a-108a. 

The Aat requires the Secretary of Defenss to forward his 

recommendations to Conglress and to the Defense Base Closure and 

Realignment ~ommisslon, an independent commission established 

under the Act. 8 8  2902 (a )  and 2903 (c) (1) ; App., infrn, 98a, 

106a-107a. The Commission is charged with holding public hear- 

ings and then preparing a report containing both an assessment of 

the secretary's recornmenidations and the Commissionts own reoom- 

mendations for base closures. S 2903(6)(1) and (2); App., inira, 

108a-110a. The Commission may ahange the Secretary's recom- 

mendations if it determines, after notice and public hearings, 

that he has "deviated substantially" from the force-structure 

3(...aontinued) 
functions and civilian personnel positions but does not include a 
reduction in force resu:Lt.ing from workload adjustments, reduced 
personnel or funding levele, or skill imbalances." 5 2910(5); 
APP-, infra, - - For convenience, we use the term "base closuresu 
to refer to base closures and realignments. 
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plan and selection criteria. § 2 9 0 3  ( d )  ( 2 )  (13) and (c )  ; App.,  

i n f r a ,  109a. The Commiss ion  m u s t  then forward i t s  report to the 

President for his review. 9 2903 (e) ; App. , inf-r.;tl_, llla. 

The President may approve or disapprove the  commission^^ 

recommendations, and he must transmit his determination to 

Congress and the Commission within two weeks of receiving it. 

§ 2903 ( e )  (1) - ( 3 )  ; App., i . n f rq ,  llla. If the President disap- 

proves the Commi8sionts recommendatlons, it must prepare new 

recommendations and resubmit them to the President within a 

month. 5 2903 (e) (3) ; App. ,  , a .  If the President then 

disapproves the revised recommendations, no bases may be closed 

that year under the Act. 5 2903(e)(5); A p p . ,  i n f r a ,  llla. 

If the President approvee the  i n i t i a l  or revised recommenda- 

tions, Congress reviews the President's decision by considering a 

joint resolution of disapproval. 5 5  2904(b), 29081 App., m, 
112a-113a, 122a-125a. If a j o i n t  resolution of disapproval is 

enacted after presentment to the President, tho Secretary of 

Defense may not close or realign the basee approved by the 

President. !j 2904(b) ; App., im, 112a-113a. If a joint 

resolution ie not enacted within 45 legislative days or by the 

date Congress adjourns for the session, whichever is earlier,' 

the Secretary is required to close or realign all of the military 

installatione approved for closure or realignment by the Prcei- 

dent. g 2904 (a) ; App., m, 112a. 

I, TO facilitate t h e  process of legielative consideration, the 
Aot adopts streamlined 1egi .e la t ive  procedures to eliminate ordinary 
delays. 5 2908; App.,  i r l f r a ,  - -- 
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B. The Proceedings In This Case 

1. a. On April 15, 1991, the Secre ta ry  of Defense t r a n s -  

mitted to the Commission with a list of 72 domestic military 

installations for closure or realignment, includinq t h c  Philadel- 

phia Naval Shipyard. 56 Fed. Reg. 15,184. The Commi~sion held 

public hearings in Washington, D.C., and ~hiladclphia, henrinq 

testimony from officials of the Department of Defense, legicla- 

t o r e ,  and expert witnesses. Members of the Commission visited 

major facilities recommended for closure, including the Philadal- 

phia Shipyard. The Commission's reoommendations differed from 

the Secretary's in several reepacts ,  recommending t h e  closure or 

realignment of 82 bases j.c its finai report. But the Commission 

conourred in the Secretary'e recommendation to close the Phila- 

delphia shipyard. A ~ P . ~  infrn, 38a. 

On July 10, 1991, t:he President approved the Commission's 

recommendations. The Arrmed Services Committees of both Houses 

conducted hearings on the recommended cloaures. App., infSa, 

38a-39a. On July 30, 1991, the Houee of Representatives enter- 

tained a proposed reeolution of disapproval. 137 Cong. Rec. 

H6006-H6039 (daily ed.). During the ensuing debate, several of 

the respondents alleged that the proposed r a s o l u t i o n  should be 

passed because of alleged flaws in the procedures by which the  

Philadelphia Shipyard was recommended for closure. See u. at 
H6009-H6010 (Rep. Weldon); M. at H6010-H6011 (Rep. Foglietta) : 

id. at H6020 (Rep. Andrews) .  The House, however, ultimately 
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rejected the resolution of disapproval by n vote  of 364 to 6 0 .  

~ d .  at H6039; App.,  M ~ B ,  3321. - 
b. On July 8, 1991, respondents filed this action under the 

APA and the Base Closure Act against the Secretary of the Navy, 

the Secretary of Defense, the Commission, and the Cornmis~.ion's 

members, seeking to enjoin the closure of the Shipyard. C.A. 

App. 61, 65, 68. Respondents claimed, among other  thingc, that 

the Secretary of Defense and the Commission failed to comply with 

certain procedural requirements alleged to be imposed by the Base 

Closure Act. See, B.a., a- at 58-59, 67; App., infra, 6a-7a 

n.3, 40a, 65a, 67a. Respondents did not name the Preeident in 

their complaint, nor did they alleg2 That he had violated the ~ c t  

or otherwise acted unlawfully. 

On November 1, 1991, the dietrict court granted the govern- 

ment'e motion to dismisrs the suit in its entirety. App., jnirg, 

91a-97a. The district c:ourt concluded that the Base Closure A c t  

itself "precludes judicial review:: for purposes o f  the APA, 5 

U . S . C .  7 0 1 ( a ) ( l ) .  App., infra, 91a-94a- It held, In the alter- 

native, that the politic!al question doctrine foreclosed review of 

the base closure decision. u. at 94a-97a. 

2. a. A divided panel of the court of appeals affirmed in 

part and reversed in part. See App., infa, 31a-87a.' As a 

preliminary matter, the court of appeals considered whether the 

The court of appeals held that the plaintiff union members 
and Philadelphia Shipyard employees had s t a n d i n q  to challenge t h e  
base closure. Because t i h e  positions of all of the plaintiff were 
the same, the court declined to address the standing of t h m  o t . h ~ r ~ .  - 192-4435 Pet. App. 10a-12a]. APP., i l l f z s ,  - - 



actions at issue in t h i s  case constitute "final agency actionu 

for purposes of the APA, 5 U.S.C. 704. Although recpondonts were 

challenging actions or omissions of the Secre tary  of Defense and 

the  omm mission in making their recommendations, the court con- 

cluded that "at least in one sense, we are being askc; to review 

a presidential decision. App., w, 48a. A s  the majority ex- 

plained, because the Secretary and the Commission have authority 

only to make recommendations under the Act, respondents "necce- 

sarily ~ e e k  reliefM from the president's decision to approve the 

Commissionls recommendations. u. 
The court of appeals recognized that the APA m i g h t  not apply 

to upresidential decisionmakingH because the President might not 

be an Itagenay" within the meaning of that etatute. A p p . ,  infra, 

48a. Nevertheless, the court concluded that the APAts judicial 

review provisions I1refpreeent[] a codification of the common law" 

and that the actions of the President are not immune from judi- 

cial review at common l a w .  u. at 48a. The court thus explained 

that i t s  ruling concerning judicial review would "be tho eame 

whether or not the APA apples to presidential de~isionmaking.~ 

u. at 49a. 

Turning to other grounds for preclusion of review under the 

APA, the court of appeals  held that t h e  Base Closure A c t  pre- 

cluded judicial review of some, but not other, claims under the 

Act. For example, because Congress imposed "no restrictions on 

the discretion of the co:mmander-in-Chief concerning the domestic 

deployment of the nation's military r e ~ o u r c e a , ~  the court found 
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that the substance of the base closure decision "is committed by 

law to presidential discretion." App., i n e r a ,  51a; see 5 U.S.C. 

701 (a )  (2) (no judicial review of actions "committed to agency 

discretion by law"). Similarly, the court determined that judi- 

cial review is unavailable to the e x t e n t  that it relates to the 

merits of base closure recommendations prepared by the Secretary 

and the Commission. App, Mra, 61a-65a, 66a-67a. At the sume 

time, the court detected no evidence that Congrees intended to 

preclude judicial review of alleged noncompliance with the A c t ' s  

procedural requirements, Id. at 65a ,  67a.6 

b. Judge Alito dissented, arguing that the Base Closure Act 

precludes judicial review of all statutory claims, procedural and 

substantive. App., i n f r a ,  74a-87a. Examining the structure and 

history of the A c t ,  Judge Alito reasoned that judicial review 

would undermine the A c t ' s  objectives of expedition and finality, 

and would negate the crucfal statutory feature of having all base 

closures approved or disapproved as one package. App., infra, 

79a-87a. He also conclulded that the legislative history, which 

diecussed the need to eliminate litigation-related obstacles to 

The court found that: judicial review would be available f o r  
(1) a claim that the Secret.ary failed to transmit to the Commission 
and the Government Accounting Office (GAO) all the Information that 
the Secretary used in making his recommendations; and (2) a claim 
that the Commission did not hold public hearings as required by the 
A c t .  App., infrn, 65a, 67a. The court of appeals also reversed 
the district court's ruling that this lawsuit should be dismissed 
under the political questdon doctrine. &cJ. at 68a-72a. Finally, 
the court rejected the due3 process clajms of the union and  hipy yard 
employees, reasoning that the Act created no property i n t e r n s t  in 
the plaintiffs. 18. at 72-74a. 
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base closure, supported preclusion of judicial review. u. at 
75a-79a. 

4 .  On May 20, 1992, the court of appeals denied r e h e a r i n g .  

App., infra, 88a-90a. On June 26, 1992, this Court issued its 

decision in W k L i ;  v.  Massachusette,  112 S. ct. 2767, which 

addressed t h e  issue of "final agency action1' in a suit seeking 

APA review of the decennial reapportionment of the House of 

Representatives. The census statute provides that the Secretary 

of Commerce must submit a census report to the President, who 

aertifies to the House of Representatives the number of Represen- 

tatives f o r  each State. This Court h e l d  that the Secretary's 

report was not "final agency actiont1 because it sexves as lla 

tentative recommendationfl and carried "no direct consequences for 

reapp~rtionnent.~ u. at 2774. Although the Presidentf= action 

had sufficient indiaia of finality, the Court held that it was 

not Itagancyn action under t h e  M A .  &J. at 2 7 7 5 .  

Because of the similarities between t h i s  case and -, 
we petitioned for a writ of aertiorari in this caee. On November 

9, 1992, this Cour t  granted the petition, vacated the judgment of 

the c o u r t  of appeals, and remanded the case Par further coneider- 

ation in light of mnklin- App., m, 29a-30a. 
5. a. On May 18, 1993, a divided panel of the court of 

appeals held on remand that Eranklin does not affect the review- 

ability of respondentst ]procedural claims. The court reasoned 

that the Court in "declined only to review tho Presi- 

dent's decision under the APA" a n d  that it l g e x p r ~ s s l y  unnct . i onedw 



j u d i c i a l  review of the oonstitutionality of presidcntial deci.- 

sions. App., infra, 10a. Although respondents do not challenge 

the President's actions, on constitutional or other qroundc, '  

the court concluded that if the Secretary and the Commicsion 

viola ted  the Base Closure A c t ' s  procedures, the Precidcnt's sub- 

sequent approval of the Commissionls recommendation& violatad the 

Act as well. App., in%@, lOa-l2a. Because the Preeident may 

act only pursuant to co~nstitutional or statutory authority, the 

majority explained that review of presidential action for consis- 

tency with the wnon-discretianary mandates of [an] authorizing 

statuten was "a form of consitutional reviewft authorized under 

FrankLb.  U. a t  10a-12a. 

b. Judge Alito again dissented. App., infrq, 19a-25a. He 

noted that that respondents flvigorously contended + * + t h a t  

Frnnklin does not bar review u e r  t b  APA," and did  not argue 

Itthat they were entitled to non-APA review based either on common 

law or separation of powers principles." Id. at 20a (emphaeie in 

original). Turning to the merits, Judge Alito disagreed with the 

majorityts reasoning that respondents had stated a constitutional 

claim against the Prosidlent simply by alleging that the Secretary 

of Defense and the Commission had f a i l ed  t o  comply w i t h  all of 

the Base Closure Actse procedural requirements. Id. at 21a-25a. 

' In their brief on remand, respondents emphasized that ''it 
i s  the conduct of [the] defendants -- not that of the President -- 
that [they] challenge." Resp. C.A. Remand Br. 12. Respondents 
explained, moreover, that they "do not seek review of t h e  m e r i t &  of 
any preeidential decision or exercise of discretion, nor do they 
seek any relief from or Fnvolvlng the President, who is n o t  n 
party." Id. at 8 (emphasis in original) . 
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c. On June 14, 1933, the court of appeals d e n i e d  ou r  

petition for rehearing and suggestion of rehearing on banc. 

Judges Hutchinson, Nygaard, and Alito would have granted rehear- 

ing en banc. App.,  u r n - ,  26a-28a.  

REASON8 FOR GRANTING THE PBTITION 

By allowing judicial review of alleged procedural errors in 

the formulation of ~omminsion's nondinding recommendations to the 

President, the court of appealst decision in this case conflicts 

with this Court's decision in m k l i n  v. Massa-, supra.  

The court's holding that: the President's action is reviewable for 

constitutional error whenever his subordinates commit procedural 

errors under the statute authorizing the President tc act, the 

court of appeals' decisi.on broadly opened the door to non-APA 

judicial ahallenges to presidential action. The court's ruling 

evieaerates the limits on j u d i c i a l  review recognized by t h i e  

Court in -. And it createe a conflict with tho First Cir- 

cuit's recent decision in v. Rice, gupra, which diemlased a 

virtually identical suit challenging a base closure in Maine and 

specifically held that g e  prealudes judicial review of pro- 

cedural claims under t h e  Base Closure Act. Further review by 

this Court is therefore needed to resolve the circuit conflict 

and provide uniform etandards f o r  determining the reviewability 

of the important process of base cloeure throughout the Nation. 

In addition, the Baoe Closure Act enactG a carefully de- 

signed process to indentify domestic military bases for cloeure 

and realignment. The statutory scheme creates a crucial mecha- 
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nism f o r  t h e  President  and Congres s  to use in undertaking the 

sensitive task of t h e  restructuring t h e  Nation's m i l i t a r y  forces 

in t h e  wake of t h e  C o l d  War. By a l l o w i n q  p r j v a t c  p a r t i e s  t o  

b r i ng  procedural challenges to base closure d e c i s i o n s ,  the c o u r t  

of a p p e a l s 1  r u l i n g  undermines  t h e  speed and f i n a l i t y  of t h e  A c t ' s  

base closure mechanism and undermines t h e  i n t e g r i t y  of a procoss 

designed to avoid the political hazards of base c l o s u r e  by hav ing  

all base closure decisions made in one i n d i v i s i b l e  package. 

1. a. The court of appeals1 d e c i s i o n  in this c a s e  con- 

flicts with the administrative law principles sot forth by this 

Cour t  i n  Fkanklin v.  &&3,sachusetts, -. Under t h e  s t a t u t e  a t  

issue i n  m, the Secretary of Commerce p r e p a r e d  a r e p o r t  

containing each State 's  population according to the 1990 c e n s u s ,  

and the President,  in t u r n ,  certified to Congrees the number of 

United States Representa,tives to which each State was entitled 

under a statutory formula. Franklin, 1 1 2  S. C t .  a t  2771,  The 

plaintiffs claimed, Antex-, that the Secretary's method of 

apportioning military servicemembers among the States was arbi- 

trary and capriaious under the APA. 

This Court  h e l d  t h a t  there w a s  Itno f i n a l  agency action that 

may be reviewed under APA standards." Franklin, 112 S. Ct. at 

2773. Turning first t o  the report prepared by the Secretary o f  

Commerce, t h e  Cour t  explained that the "core questionu regarding 

finality was "whether the agency has completed Its decisionmaking 

process, and whether the result of that process is one that will 

directly affect the p a r t i e s . "  m. Because the Secretary's 
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report llcarrie[d] no direct consequences for the reapportion- 

ment," this Court held that it was llmore like a tentative rccom- 

mendation than a f i n a l  and bindinq determination." J-4. at 27-14. 

By contrast, the President's transmittal of the report to 

Congress along with his 'certification of the number of Represen- 

tatives "settleld] the apportionmentv and was llfinalll action in 

the relevant sense. n w ,  112 S. Ct. at 2774.' The Court 

found, however, that it was not final uagencyn action covared by 

the APA. "Out of respect for the separation of powars and t h o  

unique constitutional po~ition of the Presidentftl the Court held 

that the APA1s "textual eilencev concerning its coverage of the 

President was inaufficlent Itto subject the President to [its] 

pr~visions.~ frrankliq, 1.12 6. Ct. at 2775. Recause Itthe PPA 

does not expressly allow review of the Preeidentts actions," the 

Court tfpresume[d] that his actions are not subject to its re- 

quirem~nts.~~ - Id. at 2 7 7 6 .  

A straiqtforward application of Franklin makes clear that 

there is "no final agenc!y1I action reviewable under the APA in 

t h i ~  case. As relevant here, respondentst complaint challenges 

the validity of the procedures used by the Secretary of Defense 

and the Commission to prepare their base closure recommendations. 

Like the Secretary's report in -, the base closure report 

The Court acknowledged that the Presic¶entls apportionment 
calclation based on the Secretaryla report was largely "ministeri- 
al" in nature. 112 S. Ct. at 2775. The Court, however, found it 
diepositive, for purposes of finality, that nothing in the ccneus 
statute forced the President "to adhere to tho policy dociaions re- 
flected in the Secretary'e report." M. 
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of the Commission has "no direct effectn (Franklin, 112 S.  Ct. at 

2774) unless and until the President forwards it to Congress with 

his approval. See 5 2904(a) and (b); App., m a ,  112a-113a; pp. 

- - ,  sUgTa. Because the Commission's report, rather than the 

Secretary's list of recommended closures, is the agency action on 

which the President bases his approval or disapproval ( 5  2903(e); 

App., Anfra, llla), the actions of the Secretary of Defense are 

even more "tentative1' (,-in, 112 S .  Ct. at 2774). Because 

the challenged actions of the  omm mission and the Sccrctary are 

merely nonbinding and p:raliminary to the President's final deci- 

sion, they do not  constitute wfinal'l agency action under Frank- 

u. Accord -90 & Southern Air TI- V. - S . S . 
corn., 333 U.S. 103, 113 (1948) (administrative actions "are not 

reviewable unless and u n t i l  they impoee an obligation, deny a 

right, or fix some legal. relationship as the cornsummation of the 

administrative processtt). And because the President is not an 

"agency,'' h i s  action approving the report is not subject to 

judicial review under the APA. mnklin, 112 S. Ct. a t  2775- 

b. Although this Court vacated the court of appealst prior 

decision and remanded it for further consideration in light of 

If anything, the agencies' recommendations in this case are 
more clearly nonfinal than the report of the Secretary of Commcrcc 
in Fran-. Whereas the President's role In reapportionment is 
"admittedly ministerial1' (m, 112 S. Ct. at 2775), the Base 
Closure Act explicitly co~ntemplates that the President must approve 
or disapprove the Commission's recommendations, and hc may end the 
process entirely by disapproving the Commission's recommendations. 
§ 2903 (6 )  (3) and (5) : App.,  infrer, llla. 
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the principles articulated in F r a n k l h  (see 113 3. Ct. 455), the 

court of appeals evaded Pranklints holding by recasting rcspon-  

dents1 routine statutory claims of procedural irregularity into 

constitutional claims of ultra vires action by the President. 

Relying on this Court's obsenration in ~ranklin that "the PresJ- 

dent's actions may * * * be reviewed for constitutionalityn (112 

S. Ct. at 2776), and the fact that the president's actions must 

be rooted in constitutional or statutory authority (Younqs tom 

Sheet & W e  Co. v. &ufye~, 3 4 3  U.S. 579 (1952))' the court of 

appeals in this caeo concluded that review of the President's 

compliance with the requirements of an authorizing statute is 

automatically a form of constitutional review. App., infra, 10a- 

12a. That reasoning, however, in inconsistent with and 

traditional preaepts governing judicial review of sovereign a c t s .  

First, tha court of' appeals has applied the concept of ultra 

viree aation so broadly that it effectively does away with n ~ n k -  

U 1 e  restrictions on judicial review of presidential action. 

The court in this case held that reepondente stated a constitu- 

tional claim of ultra vires preeidential action eimply by alleg- 

ing that he approved recommendations formulated in a procodurally 

flawed manner by his subol-dinates. If such claims of statutory 

error are sufficient to lzr-igger llcommon lawM judicial review of 

the President's actions (App., infra, 8a), nothwithstanding the 
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limited reach of the APA, then few if any challenges to p r f s i -  

dential actions will be unreviewablc in practice.'" 

That result would sharply undermine Franklin's concern f o r  

"the separation of powers and the unique constitutional role of 

the President.'' w b .  112. S. Ct. at 2.175. By vesting the 

ultimate decision conceicrling base closures in the President 

himself (subject to 1eg:Lolatlve disapproval) , Congress delegated 

responsibility for final action to a uniquely accountable offi- 

cial, and one whose actions are not reviewable under the APA for 

routine defects. In light of the separation of powers consider- 

ations articulated in =-- and other decisions of this Court 

(cf. v. ~'itzqerald,, 457 U . S .  731, 747-753 (1982) : Herlow v. 

-, 457 U.S. 800, all n.17 (1982)), the court of appesls 

erred in subjecting the President's final action to broad judi- 

cial review for mtatutory error in the way hie subordinates form- 

ulated their tentative, nonbinding recommendations under the Base 

Closure A c t .  

In approving broad :judioial review, moreover, the court of 

appeals misplaced reliance on Youncrstown by conflating claims of 

lo Although the court of appeals purported to confine its 
rationale to alleged noncompliance with nondiscretional ctatutory 
procedures, its logic cannot be so readily limited. If, as the 
court of appeals suggests, the President automatically goes beyond 
his delegated authority by accepting agency recommendations formu- 
lated in a procedurally flawed manner, there is no reason to think 
that the delegation encompasses authority to adopt agency recommen- 
dations fonuulated using an arbitrary and capricious methodology. 
The court of appeals' reasoning, if consistently applied. would 
therefore require a different result in m, in which the 
plaintiffs alleged in pertinant p a r t  that tha Saoratary'n c e n s u s -  
taking methodology was arbitrary and capricious. 



atstutory error and c1a i .m~ of ultra vires executive conduct. At 

issue in this case are respondents' claims that (1) the S e c r e t a r y  

of Defense failed to transmit certain information to the Commis- 

sion and the GAO; and ( 2 )  that the commission b a ~ c d  its dcclslon 

in part on private meet i~~gs  rather than public hearings. See 

APP., b. fkAr  6a-7a n.3. By contrast, Y.0-ungsto-wn involved an 

emergency presidential order to seize private steel mills during 

t h e  Korean War. Although two stntut&s~authorized the seizure of 

private property under specified conditions, the government in 

Y0un9fftom conceded thal: Itthese conditions were not met," that 

"the Presidentls order was not rooted in either of the statutes," 

and that it regarded the pertinent statutory authority as "too 

cumbersome, involved, and time-~onsuming.~ 343 U.S. at 5 8 6 .  The 

claims of ultra vires conduct in -town are therefore a far 

cry from respondentst routine and contested claims of procedural 

irregularity in the formulation of tentative, nonbinding reaom- 

mendations for the President. 

The distinction between routine statutory claims, such as 

respondentst claims here, and claims of ultra vires action is 

illustrated by this Court's precedents addressing federal and 

state sovereign immunity.ll See, e,s., pennhurst State School & 

v. pennhurst, 465 U.S. 89 (1984); v, -tic & 

Foreisn commerce Corn, 1337 U.S. 682 (1949); -4 v. u, 330 
U.6, 731 (1947). In those cases, the Court has distinguished 

l1 The APA now waives sovereiqn immunity in suits for injunc- 
t i v e  relief against the United Statec. See 5 U.S.C.  7 0 2 .  



bctwccn ( 1 )  claims that: an o f f i c e r  acted " U r - a  v i r e s  his a u t h o r -  

ity," which are the proper  subject of s p e c i f i c  relief, and ( 2 )  

mere l lclaim[s] of error i n  t h e  exerc i s e  of t h a t  power," which are 

burred by sovereign immunity. Larson,  337 U.S. at 630.'"~ 

the Court has explained, the pertinent line of demarcation is 

between claims address ing  lithe correctness or incorrectness" of a 

decision and those addreosing "the power of [an] o f f i c i a l ,  under 

the s t a t u t e ,  to make a decision at a l l . "  Jarcon, 3 3 7  U . S .  at 691 

n.12; see NOble v. m W r  Lossins R . R . ,  1 4 7  U.S. 165, 179 

(1893).13 Although the (distinction is  not always simple to 

apply (see --mate Protection L,eaguc v. - 
t r a t o r s  of Educal~on Fund, 111 S. Ct. 1700, 1708 (1991)), 

a flnding of ultra vires executive a c t i o n  requires a "depart[ure] 

from a plain off ic ia l  duty1* (m v. Central RV., 2 5 5  U.S. 

l2 As t h i s  Court explained, the theory underlying such cases 
was that when "the officer's powers are limited by statute, his 
ac t ions  beyond those limitations are considered individual  and not 
sovereign actions. Laraon, 337 U. 6. at 689. T h u s ,  if the officer 
"is not doing the business which the sovereign has empowered him to 
do or he is doing it in a way which the sovereign has forbidden," 
his actions narc ultra v- his authority and * * * may be made 
the object of specific relief." U. 

l3 For an i l l u s t r a t i o n  of a case that involved mere error, see 
Goldberg v .  -, 2 3 1  U.S. 218 (1913), upon which the Court 
relied heavily in m,, 337 U . S .  at 681-682. In Goldberq, the 
Secretary of the Navy awarded a contract for a surplus vessel to 
someone other than the  high bidder. The high bidder then filed 
s u i t  to compel the Secret:ary to deliver the surplus vessel to him. 
Although the lower courts considered whether the sale was conoum- 
mated when the Secretary opened tho high  bid, this Court refused to 
address the merits of that issue. A s  the Court later explained in 
W o n ,  " [w] rongful the Secretary's c o n d u c t  might be, but a ~ul.t to 
relieve the wrong by obtaining t h e  vessel  would interfere w i t h  t h e  
sovereign hehind h i s  back and hence must f a i l .  J.,ntnp_n, 3 3 7  U . S .  
at 700-701. 
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228, 238 (1921)), rather than a challenge to action that involves 

the exercise of executive discretion. See, q&, p e n n h u r g t ,  465 

U.S. at 110-111 n.20 (collecting cases): Poard of I ; m d i n t i o n  v. 

McComk, 92 U.S. 531, 541 (1876) (specific relief again~t viola- 

tion of "plain official d u t y ,  requiring no djscretion"). 

Under those princi]pl.es, the court of appeals in this case 

erred in holding that respondents' procedural allegations again~t 

the Secretary of Defense and the ~omiission automatically state 

claims of ultra vires p:residential action. A s  the court below 

acknowledged, "the President and Congress * * * may reject the 

Commissionts recommendations for any reason at all," and "the 

decision on which bases to close ie committed by law tc presiden- 

tial discretion." App., infra, 518, 74a. That conclusion cannot 

be reconailed with the c:ourt of appealst subsequent holding that 

the Preslident acts beyorrd his authority if he accepts the Commis- 

sion's recommendations without verifying that cvery prooedure has 

been fully observed. Whatever the merits of respondents1 claims 

against the Secretary or the Commiseion, the Preeident was under 

no "plain official dutyw (-me, 2 5 5  U.S. at 238) to reject a set 

of recommendations alleged to be infected by procedural error and 

was not disabled from ltmak[Ing] a deaision at allw in the circum- 

stances presented here. w, 337 U.S. at 690 n.12." Far 

' The only ob1igat:ion imposed on the Pres-ident by the Base 
Closure Act is to decide, in his discretion, whether to accept or 
reject the Commissionls recommendations and to give notice of his 
decision to the Commission and Congress. 5 2903(e)(l)-(4): App. ,  
infrn, llla. As Judge Alito explained in dissent: 

(continued ...) 



from having acted in excess of his authority under the 13ase 

Closure Act, the President d i d  p r e c i s e l y  what thc Act authorized 

him to do. Accordingly, the c o u r t  o f  appea l s  shou ld  have applied 

the principles articulated rather than 

in deciding this case. 

c. The court of appeals' decision in this case conflicts 

with the First  circuit'^ recent decision in ~ Q ~ C D  v. Rice, y~gra. 

The plaintiffs in that case challenged,the closing of the ~oring 

~ i r  Force in Limestone, Maine, and made many of t h e  same allega- 

tions against the Secr8t:ar-y and the Commission that respondents 

have made here. Of 6pec:ific pertinence here, the plaintiffs in 

Cohen, like respondents here, alleged that the pertinent service 

'' ( . . . continued) 
Nothing in the[] provisions [of the Act] suggests 

that the Presideni:, upon reaeiving the Commission e 
recommendations, m ~ i s t  determine whether any procedural 
violations occurred at any prior stage of the statutory 
process. Nothing in these provisions suggests that the 
President must reject the Commiseion's package of 
recommendations if such procedural violations come to his 
attention. Nothing in these provisione suggests that the 
President must base his approval or disapproval of the 
Commission ' e recomm~endations exclusively on the record of 
the proceedings before the Commission. Nothing in these 
provisions suggests that the President, if he wishes to 
approve the CornmissLon's recommendations, must do so for 
the same reasons as the Commission. And nothing in these 
provisions suggests that the President or the Secretary 
of Defense must or even can refuse to carry out a base 
closing or realignment contained in an approved package 
of recommendations on the ground that the Commission's 
recommendation regarding the affected base was tainted by 
prior procedural irregularities. 

App, infra, 23a-24a. And if the President adopts the Commission's 
recommendations, the Act requires the Secretary of Defenoc to carry 
out that decision unless it ia overridden by Congress. 5 2904(a); 
App., infrn, 112a. 
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Secretary did not provide all of the required in fo rmat ion  t o  t h e  

GAO and Congress, and that the Commission failed to hold the 

public hearings required under the A c t .  992 F.2d at 380. The 

First Circuit affirmed the district court's dismissal of the 

action in its entirety, agreeing that Frank l in  was "directly 

applicable to the facts of the preeent controversy." 992 F.2d at 

381 (quoting Cohen v. R i c e ,  800 F. Supp. 1006, 1011 ( D .  Me. 

1992)). The court of alppeals explicitly rejected the contention 

that pranklin did not apply because the case before it "invol- 

ve[~¶] a challenge to the Commission's faulty proceduresn rather 

than the substance of its recommendations. 992 F.2d h t  382. The 

court: emphasized that Efnr3rlin drew no such disctinction and 

that, in any case, it w21s "a distinction without a legal differ- 

enoe.I1 u. The courl: of appeals in -, unlike the Third 

Circuit here, did not reach out to recast the plaintiffs' statu- 

tory allegations as reviewable claims of unconstitutional presi- 

dential action. 

If the Department of Defense and the Commission arc to 

administer the Base Closure Act in a coherent manner that is 

consistent across the Nation, the same agency actions cannot be 

reviewable in one circuit and unreviewable in another. Further 

review is therefore warranted to resolve the conflict between the 

present decision and and to determine whether m k l i n  in 

fact bars judicial review of procedural claims under  the Base 

Closure Act. 



2. The court of appeals also erred in holding in i t s  prior 

opinion (App.,  infra, 53a-60a) that the Base Closure Act does not 
" 

I1preclude judicial review" under the A P A ,  5 U .S. C. 7 0 1  ( a )  ( 2 )  . 

As discussed (p. -, sui31-a), the district court dismifi~ed this 

action in its entirety on the ground that the A c t  implicitly prc- 

cludes judicial review (sf all claims arising under the Act. 

App., infra, 91a-94a. .In reversing that decision, the court of 

appeals serj.ously misapprehended the extent to which judicial 

intervention is contrary to the structure and purposes of the 

Base Closure A c t .  

The court of appeals began its analysis with the  general 

presumption in favor of judiaial review of administrst.ive ac- 

tions. App., infra, 45-46a .  In our view, reliance on that 

presumption is mi~lplacetl in the context of the Base Closure A c t ,  

whiah addresses sensitive questions of national security and 

military policy. See J ln i t ed  states Dentt of: the Navy v. Eqan, 

484 U.S. 518, 527 (1987) (presumption of reviewability llruns 

aground when it encountere concerns of national securityn). A s  

this Court has explained, wunlese Congress has specifically 

provided otherwise, courts have traditionally been reluctant to 

intrude upon the authority of the Executive in military and 

national security affairs." Jbid. (citing cases); see, c , s . ,  

 ell v. -, 462 U.S. 296 (1983) (no constitutional tort 

remedy available under frjvens v. Six Unknown Named Agpnts of 

deral Bureau of Narcot;im, 403 U.S. 388 (1971), f o r  service- 

related m i l i t a r y  injuries) ; Orloff v. ---, 345 U.S. 83, 



92-94 (1953) (no habeas c:orpuE review of plaintiff's duty assign- 

ment); J'eres v .  Unstcd :;tt;ates, 340 U.S. 135 ( 1 9 5 0 )  (Federal  T o r t  
" 

Claims A c t  has no app1ic:ation to service-related torts). Because 

the base closure process necescarjly involves sensitive judgments 

of military policy (see, e,s,, 5 2903 (a) , (c) (1) and (d) ( 2 )  ; 

App*, infra, 104a-105a, 106a-107a, 108a-109a), we believc that 

the court of appeals erred in applying the ordinary administra- 

tive law presumption that Congress desires judicial review of the 

outcome of an administrative procese. l5 

Even if the general. presumption applies in this setting, 

moreover, it may be rebutted "whenever [a] congressional intent 

to preolucie judicial review is 'fairly discernible in the statu- 

tory scheme. B ~ Q &  v. , C m t \ r  N u t r i - w s t i t u t ~ ,  467 U.S. 

340, 351 (1984) (citation omitted). The pertinent congressional 

intent may be found in a variety of sources. The presumption 

"may be overcome by speczific language or specific legislative 

history that is a reliable indicator of congressional intent." 

The pertinent congreaaional intent "may also be inferred from 

contemporaneous judicial construction barring review and congres- 

sional acquiescence in It, or from the collective import of 

Although the cou~rt of appeals purports to limit its holding 
to the Secretary's and the Commission's violations of mandatory 
statutory procedures, t h e  effeat of such review would be to 
overturn the President's exercise of discretion in matters of 
military policy. A s  disc:ussed, the Act provides that the President 
can approve or disapprovle the Commission's  recommendation^ for any 
reason at all (App., h f l - a ,  51a, 74a) ; the court of appealsf ruling 
limits the President's ability to exercise that discretion by 
holding that he must reject recommendations with which he agrees if 
his subordinates have r r o t  observed every procedural particular 
alleged to be required under the A c t .  
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legislative and judicial history behind a particular statute." 

Ib id .  Most importantly* nthe prccumption favorinq judicial 

review of administrative action may be overcome by inferences of 

intent drawn from the statutory scheme as a whole." - Tbi-d. When 

measured against those f3t.andardsl the Base Closure Act p r e t l u d e s  

judicial review of the base closure proccsE under the forcgoinq 

standards. 

First, tne structure of the ~ a s e  Closure Act indicates that 

judicial review is incoropatible with the statutory scheme. Like 

its immediate predecessor, the Defense Authorization Amendments 

and Defense Base Closure Act of 1988 (1988 Act), Pub. L. No. 100- 

526, 102 Sta t .  2623,'; tlaz 3990 Act w a s  designed to eliminate 

unnecessary obstacles to base closures and create a ffprompt and 

rationali' process for cltosing obsolete bases. l7 H.R. Rep. N o .  

l6 Like the 1990 A c t ,  the 1988 Act established an independent 
Commission on Base Realignment and Closure. 5 203, 102 Stat. 2627- 
2628. The Commission sul2mitted a report recommending base  closure^ 
to the Secretary of Defe:nse, who was not authorized not close bases 
under the 1988 Act unles~s he approved the report and transmitted It 
to Congress. 9 1  201(1) and 202 (a) (1) , 102 Stat. 2627. The 1988 
Aat provided a waiting period for Congress to enact a joint reso- 
lution of disapproval. !j 202 (b) , 102 Stat. 2627. The 1988 Act 
provided authority for a n l y  one round of base closures. 

l7 Previous legislation prohibited base closures unless the 
Department of Defense provided Congress and the public with prior 
notice; gave a "detailed justificationn for the action, including 
"statements of the estimated fiscal, local economic, budgetary, 
environmental, strategic, and operational  consequence^^^ of the 
proposed base closure; and allowed Congress 60 days to halt the 
process. Military Construction Authorization A c t ,  1978, Pub. L. 
No. 95-82, 5 612(a), 91 Stat. 379 (1977) (codified at 10 U.S.C. 
2687(b) (Supp. I 1977)). Moreover, the 1977 legislation made base 
closure decisions subject to the National Environmental Policy Act 
(NEPA) , 4 2  U . S . C .  4331 $t 380. See 10 U.S.C. 2687 (b) (3) (Supp. I 
1977). For a variety of reason8 (including protracted NEPA litiga- 

(continued . . . )  
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923, lOlst Cong., 2d Sess. 705 ( 1 9 9 0 ) ;  see H.R. Rep. No. 735 

(Part 2), 100th Cong., 2d S e s ~ .  8 (1988). At the same time, it 

was recognized that base c l o s u r e  legislation should addrcss the 

tendency of "political pressures * * * to interfere" with the  

integrity of the process, H.R. Rep. No. 735 ( P a r t  2 ) ,  sup-, at 

8 - 9 :  see H.R. Rep. No. 923, supra, at 7 0 5 ;  u 9 1  R e m  at 1-1 to 

1-2; App., i n f r s ,  82a-84a (Alito, J., dissenting) . 

Accordingly, the 1990 A c t  i s  structured to minimize the 

avenues through which political maneuvering can delay or derail 

the base closure process. The A c t  does so in part by striking a 

careful balance between the role of the President and Congress in 

the procees. Although t-he Act vests the Executive Branch with 

substantial control over the selection of bases for closure, it 

also provides for extennive congressional involvement throughout 

the proaese. For exampl-e, the Act requires the Secretary and the 

Commission to keep Congress apprised of developments at numerous 

steps in the development of base cloeure recommendations for the 

President. See, ~,q., SI 2903(a) (1), (b) ( 2 ) ,  (c) (I) and (d) (3) ; 

App., infra, 104a-105a, 106a-107a, 108a. And the process facili- 

tates substantial congressional oversight by adopting streamlined 

legislative procedures designed to eliminate usual delays and 

17 ( . . .continued) 
tfon), the 1977 statute "effectively prevented [the Department of 
Defense] from closing any major military installation." Defense 
Base Closure and Realignment Commission, B ~ o r t  to the - m d e a  
U at 1-1 [hereinafter x 9 1  mart] : see H.R. Rep. No. 1071, 
100th Cong., 2d Sess. 23 (1988). 
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opportunities for strategic maneuvering. 5 5  2904 (b) and .  3.908 ; 

App., infra, 112a-113a, 122a-125a. 

A critical. aspect of the process is t h e  use of a n  indepen- 

dent and bipartisan Comin~ssion to recommend bases for closure. 

H.R. Rep. No. 655, 1 0 l s . t  Cong., 2d Sess 341 (1990). To safeguard 

the Commission's role in the process, the Act provides that i t c  

base closure recommenda'tions must be considered as an indivisible 

package. H.R. Rep. No. 923, ~ U D ~ Q ,  at.704. The President may 

trigger base closures under the A c t  only by approving "all the 

recommendationsu of the independent Commission. See 5 2903(8)(2) 

and (4) ; App., infsa, 1:ll.a. la The Act's expedited legislative 

procedures, in turn, app1.y only to a joint resolution of disap- 

proval applying to all the bases that the President approved for 

closure, and no amendments to the joint reeolution may be enter- 

tained. § 2908(a)  ( 2 )  and (d) (2) r App., -, 122a, 124a.  

By allowing litigante to contest individual base cloourc~ 

after the President has approved and Congress has declined to 

disapprove a package of base closures, the court of appeals has 

struck at the heart of the carefully balanced statutory mechanism 

enacted by Congress. Under the court's decision, private partios 

-- whoee representatives failed achieve their goals through the 
Act's streamlined legislative procedures -- will be able to pick 

le The President, of course, is free to disapprove thc 
commi86iont6 racommenda1:ions in whole or in part. 5 2903 (8) (3) ; 
APP-, infra, - . If he does so, the Commission produces a new set 
of recommendations. &a. A t  that point, if the President does 
not approve "all the rec:ommendations,~ no base closures can be 
effectuated under the Act:  for that round. 5 2903 ( e )  (4) and (5) ; 
APP.1 infrat -- 
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apart the results of the carefully crafted political process. If 

litigants can sue to extract an individual base (like the IJhi1.a- 

d e l p h i a  Sh ipyard)  from tile package of closures and require the 

Commi~sion to redo its recommendation for such a base, then "the 

President and Congress w:ill be placed i n  precisely tho situation 

that the new scheme was designed to avoid -- deciding whether to 

close or spare a single base." App., l n f r n ,  87a (Alito, J., 

dissenting). That result ic inconsistent with Congress's objec- 

tive, evident on the Pace of the Act, to break the political 

stalemate through the use of a unitary process of base closures 

superintended by both political Branches. 

M, the availability of procedural challenges threatens 

to reintroduce into the base closure process a elgnlficant hazard 

that the 1988 and 1990 Acts were designed to avoid -- protracted 
delays from litigation. Prior to the enactment of those 1988 and 

1990 A c t s ,  litigants litigants effeatively blocked base closures 

by mounting procedural challenges to base closures under NEPA. 

See H.R. Rep. No. 1071, supra, at 23: note 16, B. Accord- 

ingly, the Base Closure Act forecloses all NEPA actions relating 

to the base selection process, and permits NEPA litigation only 

with respect to a narrow class of post-selection implementation 

actions. 5 2905(c); App., infra, 116a-117a. Congress restricted 

the availability of NEPA challenges prcciscly bccaucc it "recog- 

nize[d) that [NEPA] has been used in some cases to delay and 

ultimately frustrate base clo~ures.~ H.R. Rep. No. 1071, supra, 

at 23. Congress recognized that NEPA challenges could impodo or 
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defeat base closures despite the procedural naturc of the litiqa- 

tion, and Congress acted to the eliminate the threat of disrup- 

tive procedural litigation. There is no reason to believe thatu 

Congress intended to take with onc  hand what it gave with the 

other, by barring NEPA challenges to the selection daci~ion w h ~ l e  

allowing broad procedural attacks on the way the Commission form- 

ulates its nonbinding rec:ommendations to the President.'' 

Third, the the court of appeals' ruling jeopardizes the 

Act's insistence on expetlition and finality. See App., infa, 

80a-82a,86a-87a (Alito, J., dissenting). Based on Congress's 

recognition that tt[e]xpedited procedures * * * are essential to 
make the base closure process workn (H.R. Rep. No. 665, Eupra ,  

at 3 8 4 ) ,  the Act i m p o s e s  a series of strict time limits that are 

designed to bring the base  seleotion process to a prompt conclu- 

 ion.'^ Congreee recognized that delay had been one of the 

l9 Contrary to the court of appeals (App. , infra, - 192-485 
P e t .  App. 23a)). it is :not plausible that Congressts disallowance 
of NEPA suits carries the negative implication that other types of 
procedural claims are atrailable under the Act. A s  discussed, NEPA 
cases were the primary litigation-related impediments to baee clo- 
sures, and Congress had ~sxplicitly subjected base closure decisions 
to NEPA in 1977. 10 U.S.C. 2687(b) (3) (Supp. I 1977). Thus, it 
was necessary for Congress to deal explicitly with NEPA claims in 
t h e  1988 and 1990 Acts. In addition, Congress wished to p r e s e r v e  
a narrow class of NEPA claims relating to the implementation of 
base closures (see f 2905 (c) ( 3 )  : App. , inf ra, ) ; hence, it was it 
was necessary for Congress to draw an explicitline between permis- 
sible and prohibited NEPA suits. 

The Act requires the Secretary of Defense to submit his 
base closure recommendations to the Commission by April 15, 1991, 
and by March 15 in 1993 and 1995. 5 2903(c) (1) ; App., J n f r g ,  106a- 
107a. Thc Commis~ion must conclude its deliberations and submit 
its final report to the President by July 1 in each of those years. 
Section 2903 (d) (2) ( A )  ; A p p .  , w, lO8a-lO9a. The President, in 

(continued . . . )  
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primary causes of the stalemate over base closures. Sec App.,  

i n f ra ,  80a-82a (Alito, J . ,  dissenting); H.R. Rep. No. 923, supyh 

at 705 (noting that prior base closures had l f t a k e ( n ]  a consider- 

able period of time, an13 involve[d] numerous delays"). Accord- 

ingly, Congress sought "to prevent delaying tactics by setting 

short, inflexible time limits for action by the Commission, the 

President, and Congress." App., m, 80a (Alito, J., dissent- 
ing). Conqress's strong emphasis on expedition in the process of 

selection is incompatible with the availability of protracted 

litigation to displace the results of the process thereafter ."  

That conclusion ie reinforced by the cyclical nature of the  

base closure process under the Act. The Act provides for threo 

successive biennial rounds of base closures (see p. ,I lu2la) I 

and the finality of the decisions in eaah round is critical to 

planning in the following round. Delay aaueed by litigation over 

the basea closed during one round will inevitably interfere with 

successive rounds by creating uncertainty about the existing base 

structure and capacity af the Armed ~ervices. 

'O ( . . . continued) 
turn, must act within t.wo weeks, by July 15. Section 2903(e) ; 
App., infra, llla. If a joint resolution of disapproval is not 
enacted within 45 legisl-ative days or the end of the legislative 
seseion, whichever is ~earlier, the Presldentvs decision takes 
effect. 5 2904(a) and (b); App,, infra, 112a-113a. 

21 Even after the base selection process is complete, the Base 
Closure Act places a continuing premium on expedition and finality . 
While the A c t  permits a :Limited class of NEPA suits concerning the 
implementation of final base closure decisions, t h e  Act subjects 
such suits to a 60-day time limit. 5 2905(c) ( 3 ) ;  App., infrn, 
117a. That strict time limit is innxplicable if upnnd a n d  finnli t -y 
lose their significance once closure decisions have become final. 



Fourth, the A c t ' s  I e g i s l a t i v c  history support3 the conclu- 

sion that Congress intended to preclude a31 judicial rcvicw. -4s 

~udge Alito explained in dissent, the conference report accompa- 

nying the 1990 A c t  usCat:e[c] quite clearly that there would be no 

APA review of key decicFonc in the base closing and realignment 

process." App. ,  infra, 78a;  see I 1 . H .  Rep. No. 923, . supra ,  at 706 

(n~pecific actions that would not be subject to judicial review 

include the issuance of a force structure plan * * + , the Issu- 

ance of selection criteria * * * , the Secretary of DofCn~c's 

reaommendation of closures and realignments * * * , the decision 

of the President * * * , and the Secretary's actions to carry out 
the recommendations of the Commission. " )  . 22 Moreover, the Act s 

legislative history undercuts the court of appeals' distinction 

between the reviewability of substantive and procedural claims; 

as discussed, it evinces a clear concern for the ability of pro- 

cedural litigation to derail the selection of obsolete bases for 

closure. See App., -a, 75a-77a (Alito, J., dissenting) (dis- 

cussing legislative history on NEPA's applicability). Although 

the legislative history is not Itself conclusive, it nevertheless 

tends to confirm the strong inferences of preclusion drawn from 

the structure and purposes of the statutory scheme. 

22 Although the court of appeals concluded that that leqisla- 
tive history referred only to instances of n o n f i n a l  agency  a c t i o n  
(App.,  infra, 58a-59a ) ,  the court acknowledqed that some of the 
actions described by the report as unreviewable nconcededly do not. 
fitu that explanation. ;U. at 59a. 



Fifth, the court's decision creates siqnjficant remedial. 

concerns.23 Although the court of appeals declined to address 

in detail the appropriate form of relief, it indicated that it 

would be proper to remand base clo~ure recommendations to the 

Secretary and Commission for further proceedings in accordance 

with the Act. App., wa, 60a n.13. The Commission, however, 

goes out of existence after each of the biennial base closure 

sessions; it meets only during 1991, 1993, and 1995, and tho 

terms of its members expire at the end of the eession of Congress 

in which they were appo:inted. 5 2902 (8)  ( 1) and (e) (1) ; App. , 

infra, 100a. Accordingly, a court cannot remand the base closure 

decision to the Commise:lon for furtner proceedings because the 

Commission cannot act until it has been assembled for the next 

biennial round. At that point, the Cornmiasion is occupied with 

the next set of base closures. Because any meaningful remedy 

would therefore jeopardize the Act's policies and undermine its 

timetable and procedurea, it is unlikely that Congress intended 

to permit judicial review of the base closure decisions at all. 

* * * * *  

For the foregoing reasons, the court of appeals erred in 

holding that the A c t  does not preclude judicial review of reapon- 

dents' procedural claims. The court's ruling threatens to drain 

this Court's recent decision Er- of meaning, by subjecting 

23 In addition, although the court of appeals purported to 
limit its decision to procedural matters, judjcial review will 
inevitably affect the substance of those decisions if, as respon- 
dents have requested, the district court enjoins the clnsure of the 
Philadelphia Shipyard and other naval installations. 
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the P r e s i d e n t ' s  a c t i o n  t o  sweeping non-APA review f o r  otatutory .* 

errors. I t  also creates a d.irect: c o n f l i c t  with t h e  IJirst C i r -  

c u i t  I s  r e c e n t  decision .in Cohen v .  Rice, m, which p r o p e r l y  " 

appl ied  Franklin t o  f o r e c l o s e  j u d i c i a l  r ev i ew of an  i d e n t i c a l  

procedural c h a l l e n g e  t o  a b a s e  c l o s u r e  i n  Maine. F i n a l l y ,  the 

court of appeals' d e c i s i o n  undermines  t h e  a u t h o r i t y  of t h e  Dresi- 

dent  and  Congrees t o  close unneeded mi l i tary  baces I n  t h e  manner 

p r e s c r i b e d  by Congress i n  t h e  Base c l o s u r e  A c t .  Further rev iaw 

is t h e r e f o r e  warranted t:o r e s t o r e  t h e  i n t e g r i t y  of t h e  A c t ' s  pro- 

cesses and v i n d i c a t e  the s u b s t a n t i a l  p u b l i c  i n t e r e s t  i n  a r a t i o -  

na l  a n d  expeditious b a s e  c l o s u r e  mechanism. 

CONCLUBION 

The petition for a writ o f  certiorari s h o u l d  be granted. 

Respectfully s u b m i t t e d  

DREW S. DAYS, 111 
soll_icitoreral. 

FRANK W. HUNGER 

EDWIN S .  KNEEDLER 

JOHN F. MANNING 
-t to -or C , m  

. . 

DOUGLAS N. LETTER 
SCOTT R.  McINTOSH 
Attornevs 
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QUESTIONS PRESENTED 

The Defense Base Closure and Realignment Act of 
1990 (Base (Closure Act), 10 U.S.C. 2687 note (Supp. 
IV 1992), ee,ta blishes a mechanism to identify unneeded 
domestic military bases for closure and realignment. The 
questions presented are: 

1. Whether the base closure and realignment recom- 
mendations of the Secretary of Defense and the Defense 
Base Closure and Realignment Commission or the Presi- 
dent's decision to accept or reject the Commission's rec- 
ommendations is subject to judicial review under the prin- 
ciples set forich in Franklin v. Massachusetts, 112 S. Ct. 
2767 (1992). 

2. Whether the Base Closure Act itself "preclude[s] 
judicial review" of statutory claims for purposes of the 
Administrative Procedure Act, 5 U.S.C. 701 (a) ( 1 ) . 



PARTIES TO THE PROCEEDING 

Petitioners herein, who were defendants below, are 
John H. Dalton, Secretary of the Navy; Les Aspin, Sec- 
retary of Defense; The Defense Base Closure and Realign- 
ment Commission; and the Commission's members-James 
A. Courter; Peter B. Bowman; Beverly B. Byron; Rebecca 
G. Cox; Hansford T. Johnson; Harry C. McPherson, Jr.; 
and Robert D. Stuart, Jr. All petitioners except James A. 
Courter and Robert D. Stuart, Jr. are substituted as par- 
ties pursuant to Rule 35.3 of this Court. 

Respondents in this Court, who were plaintiffs below, 
are Sen. Arlen Specter; Sen. Harris Wofford; Sen. Bill 
Bradley; Sen. Frank Lautenberg; Governor Robert P. 
Casey; Commonwealth of Pennsylvania; Ernest D. Preate, 
Jr., Pennsylvania Attorney General; Rep. Curt Weldon; 
Rep. Thomas Foglietta; Rep. Robert Andrews; Rep. R. 
Lawrence Coughlin; City of Philadelphia; Howard J. 
Landry; International Federation of Professional and 
Technical Engineers, Local 3; William F. Reil; Metal 
Trades Council, Local 687 Machinists; Governor James 
J. Florio; State of New Jersey; Robert J. Del Tufo, New 
Jersey Attorney General; Governor Michael N. Castle; 
State of Delaware; Rep. Peter H. Kostmeyer; Rep. Robert 
A. Borski; Ronald Warrington; and Planners Estimators 
Progressman & Schedulers Union Local No. 2. 
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No. 

Jolar H. DALTON, SECRETARY OF THE 
NAVY, ET AL., PETITIONERS 

PETITION FOR A WRIT OF CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

The: Solicitor General, on behalf of the Secretary of 
Defense, the Secretary of the Navy, the Defense Base 
Closure and liealignment Commission, and the Chairman 
and members of the Commission, respectfully petitions 
for a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Third Circuit in 
this case. 

OPINIONS BELOW 

The: opinion of the court of appeals (App., infra, la- 
25a) i.s reported at 995 F.2d 404. A prior opinion of 
the court of appeals (App., infra, 26a-82a) is reported 
at 971 F.2d 936. The opinion of the district court (App., 
infra, 85a-91a) is reported at 777 F. Supp. 1226. 

JURISDICTION 

The judgment of the court of appeals was entered on 
May 18, 19913. A petition for rehearing was denied on 
June 14, 1993. App., infra, 92a-94a. The jurisdiction 
of this Court is invoked under 28 U.S.C. 1254 ( 1 ) . 



STATUTORY PROVISIONS INVOLVED 

Relevant provisions of the Defense Base Closure and 
Realignment Act of 1990 (Base Closure Act or Act), 
as amended, 10 U.S.C. 2687 note (Supp. IV 1992),l 
and relevant provisions of the Administrative Procedure 
Act (APA), 5 U.S.C. 701 and 704, are reproduced at 
App., i n f r a ,  98a-130a. 

STATEMENT 

Respondents brought this action seeking to enjoin the 
closure of the Philadelphia Naval Shipyard under the 
Defense Base Closure and Realignment Act, Pub. L. No. 
101-510, Tit. XXIX, 104 Stat. 1808. C.A. App. 61, 65, 
68.2 A divided panel of the court of appeals concluded 
that certain of respondents' procedural objections to 
base-closure recommendations made by the Secretary of 
Defense to the Defense Base Closure and Realignment 
Commission-and by the Commission to the President- 
are subject to judicial review under the APA. App., 
in f ra ,  60a-62a. Subsequently, in Fvankli iz  v. Massa- 
chusetts, 112 S. Ct. 2767 (1992), a case involving a 
similar statutory scheme, this Court held that recommen- 
dations of subordinate officials to the President do not 

1 The Defense Base Closure and Realignment Act of 1990, Pub. 
L. No. 101-510, Tit. XXIX, 104 Stat. 1808, has been amended in 
respects not relevant here. See National Defense Authorization 
Act for  Fiscal Years 1992 and 1993, Pub. L. 102-190, Tit. 111, 
g 344 (b) ( I ) ,  Tit. XXVIII, $8 2821, 2827 (a) ,  105 Stat. 1345, 1544- 
1546, 1551; National Defense Authorization Act for Fiscal Year 
1993, Pub. L. No. 102-484, Tit. X, § 1 0 5 4 ( b ) ,  Tit. XXVIII, 
$ 2821 (b),  106 Stat. 2502, 2607-2608. For simplicity, we refer to 
sections of the Base Closure Act as codified in 10 U.S.C. 2687 
note (Supp. IV 1992).  

2 Respondents are Members of Congress from Pennsylvania and 
New Jersey; Pennsylvania, New Jersey, and Delaware, and officials 
thereof; the City of Philadelphia; Philadelphia Naval Shipyard 
workers; and local unions. See App., infra, 28a. 



constitute "final agency action" under the APA, 5 U.S.C. 
704, and that the APA does not apply to the President's 
actions. We accordingly petitioned for a writ of certiorari 
in this! case. On November 9, 1992, this Court granted 
the petition, vacated the court of appeals' decision, and 
remanded the: case for further consideration in light of 
Frankr'in. App., infra, 83a-84a. 

On remand, a divided panel of the court of appeals 
concluided that Franklin permits judicial review of proce- 
dural claims under the Base Closure Act, reasoning that 
if the Secretary of Defense and the Commission com- 
mitted procedural errors, the President acted beyond his 
constibutional authority in approving the Commission's 
recom~nendations. App., infra, 9a-12a. In so doing, the 
panel's decision on remand (1) evades the holding of 
Franklin and broadly subjects the President's actions to 
judicial review despite the limited scope of the APA; (2) 
squarely conflicts with the First Circuit's recent decision in 
Cohen v. Rice, 992 F.2d 376 (1993); and (3) threatens 
the integrity anti expedition of the carefully designed proc- 
ess that Conl;rc=ss established in the Base Closure Act. 

A. $Statutory Background 

The Defen~~e Base Closure and Realignment Act, Pub. 
L. No 101-510, Tit. XXIX, 104 Stat. 1808, established 
a mechanism for identifying and closing unnecessary do- 
mestic military bases. The Act provides for three rounds 
of base  closure^,^ to take place in 1991, 1993, and 1995. 
$ 290:! (c) (1  ) . For each round, the Secretary of Defense 
must submit a six-year "force-structure plan * * * based 
on an assessment * * * of the probable threats to the 

3 The Base Closure Act also governs so-called "realignments," 
which include "any action which both reduces and relocates func- 
tions and civilian personnel positions but does not include a reduc- 
tion in force resulting from workload adjustments, reduced per- 
sonnel lor funding levels, or skill imbalances." $ 2910 (5). For 
conveni~:nce, we use the term "base closures" tot refer to both base 
closures; and realignments. 



national security" during that period. $ 2903 (a).  The 
Secretary also must establish, after notice and an oppor- 
tunity for public comment, selection criteria to be used 
in making base closure recommendations. $ 2903 (b) . 
Based on the force-structure plan and selection criteria for 
each round, the Secretary must prepare base closure 
recommendations for that round. § 2903 (c) . 

The Act requires the Secretary of Defense, by April 15 
in 1991 (and by March 15 in 1993 and 1995), to 
forward his recommendations to Congress and to the De- 
fense Base Closure and Realignment Commission, an inde- 
pendent commission established under the Act.4 $5 2902 
(a),  2903 (c) ( 1 ) . The Commission is charged with hold- 
ing public hearings and then preparing a report containing 
both an assessment of the Secretary's recommendations 
and the Commission's own recommendations for base 
closures. 5 2903 (d) ( 1 ) and (2) .  The Commission may 
make changes in the Secretary's recommendations if it 
determines that the Secretary has "deviated substantially" 
from the force-structure plan and the selection criteria. 
8 2903 (d) (2) (B)  and (C). The Commisison must then 
forward its report to the President by July 1. 8 2903 (e). 

The President may approve or disapprove the Commis- 
sion's recommendations, and must transmit his determina- 
tion to Congress and the Commission by July 15. 5 2903 
( e) ( 1 ) - ( 3 ) . If the President disapproves the Commis- 
sion's recommendations, it must prepare new recornmenda- 
tions and resubmit them to the President no later than 
August 15. 5 2903 (e) (3).  If the President then disap- 
proves the revised recommendations (or takes no action 
by September l ) ,  no bases may be closed that year under 
the Act. $2903 (e) (5). 

If the President approves the initial or revised recom- 
mendations, Congress then reviews the President's decision 

4 The Secretary must make available to the Commission and the 
Comptroller General (viz. the General Accounting Office (GAO)) 
all the information used in making his recommendations. 5 2903 
(c) (4). 



through the mechanism of considering a joint resolution of 
disapproval. §{; 2904(b), 2908. If a joint resolution of 
disapproval is enacted (after presentment to the Presi- 
dent for signing), the Secretary of Defense may not close 
or realign tht: bases approved by the President. § 2904 
(b). If a joint resolution is not enacted within 45 days 
or by the date Congress adjourns for the session, which- 
ever is earlier,5 the Secretary is required to close or realign 
all of the military installations approved by the President 
for clolsure or realignment. 5 2904 (a). 

B. 'lrhe Proceedings In This Case 

1. a .  On April 15, 1991, the Secretary of Defense 
transmitted to the Commission a list of domestic military 
instalkitions for closure or realignment. That list included 
the Philadelphia Naval Shipyard. 56 Fed. Reg. 15,184 
( 1991 ) . The Commission held public hearings in Wash- 
ington, D.C., as well as in Philadelphia and elsewhere 
around the country, receiving testimony from officials of 
the Department of Defense, legislators, and expert wit- 
nesses. Members of the Commission visited major facili- 
ties rer:ommertded for closure, including the Philadelphia 
Shipya rd. The Commission's final report recommended 
the closure or realignment of 82 bases. Those recom- 
mendations differed from the Secretary's in several re- 
spects, but thle commission concurred in the Secretary's 
recommendation to close the Philadelphia Shipyard. App., 
infra, 3 3a. 

On July 10. 1991, the President approved the Commis- 
sion's recommendations. C.A. App. 52. The Armed 
Services Comniittees of both Houses of Congress conducted 
hearings on the recommended closures. App., infra, 33a- 
34a. 4 3 1  July 30, 1991, the House of Representatives 
entertained a proposed resolution of disapproval. 137 
Cong. Rec. H6006-H6039 (daily ed.). During the ensuing 

5 TO facilitate the process of legislative consideration, the Act 
adopts streamlirietX legislative procedures to eliminate ordinary 
delays. I! 2908. 



debate, several of the respondent Members of Congress 
contended that the proposed resolution should be passed 
because of alleged flaws in the procedures by which the 
Philadelphia Shipyard was recommended for closure. See 
id. at H6009-H6010 (Rep. Weldon) ; id at H6010-H6011 
(Rep. Foglietta); id. at H6021 (Rep. Andrews). The 
House, however, ultimately rejected the resolution of dis- 
approval by a vote of 364 to 60. Id. at H6039; App., 
infra, 34a. 

b. On July 8, 1991, respondents filed this action under 
the APA and the Base Closure Act against the Secretary 
of the Navy, the Secretary of Defense, the Commission, 
and the Commission's members, seeking to enjoin the clos- 
ure of the Shipyard. C.A. App. 7, 61, 65, 68. Respond- 
ents claimed, among other things, that the Secretary of 
Defense and the Commission failed to comply with certain 
procedural requirements alleged to be imposed by the Base 
Closure Act. See, e.g., id. at 58-59, 67; App., infra, 6a- 
7a n.3 35a, 60a, 62a. Respondents did not name the 
President as a defendant, nor did they allege that he had 
violated the Act or otherwise acted unlawfully. 

On November 1, 1991, the district court granted the 
government's motion to dismiss the suit in its entirety. 
App., infra, 85a-9 1 a. The district court concluded that 
the Base Closure Act itself "preclude[s] judicial review" 
for purposes of the APA, 5 U.S.C. 701 (a) (1). App., 
infra, 85a-88a. It held, in the alternative, that the politi- 
cal question doctrine forecloses review of the base closure 
decision. Id. at 88a-91 a. 

2. a. A divided panel of the court of appeals affirmed 
in part and reversed in part. See App., infra, 26a-82a.6 

6 The court of appeals held that the plaintiff union members 
and Philadelphia Shipyard employees had standing to challenge the 
base closure. Because the positions of all the plaintiffs were the 
same, the court declined to address the standing of the others. 
App., infra, 36a-39a. 



As a prr:limina~y matter, the court of appeals considered 
whether the actions at issue in this case constitute "final 
agency ;iction" for purposes of the APA, 5 U.S.C. 704. 
Although respondents were challenging actions or omis- 
sions of the Secretary of Defense and the Commission in 
making their recommendations, the court acknowledged 
that "at least in one sense, we are being asked to review a 
presidential dec:ision." App., infra, 43a. As the court 
explained, becailse the Secretary and the Commission have 
author it:!^ only 1.0 make recommendations under the Act, 
respondt,nts "ne:cessarily seek relief" from the President's 
decision to approve the Commission's recommendations. 
Id. at 42!a. The court of appeals recognized that the APA 
might nc )t apply I o "presidential decisionmaking" because 
the President might not be an "agency" within the mean- 
ing of that Act. Id. at 43a. Nevertheless, the court con- 
cluded that the r4PA's judicial review provisions "repre- 
sent[] a codification of the common law" and that the 
actions of the President are not, as such, automatically 
immune from judicial review at common law. Zbid. 

Turning to other grounds for preclusion of review under 
the APP)., the court of appeals held that the Base Closure 
Act itself precludes judicial review of some, but not other, 
claims under the: Act. First, the court held that no judicial 
review oE decisions under the Act is available prior to the 
effective date of the President's decision-i.e., until after 
expiration of the 45-day period for congressional review 
under Section 2'304(b). The court explained that the Act 
sets a very stringent timetable and that "the ability of 
participants to meet their responsibilities would be seri- 
ously jeopardized if litigation were permitted to divert 
their attention." App., infra, 44a-45a. 

Second, because Congress imposed "no restrictions on 
the discretion of the Commander-in-Chief concerning the 
domestic deployment of the nation's military resources," 
the couri found that the substance of the President's base 
closure c.lecision "is committed by law to presidential dis- 



cretion." App., infra, 46a; see 5 U.S.C. 701 (a) (2) (no 
judicial review of actions "committed to agency discretion 
by law"). Similarly, the court determined that judicial 
review is unavailable to the extent that it relates to the 
merits of base closure recommendations prepared by the 
Secretary and the Commission. App., infra, 56a-60a, 
61a-62a. 

At the same time, the court detected no evidence that 
Congress intended to preclude judicial review of alleged 
noncompliance by the Secretary or the Commission with 
certain of the Act's procedural provisions. App., infra, 
60a-62a. Specifically, the court found that judicial review 
would be available for (1) a claim that the Secretary 
failed to transmit to the Commission and the GAO all of 
the information that the Secretary used in making his 
recommendations, and (2)  a claim that the Commission 
did not hold public hearings as required by the Act. Id. 
at 60a, 62a & n.15. 

Finally, the court rejected the claims of the union and 
shipyard employees that the alleged violations of the 
Base Closure Act violated their rights under the Due 
Process Clause. The court reasoned that the Act created 
no property interest in the plaintiffs. App., infra, 67a- 
69a.' 

b. Judge Alito dissented, concluding that the Base 
Closure Act precludes judicial review of all statutory 
claims, procedural and substantive. App., infm, 69a-82a. 
After examining the structure and history of the Act, 
Judge Alito reasoned that judicial review of individual 
base closures would undermine the Act's objectives of 
expedition and finality, and would negate the crucial stat- 
utory feature of having all base closures approved or 
disapproved in a single package. Id. at 74a-82a. He also 

7 The court of appeals also reversed the district court's ruling 
that  this lawsuit should be dismissed under the political question 
doctrine. App., infru, 63a-67a. 



conc1udc:d that the legislative history, which discusses the 
need to eliminate litigation-related obsitacles to base clo- 
sure, sul~ports preclusion of judicial review. Id. at 70a- 
74a. 

3. On June 26, 1992, this Court issued its decision in 
Franklin v. Massachusetts, 112 S. Ct. 2767, which, inter 
alia, addressed the existence of "final agency action" in 
a suit seeking AI'A review of the decennial reapportion- 
ment of the House of Representatives. The Census Act 
provides that the Secretary of Commerce must submit a 
census r~:port tcb the President, who then certifies to Con- 
gress thc: number of Representatives to which each State 
is entitled under a statutory formula. This Court held 
that the Secretary's report was not "final agency action" 
because it served as "a tentative recommendation" and 
carried "no diirect consequences for reapportionment." 
Id. at 2774. Ailthough the President's action had suffi- 
cient indicia of linality, the Court held that the Presi- 
dent is not an "'aj,rency"--and that his certification to the 
House af Representatives therefore is not "agency ac- 
tion"-for purp~xes of the APA. Id. at 2775. 

Because of the similarities between this case and 
Franklin, we petitioned for a writ of certiorari in this 
case. 011 Novernber 9, 1992, this Court granted the peti- 
tion, vacated the judgment of the court of appeals, and 
remanded the case for further consideration in light of 
Franklin App., infra, 83a-84a. 

4. a. On May 18, 1993, a divided panel of the court 
of appeals held on remand that Franklin does not affect 
the reviewability of respondents' procedural claims. App., 
infra, la-25a. The court reasoned that the Court in 
Franklin "declinetl only to review the President's decision 
under thi: APA" and that it "expressly sanctioned" judicial 
review of the constitutionality of Presidential decisions. 
App., injra, 10a, The majority concluded that if the Secre- 
tary and the Commission violated the Base Closure Act's 



procedures, the President's subsequent approval of the 
Commission's recommendations violated the Act as well. 
Id. at 10a-12a. The majority further reasoned that be- 
cause the President may act only pursuant to constitu- 
tional or statutory authority, review of Presidential action 
for consistency with the "non-discretionary mandates of 
[an] authorizing statute" was "a form of constitutional 
review" authorized under Franklin. Ibid. 

b. Judge Alito again dissented. App., infra, 19a-25a. 
He noted that respondents "vigorously contended * * * 
that Franklin does not bar review under the APA," and 
did not argue "that they were entitled to non-APA re- 
view based either on common law or separation of pow- 
ers principles." Id. at 20a. Turning to the merits, Judge 
Alito disagreed with the majority's reasoning that respond- 
ents had stated a constitutional claim against the Presi- 
dent simply by alleging that the Secretary of Defense 
and the Commission had failed to comply with all of the 
Base Closure Act's procedural requirements. Id. at 2 1 a- 
25a. 

c. On June 14, 1993, the court of appeals denied 
petitioners' petition for rehearing and suggestion of re- 
hearing en banc. Judges Hutchinson, Nygaard, and Alito 
would have granted rehearing en banc. App., infra, 92a- 
94a. 

REASONS FOR GRANTING THE PETITION 

Because it allows judicial review of alleged procedural 
errors in the formulation of the Commission's nonbinding 
recommendations to the President, the court of appeals' 
decision in this case cannot be reconciled with this Court's 
decision in Franklin v. Massachusetts, supra. By holding 
that the President's action is reviewablefor constitutional 
error-whenever his subordinates allegedly commit pro- 
cedural errors under the statute authorizing the President 
to act, the court of appeals' decision opens the door to 



broad ncln-APA judicial challenges to Presidential action. 
The r u l i ~ ~ g  below therefore eviscerates the limits on ju- 
dicial review recognized by this Court in Franklin. It 
also creates a direct conflict with the First Circuit's re- 
cent decision in Cohen v. Rice, supra, which dismissed 
a virtually identical suit challenging a base closure in 
Maine and specifically held that Frankiln precludes ju- 
dicial review of all claims under the Base Closure Act. 

1. a. The court of appeals' decision in this case 
squarely conflicts with the principles of judicial review set 
forth by this Court in Franklin v. Massachusetts, supra. 
Under the statute at issue in Franklin, the Secretary of 
Commerce prepared a report to the President containing 
each Stale's population according to the 1990 census, and 
the President, i11 turn, certified to Congress the number 
of Unitelrl States Ilepresentatives to which each State was 
entitled llnder a statutory formula. Franklin, 112 S. Ct. at 
2771. ?"he plaintiffs claimed, inter alia, that the Secre- 
tary's method of allocating military service members 
among the States was arbitrary and capricious under the 
APA. 

This Court held that there was no "final agency ac- 
tion" that may be reviewed under the APA. Franklin, 
112 S. Ct. at 2'773. Turning first to the report prepared 
by the S!ecretaqr of Commerce, the Court explained that 
the "core question" regarding finality was "whether the 
agency has completed its decisionmaking process, and 
whether the res4ullt of that process is one that will di- 
rectly afFect the: parties." Zbid. Because the Secretary's 
report "c:arrie[d] no direct consequences for the reappor- 
tionment," this Court held that it was "more like a tenta- 
tive recommendation than a final and binding determina- 
tion." Id.  at 27'74. 

By contrast, the President's transmittal of the report 
to Congress along with his certification of the number of 
Representatives '"settle[d] the apportionment" and was 
"final" action in ihe relevant sense. Franklin, 112 S. Ct.  



at 2775. The Court held, however, that it was not final 
"agency" action for purposes of the APA. "Out of re- 
spect for the separation of powers and the unique con- 
stitutional position of the President," the Court held that 
the APA's "textual silence" concerning its coverage of 
the President was insufficient "to subject the President 
to [its] provisions." Ibid. Because "the APA does not 
expressly allow review of the President's actions," the 
Court "presume[d] that his actions are not subject to its 
requirements." Id. at 2775-2776. 

A straightforward application of Franklin makes clear 
that there likewise is no "final agency action" reviewable 
under the APA in this case. As relevant here, respond- 
ents' complaint challenges the validity of the procedures 
used by the Secretary of Defense and the Commission to 
prepare their base closure recommendations. Like the 
Secretary's report in Franklin, the base closure report of 
the Commission is only tentative and has "no direct ef- 
fect" (Frankl in ,  112 S. Ct. at 2774), until after the 
President certifies his approval of the report to Congress. 
See § 2904(a) and (b) ;  pp. 4-5, supra. The actions 
of the Secretary of Defense, which precede those of the 
Commission in the decision-making process, are even 
more "tentative." Frankl in ,  112 S. Ct. at 2774. In 
short, because the challenged actions of the Commission 
and the Secretary are merely nonbinding and preliminary 
to the President's final decision, they do not, under Frank- 
lin, constitute "final agency action" that is subject to 
judicial review under the APA.' See also Chicago & 
Southern Air Lines, Inc. V. Waterman S.S. Corp., 333 

8 If anything, the Secretary's and the Commission's recommen- 
dations in this case are more clearly nonfinal than the report of 
the Secretary of Commerce in Franklin. Whereas the President's 
role in reapportionment is "admittedly ministerial" (Franklin, 112 
S. Ct. at 2775), the Base Closure Act explicitly contemplates that 
the President must approve or disapprove the Commission's recom- 
mendations, and he may end the process entirely by disapproving 
the Commission's recommendations. $2903 (e) (3) and (5). 



U.S. 103, 11 3 1: 1948) (administrative actions "are not 
reviewable unless and until they impose an obligation, 
deny a right, lor fix some legal relationship as the con- 
summa1.ion of ithe administrative process"). And because 
the President ir; not an "agency," his action in approving 
the Coinmission"s recommendations and certifying that 
approve.1 to Congress is not subject to judicial review 
under t l ~ e  APA. Franklin, 112 S. Ct. at 2775-2776. 

b. Pl.lthough this Court vacated the court of appeals' 
prior decision and remanded it for further consideration in 
light of the principles articulated in Franklin (see 113 S. 
Ct. 45.5; App , infra, 83a-84a), the court of appeals 
evaded Franklzn's holding by recasting respondents' rou- 
tine statutory claims of procedural error by subordinate 
officials into constitutional claims of ultra vires action by 
the Pre:~ident.~ Relying on this Court's observation in 
Frankli,lz that "the President's actions may * * * be re- 
viewed for constitutionality" (1  12 S. Ct. at 2776)' and 
citing Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579 (1 952), for the proposition that the President's ac- 
tions must be rooted in constitutional or statutory author- 
ity, the court of appeals in this case held that allegations 
of defects in the President's subordinates' compliance with 
the requirements of an authorizing statute automatically 
raise constitutional questions that are reviewable under 
Franklirl. App., infra, 10a-12a. That reasoning, however, 
is inconsistent lwith Franklin and traditional precepts gov- 
erning judicial review of governmental acts. 

9 In fact, resportdents did not purport to challenge the President's 
actions, om constiutional or other grounds. In their brief on remand, 
responder~ts emphasized that "it ia the conduct of [the] defendants 
-not that of the President-that [they] challenge." Resp. C.A. 
Remand Br. 12 (emphasis omitted). Respondents explained, more- 
over, that they "do rLot seek review of the merits of any presidential 
decision lor exercise of discretion, nor do they seek any relief from 
or involving the President, who is not a party." Id. at 8. 



First, the court of appeals has applied the concept of 
ultra vires action so broadly that it effectively does away 
with Franklin's restrictions on judicial review of Presi- 
dential action. The court in this case held that respond- 
ents stated a constitutional challenge to Presidential action 
in approving recommendations that allegedly were formu- 
lated in a procedurally flawed manner by his subordinates. 
If such claims of garden-variety statutory error by sub- 
ordinates are sufficient to trigger "common law" judicial 
review of the President's actions (App., infra, 8a)-not- 
withstanding Franklin and the limited reach of the APA- 
then few if any challenges to Presidential actions will be 
unreviewable in practice. 

That result would sharply undermine Franklin's con- 
cern for "the separation of powers and the unique consti- 
tutional position of the President." Franklin, 112 S. Ct. 
2775. By vesting the ultimate decision concerning base 
closures in the President (subject to legislative disap- 
proval), Congress assigned responsibility for final action to 
a uniquely accountable official, and one whose actions are 
not reviewable under the APA for routine defects. In 
light of the separation of powers considerations articulated 
in Franklin and other decisions of this Court (cf. Nixon v. 
Fitzgerald, 457 U.S. 731, 747-753 (1982) ; Harlow v. 
Fitzgerald, 457 U.S. 800, 81 1 n.17 (1982) ), the court 
of appeals erred in subjecting the President's final action 
to broad judicial review for alleged statutory error in the 
way his subordinates formulated their tentative, nonbind- 
ing recommendations under the Base Closure Act. 

In approving broad judicial review, moreover, the court 
of appeals misplaced reliance on Youngstown by conflat- 
ing claims of statutory error and claims of ultra vires 
Executive conduct, and then by characterizing all chal- 
lenges to ultra vires conduct as raising constitutional 
claims. At issue in this case are respondents' claims that 
(1)  the Secretary of Defense failed to transmit certain 



informalion to the Commission and the GAO; and (2) 
that the Commission based its decision in part on private 
meetings rather than public hearings. See App., infra, 6a- 
7a n.3. The cc~urt of appeals did not suggest that those 
routine <allegations of statutory error on the part of the 
Secretary or the Commission were themselves of constitu- 
tional dimensioi~. If they were, virtually every claim of 
statutory error by any federal agency would fall in that 
category., thereby constitutionalizing the entire body of 
law gov1:rning judicial review of agency action. That 
result would be a radical departure from the long-settled 
view that judicial review of an agency's compliance with 
statutory standards and limitations is itself subject to reg- 
ulation and prec>lusion by Act of Congress-now, through 
the APP!,. Such a dispute arising under a federal statute 
is not automatically transformed into one arising under 
the Constitution whenever it is alleged that the President 
exercisecl his statutory authority on the basis of recom- 
mendations that were formulated by federal agencies in a 
manner that departed from statutory standards.'' 

By coiitrast, :Youngstown involved an emergency Presi- 
dential order to seize private steel mills during the Korean 
War. A.lthough two statutes authorized the seizure of 

10 In Friznklin, t,he plaintiffs challenged the! counting of overseas 
military ~iersonnel on the ground that i t  was inconsistent with 
the Census Act, a s  well as with the  APA and the Constitution. 
See Commonwealth a'. Mosbacher, 785 F. Supp. 230, 231 n.31 (D. 
Mass. 199:!) ; Franklin, 112 S. Ct. a t  2786 n.22 (Stevens, J., con- 
curring in part  and concurring in the judgment in part) ; Brief 
for  Appellees a t  74-76. Although the majority did not specifically 
refer t o  that clairn in this Court, its holding that  the  appellees 
had no rij.pht of judicial review to raise their statutory challenge 
under the APA would apply equally to their challenge under the 
Census Act. Both types of challenges are  provided for under the  
APA, 5 U.S.C. 706(1) (allowing court to set  aside agency actions 
that  a re  "arbitrary and capricous," "an abuse of discretion," or 
In excess, of statutory * * ++ authority"), and the absence of 

"final agarlcy action" therefore precludes judicial review of both. 



private property under specified conditions, the govern- 
ment in Youngstown conceded that "these conditions were 
not met," that "the President's order was not rooted in 
either of the statutes," and that it regarded the pertinent 
statutory authority as "too cumbersome, involved, and 
time-consuming." 343 U.S. at 586. The government 
instead relied on the President's inherent power under the 
Constitution as authority for the seizure, and this Court 
held that the Constitution did not furnish that authoriza- 
tion. The claims of ultra vires conduct in Youngstown 
are therefore a far cry from respondents' routine and con- 
tested claims of procedural irregularity in the formula- 
tion of tentative, nonbinding recommendations for the 
President under a statute that concededly does authorize 
the President to take the action respondents challenge. 
Moreover, the action challenged in Youngstown directly 
invaded property rights of the plaintiffs that were inde- 
pendently protected by the Constitution. In this case, by 
contrast, the court of appeals acknowledged that respond- 
ents have no property rights protected by the Constitution 
in the base closure setting. App., infra, 67a-69a. There 
can be no serious doubt that Congress can decline to 
provide for judicial challenges to actions of the President 
or other Executive officials at the behest of individuals 
whose own constitutional rights are not at stake.'' 

The distinction between routine statutory claims, such 
as those advanced by respondents here, and claims of 

11 In Franklin, the  Court concluded tha t  although judicial review 
under APA standards was precluded, "that does not dispose of 
appellees' constitutional claims." 112 S. Ct. a t  2776 (citing Webster  
V. Doe, 486 U.S. 592, 603-605 (1988)).  In Franklin, the constitu- 
tional claim was based on the appellees' own asserted right as 
voters to an apportionment of Representatives in conformity with 
the Constitution. See 112 S. Ct. a t  2776 (citing [Jnited States 
Dep't o f  Commerce V .  Montana, 112 S. Ct. 1415 (1992) ) .  And in 
Webster  V. Doe, it was based on the personal right of the plaintiff 
under the equal protection component of the Due Process Clause. 
No such individual rights are  a t  issue i n  this case. 



ultra virc;:s action is illustrated by this Court's precedents 
addressing sovereign immunity. See, e.g., Larson v. Do- 
mestic & Foreign Commerce Corp., 337 U.S. 682 (1949). 
In such (cases, the Court has distinguished between (1) 
claims that an officer acted "ultra vires his authority," 
which ars the proper subject of specific relief, and (2)  
mere "cl;3irn[s] (of error in the exercise of that power," 
which are barred by sovereign immunity. Id. at 689- 
690.12 A.s the Clourt has explained, the pertinent line of 
demarcation is lbetween claims addressing "the correct- 
ness or irlcorrectness" of a decision and those addressing 
"the powsr of [an] official, under the statute, to make a 
decision at all." Id. at 691 n.12; see Noble v. Union 
River Logging I?.  R., 147 U.S. 165, 174 (1893).13 Al- 
though the distinction is not always simple to apply (see 
lnternatic~nal Primate Protection League v. Administra- 
tors of Tulane Education Fund, 111 S. Ct. 1700, 1708 
( 1991) ), a finaling of ultra vires executive action re- 

12 AS thits Court explained, the theory underlying such eases was 
that when "the officer's powers are limited by statute, his actions 
beyond thc~se limitations are considered individual and not sov- 
ereign actions." Larson, 337 U.S. at 689. Thus, if the' officer "is 
not doing t.he business which the sovereign has empowered him to 
do or he is doing it in a way which the sovereign has forbidden," 
his actions "are ult~ra vires his authority and * * * may be made 
the object o C specific relief!' Zbid. 

13 For arl illustration of a case that involved mere error, see 
United Stales ex rsl. Goldberg V. Daniels, 231 U.S. 218 (1913), 
upon which the Coui-t relied heavily in Larson, 337 U.S. a t  700-702. 
In Goldberg, the Secretary of the Navy awarded a contract for a 
surplus vesl3el to someone other than the high bidder. The high 
bidder then filed suit t.o compel the Secretary to deliver the surplus 
vessel to him. Alth'ough the lower courts considered whether the 
sale was consummat;ecl when the Secretary opened the high bid, 
this Court refused to address the merits of that issue. As the 
Court later explained in Larson, "[w]rongful the Secretary's con- 
duct might be, but a suit to relieve the wrong by obtaining the 
vessel woul~l interfere with the sovereign behind its back and 
hence must fail." Larson, 337 U.S. a t  700-701. 



quires a "depart[ure] from a plain official duty" (Payne 
v. Central Pac. Ry., 255 U.S. 228, 238 (1921)), rather 
than a challenge to action that involves the exercise of 
executive discretion. See, e.g., Pennhurst State School & 
Hosp. v. Halderman, 465 U.S. 89, 110-1 11 11.20 ( 1984) 
(collecting cases); cf. Board of Liquidation v. McComb, 
92 U.S. 53 1, 541 ( 1876) (specific relief against violation 
by state officers of "plain official duty, requiring no exer- 
cise of discretion"). 

Under those principles, the court of appeals in this 
case erred in holding that respondents' procedural allega- 
tion against the Secretary of Defense and the Commission 
automatically state claims of ultra vires Presidential action. 
As the court below acknowledged, "the President and 
Congress * * * may reject the Commission's recommenda- 
tions for any reason at all," and "the decision on which 
bases to close is committed by law to presidential discre- 
tion." App., infra, 46a, 69a. That conclusion cannot be 
reconciled with the court of appeals' subsequent holding 
that the President acts wholly beyond his authority if he 
accepts the Commission's recommendations without verify- 
ing that every procedure has been fully observed. What- 
ever the merits of respondents' claims that the Secretary 
or the Commission erred, the President was under no 
"plain official duty" (Payne, 255 U.S. at 238) to reject a 
set of recommendations alleged to be infected by pro- 
cedural error, and he was not disabled from "mak[ing] a 
decision at all" in the circumstances presented here. 
Larson, 337 U.S. at 691 n.12.14 Far from having acted 

14 The only obligation imposed on the President by the Base 
Closure Act is to decide, in his discretion, whether to approve 
or disapprove the Commission's recommendations and to give notice 
of his decision to the Commission and Congress. $ 2903 (e) (1) - 
(4). As Judge Alito explained in dissent (App., infra, 23a-24a) : 

Nothing in the[] provisions of the [Act] suggests that the 
President, upon receiving the Commission's recommendations, 
must determine whether any procedural violations occurred a t  



in excess of his authority under the Base Closure Act, 
the President did precisely what the Act authorized him 
to do. 

c. Thl2 court of appeals' decision in this case conflicts 
with the First Circuit's recent decision in Cohen V. Rice, 
supra. T'he plaintiffs in that case challenged the closing 
of the Lc~ring Air Force Base in Limestone, Maine, and 
made malny of the same allegations against the Secretary 
and the C2ommis;;ion that respondents have made here. In 
particula~t*, the pllaintiffs in Cohen, like respondents in this 
case, alleged that the responsible service Secretary did not 
provide ;dl of the required information to Congress and 
the GAC:], and that the Commission failed to hold the 
public hearings required under the Act. 992 F.2d at 380. 
The Firsl. Circuit affirmed the district court's dismissal of 
the action in its entirety, agreeing that Franklin was "di- 
rectly applicable to the facts of the present controversy." 
992 F.2dl at 383 (quoting Cohen v. Rice, 800 F .  Supp. 
1006, 10 L 1 (D. Me. 1992) ). The First Circuit explicitly 
rejected the contention that Franklin did not apply be- 
cause the case before it "involve[d] a challenge to the 

any prior stage of the statutory process. Nothing in these 
provisions sugl:ests that the President must reject the Com- 
mission's package of recommendations if such procedural vio- 
lations come to his attention. Nothing in these provisions 
suggests that the President must base his approval or dis- 
approval of the (:ommission's recommendations exclusively on 
the record of the proceedings before the Commission. Nothing 
in thehle provisions suggests that the President, if he wishes 
to appi-ove the Commission's recommendations, must do so for 
the same reasons as the Commission. And nothing in these 
provisions suggests that the President or the Secretary of 
Defense must o r  even can refuse to carry out a base closing 
or realignment contained in an approved package of recom- 
mendallons on the ground that the Commission's recommenda- 
tion regarding the affected base was tainted by prior proce- 
dural i rregularities. 



Commission's faulty procedures" rather than the substance 
of its recommendations. 992 F.2d at 382. The court 
emphasized that Franklin drew no such distinction and 
that, in any case, it was "a distinction without a legal 
difference.'' Zbid. Thus, the court of appeals in Cohen, 
unlike the Third Circuit in this case, did not reach out to 
recast the plaintiffs' statutory allegations as reviewable 
claims of unconstitutional Presidential action. 

If the President, the Department of Defense, and the 
Commission are to administer the Base Closure Act in a 
coherent manner that is consistent across the Nation- 
and that treats all closures in a single package in a 
uniform manner-the same agency actions cannot be re- 
viewable in one circuit and unreviewable in another. Fur- 
ther review is therefore warranted to resolve the conflict 
between the decision below and Cohen, and to establish 
that Franklin in fact bars judicial review of procedural 
claims under the Base Closure Act. 

2. The court of appeals also erred in holding in its 
prior opinion (App., infra, 48a-55a) that the Base Closure 
Act does not "preclude judicial review" under the APA, 
5 U.S.C. 701 (a)  (2).  As discussed above (p. 6, supra), 
the district court dismissed this suit in its entirety on the 
ground that the Base Closure Act implicitly precludes 
judicial review of all claims arising under the Act. App., 
infra, 85a-88a. In reversing that decision, the court of 
appeals seriously misapprehended the extent to which ju- 
dicial intervention is contrary to the structure and purposes 
of the Base Closure Act. 

The court of appeals began its analysis with the gen- 
eral presumption in favor of judicial review of administra- 
tive actions. App., infra, 40a-41a. In our view, reliance 
on that presumption is misplaced in the context of the 
Base Closure Act, which addresses sensitive questions of 
national security and military policy. See Department of 
the Navy V. Egan, 484 U.S. 518, 527 (1988) (presump- 



tion of seviewak)ility "runs aground when it encounters 
concerns of national security"). As this Court has ex- 
plained, "unless Congress specifically has provided other- 
wise, courts traditionally have been reluctant to intrude 
upon the authority of the Executive in military and na- 
tional security afl'airs." Id. at 530 (citing cases). Indeed, 
the Third Circuit acknowledged that the Base Closure 
Act calls for exel-cise of "the discretion of the Com- 
mander-in-Chief concerning the domestic deployment of 
the nation's military resources." App., infra, 46a. Because 
the base closure process therefore necessarily involves 
sensitive judgrne~its of military policy (see, e.g., 8 2903 
(a),  (c) ( 1) and ( d)  (2)  ), the court of appeals erred in 
applying the ordinary administrative law presumption that 
Congress desires judicial review of the outcome of an 
administr; ltive procsss.15 

Even if' the general presumption applies in this setting, 
moveover, it may be rebutted "whenever [a] congressional 
intent to preclude judicial review is 'fairly discernible in 
the statutory scheme."' Block V. Community Nutrition 
Institute, 467 U.!i. 340, 351 (1984). The pertinent con- 
gressional intent may be found in a variety of sources. 
The presumption "may be overcome by specific language 
or specific legislative history that is a reliable indicator 
of congre~~sional intent." Id. at 349. The pertinent con- 
gressional intent "may also be inferred from contempo- 
raneous judicial c:onstruction barring review and congres- 

Although the court of appeals purported to limit its holding 
to the Secretary's and the Commission's alleged violations of stat- 
utory procedures, the effect of such review would be to overturn 
the Presider~t's exercise of discretion in matters of military policy. 
The Act provides t h i ~ t  the President can approve or disapprove the 
Commission's recornrnendations for any reason a t  all (App., infra, 
46a, 69a) ; the court of appeals' ruling limits the President's ability 
to exercise that discretion by holding that he must reject recom- 
mendations with which he agrees if his subordinates have not 
observed evc:ry procedural particular alleged to be required under 
the Act. 



sional acquiescence in it, or from the collective import 
of legislative and judicial history behind a particular stat- 
ute." Ibid. (citation omitted). Most importantly, "the 
presumption favoring judicial review of administrative 
action may be overcome by inferences of intent drawn 
from the statutory scheme as a whole." Ibid. When 
measured against those standards, the Base Closure Act 
precludes judicial review of the base closure process. 
First, the structure of the Base Closure Act indicates 

that judicial review is incompatible with the statutory 
scheme. Like its immediate predecessor, the Defense Au- 
thorization Amendments and Base Closure and Realign- 
ment Act (1988 Act), Pub. L. No. 100-526, 102 Stat. 
2623," the 1990 Act was designed to eliminate unneces- 
sary obstacles to base closures and create a "prompt and 
rational" process for closing obsolete bases.17 H.R. Conf. 

l6The 1988 Act provided fo r  an independent Commission on 
Base Realignment and Closure. 5 203, 102 Stat. 2627-2628. The 
Commission submitted a report recommending base closures to the 
Secretary of Defense, who was not authorized to close bases under 
the 1988 Act unless he approved the report and transmitted i t  to 
Congress. 9s 201 ( I ) ,  202 (a) (1),  102 Stat. 2627. The 1988 Act 
provided a waiting period for Congress to enact a joint resolution 
of disapproval. $202 (b),  102 Stat. 2627. The 1988 Act provided 
authority for only one round of base closures. 

17 Previous legislation prohibited base closures unless the  Sec- 
retary of Defense provided Congress and the public with prior 
notice; gave a "detailed justification" for the  action, including 
"statements of the estimated fiscal, local economic, budgetary, en- 
vironmental, strategic, and operational consequences" of the  pro- 
posed closure; and allowed Congress 60 days to halt the process. 
Military Construction Authorization Act, 1978, Pub. L. No. 95-82, 
4 612(a), 91 Stat. 379 (codified a t  10 U.S.C. 2687(b) (Supp. I 
1977) ) . Moreover, the 1977 legislation made base closure decisions 
subject to the National Environmental Policy Act (NEPA),  42 
U.S.C. 4331 et seq. See 10 U.S.C. 2687 (b) (3) (Supp. 1 1977). For  
a variety of reasons (including protracted NEPA litigation), the 
1977 statute "effectively prevented [the Department of Defense] 
from closing any major military installation." Defense Base Clo- 



Rep. Nct. 923, 101st Cong., 2d Sess. 705 (1990); see 
H.R. Rep. No. 735, 100th Cong., 2d Sess. Pt. 2, at 8 
(1988). At the same time, it was recognized that base 
closure I egislati~~rn should address the tendency of "po- 
litical pressures * * * to interfere" with the integrity of 
the process. H.R. Rep. No. 735, supra, Pt. 2, at 8-9; 
see H.R. Conf. Rep No 923, supra, at 705; 1991 Report 
at 1-1 tot 1-2; P~pp., infra, 77a-79a (Alito, J., dissenting 
in part). 

Accor~lingly, the 1990 Act is structured to minimize 
the way:;; in whic:h political maneuvering can delay or 
derail the base closure process. The Act does so in 
part by :striking a careful balance between the roles of 
the President and Congress in the process. Although 
the Act vests the Executive Branch with substantial con- 
trol over the selection of bases for closure, it also provides 
for extensive congressional involvement throughout the 
process. For eximlple, the Act requires the Secretary and 
the Commission to keep Congress apprised of develop- 
ments at numerous steps in the development of base clo- 
sure recommendations for the President. See, e.g., g 2903 
(a) (1), (b) (21, (c) ( 1 )  and (d) ( 3 ) .  And the process 
facilitates; substantial congressional oversight by adopting 
streamlined legislative procedures designed to eliminate 
the usual opportu~iities for delay and strategic maneuver- 
ing. §§ 2,904(b), 2908. 

A critical aspect of the process is the use of an in- 
dependent and bipartisan Commission to recommend 
bases for closure. H.R. Rep. No. 665, 1Olst Cong., 2d 
Sess. 343 (1990). To safeguard the Commission's role 
in the process, the Act provides that its recommendations 
must be c.onsiderecl as an indivisible package. H.R. Conf. 
Rep. No. 923, supra, at 704. The President may trigger 
base closures under the Act only by approving "all the 

sure and Il,ealignment Commission, Report to the President 1991, 
a t  1-1 [hereinafter 1991 Report]; see H.R. Conf. Rep. No. 1071, 
100th Cong ., 2d Sese~. 23 (1988). 



recommendations" of the independent Commission. See 
$ 2903 ( e) (2) and (4) .la The Act's expedited legislative 
procedures, in turn, apply only to a joint resolution of 
disapproval applying to all the bases that the President 
approved for closure, and no amendments to the joint 
resolution may be entertained. 8 2908 (a) (2)  and (d) (2). 

By allowing litigants to contest individual base closures 
after the President has approved and Congress has de- 
clined to disapprove a package of base closures, the court 
of appeals has struck at the heart of the carefully bal- 
anced statutory mechanism enacted by Congress. Under 
the court's decision, private parties-whose elected repre- 
sentatives failed to achieve their goals through the Act's 
streamlined legislative procedure--will be able to pick 
apart the end product of that process. If litigants can sue 
to extract an individual base (such as the Philadelphia 
Naval Shipyard) from the package of closures and require 
the Commission to redo its recommendation for that base, 
then "the President and Congress will be placed in pre- 
cisely the situation that the new scheme was designed to 
avoid-deciding whether to close or spare a single base." 
App., infra, 82a (Alito, J., dissenting in part).'' That re- 
sult is inconsistent with Congress's objective, evident on 
the face of the Act, to break the political stalemate 
through the use of a unitary process of base closures 
superintended by both political Branches. 

18 The President, of course, is free to  disapprove the Commis- 
sion's recommendations in whole or  in part. 5 2903 (e) ( 3 ) .  If he 
does so, the Commission produces a new set of recommendations. 
At that point, if the President does not approve "all the recom- 
mendations," no base closures can be effectuated under the Act for 
that round. ,§ 2903 (e) (4) and (5). 

10 The court of appeals' ruling also fails to appreciate the inter- 
relationship of the determination to close certain bases, and 
to reassign functions to various other bases, as part of a single 
package. If a court enjoins the closing of one base, i t  wiIl under- 
mine the assumptions on which other parts of the package rest, 
See App., infra, 81a (Alito, J., dissenting in part). 



Seco nd, the availability of procedural challenges threat- 
ens to reintroduce into the base closure process a signifi- 
cant h;lzard that the 1988 and 1990 Acts were designed 
to avoi d-prolracted delays from litigation. Prior to the 
enactment of those 1988 and 1990 Acts, litigants effec- 
tively tllocked base closures by mounting procedural chal- 
lenges to base closures under NEPA. See H.R. Conf. 
Rep. No. 107 1, supra, at 23; note 17, supra. Accord- 
ingly, t.he Base Closure Act forecloses all NEPA actions 
relating to the base selection process, and permits NEPA 
litigatioln only with respect to a narrow class of post- 
selection implementation actions. § 2905 (c). Congress 
restricted the (availability of NEPA challenges precisely 
because it "rec:ognize[d] that [NEPA] has been used in 
some cases to delay and ultimately frustrate base clo- 
sures." H.R. (',on£. Rep. No. 1071, supra, at 23. Con- 
gress recognized that NEPA challenges could impede or 
defeat base closures despite the procedural nature of the 
litigation, and Congress acted to eliminate the threat of 
such diuuptive procedural litigation. There is no reason 
to believe that Congress intended to take with one hand 
what it gave with the other, by barring NEPA challenges 
to the s1:lection decision while allowing broad procedural 
attacks on the way the Commission formulates its non- 
binding recomnlendations to the P re~ iden t .~~  

20 Contrary to  .the court of appeals' view (App., infra, Sla),  
i t  is not plausible that Congress's disallowance of NEPA suits 
carries the negative implication that other types of procedural 
claims may be brought under the Act. As discussed in the text, 
NEPA cases were the primary litigation-related impediments to 
base closures, and Congress had explicitly subjected base closure 
decisions to NEE'A in 1977. 10 U.S.C. 2687(b) (3) (Supp. I 
1977). Tl:us, i t  wits necessary for Congress to deal explicitly with 
NEPA cl;~ims in the 1988 and 1990 Acts. In addition, Congress 
wished to preserv'e a narrow class of NEPA claims relating to 
the implelnentatioi? of base closures (see B 2905 (c) (3) ) ; hence, 
i t  was ne1:essary ~ O I -  Congress to draw an explicit line between 
permissible and prohibited NEPA suits. 



Third, the court of appeals' ruling jeopardizes the Act's 
insistence on expedition and finality. See App., infra, 
75a-77a, 81a-82a (Alito, J., dissenting in part). Based 
on Congress's recognition that "[elxpedited procedures 
* * * are essential to make the base closure process 
work" (H.R. Rep. No. 665, supra, at 384), the Act 
imposes a series of strict time limits that are designed to 
bring the base selection process to a prompt conclusion. 
See pp. 4-5, supra. Congress recognized that delay had 
been one of the primary causes of the stalemate over 
base closures. See App., infra, 75a-77a (Alito, J., dis- 
senting in part); H.R. Conf. Rep. No. 923, supra, at 705 
(noting that prior base closures had "take[n] a consider- 
able period of time and involve[d] numerous opportuni- 
ties for challenges in court"). Accordingly, Congress 
sought "to prevent delaying tactics by setting short, in- 
flexible time limits for action by the Commission, the 
President, and the Congress." App., infra, 75a (Alito, 
J., dissenting in part). Congress's strong emphasis on ex- 
pedition in the process of selection is incompatible with 
the availability of protracted litigation to displace the re- 
sults of that process thereafter.21 

That conclusion is reinforced by the cyclical nature of 
the base closure process under the Act. The Act pro- 
vides for three successive biennial rounds of base closures 
(see p. 3, supra), and the finality of the decisions in each 
round is critical to planning in the following round. De- 
lay by litigation over the bases closed during one round 
will inevitably interfere with successive rounds by creating 

2lEven after the base selection process is complete, the Base 
Closure Act places a continuing premium on expedition and final- 
ity. While the Act permits a limited class of NEPA suits con- 
cerning implementation of the final base closure decision, the Act 
subjects such suits to a 60-day time limit. § 2905 (c) (3).  That 
strict time limit is inexplicable if speed and finality lose their 
significance once closure decisions have become final. 



uncertainty about the existing base structure and capacity 
of the Armed Services. 

Fourth, the Act's legislative history strongly supports 
the conclusion that Congress intended to preclude all ju- 
dicial review. As Judge Alito explained in dissent, the 
conferen1;:e report accompanying the 1990 Act "state[s] 
quite clearly that there would be no APA review of key 
decisions in the base closing and realignment process." 
App., infva, 73a; see H.R. Conf. Rep. No. 923, supra, 
at 706 ("Specific actions which would not be subject to 
judicial 11-eview jnclude the issuance of a force structure 
plan * * *, the issuance of selection criteria * * *, the 
Secretary of Defense's recommendation of closures and 
realignm~.:nts * :k *, the decision of the President * * *, 
and the 5;ecretary's actions to carry out the recommenda- 
tions of I he Conmission.") ."2 Moreover, the Act's legis- 
lative history urtdercuts the court of appeals' distinction 
between the reviewability of substantive and procedural 
claims; ilt evinces a clear concern for the ability of pro- 
cedural litigation lo derail the selection of obsolete bases 
for closui-e. See App., infra, 70a-72a (Alito, J., dissent- 
ing in part) (discussing legislative history on NEPA's 
applicability) .2a 

Fifth, the couirt's decision creates significant remedial 
concerns. Although the court of appeals declined to ad- 
dress in detail the appropriate form of relief, it indicated 
that it would be: proper to remand base closure recom- 

22 Although the majority concluded tha t  the  legislative history 
referred only to instances of nonfinal agency actio,n (App., infra, 
53a-54a), it acknowletlged tha t  some of the  actions described by the  
report as unreviewahle "concededly do not fit" that explanation. Id. 
a t  548. 

28 In addition, although the  court of appeals purported to limit 
i ts  decisiori to procedural mntters, judicial review will inevitably 
affect the  pubstance of those decisions if, a s  respondents have re- 
quested, th12 district court enjoins the closure of the Philadelphia 
Shipyard arid other naval installations. 



mendations to the Secretary and Cornmisison for further 
proceedings in accordance with the Act. App., infra, 55a 
n.13. The Commission itself, however, goes out of ex- 
istence after each of the biennial base closure sessions; 
it meets only during 1991, 1993, and 1995, and the 
terms of its members (other than the Chairman) expire 
at the end of the Session of Congress in which they were 
appointed. § 2902 (d) ( 1 ) and (e) ( 1 ) . Accordingly, a 
court cannot remand the base closure decision to the 
Commission for further proceedings because the Commis- 
sion cannot act until it has been assembled for the next 
biennial round. At that point, the Commission is oc- 
cupied with the next set of base closures. Moreover, the 
Act expressly provides that, after expiration of the 45- 
day period for congressional disapproval of the Presi- 
dent's report and certification, the Secretary of Defense 
"shall * * * close all military installations recommended 
for closure by the President pursuant to section 2903 
(e) ." § 2904(a) (emphasis added). A court has no 
authority at that point to interfere with the Secretary's 
performance of this mandatory duty by reviewing actions 
of the Secretary or the Commission that took place before 
the President submitted the report to Congress. Because 
any meaningful remedy would therefore jeopardize the 
Act's policies and undermine its timetable and proce- 
dures, it is inconceivable that Congress intended to per- 
mit any judicial review of the base closure decisions at all. 



CONCLUSION 

The petition :€or a writ of certiorari should be granted. 
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OPINION OF THE COURT 

STAPL:IZTON, Circuit Judge : 

This :ti.ction t;o enjoin the defendants from carrying 
out a d1:cision to close the Philadelphia Naval Ship- 
yard is before us for the second time. In our initial 
opinion in this case. Specter v. Garrett, 971 F.2d 
936 (3dl Cir. 1.992), we held, inter alia, that plain- 
tiffs' cl:.lim that the closing of the Shipyard would 
be illegail because it  would be the product of a process 
inconsis1;ent with certain procedural mandates of the 
Defense Base Closure and Realignment Act of 1990 
could p~l-weed in the district court. Our mandate, 
however, was vacated by the Supreme Court and the 
case was remanded for reconsideration in light of 
Frankliub v. Mctssachusetts, 112 S. Ct. 2767 (1992). 
After cc ~nsideration of the impact of Franklin upon 
our pri0.r holding, we conclude that no change in that 
holding is warranted. We will therefore remand this 
matter t80 the district court for further proceedings 
consistent with our earlier opinion. 



In Franklin, the Supreme Court was presented 
with a situation at least superficially similar to the 
one before us; however, i t  is the differences between 
the two cases that we find dispositive. Franklin was 
a suit against the President, the Secretary of Com- 
merce, and a number of other public officials challeng- 
ing the methods used in the 1990 census and the 
manner in which the number of seats in the House 
of Representatives had been allocated to the various 
states. Plaintiffs' claims were based upon the Ad- 
ministrative Procedure Act (APA) and the Constitu- 
tion. A three judge panel of the United States Dis- 
trict Court for the District of Massachusetts initially 
found in favor of the plaintiffs and granted the relief 
sought-relief which included an injunction directing 
the Secretary of Commerce to alter her reapportion- 
ment report and the President to recalculate the num- 
ber of Representatives per State and transmit the 
new calculation to Congress. Franklin, 112 S. Ct. a t  
2770. 

The Supreme Court reversed. I t  first analyzed 
plaintiff's claim under the APA which allows review 
of "final agency action for which there is no other 
adequate remedy in a court." 5 U.S.C. 5 704 (1988). 
The Court concluded that the Secretary of Com- 
merce's report to the President on the results of the 
census does not constitute "final agency action" and 
is therefore unreviewable under the APA because 
"[tlhe President, not the Secretary takes the final 
action that affects the States." Franklin,, 112 S. Ct. 



a t  2775; see atlso id. at 2773 ("The core question is 
whether the agency has completed its decisionmaking 
process, and whether the result of that process is one 
that will directly affect the parties."). Next, the 
Court held that although the President's calculation 
of the number of Representatives and forwarding of 
that calculation to  Congress is a final action, the 
President is not an "agency" within the meaning of 
the Act and thus, the President's action is not review- 
able for abuse of discretion under the APA. Id. at 
2775. Ipinally, the Court noted that there is judicial 
review of presidential action to determine whether it 
violates the Constitution; however, it concluded that 
the action cornp:lained of in Franklin was not uncon- 
stitutional. 

B. 

The a,ction currently before us is a suit against the 
Secreta~y of the Navy, the Secretary of Defense, and 
the Defense Base Closure Commission seeking to en- 
join the closing of the Philadelphia Naval Shipyard:' 
Under the Defense Base Closure and Realignment 
Act of 1990 ("the Act"), i t  is the responsibility of 
the Secr-etary of Defense to close the bases designated 
as a result o:E the process prescribed by the Act, 
Pub. L. No. 101-510, 3 3  2904-2905, 104 Stat. 1808, 
1812-14 (1990), and the primary relief sought here 
is an order enjoining the Secretary from closing the 
Shipyard. The alleged basis for this relief is that 
the process that resulted in the designation of the 
Shipyard as a base to be closed did not comply with 
the requirements set forth in the Act. 

1 The I'resident is not a defendant in this suit. 



In our prior opinion, we first held that there could 
be no judicial review prior to the end of the process 
required by the Act because there was no final deci- 
sion prior to that point that had an adverse impact 
on the  plaintiff^.^ We also concluded that the decision- 
making of the President under the Act was commit- 
ted to his discretion and not properly reviewable. 
Specter, 971 F.2d a t  946 ("One can also say with 
confidence that Congress intended no judicial review 
of the manner in which the President has exercised 
his discretion in selecting bases for closure . . . ."). 
Similarly, we held that the decisionmaking of other 
federal officials (i.e. the Secretary of Defense, the 
members of the Commission) challenged by plaintiffs 
was committed to their discretion and not judicially 
reviewable. Id. a t  950-53. However, we also held that 
the district court could review the claim that the 
closing of the Shipyard would be illegal because it  
would be the product of a process inconsistent with 
certain procedural mandates of the Act.' Specifically, 
we concluded : 

More specifically, we held that a&on could be judicially 
reviewed "only if its impact upon plaintiffs is direct and im- 
mediate . . . . One can rarely if ever be injured by a base 
closing prior to a decision having been made to close that base. 
The actions of the Seeretaw and the Commission prior to the 
President's decision are merely preliminary in nature." 
Specter, 971 F.2d at 946. 

For instance, we held that the allegation that "the Secre- 
tary failed to create and transmit to the Commission and the 
GAO an administrative record containing all of the informa- 
tion the Secretary relied upon in making his recommenda- 
tion" as required by 8 2903(c) (4) of the Act was judicially 
reviewable. Specter, 971 F.2d at 952. Similarly, we also held 
reviewable the plaintiffs' contention "that the Act requires 



[W'] hile Clongress did not intend courts to second- 
guess the Commander-in-Chief, i t  did intend to 
establish exclusive means for closure of domestic 
bases. 5 2909 (a) .  With two exceptions, Con- 
gre,ss inte~ided that domestic bases be closed on l y  
pursuant to an exercise of presidential discre- 
tion inform,ed by recommendat ions of the n+ 
t i o d s  m i l i t a r y  estab l ishment  and an independent  
con;!rnissio/n based o n  a common  and disclosed 
(1 )  app ra i sa l  of m i l i t a r y  need, (2)  set of cr i -  
t e r i a  f o r  c losing, and (3) d a t a  base. Congress 
did not siinply delegate this kind of decision to 
the President and leave to his judgment what 
advice and data he would solicit. Rather, i t  
esta,blishecl a specific procedure that would en- 
sure balanced and informed advice to be con- 
sidered by the President and by Congress before 
the executive and legislative judgments were 
matie. 

Id. at 947 (foo8tgnote omit ted) .  

Although we noted that because "it is the imple- 
mentation of the President's decision that we have 

the Comnlission to base its decision solely on the Secretary's 
administrative record and the transcript of the public hear- 
ings, and that th~e Commission went beyond this record by 
holding closed-door meetings with the Navy." Id. at 952-53. 

We stressed, however, that the extent of judicial review in 
this context was very limited and that plaintiffs, while pur- 
porting to complain about specific procedural defects, were 
in large part  seeking to get the district court to second guess 
decisions committed by the Act to executive discretion. Id. 
at 953. 11; is apparent to us from plaintiffs' Brief for Appel- 
lants on :Remand that plaintiffs have failed to acknowledge 
the limited charaater of the review our prior opinion permits. 



been asked to enjoin, . . . a t  least in one sense, we 
are here asked to review a presidential decision," 
id. at 945, we concluded that this would not bar 
review of plaintiffs' procedural claims : 

Even if the APA does not apply to decisions 
of the President, however, its provisions con- 
cerning judicial review represent a codification 
of the common law. 5 Kenneth C. Davis, Ad- 
ministrative Law 28:4 (1984), cited with up- 
proval in  Heckler v. Cheney, 470 U.S. 821, 832 
(1985) ; see also ICC v. Bhd. of Locomotive 
Eng'rs, 482 U.S. 270, 282 (1987) (APA "codi- 
fies the nature and attributes of judicial re- 
view"), and actions of the President have never 
been considered immune from judicial review 
solely because they were taken by the President. 
See, e.g., Youngstown Sheet & Tube Co. v. Saw- 
yer, 343 U.S. 579 (1952); Panama Refining Co. 
v. Ryan, 293 U.S. 388 (1935); see also INS v. 
Chadha, 462 U.S. 919, 953 n.16 (1983) ("[elxec- 
utive action under legislatively delegated author- 
ity . . . is always subject to  check by the terms 
of the legislation that authorized i t ;  and if that 
authority is exceeded i t  is open to judicial re- 
view") ; Nixon v. Fitxgerald, 457 U.S. 731, 781 
(1982) (White, J., dissenting) ("it is the rule, 
not the exception, that executive actions-includ- 
ing those taken a t  the immediate direction of 
the President-are subject to judicial review"). 
. . . It follows that our conclusions with respect 
to the availability of judicial review in this case 
will be the same whether or not the APA applies 
to presidential decisionmaking. 

Id. at 945. 



Examination. of our prior decision in light of 
Frankli,ii?, suggests to us that no change in outcome 
is required. firanklin's holding that the Secretary of 
Commerce's report to the President did not constitute 
a reviewable final action because it  did not have an 
immediate and direct impact on the plaintiffs con- 
firms our initial conclusion that there was no review- 
able final action here until after the President desig- 
nated the Shipyard as a facility to be closed and 
Congress failed t;o overturn that action. See Specter, 
971 F.2d a t  945 ("We think i t  can be said with 
confidence that Congress intended no judicial review 
of decisions under the Act prior to the effective date 
of the I'reside~lt's decision, i.e., the first date upon 
which the Secretary can carry out any closure or 
realignment under 5 2904 (b) .") . 

More importantly, the Court's conclusion that the 
President is not an "agency" under the APA, and 
thus, prt?sident-ial action is not reviewable for abuse 
of discretion under the APA's standards is entirely 
consistenit with our prior decision in which we as- 
sumed, without; deciding, that the President is not 
an agency within the meaning of the APA.4 Because 
our prior holding was not based on the existence of 
APA abuse of discretion review, but rather on the 
belief that courts may review actions taken a t  the 
direction of the President to determine whether those 
actions are within applicable constitutional and statu- 

As previously noted, we explicitly concluded that our 
holding permitting review of plaintiffs' claims that the closing 
process had violatetl the specific procedural mandates of the 
statute would be "the same whether or not the APA applies 
to presidential de~~isionmaking." Specter, 971 F.2d at 945. 



tory authority, a modification of our prior mandate 
only would be warranted if Franklin might be read 
as foreclosing the limited review we previously up- 
held. 

In Franklin, the Court declined only to review the 
President's decision under the APA. It expressly 
sanctioned judicial review of presidential decision 
making for consistency with the Constitution and 
said nothing about review of presidential action for 
consistency with the statute authorizing such action. 
In concluding in our earlier opinion that judicial re- 
view was available here, we relied upon the existence 
of judicial review prior to the adoption of the APA and 
upon various authorities indicating that the judicial 
review provisions of the APA represent a "codification 
of the common law." Id. at 945. While we there de- 
scribed this extra-APA review as common law review, 
our reexamination of the relevant authorities in light 
of Franklin has persuaded us that there is a consti- 
tutional aspect to the exercise of judicial review in 
this case-an aspect grounded in the separation of 
powers doctrine. As a result, we believe Franklin 
provides affirmative support for judicial review in 
this case. We would, in any event, be reluctant to 
infer from Franklin's silence on the matter a prohi- 
bition of judicial review where presidential action is 
alleged to be in conflict with non-discretionary man- 
dates of the authorizing statute because the Court 
had no occasion to consider that issue in Franklin. 
There, the only non-constitutional allegation made 
by (and, indeed, available to) plaintiffs was that the 
proposed action represented an abuse of discretion 
(i.e., arbitrary and capricious conduct) prohibited 
by the APA. Here, by contrast, plaintiffs allege that 
the process underlying the decision to close the Ship- 



yard violated ,specific nondiscretionary provisions of 
the Basle Closing Act-the ojnly authority advanced 
by the defendants for the closing. 

We read Yo:~ngstown Sheet & Tube Co. v. Sawyer, 
343 U.EI. 579 (1952), to stand for the proposition 
that the President must have constitutional or statu- 
tory authority for whatever action he wishes to take 
and that judicial review is available to determine 
whether such alxthority exists. See id. at 585; see 
also United States v. Noonan, 906 F.2d 952, 955 
(3d Cir. 1990) ("It is well established under our 
tripartite constitutional system of government that 
the President sIt;lnds under the law. The President's 
power, if any . . . must stem from an act of Congress 
or from the Constitution itself." (citing Youngstown 
Steel) ) ; National Treasury Employees Union v. 
Nixon, 492 Fi'.2clEi87,611 (D.C. Cir. 1974) (" 'Youngs- 
town re]?resents the Judicial power, by compulsory 
process or otherwise, to prohibit the Executive from 
engaging in act ions contrary to law. Youngstown 
represents the principle that no man, cabinet minis- 
ter, or Chief Elxecutive himself, is above the law.' " 
(quoting Nixon v. Sirica, 487 F.2d 700, 793 (Wilkey, 
J., dissenting) ) . Youngstown also stands for the 
proposition thak i t  is the constitutionally-mandated 
separation of ]powers which requires the President 
to remain within the scope of his legal authority. 
See, e.g., National Treasury Employees Union, 492 
F.2d a t  604 ("[Tlhe judicial branch of the Federal 
Government has the constitutional duty of requiring 
the executive branch to remain within the limits 
stated b*y the legislative branch.") ; see also U.S. 
Const. Art. 11, 5 3 ("[TI he President shall take care 
that the laws be faithfully executed . . . ."). Indeed, 



we note that the Youngstown Court, in invalidating 
the President's action, explicitly noted that the Presi- 
dent was statutorily authorized to seize property un- 
der certain conditions, but that those conditions were 
not met in the case before it. Youngstown, 343 U.S. 
a t  585-86. Because a failure by the President to 
remain within statutorily mandated limits exceeds, 
in this context as well as that of Youngstown, not 
only the President's statutory authority, but his con- 
stitutional authority as well, our review of whether 
presidential action has remained within statutory 
limits may properly be characterized as a form of 
constitutional review. That such constitutional re- 
view exists is explicitly reaffirmed by Franklin. 112 
S.Ct. a t  2776 (citing Youngstown). 

The plaintiffs in this case, unlike the plaintiffs in 
Franklin, do not ask the court to review under the 
APA for arbitrary and capricious conduct. Rather, 
they allege that closing the Shipyard would be in- 
consistent with specific, nondiscretionary directives 
of the Base Closing Act--the only authority advanced 
by the defendants for their proposed action. The 
President, no less than his lieutenants, must have 
statutory or constitutional authority for his actions 
and where, as here, the only available authority has 
been expressly confined by Congress to action based 
on a particular type of process, judicial review exists 
to determine whether that process has been f~llowed.~ 

In holding here that the President must have at his dis- 
posal information collecjted in accordance with statutory pro- 
cedures, we do not hold that the district court may review 
the entirely distinct question of whether and to what extent 
the President uses the information. As we previously held, 
the Act commits that decision to the President's discretion. 
Specter, 971 F.2d at 946. 



IV. 
The defendants insist that there can be no judicial 

review in this case because such review is barred by 
the doctrine of sovereign immunity. We disagree. 

We jirst note that limited judicial review of fed- 
eral action hals lang been available a t  common law: 

[Virlhere the officer's powers are limited by stab 
ute, his actdons beyond those limitations are con- 
sidered individual and not sovereign actions. 
Th.e officer is not doing the business which the 
sovereign has empowered him to do or he is 
do.ing i t  in a way which the sovereign has for- 
bidden. IIis actions are ultra v i r e s  his authority 
and therefore may be made the object of specific 
relief. 

L a r s o n  v. Dorrcestic and F o r e i g n  Commerce Corp., 
337 U.S. 682, 689 (1949) ; see also Y o u n g s t o w n  Steel, 
343 U.S. a t  585-87. Although this principle is lim- 
ited, see, e.g., L,arson, 337 U.S. at 690 ("A claim of 
error in the exercise of [delegated] power is . . . 
not ~ufficient."),~ as counsel for the defendants con- 

Lars19n was t~sentially a breach of contract action against 
an agent of the federal government. The Court rejected 
pliantiff's conterltjon that the agent's breach was ultra vires 
and thereby stripped of sovereign immunity protection; in- 
stead, it held that because the agent was authorized to "ad- 
minister a geneiral sales program encompassing the negotia- 
tion of c:ontracts, the shipment of goods m d  the receipt of 
payment," his a~ctdons were within delegated authority and 
were therefore ]protected by sovereign immunity : " [I] f the 
actions ad an officer do not conflict with the terms of his valid 
statutory authority, then they are the actions of the sovereign, 
whether or not they are tortious under general law, if they 
would b c j  regarded as the actions of a private principal under 
the nornlal ruleic~ of agency." Larson, 337 U.S. at 696. 



ceded a t  oral argument, and as both Youngstown 
Steel and Franklin make clear, judicial review of the 
constitutionality of executive action is not barred by 
the doctrine of sovereign immunity. Thus, where, as 
here, plaintiffs allege that presidential action has 
failed to comply with the mandatory procedural re- 
quirements of the only statute authorizing such action 
and has thereby violated the constitutionally-man- 
dated separation of powers, sovereign immunity con- 
cerns do not apply. 

Even if the inapplicability of sovereign immunity 
in this context were not clear from the doctrine enun- 
ciated in Larson and Youngstown Steel, however, we 
believe this case would still be controlled by the ex- 
press waiver found in the APA: 

An action in a court of the United States seek- 
ing relief other than money damages and stating 
a claim that an agency or an officer or employee 
thereof acted or failed to act in an official ca- 
pacity or under color of legal authority shall not 
be dismissed nor relief therein be denied on the 
ground that i t  is against the United States or 
that the United States is an indispensable party. 

5 U.S.C. 3 702 (1988). 

Here, plaintiffs do not seek monetary damages; 
they seek injunctive relief.? Plaintiffs also state a 
claim that the Secretary of the Navy, the Secretary 
of Defense, and the Base Closure Commission have 
acted under color of legal authority in violation of 
the Act and tha,t the Secretary of Defense, similarly 
acting under color of legal authority, is threatening 

Effective relief can be granted by an order prohibiting 
the Secretary of Defense from closing the Shipyard. 



to close the Shipyard as the final step of an illegal 
process. This; is thus a situation that 5 702 literally 
reads on. It is also a situation that precisely fits the 
congressional intent behind this waiver of sovereign 
immunity. See, e.g., H.R. Rep. No. 1656, 94th Cong., 
2d Se~s.  1 (1!)76), reprinted in 1976 U.S.C.C.A.N. 
6121, 6121 ("The proposed legislation would amend 
section 702 of title 5, U.S.C., so as to remove the 
defense of sovereign immunity as to a bar to judicial 
review of Fe~deral administrative action . . . .") ; id. 
a t  9, 1976 U.S.C.C.A.N. a t  6129 ("[Tlhe time [has] 
now come to eliminate the sovereign immunity de- 
fense in all ecpitable actions for specific relief against 
a Federal agency or officer acting in an official ca- 
pacity.") ; 4 Kenneth C. Davis, Administrative Law 
Treatise 5 23 :I 9, a t  192 (2d ed. 1984) ("The mean- 
ing of the 19'76 legislation is entirely clear on its face, 
and that meaning is fully corroborated by the legis- 
lative history. That meaning is very simple: Sover- 
eign irnmuni1;y in suits for relief other than money 
damages is nLo longer a defen~e.").~ Our cases are 
also clear that the waiver of sovereign immunity 
contained in $ 702 is not limited to suits brought 
under the AIPA. See Johnsrud v. Carter, 620 F.2d 
29, 31 (3d Cir. 1980) ; Jaffee v. United States, 592 
F.2d 712 (tld Cir.), cert. denied, 441 U.S. 961 
(1979) ; see also 4 Davis, supra, 5 23:19, a t  195 
("The abolition of sovereign immunity in 5 702 is 

The legislative history of the immunity waiver also indi- 
cates congressia~nal recognition of the ultra vires doctrine and 
the difficulties ;and complexities involved in its application: 
it envinces an inhent to eliminate the need for "wispy fic- 
tions" in favor of a clear waiver. See H.R. Rep. No. 1656, 
supra, at 5-7, 1!)76 U.S.C.C.A.N. at 6126-28. 



not limited to suits 'under the Administrative Pro- 
cedure Act'; the abolition applies to every 'action in 
a court of the United States seeking relief other than 
money damages . . .' No words of 5 702 and no 
words of the legislative history provide any restric- 
tion to suits 'under' the APA.") . 

The only argument we can conceive against the 
applicability of 5 702 here is that the President was 
involved at one stage of the process t h a t  led t o  the  
allegedly illegal action that will injure plaintiffs. 
While, as we earlier concluded, the nature of the role 
assigned to the President by the Act makes his de- 
cisionmaking unreviewable, the fact that he played 
a role provides no justification for holding the process 
and the final executive action immune from review 
for compliance with the mandatory procedural re- 
quirements of the Act. While suits, like Franklilz, 
seeking to secure presidential action or forbearance 
pose special problems, those problems are not pre- 
sented in the situation before us." As Justice Scalia 

Indeed, given Franklin's holding that the President is not 
an "agency" within the meaning of the APA, the waiver of 
sovereign immunity contained in 5 702 may not apply to suits 
against the President. Nevertheless, this only potentially 
creates a barrier to suit where the President is named as a 
defendant and/or relief can only be effective if directed at 
the President-a situation not present here. While we do not 
regard Franklin as turning on sovereign immunity doctrine, 
we note that 5 702 might not waive sovereign immunity in 
the situation there before the Court. As the Franklin Court 
recognized, "it is President's personal transmittal of the re- 
port to Congress that settles the reapportionment." Franklin, 
112 S. Ct. at 2775. In Franklin, it appears that the only 
effective relief was relief that would require the President's 



explained in his opinion in Franklin, the fact that 
the federal courts "cannot direct the President to 
take a specified executive act" does not 

in any way suggest that Presidential action is 
unreviewable. Review of the legality of Presi- 
dential action can ordinarily be obtained in a 
suit seeking to enjoin the officers who attempt 
to enforce the President's directive, see, e.g., 
Yo/1cngstown Sheet & Tube Co v. Sawyer, 343 
U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952) ; 
Panama .ReJinanchg Co. v. Ryan, 293 U.S. 388, 
55 S.Ct 241, 79 L.Ed. 446 (1935)-just as un- 
lawful legislative action can be reviewed, not by 
suing Members of Congress for the performance 
of their legislative duties, see, e.g., Powell v. 
McCorm.ck, 395 U.S. 486, 503-506, 89 S.Ct. 
1944, 19514-1956; 23 L.Ed.2d 491 (1969); Dom- 
browski 27. Eas t lad ,  387 U.S. 82, 87 S.Ct. 1425, 
18 L.Ed.f!d 577 (1967) ; Kilbourn v. Thompson, 
103 U.S. 168, 26 L.Ed. 377 (1881), but by 
enjoining those congressional (or executive) 
agents who carry out Congress's directive. 

Franklin, 112 S. Ct. at 2790 (Scalia, J., concurring). 

Accordingly, we conclude that nothing in Franklin 
suggests that our prior approach to this case was 
incorrect. We reaffirm our prior opinion and we will 

forbearance. See Franklin, 112 S. Ct. at 2790 (Scalia, J., 
concurring) (" [ W] e cannot remedy appellees' asserted in- 
jury without ordering declaratory or injunctive relief against 
appellant P'resident Bush."). 



remand to the district court for further proceedings 
consistent therewith. In light of the objectives of the 
Act discussed in our prior opinion, the district court 
should conduct those proceedings as expeditiously as 
possible. 



Alito, Circuit .7u,dge, dissenting. 
The majority rests its decision on arguments that 

are not properly before us, since the plaintiff- 
appellants did riot raise them either before or after 
remand frolm ithe Supreme Court. Moreover, I believe 
that the majority's arguments are wrong on the 
merits and may have unfortunate future implica- 
tions. I therefore respectfully dissent. 

When this case was initially before us, the ma- 
jority held that the closing of the Philadelphia Naval 
Shipyard was subject to judicial review to determine 
whether certain procedural requirements of the De- 
fense Base Clals~lre and Realignment Act of 1990 had 
been satisfied. Specter v. Garrett, 971 F.2d 936 (3d 
Cir. 1992). The Supreme Court subsequently decided 
Franklin v. Massachusetts, 112 S. Ct. 2767 (1992)' 
which concernerl, among other things, whether the 
Administrative Procedure Act authorized review of 
actions taken under a statutory scheme similar to 
that in the Defense Base Closure and Realignment 
Act. The Co~lrt held that the Secretary of Com- 
merce's report to the President concerning the total 
population by states as revealed by the decennial cen- 
sus is not "final agency action" reviewable under the 
APA. 5 U.S.C!. 3 704, and that actions taken by the 
President are not subject to APA review. After 
handing down its decision in Franklin, the Supreme 
Court vacated this court's prior decision in this case 
and remanded for reconsideration in light of Franklin, 
O'Keefe v. Specter, 113 S. Ct. 455 (1992)l 

1 Neither of the z~rguments suggested by Franklin-Lei., that 
the recommendat;ions of the Base Closure Commission do not 



On remand, the plaintiffs vigorously contended 
that the statutory scheme in Franklin is materially 
different from the scheme involved here and that 
Franklin therefore does not bar review under the 
APA. The plaintiffs did not argue, as the court now 
holds, that they were entitled to non-APA review 
based on either common law or separation of powers 
principles. Nor had the plaintiffs advanced either of 
those theories when this case was initially before us 
or, as f a r  as I can determine, when the case was in 
the district court. The majority, however, chooses to 
sidestep the APA argument that the plaintiffs have 
pressed. Instead, the majority grounds its decision 
on the common law and separation of powers argu- 
ments that i t  has devised and injected into this case. 

I cannot endorse this approach. I would address 
the argument that the plaintiffs have raised and that 
the parties have briefed-i.e., whether, despite Frank- 
lin, the closing of the Shipyard is reviewable under 
the APA. The First Circuit recently considered 
Franklin's effect on judicial review under the De- 
fense Base Closure and Realignment Act. Cohen v. 

constitute "final agency action" under the APA and that presi- 
dential action is not reviewable under the APA-was raised 
by the defendants when this appeal was first before us. The 
defendants contend that we must nevertheless reach these 
issues because they are  jurisdictional. Whether or not a n  ap- 
pellate court would always be compelled to consider issues of 
this nature even if they a re  not raised by the parties, I believe 
i t  is  appropriate for us to reach them here. If we refused 
to reach these issues now, the case would be remanded, and 
the defendants could then raise them before the district court. 
Under these circumstances, our refusal to ententain these 
issues at the present time might further delay the expeditious 
disposition of this case. 



Rice, 92-2427, 1993 LW 131914 (1st Cir. May 3, 
1993). The plaintiffs in that case alleged that the 
process had been tainted by "faulty procedures, e.g., 
failing to hold public hearings and failing to pro- 
vide information to Congress and the GAO." Id. at 
*6. The First Circuit held that under Franklin APA 
review for these claims was unavailable. Because I 
agree that the. statutory scheme a t  issue here is not 
materially dislinguishable from the scheme in Frank- 
lin. I would hold that APA review is unavailable. 
And I would go no further. 

Since the m,ajority has gone further, however, and 
since the majority's analysis may affect future cases. 
I will explain briefly why I believe the majolrity's 
analysis is flawed. The majority opinion, as I under- 
stand it, reasons as  follows. First, "[tlhe President 
must have corlstitutional or statutory authority for 
whatever actions he wishes to take." Majority Type- 
script a t  10. Second, judicial review is available out- 
side the APA to determine whether presidential ac- 
tion violates oir exceeds that authority. Id. a t  10-12. 
Third, under the Base Closure and Realignment Act, 
the President lacks statutory authority to approve or 
implement the closing of a base if the Base Closure 
Commission's recommendation regarding that base 
was tainted by. violations of the Act's procedural re- 
quiremeak2 Therefore, since the plaintiffs in this 

The majority puts it as follows (majority typescripk at 
8), quoting Specter v. Garrett, 971 F.2d 936, 947 (3d Cir. 
1992) ) : 

Congress intended that domestic bases be closed only pur- 
suant to an exercise of presidential discretion informed 



case allege that such procedural violations occurred 
with respect to the Philadelphia Naval Shipyard, the 
President's approval of the closing of the Shipyard 
and/or the Secretary of Defense's implementation of 
the closing are subject to non-APA judicial review. 

Putting aside whatever else may be said about this 
analysis, i t  seems plain to me that its third step is 
incorrect, for the Base Closure and Realignment Act 
does not limit thei President's authority in the way 
the majority suggests. The Act does not require the 
President to reject the Commission's package of rec- 
ommendations if the recommendations regarding one 
or more bases are tainted by procedural violations. 
Nor does the Act require or authorize the President 
or his subordinates to refrain from carrying through 
with the closing or realignment of such bases follow- 
ing presidential approval of the Commission's pack- 
age and the expiration of the period for congressional 
disapproval. 

The President's powers and responsibilities under 
the Base CIosure and Realignment Act are clearly set 
out in Section 2903 (e). In brief, the President, after 
receiving the Commission's package of recommenda- 

by  recommendations of the nation's militam establish- 
ment and an independent commission based on a common 
and disclosed ( I )  appraisal o f  military need, (2) set of 
criteria for closing, and (3) data base. 

The majority later adds that the President's authority under 
the Base Closure and ReaIignment Act to approve o r  order 
the closing of a base "has been expressly confined by Congress 
to action based on a particular type of process." Majority 
typescript a t  12. In addition, the majority states that the 
President's subordinates are  "threatening to close the Ship- 
yard as the final step of an illegd process." Majority type- 
script at 13. 



tions by July :L of the year in question, must decide 
whether to accept the entire package or return it to 
the Commission. If, as was the case in 1991, the 
President decides to accept the package, he must 
transmit a report containing his approval to the Com- 
mission as welll as to Congress. He must also trans- 
mit a copy of the Commission's recommendations and 
a certification of his approval to Congress. Section 
2903 (e) ( I ) ,  (2).  Congress then has 45 days to dis- 
approve the package (Section 2904 (b) ), and if, as  
was the case in 1991, Congress does not disapprove, 
the Secretary of! Defense "shall" close and realign 
bases in accordance with the package. Section 2904 
(a)  

Nothing in these provisions suggests that the Presi- 
dent, upon receiving the Commission's recommenda- 
tions, must determine whether any procedural viola- 
tions occurred a t  any prior stage of the statutory 
process. Nothing in these provisions suggests that 
the President rni~st reject the Commission's package 
of recommendations if such procedural violations 
come to his athntion. Nothing in these provisions 
suggests that the President must base his approval 
or disapproval of the Commission's recommendations 
exclusively on the record of the proceedings before 
the Commission. Nothing in these provisions suggests 
that the President, if he wishes to approve the Com- 
mission's recornlmendations, must do so for the same 
reasons as the (lommission. And nothing in these 
provisions suggests that the President or the Secre- 
tary of Defense must or even can refuse to carry out 
a base closing or realignment contained in an  ap- 
proved package of recommendations on the ground 
that the Commission's recommendation regarding the 



affected base was tainted by prior procedural irregu- 
larities. 

Under the plain language of the Base Clmure and 
Realignment Act, the President's sole responsibility, 
upon receiving a package of recommendations from 
the Commission, is to decide within a very short 
period whether, based on whatever facts and criteria 
he deems appropriate, the entire package of recom- 
mendations should be accepted or whether the recom- 
mendations should be returned to the Commission. 
After the President has approved a package of recom- 
mendations and the time for congressional disapproval 
has expired, the sole responsibility of the Secretary 
of Defense is to carry out the indicated closings and 
realignments. In the case before us, this is precisely 
what the President did and what the Secretary of 
Defense wishes to do, and therefore I see no possible 
ground for arguing that the Executive violated any 
statutory command or exceeded its statutory author- 
ity a t  these stages of the base closure and realign- 
ment pro~ess .~  

The Base Closure and Realignment Act calls for 
three cycles of recommended closures and realign- 
ments-in 1991, 1993, and 1995. In this case, we are 
still considering a closure that was recommended and 
approved in the first cycle. In the meantime, the s e e  

As I noted in my prior dissent (971 F.2d at 956 n.2), the 
plaintiffs are not challenging the propriety of anything that 
occurred after the transmission of the Commission's recom- 
mendations to the President. Rather, their claims relate to 
actions taken a t  earlier stag-. But as the majority itself 
has recognized, actions taken prior to the end of the process 
required by the Act had no adverse impact on the plaintiffs 
and thus are not subject to judicial review under any theory. 
Majority typescript at 7 & n.2. 



ond cycle is already well underway. When Congress 
enacted the B(ase Closure and Realignment Act, it 
knew that unnecessary military installations can 
waste enormous sums of money and that litigation 
can eff wtivel y delay closings and realignments for 
years. In my view, Congress clearly wanted to put an 
end to these dtdays, but our court, by allowing judi- 
cial review of base closings and realignments, is 
frustrating the implementation of Congress's intent. 

A True Copy : 

Teste : 

Clerk: of the United States Court of Appeals 
for the Third Circuit 



APPENDIX B 

UNITED STATES COURT O F  APPEALS 
FOR THE THIRD CIRCUIT 

SEN. ARLEN SPECTER; SEN HARRIS WOFFORD; SEN. 
BILL BRADLEY; SEN. FRANK R. LAUTENBERG; GOV- 
ERNOR ROBERT P. CASEY; COMMONWEALTH O F  

PENNSYLVANIA; ERNEST D. PREATE, JR., PENNSYL- 
VANIA ATTORNEY GENERAL; REP. CURT WELDON; 
REP. THOMAS FOGLIETTA ; REP. ROBERT ANDREWS ; 
REP. R. LAWRENCE COUGHLIN; CITY OF PHILA- 
DELPHIA ; HOWARD J. LANDRY ; INTERNATIONAL 
FEDERATION OF PROFESSIONAL AND TECHNICAL 
ENGINEERS, LOCAL 3; WILLIAM I?. REIL; METAL 
TRADES COUNCIL, LOCAL 687 MACHINISTS; GOVER- 
NOR JAMES J. FLORIO; STATE O F  NEW JERSEY; 
ROBERT J. DEL TUFO, NEW JERSEY ATTORNEY 
GENERAL ; GOVNRNOR MICHAEL N. CASTLE ; STATE 
OF DELAWARE; REP. PETER H. KOSTMAYER; REP. 
ROBERT A. BORSKI, RONALD WARRINGTON; PLAN- 
NERS ESTIMATORS PROGRESSMAN & SCHEDULERS 
UNION LOCAL NO. 2 v. 

H. LAWRENCE GARRETT, 111, SECRETARY OF THE 
NAVY; RICHARD CHENEY, SECRETATY OF DEFENSE; 
THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS; JAMES A. COUR- 
TER; WILLIAM L. BALL, 111; HOWARD H. CALLA- 
WAY; DUANE H. CASSIDY; ARTHUR ~~EVITT,  JR.; 
JAMES C. SMITH, 11; ROBERT D. STUART, JR., 



U.S. SEN. ARLEN SPECTER, U.S. SEN. HARRIS WOF- 
FORD, U.S. SEN. BILL BRADLEY, U.S. SEN. FRANK 
R. LAUTENBERG; GOVERNOR ROBERT P. CASEY, THE 
COMMONWEA~L'I'H OF PENNSYLVANIA ; PENNSYL- 
VANIA ATTORNEY GENERAL ERNEST D. PREATE, JR., 
GOVERNOR JA,MES J. FLORIO, THE STATE OF NEW 
JERSEY, NEW ;~ERSEY ATTORNEY GENERAL ROBERT 
J. DEL TUFO, GOVERNOR MICHAEL N. CASTLE; THE 
STATE OF D.EI,AWARE, U.S. REP. CURT WELDON, 
U.S. REP. THOMAS FOGLIETTA, U.S. REP. ROBERT 
E. ANDREWS, U.S. REP. R. LAWRENCE COUGHLIN; 
U.S. REP. PE~TER H. KOSTAYER, U.S. REP. ROBERT 
A. BORSKI, THE CITY OF PHILADELPHIA, HOWARD 
J. LANDRY, INTERNATIONAL FEDERATION OF PRO- 
FESSIONAL AND TECHNICAL ENGINEERS, LOCAL 3, 
WILLIAM F. I~EIL,  METALS TRADES COUNCIL, LOCAL 
687, MACHI'NI STS, RONALD WARRINGTON ; THE 
PLANNERS E~STINATORS PROGRESSMAN & SCHED- 
U L E R ~  UNION, LOCAL NO. 2, APPELLANTS 

:Filed April 17, 1992 

On Appeal F:rorn the United States District Court 
For the Eastern District of Pennsylvania 

(D.C. Civil Action No. 91-4322) 

Argued January 28,1992 



Before: STAPLETON, SCIRICA and ALITO, 
Circuit Judges 

(Opinion Filed April 17, 1992) 

OPINION O F  THE COURT 

STAPLETON, Circuit Judge : 

I. 
This is an action to enjoin the Secretary of Defenw 

from carrying out a decision to close the Philadelphia 
Naval Shipyard ("Shipyard" ) . The plaintiffs- 
appellants ("plaintiffs") are Shipyard workers; their 
unions ; members of Congress from Pennsylvania and 
New Jersey; the States of Pennsylvania, New Jersey, 
and Delaware, and officials of those States; and the 
City of Philadelphia. The def endants-appellees ( "de- 
fendants") are the Secretary of Defense, the Seer* 
tary of the Navy, and the independent Defense Base 
Closure and Realignment Commission ("Commis- 
sion") and its members. 

The Defense Base Closure and Realignment Act of 
1990 ("the Act") is the latest in a series of statutes 
enacted by Congress during the past fifteen years to 
regulate the process by which domestic military bases 
are closed and realigned. In 1977, Congress passed 
legislation allowing the Secretary of Defense to close 
a particular base only after (1) notifying the Com- 
mittees on Armed Services of the Senate and House 
of Representatives of the bases seletced for closure; 
(2) submitting to these Committees an evaluation 
of the various consequences of the closure (including 



the local econ,omic, environmental, budgetary and 
strategic consequences) ; and (3) deferring action for 
a t  least sixty da;ys, during which time Congress could 
act legislatively to halt the closure or realignment. 
10 U.S.C. § 26187(b) (Supp. IV 1980). The statute 
also required the Secretary to comply with the re- 
quirements of the National Environmental Policy Act 
of 1969 ("NEI'A"). Id. 

Eleven years later, Congress enacted the Base 
Closure and Realignment Act of 1988, the immediate 
predecessor of the 1990 Act. Pub. L. No. 100-526, 
$ 5  201-209, 102 Stat. 2623, 2627-34 (1988). Under 
the 1988 Act, the Secretary of Defense could no 
longer unilaterally choose bases for closure. Instead, 
that Act vested a new independent commission with 
the power to recommend bases for closure. Id. $ 5  201 
( I ) ,  203 (b) (I.-:!), 102 Stat. at 2627-28. These rec- 
ommendations were to be presented to the Secretary 
of Defense for approval or disapproval in their en- 
tirety. Id. §$ 201 ( I ) ,  202 (a)  ( I ) ,  102 Stat. a t  2627. 
If the Secretary approved the recommendations, the 
1988 Act gave Congress 45 days within which to dis- 
approve then?. Id. 5 202 (b),  102 Stat. a t  2627. The 
1988 Act explicitly exempted the base closure deci- 
sions of the Cornmission and the Secretary from the 
requirements of NEPA. Id. 5 204 (c) ( I ) ,  102 Stat. 
a t  2630. The legislative history of the 1988 Act in- 
dicates that Congress dropped the NEPA require- 
ments in an eff'ort to avoid delays.' 

'See  H.R. Coizf. Rep. No. 1071, 100th Cong., 2d Sess. 23 
(1988), reprinted in 1988 U.S.C'.C.A.N. 3395, 3403 ("[tlhe 
conferees recognize that [NEPA] has been used in some cases 
to delay and ultimately frustrate base closures, and support 
the narrowing of its applicabiliity for closures and realign- 



The 1988 Act was not a permanent mechanism for 
closing and realigning military installations, but was 
rather a one-time exception to the process set forth 
in the 1977 legislation. In January 1990, in actions 
governed only by the 1977 Act, the Secretary of De- 
fense proposed another round of closures. Members 
of Congress voiced concern about the Secretary's de- 
cisionmaking having "raised suspicions about the in- 
tegrity of the base closure selection process." H.R. 
Conf. Rep. No. 923, lOlst Cong., 2d Sess. 705 (1990) 
("House Conference Report"), reprinted in 1990 
U.S.C.C.A.N. 3110, 3257. Moreover, House conferees 
later noted that base closures and realignments un- 
der the 1977 legislation took "a considerable period 
of time and involve[d] numerous opportunities for 
challenges in court." House Conference Report a t  
705,1990 U.S.C.C.A.N. a t  3257. 

Congress subsequently enacted the Defense Base 
Closure and Realignment Act of 1990. Section 2901 
of this Act declares that the law's purpose "is to 
provide a fair process that will result in the timely 
closure and realignment of military installations in- 
side the United States." Pub. L. No. 101-510, § 2901 
(b),  104 Stat. 1808 (1990) .2 The Act, which governs 
three rounds of base closures (in 1991, 1993, and 
1995), retains the basic features of the 1988 Act. 
An independent Commission, to be appointed by the 
President with the advice and consent of the Senate, 
is to meet in each of the three years. § 2902 (a) ,  (e). 

ments under this act. However, they also believe that the 
NEPA goals of public disclosure and clear identification of 
potential adverse impacts . . . should be protected"). 

In the interest of brevi~ty, citations to the Act will herein- 
after be limited to the section number only. 



The Secretary of Defense must provide Congress and 
the Commission with a six-year "force structure 
plan" that assesses national security threats and the 
force structure needed to meet them. 5 2903 (a)  ( 1) - 
(2). The Act also requires the Secretary to formu- 
late criteria for use in identifying bases for closure 
or realignmer~t; these criteria must be published in 
the Federal Ftegister for public notice and comment, 
and they must be presented to Congress which evalu- 
ates and may disapprove them. $ 2903 (b) . 

For the first round of base closures, the Act re- 
quires the Secretary to recommend base closures and 
realignments by April 15, 1991, based on the force 
structure plan and final criteria. $ 2903 (c) (1). The 
Commission js then charged with reviewing these 
recommendations and with the preparation of a re- 
port for the President containing its assessment of 
the Secretary's proposal and its own recommenda- 
tions for base closures. $2903 (d) (2). The Act re- 
quires the Colnrnission to hold public hearings on the 
Secretary's recommendations, 3 2903 (d) ( I ) ,  and au- 
thorizes the (Iommission to change any of the Sec- 
retary's reco~nmendations if they "deviate [I sub- 
stantially" from the force structure plan and the final 
criteria. $ 2903 (d) (2) (B). In  its report to the 
President, the Commission must justify any depar- 
ture from the Secretary's list of recommendations. 
5 2903(d) (3).  The Commission is to be assisted in 
its task by the General Accounting Office ("GAO"), 
to which the Secretary must give all information 
used in making his initial recommendations, 5 2903 
(c) (4) ,  and which must report on the Secretary's 
recommendatiorls to Congress and the Commission, 
8 2903 (d) (5). 



Once the Commission has made its recommenda- 
tions, the Act requires that they be presented to the 
President for his review. § 2903 (e) . The President 
may approve or disapprove the Commission's recom- 
mendations in whole or in part, and must transmit 
his determination to the Commission and Congress. 
3 2903 ( e )  (2) - (3) .  If the President approves the 
Commission's recommendations, Congress has 45 days 
from the date of this approval to pass a joint resolu- 
tion disapproving of the Commission's recommenda- 
tions in their entirety. $5  2904(b), 2908. If such a 
resolution is enacted, the Secretary of Defense may 
not close the bases approved for closure by the Presi- 
dent. § 2904 (b) . If the President disapproves the 
Commission's recommendations in whole or in part, 
he returns them to the Commission. The Commis- 
sion reconsiders its recommendations in light of the 
President's actions and resubmits a revised list for 
the President's consideration. $ 2903 ( e )  (3) .  If the 
President does not transmit to Congress an approved 
list of recommendations by September 1 of any year 
in which the Commission has transmitted recommen- 
dations to the President, the base closure process for 
that year is terminated. 5 2903 (e) (5). 

The Act contains several important provisions 
which were absent from predecessor base closure 
statutes, including, inter alia, the requirement that 
the Commission hold public hearings on the Secre- 
tary of Defense's closure recommendations, 2903 
(d) ( I )  ; the requirement that all meetings of the 
Commission be open to the public, except where 
classified information is being discussed, § 2902 (e) 
(2) (A) ; the requirement that a force structure plan 
be prepared, $2903 (a)  ; the requirement that final 
criteria be developed, published and submitted for 



congressional consideration, $ 2903 (b) - (c) ; the re- 
quirement tha,t the Secretary consider all military 
installations "eclually without regard to whether or 
not the installistion has been previously considered or 
proposed for n:alignnient," $2903 (c) (3) ; and the 
requirement that the Secretary transmit to the Comp- 
troller General "all information used by the Depart- 
ment in making its recommendations to the Com- 
mission for closures and realignments" so that the 
GAO can analyze the Secretary's recommendations 
and aid the Commission in its deliberations. $$ 2903 
(c) (419 2903(d:) (5) (A)-(B). 

In April 1991, the Secretary of Defense recom- 
mended-the closure or realignment of a long list of 
domestic bases including twelve naval facilities. See 
56 Fed. Reg. 15184 (April 15, 1991). Among the 
naval facilities recommended for closure was the 
Shipyard. The Commission subsequently held public 
hearings in 'Washington, D.C., and Philadelphia. 
During these hearings the Commission heard testi- 
mony from Department of Defense officials, legisla- 
tors, and other experts. The Commissioners visited 
the major facilities recommended for closure, includ- 
ing the Shipyard. The GAO forwarded to the Com- 
mission a report on the Secretary's recommendations 
and assisted the Commission i n  its analysis of the 
Secretary's recommendations. 

The Commic;sion ultimately recommended that two 
of the naval facilities that the Secretary recommended 
for closure rernain open, but concurred with the Sec- 
retary's recommendation that the Shipyard be closed. 
In all, the Commission recommended to the Presi- 
dent that 34 iinstallations be closed and 48 realigned. 
1991 Defense Base Closure and Realignment Report 
to the Presidelit a t  vii-viii. President Bush approved 



all of the recommendations of the Commission, includ- 
ing the closure of the Shiypard. Following the Pres- 
ident's approval, the House and Senate Armed Serv- 
ices Committees held hearings on the Commission's 
recommendations. On July 30, 1991, the House re- 
jected a proposed resolution of disapproval of the 
Commission's recommendations by a vote of 364-60, 
thus authorizing the Secretary to proceed with the 
closures and realignments. 137 Cong. Rec. H6006 
(daily ed. July 30, 1991). 

Plaintiffs filed their original complaint in the dis- 
trict court on July 8, 1991, and an amended com- 
plaint on July 19, 199L4 In  the amended complaint, 

Plaintiffs include United States Senators Arlen Specter 
and Harris Wofford of Pennsylvania, Bill Bradley and Frank 
R. Lautenbrg of New Jersey; Governors Robert P. Casey of 
Pennsylvania, James J. Florio of New Jersey, and Michael 
N. Castle of Delaware; Attorneys General Ernest D. Preate, 
Jr. of Pennsylvania, and Robert J. Del Tufo of New Jersey; 
United States Representatives Robert E. Andrews, R. Law- 
rence Coughlin, Peter H. Kostmayer, and Robert A. Borski; 
the City of Philadelphia; the International Federation of 
Professional and Technical Engineers, Local 3, and its Presi- 
dent Howard J. Landry; the Metal Trades Council, Local 687 
Machinists, and its President William F. Reil; and the Plan- 
ners Estimators Progressman & Schedulers Union, Local No. 
2, and its President Ronald Warrington. 

Plaintiffs filed their original complaint before President 
Bush approved the Commission's recommendations. As we 
shall see, judicial review is not available a t  this preliminary 
stage; nevertheless, because the President made his decision 
while this suit was pending, we are  not presented with a 
jurisdicitional defect. " [I ln  this Court, a 'premature appeal 
taken from an  order which is not final but which is followed 
by an order that is final may be regarded as  an appeal from 
the final order in the absence of a showing of prejudice to 
the other party.' Richerson v. Jones, 551 F.2d 918, 922 (3d 



plaintiffs allege that defendants violated various 
provisions of the Act. 

To summarize briefly the allegations: In  Count I 
plaintiffs allege that the Secretaries of Defense and 
the Navy violated the Act by withholding informa- 
tion pertinent to the decisionmaking process, by fail- 
ing to apply l~he final criteria and force structure 
plan evenhandedly to all installations, and by failing 
to implement record-keeping and internal controls. 
In  Count 11, 1)l:zintiffs charge the Commission with 
violating the Act by basing its decisions on informa- 
tion supplied by the Navy by not made available to 
the GAO, Congress or the public, by failing to apply 
the final criteria and force structure plan evenhand- 
edly, and by ignoring the conclusions of the GAO. 
Finally in Count 111, the Shipyard employee and un- 
ion plaintiffs charge all defendants with violating 
their due proa?ss rights under the Fifth Amendment 
to the Federal C:onstitution by disregarding the pro- 
cedures set fort11 in the Act in deciding to close the 
Shipyard. 

Cir. 1977) (empk~asis in original) ." Westinghouse Elec. Corp. 
v. United States, ,598 F.2d 759,766 n.22 (3d Cir. 1979) (noting 
that court retained jurisdiction where appeal was filed subse- 
quent to prelimiinary order of Nuclear Regulatory Commis- 
sion, but before issuance of final NRC order). See also Dowl- 
ing v. City of Philadelphia, 855 F.2d 136, 138 (3d Cir. 1988) 
(distinguishing situation where notice of appeal is premature 
under FRAP 4 (a) (4) ) . 

5 Defendants iilclude the Secretary of the Navy, H. Law- 
rence Garrett, 111' ; the Secretary of Defense, Richard Cheney ; 
the Defense Base Closure and Realignment Commission and 
its members James A. Courter, William L. Ball, 111, Howard 
H. Callaway, Duane H. Cassidy, Arthur Levitt, Jr., James C. 
Smith, 11, and Robert D. Stuart, Jr. 



Plaintiffs filed motions for a preliminary injunc- 
tion and expedited discovery in July. On August 16, 
defendants filed a motion to dismiss. After a hearing 
on October 25, 1991, the district court issued its or- 
der dismissing the complaint with prejudice on No- 
vember 1, 1991. The district court found that the 
legislative history of the Act, as well as the law's 
purpose to provide for timely closure of military 
bases, indicate a clear legislative intent to preclude 
judicial review. Specter v. Garrett, No. 91-4322, slip 
op. at 1-4 (E.D. Pa. November 1, 1991). As an al- 
ternative ground for its holding, the court held that 
this case is one which is "impossible for the court to 
resolve independently without expressing lack of re- 
spect due the coordinate branches of government," 
id. at 5, and as a result presents a nonjusticiable po- 
litical question. Id. a t  4-7.6 Plaintiffs timely filed a 
notice of appeal. 

11. 

The threshold issue in this appeal is one of stand- 
ing. Defendants assert that none of the plaintiffs 
have standing to litigate the issues raised in the com- 
plaint. Because the position of each of the plaintiffs 
is the same and because we conclude that the Ship- 
yard employees and their union have standing, we 
need not address the standing of the remaining plain- 
tiffs. See, e.g., City of Los Angeles v. National High- 
way Traflc Safety Admin., 912 F.2d 478, 485 (D.C. 
Cir. 1990). 

In addition to the two issues addressed by the district 
court, the appellees argued that none of the appellants had 
standing to bring the suit, and that the unions' due process 
claim failed to state a valid constitutional claim. The district 
court did not reach these issues. 



A person who seeks standing to challenge agency 
action must show (1) injury in fact and (2) that 
his interests aire arguably within the zone of inter- 
ests intended to be protected by the statute or con- 
stitutional provisions on which the claim is based. 
Association of Data Processing Service Orgs., Inc. v. 
Camp, 397 U.S. 150, 152-53 (1970). A showing of 
injury in fact irs required by the constitutional limita- 
tion of federal court jurisdiction to actual cases or 
controversies. ,Simon v. Eastern Ky. Welfare Rights 
Org., 426 U.S. 26, 37 (1976). The injury must be 
concrete and one which can be addressed by the court 
should the p1ai:ntiff prevail on the merits. Id. a t  37- 
38. This test is, intended to ensure that complainants 
have a "person~al stake" in the outcome of the pro- 
ceedings. Id. 

There can be no doubt that Shipyard employees 
have a personzll stake in these proceedings. If the 
shipyard is closed, their jobs will be lost. If they 
prevail on their claim, i t  is within the power of the 
district court to grant effective relief. Thus, the 
Shipyard employees meet the injury in fact require- 
ment. 

To satisfy the zone of interests requirement, a 
plaintiff must "establish that the injury he com- 
plains of (his aggrievement, or the adverse effect 
upon him) falls within the 'zone of interests' sought 
to be protected by the statutory provision whose vio- 
lation forms the legal basis of his complaint." Lujan 
v. National Wildlife Fed'n, 497 U.S. -, 110 S. Ct. 
3177, 3186 (1990) (emphasis in original). As ex- 
plained by the Supreme Court, 

The "zone o:f interest" test is a guide for decid- 
ing whether:, in view of Congress' evident intent 



to make agency action presumptively reviewable, 
a particular plaintiff should be heard to complain 
of a particular agency decision. In cases where 
the plaintiff is not itself the subject of the con- 
tested regulatory action, the test denies a right 
of review if the plaintiff's interests are so mar- 
ginally related to or inconsistent with the pur- 
poses implicit in the statute that i t  cannot rea- 
sonably be assumed that Congress intended to 
permit the suit. The test is not meant to be 
especially demanding; in particular, there need 
be no indication of congressional purpose to ben- 
efit the would-be plaintiff. 

Clarke v. Securities Indus. Ass'n, 479 U.S. 388, 399- 
400 (1987) (footnote omitted). We must thus in- 
quire whether employees of military bases were 
within the zone of interests meant to be protected 
by the Act. See Air Courier Conference of Am. v. 
American Postal Workers Union, 498 U.S. - 9 111 
S. Ct. 913,918 (1991). 

The legislative history of the Act demonstrates 
Congress' sensitivity to the impact of a base closing 
on the employees of the base and the community in 
which they live. Because of this sensitivity, Congress 
sought to ensure that the interest of the employees 
and their comniunities would be heard and that the 
process would be perceived by them as fair. To fur- 
ther this objective, Congress provided for opportuni- 
ties for public hearings and comment. See, e.g., 
$$ 2903 (d)  (1) and 2903 (b) . It also provided that, 
if the national interest is found to outweigh those 
of the local community, economic assistance would 
be provided to assist in the period of transition. 
$ 2905 (a )  (B) . Finally, because of this congressional 



concern reflected in the Act and its legislative his- 
tory, the base closing criteria established by the Sec- 
retary of Defense and left unaltered by the Con- 
gress include among the eight factors to be consid- 
ered "the econoinic impact on communities." 56 Fed. 
Reg. 6374 (Feb. 15,1991). 

Given Congress' concern and the steps it took to 
assure considersition of the interests of employees and 
their communities, we readily conclude that individ- 
ual Shipyard employees are within the zone of inter- 
est sought to be protected by the Act and that they 
have standing to press the issues raised in the com- 
plaint. We reach a similar conclusion with respect to 
the unions who are seeking to represent the interests 
of the members. International Union, UAW v. 
Broch, 477 U.S. 274 (1986). 

Section 702 of the Administrative Procedure Act 
("APA") provides that any "person . . . aggrieved 
by agency action within the meaning of a relevant 
statute is entitled to judicial review thereof." 5 U.S.C. 
5 702. The APA stipulates that the reviewing court 
will "set aside agency action . . . found to be . . . 
arbitrary and capricious, an abuse of discretion, or 
otherwise not in accordance with law; . . . contrary 
to constitutionall right . . . ; [or] without observance 
of the procedure required by law." 5 U.S.C. $ 706 
(2). Review uinder the APA is available, however, 
only "to the extent that . . . statutes [do not] pre- 
clude judicial review" and the "agency action is [not] 
committed to agency discretion by law." 5 U.S.C. 
$701 (a).  

The defendanits insist that the district court had 
no authority under the APA to conduct a review of 



the decision to close the Shipyard because the Act 
precludes judicial review. Litigants making such a 
contention have a very substantial burden to shoulder. 
As the Supreme Court stated in Bowen v. Michigan 
Academy of Family Physicians, 476 U.S. 667, 670- 
71 (1987) (emphasis added) : 

We begin with the strong presumption that Con- 
gress intends judicial review of administrative 
action. From the beginning "our cases [have 
established] that judicial review of a final agency 
action by an aggrieved person will not be cut 
off unless there is persuasive reason to believe 
that such was the purpose of Congress." [cita- 
tions omitted]. In Marbury v. Madison, 1 
Cranch 136, 163, 5 U.S. 137, 163, 2 L. Ed. 60 
(1803), a case itself involving review of execu- 
tive action, Chief Justice Marshall insisted that 
" [t] he very essence of civil liberty certainly con- 
sists in the right of every individual to claim the 
protection of the laws." 

Committees of both Houses of Congress have en- 
dorsed this view. In undertaking the compre- 
hensive rethinking of the place of administra- 
tive agencies in a regime of separate and divided 
powers that culminated in the passage of the 
[APA], the Senate Committee on the Judiciary 
remarked : 

"Very rarely do statutes withhold judicial re- 
view. It has never been the policy of Congress 
to prevent the administration of its own statutes 
from being judicially confined to the scope of 
authority granted or to the objectives specified. 
Its policy could not be otherwise, for in such a 



case statutes would in effect be blank checks 
drawn to the credit of some administrative of- 
ficer or balard." S. Rep. No. 752, 79th Cong., 
1st Sess. 26 (: 1945). 

Because "the very essence of civil liberty" is im- 
plicated, courts will presume the availability of ju- 
dicial review unless there is "clear and convincing 
evidence of a contrary legislative intent." Bowen, 
476 U.S. a t  671, quoting Abbott Labs. v. Gardner, 
387 U.S. 136, 3.41 (1967). This "clear and convinc- 
ing" standard is not meant in the strict evidentiary 
sense, but ratl-~er as "a useful reminder to courts 
that, where substantial doubt about the congressional 
intent exists, t'he general presumption favoring ju- 
dicial review of' administrative action is controlling." 
Block v. Commwzity Nutrition Inst., 467 U.S. 340, 
351 (1984). 

The second category of agency action not subject 
to judicial review under the APA is that which is 
"committed to agency discretion by law." 5 U.S.C. 
8 701 ( a )  (2). This exception is, in essence, a subset 
of those cases where the statute passed by Congress 
precludes judicial review. That is, Congress in some 
instances evidences an intent that there be no ju- 
dicial review k~y requiring an agency or official to 
make a decisioii in circumstances under which a re- 
viewing court either would have no law to apply or  
would find itself confronted with judicially unman- 
ageable issues. Because decisions "committed to 
agency discretion" are but one example of decisions 
with respect to which Congress has precluded judicial 
review, the stirong presumption favoring such re- 
view applies here as well, and review is available un- 
less i t  is clear that a reviewing court could not con- 



duct a meaningful review. See Davis Enter. v. United 
States Emvtl. Protection Agency, 877 F.2d 1181, 1185 
(3d Cir. 1989) (presumption of reviewability exists 
in cases interpreting 5 701 (a)  (2) of APA) , cert. de- 
nied, 493 U.S. 1070 (1990). 

The availability of judicial review under the APA 
is thus a matter of congressional intent and we must 
address the reviewability of each of the issues raised 
by plaintiffs with that fact in mind. Before turning 
to that task, however, there is one further prelimi- 
nary matter to be noted. The actions challenged here 
are-not "agency actions" as usually encountered un- 
der the APA. The decisionmaking contemplated by 
the Act is a joint undertaking. The President, exer- 
cising the authority which he here exercised, could 
not close a base that the Commission had not recom- 
mended for closure. On the other hand, the Secre- 
tary and the Commission can only make recommen- 
dations under the Act. If the President fails to ap- 
prove the Commission's recommendations, the closure 
process comes to an end for that year. $2903 (e) (5). 
While the statutory and constitutional violations al- 
leged here result from actions or omissions of the 
Commissioner and the Secretary of Defense prior to 
the making of their recommendations, the alleged in- 
jury to the plaintiffs did not occur but for a decision 
of the President and i t  is from that decision that the 
plaintiffs necessarily seek relief; i t  is the implemen- 
tation of the President's decision that we have been 

It is true, of course, that Congress may limit executive 
discretion only insofar as it acts within its constitutional 
grants of enumerated authority. See U.S. Const. art. I, 8 8 
(enumerating the chief powers granted to Congress). Neither 
party here, however, claims that Congress has acted beyond 
that authority in drafting the terms of the Act. 



asked to enjoin. Thus, at least in one sense, we are 
here asked to review a presidential decision. 

While the issue remains an open one in this Cir- 
cuit, the APA may not be applicable to presidential 
decisionmaking. The Court of Appeals for the Dis- 
trict of Columbia Circuit held in Armstrong v. Bush, 
924 F.2d 282 (D.C. Cir. 1991) that the APA does 
not apply to the President. In Armstrong, the court 
reasoned that, while the APA defines "agency" as an 
"authority of the government," 5 U.S.C. §701(b) 
( I ) ,  Congress adopted this broad language to avoid 
a formalistic definition of the term and did not intend 
to subject the President to the APA's requirements. 
924 F.2d at 289. The court also noted the longstand- 
ing practice of mot requiring the President to abide 
by APA rulemaking procedures when issuing execu- 
tive orders, anti the rule that when Congress sets out 
to restrict presidential action, it must make its inten- 
tions clear. Id. 

Even if the .APA does not apply to decisions of the 
President, however, its provisions concerning judicial 
review represents a codification of the common law, 
5 Kenneth C. Davis, Administrative Law 5 28:4 
(1984), cited with approval in Heckler v. Cheney, 
470 U.S. 821, 832 (1985) ; see also ICC v. Bhd. of 
Locomotive En,g's, 482 U.S. 270, 282 (1987) (APA 
"codifies the nature and attributes of judicial re- 
view"), and actions of the President have never been 
considered immune from judicial review solely be- 
cause they went taken by the President. See, e.g., 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579 (1952) ; Panama Refining Co. v. Ryan, 293 U.S. 
388 (1935) ; see also INS v. Chadha, 462 U.S. 919, 
953 n. 16 (198:3) ("[eJxecutive action under legis- 



latively delegated authority . . . is always subject to 
check by the terms of the legislation that authorized 
i t ;  and if that authority is exceeded it  is open to 
judicial review") ; Nixon. v. Fitxgerald, 457 U.S. 731, 
781 (1982) (White, J., dissenting) ("it is the rule, 
not the exception, that executive actions-including 
those taken a t  the immediate direction of the Presi- 
dent-are subject to judicial review"). As explained 
hereafter, we view the decisionmaking assigned to 
the President by the Act as clearly committed to his 
discretion and unreviewable. Congress's intent in 
this regard is sufficiently clear that our review would 
be the same whether or not the presumption favoring 
judicial review under the APA is applicable to presi- 
dential decisionmaking. It follows that our conclu- 
sions with respect to the availability of judicial re- 
view in this case will be the same whether or not the 
APA applies to presidential decisionmaking. 

We think i t  can be said with confidence that Con- 
gress intended no judicial review of decisions under 
the Act prior to the effective date of the President's 
decision, i.e., the first date upon which the Secretary 
can carry out any closure or realignment under 
5 2904(b). We say this for two reasons. First, the 
statutory scheme is inconsistent with there being 
judicial review prior to this point. The Act sets a 
very stringent timetable for the various stages of the 
process i t  establishes and Congress clearly intended 
that the final decision on base closing and realign- 
ment be reached with alacrity. The Secretary is re- 
quired to submit his list of recommendations to the 
Commission by April 15th. $2903 (c). The Commis- 



sion is then required to submit its final report to the 
President by July lst, ten weeks later. 9 2903 (d). 
The President, in turn, is required to make his deci- 
sion within two weeks, by July 15, 1991. 3 2903(e). 
Finally, the Act allows Congress 45 days in which to 
disapprove the President's decision. 3 2904 (b) . As 
the Supreme Court has repeatedly noted, judicial re- 
view while an administrative process is on-going is 
disruptive even where there is no requirement of 
expedition. Set?, e.g., Weinberger v. Salfi, 422 U.S. 
749, 765 ( 1 9  (premature judicial interference 
with agency processes may prevent agency from func- 
tioning efficient,ly). With a timetable like that estab- 
lished in the Act, the ability of the participants to 
meet their responsibilities would be seriously jeop- 
ardized if 1itigat;ioIn were permitted to divert their 
attention. Secalnd, Congress was undoubtedly aware 
of the rule that; the courts may review agency action 
only if its impact upon plaintiffs is direct and imme- 
diate, see Abbott Labs., 387 U.S. a t  152. One can 
rarely if ever be injured by a base closing prior to1 a 
decision having been made to close that base. The 
actions of the Elecretary and the Commission prior to 
the President's clecisions are merely preliminary in 
nature. See State of Nevada v. Watlcins, 939 F.2d 
710, 715 (9th Cir. 1991) (holding that Congress in- 
tended to preclude judicial review of "preliminary 
decisionmaking activity"). 

One can also say with confidence that Congress 
intended no judicial review of the manner in which 
the President has exercised his discretion in selecting 
bases for closure; indeed, plaintiffs do not argue 



otherwise. Congress imposed no restrictions on the 
discretion of the Commander-in-Chief concerning the 
domestic deployment of the nation's military re- 
sources. The Act does not require of the President, as 
i t  does of the Secretary and Commission, that he ac- 
cept the force structure plan and the base-closing 
criteria. See § 2903 (e). If the President believes 
that the assessment of military need by the Secretary 
is understated or overstated, he can reject the recom- 
mendations for that reason. This leaves a court with 
no law to apply; i.e., the decisioln on which bases to 
close is committed by law to presidential discretion, 
and judicial review canno,t be available. Cf. Chicago 
and Southern Airlines v. TVaterman S.S. Co., 333 
U.S. 103 (1948) (under federal statute, applications 
to engage in foreign a i r  transportation must be ap- 
proved by President after recommendation by Civil 
Aeronautics Board ; before Presidential approval, no 
pealable final result exists, and Presidential decision 
itself is not reviewable because i t  is committed to his 
discretion) . 

C. 

This does not end the matter, however. As this 
court has repeatedly stressed, judicial review is fore- 
closed only "to the extent that statutes preclude" such 
review and only "to the extent that agency action is 
committed to agency discretion by law." 5 U.S.C. 
8 701(a) ; see, e.g., Kirby v. United States Govt. 
Dep't of Hous. and Urban Dew., 675 F.2d 60 (3d Cir. 
1982) ; Local 2855, A F G E  v. United States, 602 F.2d 
574 (3d Cir. 1979). Thus, the fact that some aspects 
of a decisionmaking process are determined to be not 
subject to judicial review does not absolve the courts 
from the responsibility of determining whether a 



clear congressional intention to preclude review exists 
with respect tcr other aspects of that same process. 
There are a number of statutes, for example, in which 
Congress has clearly intended that there be no review 
of the ultimate exercise of the agency's discretion, 
but, a t  the same time, has anticipated judicial review 
of compliance with its procedural mandates concern- 
ing the process leading up to the ultimate dicretion- 
ary decision. See, e.g., Bowen, 476 U.S. a t  675-76 
(Medicare statute explicitly limits review of benefit 
determinations, but challenges to method of deter- 
mination are not so limited and therefore are review- 
able) ; Kirby, 675 F.2d a t  67-68 (under Housing Act 
of 1959, decisilon by Secretary of HUD to provide 
funding for housing project is unreviewable, but 
agency's complia~lce with procedures in Act is subject 
to review). Accordingly, we must conduct an issue- 
specific analysis with congressional intent as olur 
loadstar. 

In this contexl,, i t  is important to note that while 
Congress did n o t  intend courts to second-guess the 
Commander-in-Chief, i t  did intend to establish exclu- 
sive means for closure of domestic bases. 3 2909 (a) .  
With two exceptions,Tongress intended that domes- 

The two otherw means by which bases may be closed are 
described in 5 2909 (c) , which provides as follows, in relevant 
part : 

(c) Exception.-Nothing in this part affects the author- 
ity of the Secretary to carTy out- 

(1) cllosurees and realignments under title I1 of 
Public Law 100-526 [the 1988 Act] ; and 

(2) cllosures and realignments . . . carried out for 
reasons of national security o r  a military emer- 
gency . . . 



tic bases be closed on l y  pursuant to an exercise of 
presidential discretion i n fo rmed by  recommendat ions 
of t h e  nat ion 's  m i l i t a r y  establ ishment and an inde- 
pendent commiss ion based o n  a common a n d  disclosed 
(1) appra isa l  of m i l i t a r y  need, (2)  set of c r i t e r i a  f o r  
c losing, and (3 )  d a t a  base. Congress did not simply 
delegate this kind of decision to the President and 
leave to his judgment what advice and data he would 
solicit. Rather, i t  established a specific procedure 
that would ensure balanced and informed advice to be 
considered by the President and by Congress before 
the executive and legislative judgments were made. 
We must keep this congressional objective in mind as 
we inquire whether and to what extent Congress in- 
tended decisions of the Secretary and Commission to 
be reviewable when someone aggrieved by a base 
closing alleges that those decisions and the process 
underlying them deviated from this congressional 
model. 

D. 
The defendants' primary argument is that Con- 

gress intended to preclude all judicial review of the 
base closure process other than the limited and here 
irrelevant review expressly authorized by the Act. 

0 The Act does provide for limited review under NEPA, 
after the closure decisions have been made. See $2905 (c) (2) .  
Specifically, NEPA applies to actions of the Secretary during 
the process of property disposal and during the process of 
relocating functions from one installation to another. To the 
extent it applies, NEPA requires any federal agency consid- 
ering a "a major federal aotion significantly affecting the 
quality of the human environment" to prepare an Environ- 
mental Impact Statement identifying the environmental con- 
sequences of the proposed action and recommends ways to 



The defendants acknowledge that there is no express 
prohibition of' judicial review under the Act. They 
correctly point out, however, that this does not end 
the inquiry. "Whether and to what extent a particu- 
lar statute pirecludes judicial review is determined 
not only from its express language, but also from the 
structure of the statutory scheme, its objectives, its 
legislative hist;ory, and the nature of the administra- 
tive action involved." Block, 467 U.S. a t  345. De- 
fendants contend that the purpose of the Act, its 
structure and its legislative history are inconsistent 
with the existevice of any judicial review other than 
in the narrow area expressly authorized. We dis- 
agree. While the defendants have pointed to plausible 
reasons why Clongress might have decided to dispense 
with all judic2ial review not expressly authorized, 
nothing in the statute or its legislative history pro- 
vides a basis for concluding with confidence that it 
actually decided to do so. 

As we shall see, there are some areas of decision- 
making under the Act in which Congress did not 
intend the courts to engage in second-guessing. 
Whether one classifies those areas as "committed to 
agency discretion" or simply as areas in which Con- 
gress intended t;o preclude judicial review makes no 
difference; eitlier way one looks a t  it, the character 
and context of the decision required by the Act re- 
flects a clear legislative intention that there be no 
judicial review. On the other hand, there are other 

minimize those wl;ich a re  adverse. 42 U.S.C. $4332 (2) (c) 
(1988). Private parties may bring suit under the APA to 
challenge violations of NEPA's procedural requirements. See 
Oregon Envtl. Cowvlcil v.  Kunxman, 817 F.2d 484, 491-92 (9th 
Cir. 1987). 



areas where our analysis leaves us with only the 
strong presumption favoring judicial review and 
no clear and convincing rebuttal. To hypothesize the 
paradigm case, if the Commission decided to dis- 
pense with public hearings in the interest of expedi- 
tion, we could point to no clear and convincing evi- 
dence that Congress meant either to commit that de- 
cision to the commission's discretion or otherwise t~ 
preclude judicial review of it. 

Defendants purport to find a host of clear and 
convincing evidence of review preclusion in the Act 
and its legislative history. We will comment only on 
their three most plausible arguments: those pertain- 
ing to the timetable established by the Act, its ex- 
press provision for limited NEPA review, and the 
cryptic legislative history concerning judicial review. 

As we have noted, we agree with the proposition 
that the Act's timetable is inconsistent with judicial 
review prior to the final decision on which bases to 
close. However, we see little tension between that 
timetable and judicial review after a final list of 
bases for closure or realignment has been estab- 
lished. Judicial review a t  this stage will not interfere 
with the decisionmaking progress and holds no more 
potential for delay in implementing the final decision 
than exists in most of the broad range of situations 
in which Congress has countenanced judicial review. 
Moreover, the process for carrying out decisions to 
close and realign bases is complicated and time- 
consuming, see $2905 (governing implementation of 
the approved list) ; bases are not closed or realigned 
overnight. The process of judicial review has proved 
sufficiently flexible to accommodate governniental ac- 
tions involving f a r  greater exigency. Finally, we 



know from the legislative history that Congress was 
very sensitive t o  the impact that base closing and re- 
alignments h<ave on the livelihood and security of 
millions of Americans and to the importance of pub- 
lic confidence in the integrity of the decisionmaking 
process. See H.R. Rep. No. 665, lOlst Cong., 2d 
Sess. 385 (1990), reprinted in 1990 U.S.C.C.A.N. 
2931, 3078. I n  this context, accepting the brief delay 
occasioned by judicial review seems to us entirely 
consistent with the statutory scheme. 

Defendants also contend that congressional intent 
to preclude judicial review, in particular review of 
procedural compliance with the Act, can be inferred 
from the Act's limitation of NEPA review. 3 2905. 
Defendants point out that NEPA claims have been 
used to delay earlier base closure; they conclude that 
Congress expressed its intent to prevent procedural 
challenges in general by specifically excluding most of 
the new base closure process from compliance with 
NEPA. Plain.tiEs look a t  the same facts and come to 
the oppolsite conclusion : By explicitly precluding 
only ane kind of judicial review (NEPA), Congress 
intended all otller kinds of review to be available. 
That two utterly inconsistent, yet plausible argu- 
ments may be fashioned from the same legislative 
expression is i%n example of why the Supreme Court 
has said, "[tllle existence of an express preclusion of 
judicial review in one section of a statute is a factor 
relevant to congressional intent, but i t  is not conclu- 
sive with respect to reviewability under other sections 
of the statute." Morr i s  v. Gressette, 432 U.S. 491, 
506 n.22 (1977 ). In short, we conclude that $2905 
(c) does not constitute clear evidence of congres- 



sional intent with respect to all judicial review under 
the Act.lo 

Finally, the defendants argue that an intent to pre- 
clude judicial review is discernable from the legis- 
lative history of the Act. In particular, they point to 
a paragraph in the House Conference Report which 
addresses the question of judicial review : 

The rulemaking (5 U.S.C. 553) and adjudica- 
tion (5 U.S.C. 554) provisions of the Adminis- 
trative Procedures Act (5  U.S.C. 551 et seq.) 
contain explicit exemptions for "the conduct of 
military or foreign affairs functions." An action 
falling within this exception, as the decision to 
close and realign bases surely does, is immune 
from the provisions of the [APA] dealing with 
hearings (5 U.S.C. 556) and final agency deci- 
sions (5 U.S.C. 557). Due to the military affairs 
exception to the [APA], no final agency action 
occurs in the case of various actions required 
under the base closure process contained in this 

Although they did not do so, defendants might have ar- 
gued that by allowing a very limited class of NEPA claims 
( 8  2905(c) (2) declares that NEPA "shall apply to actions 
of the Department of Defense . . . during the process of prop- 
erty disposal, and . . . during the process of relocating") but 
nowhere else allowing for judicial review, Congress expressed 
its intent to preclude all other forms of review. But we find 
this argument, too, ultimately unpersuasive. The mere failure 
to specify the availability of most forms of judicial review is 
not enough to  overcome the strong presumption that this re- 
view may be had. See State of Illinois Dep't of Public Aid v.  
Schweiker, 707 F.2d 273, 277 (7th Cir. 1983) ([nlothing 
much can be inferred from the fact that Congress did not 
specify a method for judicial review . . . , even though earlier 
[in the statute] i t  had specified such a method). 



bill. These actions, therefore, would not be sub- 
ject to the irulemaking and adjudication require- 
ments anti would not be subject tot judicial reb 
view. Specific actions which would not be sub- 
ject tol jutlicial review include the issuance of a 
force structure plan under section 2903 (a ) ,  the 
issuance of selection criteria under section 2803 
(b), [sic.] the Secretary of Defense's recommen- 
dation of closures and realignments of military 
installatio~ls under section 2803 (d) , [sic.] the 
decision of' the President under section 2803 (e) , 
[sic.] and t.he Secretary's actions to carry out the 
recommenctations of the Commission under sec- 
tions 2904 and 2905. 

House Confereilce Report a t  705, 1990 U.S.C.C.A.N. 
at 3258. The district court concluded that "[tlhis 
passage . . . expresses a clear congressional intent to 
preclude judicial review under the APA of all ac- 
tions taken pursuant to the Base Closure Act." 
Specter, slip op. a t  3. We disagree. 

This passage is a t  best ambiguous. A fair  reading 
reveals only an intent to preclude judicial review to 
the extent that there is not yet "final agency action" 
to review.ll On its face, this paragraph does not 

l1 The reference in this passage to the APA's military 
affairs exception is especially mystifying. This exception to 
the general rulemaking and adjudication provisions in Chap- 
ter 5 of the APA, 5 U.S.C. §$553 and 554, gives agencies 
involved in military decisions discretion to determine how 
much public participation, if any, will be available before a 
final rule is issuedi, and what evidence will be heard (and by 
whom) during an agency hearing. The military affairs ex- 
ception does not, however, determine whether a certain agency 
action is final witlhin the meaning of Chapter 7 of the APA, 
5 U.S.C. 3 701 e t  :seq., which governs judicial review. 



claim that the Act itself forecloses any judicial re- 
view. Its only assertion is that the APA will preclude 
some judicial review and the only rationale given for 
the limited preclusions it contemplates under the 
APA is the absence of finality. The first three "spe- 
cific actions" in the following list of illustrative ac- 
tions that "would not be subject to judicial review" 
each lack finality and thus fit comfortably with the 
reading we find most plausible. The reference to the 
last two unreviewable "specific actions," the Presi- 
dent's action on the Commission's recommendation 
and the Secretary's action in carrying out the ulti- 
mate decisions, concededly do not fit as well. At  some 
point both of these types of actions become final. 
Nevertheless, to the extent the inclusion of reference 
to these actions is significant a t  all,'' they do not pro- 
vide us with clear evidence that Congress intended 
to preclude all judicial review not expressly author- 
ized. If Congress anticipated that these particular 
actions would not be reviewable, i t  is f a r  more reason- 
able to attribute this to the fact that both types of 
actions are clearly committed by the Act to the discre- 
tion of the decisionmaker. 

Because we find no clear evidence of a congres- 
sional intent to preclude all judicial review other than 
the limited NEPA review, we reject defendants' pri- 
mary argument. 

We recognize that our conclusioln that judicial re- 
view is not altogether precluded means that there 

12 The inclusion of the Secretary's action under $2905 as 
"not . . . subjeck to judicial review" provides further support 
for the theory tha~t this paragraph reflects little more than 
imprecise staff work. The Secretary's actions under 3 2905 
are the only actions under the Act that are expressly made 
subject to judicial review. 



may be cases in which the challenged agency action 
will be found to fall short of or be inconsistent with 
the standards of the Act. We hasten to add that such 
a finding, if and when made, will not necessarily 
mandate judicial relief. Whether or not a violation 
receives a remedy is solmething that a court must 
determine through an exercise of discretion based on 
the character of the violation and all of the surround- 
ing circumstanc~?s.~~ Thus, judicial review does not 
mean that any technical defalcation will invalidate 
the package and require that the process be repeated 
from square one. 

E. 

Having rejected the thesis that all judicial review 
is precluded, we now turn to the specific agency ac- 
tions challenged by the plaintiffs and attempt to de- 
termine with i~espect to each allegation whether or 
not there is clear and convincing evidence of a con- 
gressional intent, that there be no judicial review. 

l3 Accordingly, it is unwise to speculate about the appropri- 
arte form of a rennedy without knowing the character of and 
circumstances suirrounding the violation. We do not agree, 
however, that affording judicial relief would necessarily frus- 
trate Congress's intent to have presidential and congressional 
action only in the context of a "single package." As we shall 
see, any remedy afforded in this case would be limited to re- 
quiring funther process in  accordance with the provisions 
of the Act. Any such additional process could and should be 
afforded on an  expedited basis. If the affording of that fur- 
ther process does not alter the recommendations of the Com- 
mission, reconsiderations by the President or Congress might 
be unnecessary. If that further process would alter the Com- 
mission's recommendations, reconsideration of the entire list 
of recommendations by the President and Congress in accord- 
ance with the limited timetable of the Act might be both 
feasible and appropriate. 



Count I, i t  will be recalled, focuses on alleged defi- 
ciencies in the performances of the Secretaries of 
Navy and Defense. 

The Secretary of Defense is required by the Act 
(a)  to develop a force structure plan forecasting 
military need, (b) to identify criteria to be applied 
in determining which bases should and should not 
remain to meet that need, and (c) to formulate spe- 
cific recommendations by applying that plan and 
tliose criteria to the current deployment of military 
resources throughout the country. 5 2903 (a)  - (c) . 
The Act makes no reference to the Secretary of the 
Navy and places no restrictions on the Secretary of 
Defense with respect to his sources of data or advice. 

The plaintiffs challenge the decisionmaking process 
of the Secretary of Defense in fulfilling the above 
assignments. They allege, inter alia, that his force 
structure plan "lacked sufficient detail"; that his 
specific recommendations were based on inadequate 
data; and that he had "decided" to close the 
Shipyard before developing the criteria and manipu- 
lated the criteria so as to justify that result, in vio- 
lation of 5 2903 (c) (3)  (requiring Secretary to con- 
sider all domestic installations "equally without re- 
gard to whether [they had] previously been consid- 
ered for closure"). In addition, plaintiffs allege that 
the Secretary of Defense relied on advice and data 
from the Secretary of the Navy that was inadequate, 
insufficiently explained, and inadequately documented. 

We do not think Congress intended for the courts 
to review this kind of challenge to action under the 
Act. We say this primarily for two reasons. First, 
the Secretary's recommendations are clearly com- 
mitted to his discretion under the Act. While those 
recolmmendations are required to be based on the 



force structure plan and the base closing criteria and 
thus, in one sense, there are standards to be applied, 
the Secretary viias assigned the task of formulating 
those standards because that task required military 
and other expertise.l4 So, too, do the tasks of apply- 
ing those standards to the circumstances of each in- 
stallation and of establishing priorities amolng them. 
Review of the Secretary's performance of these tasks 

l4 The final criteria, for example, are reported in the Fed- 
eral Register as follows: 

In selecting rr~ilitary installations for closure or  realign- 
ment, the Depamtment of Defense, giving priority con- 
sideration to military value (the first four criteria be- 
low), will consider : 

Military Valuis 
1. The current and future mission requirements and 

the impact on operational readiness of the Department 
of Defense's toital force. 

2. The ava~ilability and condition of land, facilities 
and associated airspace a t  both the existing and potential 
receiving localbions. 

3. The ability to accommodate contingency, mobiliza- 
tion, and future total force requirements a t  both the exist- 
ing and potential receiving locations. 

4. The cost and manpower implications. 
Return on Investment 

5. The extent and timing of potential costs and sav- 
ings, including the number of years, beginning with the 
date of comp!let.ion of the closure or  realignment, for 
the savings to  exceed the costs. 
Impacts 

6. The ecor~omic impact on communities. 
7. The ability of both the existing and potential re- 

ceiving communities' infrastructure to supoprt forces, 
missions and personnel. 

8. The environmental impact. 

56 Fed. Reg. 6344 (Ii'eb. 15, 1991). 



would necessarily present issues that simply are not 
"judicially manageable." In comparable circum- 
stances, courts have concluded, based on the unman- 
ageable nature of the issues that would be presented, 
that Congress anticipated no judicial review. See 
Heckler, 470 U.S. a t  830 ("if no judicially manage- 
able standards are available for judging how and 
when an agency should exercise its discretion, then it 
is impossible to evaluate agency action for 'abuse of 
discretion.' ") . 

In National Federation of Federal Employees v. 
United States, 905 F.2d 400, 405-406 (D.C. Cir. 
1990) ("A7FFEV), the Court of Appeals for the 
District of Columbia was asked to review the deci- 
sions of the Commission and the Secretary to close 
domestic military bases under the 1988 Base Closure 
Act, the predecessor of the 1990 Act which involved 
no presidential action. The court concluded that Con- 
gress intended no judicial review and we find our- 
selves in agreement with its reasoning: 

[Tlhe probleni is not that the Act is devoid of 
criteria; . . . [the Act] sets forth nine specific 
criteria to be considered in making base closing 
decisions. Rather the rub is that the subject mat- 
ter of those criteria is not "judicially manage- 
able.". . . [Jludicial review of the decisions of 
the Secretary and the Commission would neces- 
sarily involve second-guessing the Secretary's as- 
sessment of the nation's n~ilitary force structure 
and the military value of the bases within that 
structure. We think the federal judiciary is ill- 
equipped to conduct reviews of the nation's mili- 
tary policy. Such decisions are better left to 
those more expert in issues of defense. 



The second, related ground for our conclusion that 
Congress contemplated no judicial review of these 
kinds of decisions, is Congress' provision of alterna- 
tive methods of review. Congress anticipated that 
questions would be raised about the adequacy of the 
Secretary's data and analysis. It decided to put these 
questions to rest and guarantee the integrity of the 
process not through judicial review, but through re- 
view by two bodier; f a r  more suited to the task: the 
Commission, and the GAO. These two entities are 
charged with the assessment of the Secretary's ap- 
plication of the criteria and the force structure plan. 
Given the nature of this task, it seems clear to us 
that an additional review by the courts would not 
contribute to public confidence in this part of the 
process and acco~rdingly, we doubt that Congress in- 
tended an additional level of review. 

One further comment is in order in connection 
with this category of issues. Plaintiffs argue that it 
takes no military expertise to make a finding of his- 
toric fact as to whether the Secretary prejudged the 
relevant issue by deciding to close the Shipyard prior 
to establishing the criteria. We conclude that this is 
an  oversimplification. When Congress called upon 
the Secretary to rnake reconimendations, it was, of 
course, aware that he necessarily had given prior 
thought to the subject of base closures. It thus could 
not have considei*ed prior thinking on the subject or 
even prior tentative decisionmaking to be a disquali- 
fying fact. Surely, Congress intended nothing more 
of the Secretary than that he give meaningful, fresh 
consideration with respect to any issues previously 
visited. This is significant because judicial review of 
whether the Secretary has taken a meaningful fresh 
look necessarily presents the same kind of judicially 



unmanageable issues as a review to determine the 
adequacy of the data utilized by the Secretary. 

The Act also provides that the "Secretary shall 
make available to the Commission and the Comptroller 
General of the United States all information used by 
the Department in making its recommendations to 
the Commission for closures." 2903 (c) (4).  The 
Act thus appears to contemplate that the Commission 
and the GAO will have access to the Secretary's data 
base so that they can evaluate his recommendations. 
The plaintiffs, we think, charge that the Secretary 
failed to create and transmit to the Commission and 
the GAO an administrative record containing all of 
the information the Secretary relied upon in making 
his recommendations. If this is what the plaintiffs 
claim, we conclude that their claim is judicially re- 
viewable. Judicial review of that claim presents the 
kind of issues with which courts have traditionally 
dealt and we perceive no other evidence of a con- 
gressional intent to preclude judicial review of that 
claim. Indeed, such a review seems entirely consist- 
ent with Congress' desire to assure the integrity of 
the decisionmaking processes. Accordingly, the pre- 
sumption favoring judicial review must prevail with 
respect to this category of issues. 

We admit to some confusion, however, as to whether 
the plaintiffs are complaining about the failure to 
transmit the data, or the adequacy of the data to 
support the recommendations. Based on the forego- 
ing analysis, the former is reviewable by a court, the 
latter is not. Similar ambiguity can be found in sev- 
eral other of the claims here. For example, plain- 
tiffs charge the Secretary with having failed to pub- 
lish in the Federal Register as required by the Act 
"a summary of the selection process" and "a justifi- 



cation for each recommendation." Complaint at 48. 
If the point here is that there was no publication 
and the Act required it, this is clearly a reviewable 
claim. If the plaint is that the Act requires individ- 
ual  justification^ and there were none, this again is 
reviewable. On the other hand, if the point is that 
the justifications were unpersuasive or inadequately 
detailed, this is not a judicially reviewable allegation. 

Turning to Count 11, the Act requires the Com- 
mission to apply the force structure plan and criteria 
to the current tleployment of military forces and 
make an independent judgment about the Secretary's 
recommendatioris. The plaintiffs challenge the deci- 
sionmaking process by which the Commission fulfilled 
this assignment. They charge, for example, that the 
Commission failed to consider all of the Navy instal- 
lations equally without regard to previous considera- 
tion for closure?, that it failed to insist on adequate 
help from the GAO, that it accepted the recommenda- 
tion of the Secretary with respect to the Shipyard 
even though the GAO had concluded that the Navy's 
decisionmaking was inadequately documented, that it 
(the Commission) utilized unpublished criteria, and 
that it failed t o  apply the published criteria equally 
to all installations. 

We conclude that each of these challenges go to the 
merits of the recommendations of the Commission 
and that the rnerits of those recommendations, like 
the merits of the recommendations of the Secretary, 
are not subjed; to second guessing by the judiciary. 
We are again in agreement with the court in NFFE 
that the issues raised by a review of the Commis- 



sion's recommendations are not judicially manage- 
able ones. We note as well that under the Act the 
President and Congress review the Commission's rec- 
ommendations, and both are better suited to the task 
than are the courts. 

The Act does, however, require the Commission 
to hold public hearings, 5 2903 (d) ( I) ,  and the plain- 
tiffs contend that the Commission failed to do so. 
Here again we are not certain we understand plain- 
tiffs' argument, but if it is that the Act requires the 
Commission to base its decision solely on the Secre- 
tary's administrative record and the transcript of the 
public hearings, and that the Commission went be- 
yond this record by holding closed-door meetings with 
the Navy, we believe their contention is judicially 
reviewable. In so holding, we do not decide that the 
Act does so require or that a remedy is available un- 
der the circumstances of this case even if it does.18 

l6 Plaintiffs also argue that the Navy concealed all evidence 
favorable to the Shipyard and when the plaintiffs later ob- 
tained some of this information and called it to the Commis- 
sion's attention, the Commission failed to reopen its public 
hearings to receive that information. This is said to violate 
$2903 (d) (1) which requires the Commission to hold hear- 
ings. If the argument is that § 2903 (d) (1) required the Com- 
mission to receive all relevant information even thait tendered 
after the close of a duly noticed hearing, judicial review of 
that claim seems to us entirely consistent with the congres- 
sional intent reflected in the A& and its legislative history. 
By so holding, we do not, of course, endorse the proposition 
that the Commission's failure to reopen its hearings was in 
conflict with 2903 (d) (1). Plaintiffs also appear to contend 
that the Navy's concealment of evidence favorable to the 
Shipyard violated 2903 (c) (4) of the Act which requires 
the Secretary of Defense to "make available to the Commis- 
sion and the Comptroller General of the United States all 
information used by the Department in making its recom- 



I n  sum, we coilclude that the presumption favoring 
judicial review is rebutted with respect to a majority 
of plaintiffs' cla-ims by the fact that the issues pre- 
sented in such a, review would be judicially unman- 
ageable. Where the plaintiffs ask the court to sub- 
stitute its political and military judgment for that of 
the Secretary arid the Commission, their claims are 
not reviewable. The plaintiffs do, however, ask for 
judicial review of issues that the judiciary is entirely 
competent to address. With respect to those issues we 
find the presuinption in favor of judicial review un- 
rebutted by the other alleged indicia of congressional 
intent. While our analysis leaves the district court 
with a line dra~wing task, it should provide the guid- 
ance necessary for disposition of plaintiffs' numerous 
challenges. 

IV. 

As an alternative ground for its decision, the dis- 
trict court helld that the political question doctrine 
prevented it from reviewing the actions of the Secre- 
tary and the Cc,mmission. Noting that the Act is a 
carefully wrought compromise which provides both 
the President and Congress with an opportunity to 
reject the Commission's recommendations, the court 
reasoned that this case is "one which [is] impossible 
for the court t o  resolve independently without ex- 
pressing a lack of respect due the coordinate branches 

mendations." If this claim is that the Secretary of Defense 
failed to forward information considered by him in formu- 
lating his recom~m?ndations, that claim is reviewable. On the 
other hand, if this claim is that, because of the Navy's con- 
cealment, the Secretary of Defense failed to consider evidence 
that he should ham considered, judicial review is not available. 



of government." Specter, slip op. a t  5, alluding to 
language in Baker v. Carr, 369 U.S. 186 (1962). 

The Court in Baker described the elements that 
identify a nonjusticiable political question : 

Prominent on the surface of any case held to in- 
volve a political question is found a textually 
demonstrable constitutional commitment of the 
issue to a coordinate political department; or a 
lack of judicially discoverable and manageable 
standards for resolving it; or the impossibility 
of deciding without an initial policy determina- 
tion of a kind clearly for nonjudicial discretion; 
or the impossibility of a court's undertaking in- 
dependent resolution without expressing lack of 
the respect due coordinate branches of govern- 
ment; or an unusual need for unquestioning ad- 
herence to a political decision already made; or  
the potentiality of embarassment from multi- 
farious pronouncements by various departments 
on one question. 

369 U.S. a t  217.18 More recently, in Japan Whaling 
Ass'n v. American Cetacean Soc'y, 478 U.S. 221, 230 
(1986), the Court explained that "[tlhe political 
question doctrine excludes from judicial review those 
controversies which revolve around policy choices and 
value determinations constitutionally committed for 
resolution to the halls of Congress or  the confines of 
the Executive Branch." The Court also emphasized, 
however, that "one of the Judiciary's characteristic 
roles is to interpret statutes" and determine the ob- 
ligations of the Executive under relevant statutes, 

le The Court in Baker held that an equal protection chal- 
lenge to the apportionment scheme of the Tennessee Gened 
Assembly did not present a nonjusticiable political question. 



and "we cannot shirk this responsibility merely be- 
cause our decision may have significant political over- 
tones." Id. 

The authorities cited above clearly demonstrate that, 
while i t  is not the role of the courts to disturb policy 
decisions of the political branches, the question of 
whether an agency has acted in accordance with a 
statute is appropriate for judicial review. In particu- 
lar, we do not read those authorities as precluding 
judicial review of any of the kinds of issues we have 
previously identified as judicially reversible. If, for 
example, the statute requires that a decision of the 
Commission be based solely on the record transmitted 
by the Secretayy and that produced during the public 
hearing, the polilical question doctrine, we conclude, 
would not bar review. 

Defendants dlefend the district court's decision by 
pointing out that, whichever of plaintiffs' claims one 
addresses, "the .relief sought by [them] interferes 
directly with the policy decision to close the Shipyard 
and other insta~llations." Brief for Appellees at 37. 
The fact that judicial review might undermine the 
Commission's policy choices, however, cannot by it- 
self mean that review is not available. Judicial re- 
view of agency action almost always holds the po- 
tential to disrupt the agency's policy decisions. Japan 
Whaling, for example, involved a challenge to a de- 
cision by the Secretary of Commerce not to certify 
Japan under the Fishery Conservation and Manage- 
ment Act as acting to the detriment of an interna- 
tional whaling agreement. This certification, if made, 
would have forced the Secretary to repudiate an ex- 
isting executive agreement with Japan allowing for 
a more gradual decrease in that country's commercial 
whaling. The Court, "cognizant of the interplay be- 



tween [the statute] and the conduct of this Nation's 
foreign relations," nevertheless held the case to pre- 
sent a justiciable question of determining whether the 
Secretary had met his duty under the statute, "a 
recurring and acceptable task for the federal courts." 
478 U.S. at 230. 

Defendants also argue that "the lack of respect 
that gives rise to a political question is especially 
pronounced in this case beeause the A d  assigns Con- 
gress, rather than the c o d ,  the role of passing 
judgment on the base closure decision of the-~xecu-  
tive branch." Brief for Appellees at 38. While we 
agree that the Act assigns thie role to Congress and 
that this assignment is highly relevant to some of 
the judicial review issues posed by this case, we can- 
not agree that Congress's role under the A d  pre- 
cludes all judicial review. If congressional oversight 
were alone enough to create a nonjusticiable political 
question, the doctrine would grow to unmanageable 
dimensions: Congress "exercises oversight over all 
agencies, gets reports from many, and is often con- 
sulted by the executive branch before specific actions 
are taken." Armstrong, 924 F.2d a t  292 (quotation 
omitted) (congressional oversight over agency action 
does not necessarily indicate intent to preclude judi- 
cial review). 

Finally, defendants argue that there is "a textually 
demonstrable constitutional commitment" of the base 
closing issue "to a coordinate political department." 
Baker, 369 U.S. a t  217. That is, decisions concerning 
military affairs are c~~mmitted to the political 
branches under Articles I and I1 of the Constitution, 
and the ultimate issue here is the physical disposition 
of the nation's military forces. Brief for Appellees a t  



39-40. As plaintiffs point out, however, the fact that 
one facet of a clecisionmaking process involves an 
exercise of disciretion concerning military process af- 
fairs dm nolt insulate all aspects of that process from 
judicial review. Friends of the Earth v. U.S. Navy, 
841 F.2d 927 (9t1i Cir. 1988) (federal environmental 
statutes require Navy to obtain state permit before 
constructing po:rt ; Navy en joined from construction 
until permit issued). The authorities cited by defend- 
ants are not to the contrary; in these cases, the courts 
were asked to iinvolve themselves in matters well be 
yond judicial competence. See Luftig v. McNamara, 
373 F.2d 664 (1967) (private in U.S. Army sought 
to have Vietnam War declared illegal and unconstitu- 
tional), cert. denied, 387 U.S. 945 (1967) ; Gilligan 
v. Morgan, 413 U.S. 1 (1973) (in wake of shwtings 
at Kent State, students sought judicial review and 
continuing survei [lance over training, weaponry, and 
orders of National Guard). 

In Count I11 of the complaint, the union and Ship- 
yard employee plaintiffs allege that the defendants' 
disregard of the Act constitutes a viollation of their 
rights under the Fifth Amendment Due Process 
Clause. They assert "that they possess a property 
interest under the . . . Act in the Shipyard's con- 
tinued operation unless and until it is determined, 
pursuant to a , . . process in accordance with the 
mandates of the . . . Act, that the Shipyard should 
be closed." Brief for Appellants a t  40. In response, 
defendants argue that these plaintiffs have no cog- 
nizable "property interest" in the operation of the 
Shipyard. 



It is well settled that protectable property interests 
can arise from a statutory scheme which creates 
legitimate claims of entitlement to particular bene- 
fits. Board of Regents v. Roth, 408 U.S. 564, 576-77 
(1972). Even where an intent to bestow a benefit on 
private individuals is clear, however, a statutory re- 
quirement that certain procedures be observed before 
a benefit can be withdrawn does not in itself create a 
protected property interest. Olim v. Wakinekonka, 
461 U.S. 238, 249-51 (1983) ; Stephany v. Wagner, 
835 F.2d 497, 500 (3d Cir. 1987), cert. denied, 487 
U.S. 1207 (1988) ; see also, Hill v. Group Three 
Housing Dev. Corp., 799 F.2d 385, 391 (8th Cir. 
1986) (inbent to benefit plaintiff not enough to create 
cognizable property interest). The mere fact that 
the Shipyard cannot be c l d  without meeting the 
requirements of the Act does not mean that Shipyard 
employees have a valid due process claim when those 
procedures are not observed. Rather, the dispositive 
question in deciding whether the statute creates a 
protectable property interest is whether i t  places s u b  
stantive limits on official discretion for the benefit of 
shipyard workers. Stephany, 835 F.2d at 500, quot- 
ing Olim, 461 U.S. a t  249. The statute must contain 
"explicitly mandatory language, i.e. specific directives 
to the decisionmaker that if the regulations' substan- 
tive predicates are present, a particular outcome 
must follow," in order to cmate a property interest. 
Kentucky Dep't of Corrections v. Thompson, 490 U.S. 
454, 463 (1989) ; Put another way, the complainant 
"must show that particularized standards or criteria 
guide the [government's] decisionmakers" in order 
to claim protection under the due p r w s s  clause. 
Olim, 461 U.S. at 249 (quotation omitted). 



While the Act establishes a specific process for clos- 
ing military installations, i t  places no substantive 
limits on any of the decisionmakers. The Secretary 
is allowed to develop and publish criteria and a force 
structure plan, without specific guidance from the 
statute, and has broad discretion in applying those 
standards to current domestic deployment of military 
resources. The C~mmission also is accorded broad dis- 
cretion in applying those standards and may accept 
the Secretary's r.ec:ommendations even if they deviate 
substantially from the final criteria and force struc- 
ture plan. See $ 2903 (d) (2) (B) . Finally, the Presi- 
dent and Congress, of course, may reject the Commis- 
sion's recommentdations for any reason a t  all. See 
$ 5  2903 (e) ,29041 (b) . 

In sum, the lLct specifies a particular prwess but 
does not guarantee a particular outcome. As a result, 
the unions and the Shipyard employees can identify 
no legitimate clalim to entitlement under the Act and 
Count I11 fails to state! a due process claim upon 
which relief could be granted. 

VI. 
The judgment of the district court is reversed and 

this case is remanded to that court for further pro- 
ceedings consistent with this opinion. 

ALITO, Circuit (Jqcdge, concurring in part and dis- 
senting in part. 

I join parts I, TI, IV, and V of the opinion of the 
court, but I disagree with the court's decision insofar 
as it  holds that some of the challenged administrative 
actions are subject to judicial review under the Ad- 
ministrative Prchct?dure Act, 5 U.S.C. $$ 701 and 702. 



As the court notes (maj. typescript a t  16-17), 
there is a "general presumption favoring judicial re- 
view of administrative action," but this presumption 
may be overcome by express statutory language, leg- 
islative history, or "inferences of intent drawn from 
the statutory scheme as a whole." Block v. Corn- 
rnunity Nutrition Inst., 467 U.S. 340, 349, 351 
(1984). Assuming that this presumption applies in 
t h e  present  context,' I conclude t h a t  t he  legislative 
history and the statutory scheme, considered together, 
show that Congress meant to preclude re vie^.^ 

I. 

The legislative history must be viewed in light of 
the problems that Congress confronted when it en- 

1 The defendants question whether this presumption ap- 
plies because of the national security ramifications of base 
closing and realignment decisions. 

The majority states that "at least in one sense, we are 
here asked to review a presidential decision" (maj. typescript 
at 20). As I interpret the complaint and the plaintiffs' brief, 
however, they seek review, not of Presidential action, but of 
actions taken by the named defendants, i.e., the Secretary of 
Defense, the Secretary of the Navy, the Defense Base Closure 
and Realignment Commission, and its members. Accordingly, 
I see no need to decide whether actions of the President are 
reviewable under the APA or  under administrative "common 
law." 

Because the plaintiffs do not appear to seek review of Presi- 
dential action and because the defendants' actions would not 
have affected the plaintiffs if the President had not accepted 
the Commission's recommendations, i t  could be argued that 
the defendants' actions did not constitute "final agency action" 
under 5 U.S.C. § 704. I see no need to decide this question, 
however, because I conclude that the defendants' adions are  
not reviewable on other grounds. 



acted the Base Cllosure and Realignment Adsi of 1988 
and 1990. Congwss undoubtedly recognized that ob- 
jective and prompt decisions concerning base closings 
are vitally important, particularly a t  a time of budg- 
etary problems and rapidly changing defense needs.' 
At the same time, Congress was acutely aware that 
for more than a decade before the passage of these 
laws, every atternpt to close or realign a major base 
in this country liad been blocked by Congress itself 
or by the c o ~ r t s . ~  The 1988 and 1990 A d s  were de- 
vised to clear away the major obstacles that had pro- 
duced this costly impasse. 

One of the chief obstacles targeted by Congress was 
litigation that had obstructed base closing and re- 
alignment efforts. See H. Conf. Rep. No. 1071, 100th 
Cong., 2d Sess. 23 (1988) [hereinafter 1988 Conf. 
Rep.], reprinted in 1988 U.S. Code Cong. & Admin. 
News 3403. In 1977, Congress had enacted legisla- 
tion requiring the Department of Defense to comply 
with various procedural requirements, including the 
preparation of an environmental impact statement 
under the National Environmental Policy Act of 1969 
[hereinafter NEPA], before carrying out any major 
- 

8 See Defense Base Closure and Realignment Commission, 
Report to the President 1991 at v-vi [hereinafter Commission 
Report] ; Hanlon, Military Base Closings: A Study of Gov- 
ernment by Comml;sskn, 62 U.  Colo. L. Rev. 331, 336, 358 
(1991). 

4 See, e.g., Base Closure: Joint Hearings on H.R. 1.588 to 
Establish the Bipartisan Commission on the Consolidation of 
Military Bases Before the Military Installations and Facili- 
ties Subcommittee of the House Committee on Armed Serv- 
ices and Defense .Policy Panel, 100th Cong., 2d Sess. 349 
(1988) (statement of Rep. Armey) [hereinafter Joint Hear- 
ings]; Commission Report at 1-4. 



base closing or realignment. 10 U.S.C. 8 2687 (b) 
(1)-(3) (Supp. I 1977). In some instances, NEPA 

challenges had dragged on in the courts for years 
and had successfully blocked the closing of assertedly 
obsolete and unneeded bases. See 1988 Conf. Rep. at 
23, 1988 U.S. Code Cong. & Admin. News at 3403. 
Both the 1988 and 1990 Acts dealt directly with this 
specific problem by generally prohibiting NEPA re- 
view.6 While we are not concerned with NEPA re- 
view in this case, this experience is nevertheless in- 
structive for present purposes. It demonstrates that 
Congress, anxious to remove the impediments that 
had effectively prevented base closings and realign- 
ments for more than a decade, was keenly aware how 
litigation concerning procedural requirements could 
be successfully used to stall and ultimately defeat 
base closing plans. 

Unfortunately, while Congress expressly addressed 
the problem of NEPA review in the body of the 1988 
and 1990 Acts, Congress did not confront the question 
of APA review in the same clear and direct manner. 
Instead, Congress relegated this question to discus- 
sion in the Conference Report. H.R. Conf. Rep. No. 
101-923, 10lst Cong., 2d Sess. 706 (1990) [herein- 
after 1990 Conf. Rep.] reprinted in 1990 U.S. Code 
Cong. & Admin. News 3258. Moreover, the relevant 
passage in the Conference Report, which is set out 
in full in the court's opinion (majority typescript at 
29), is not a model of clarity, as  the majority points 

5Base Closure and Realignment Act of 1988, Pub. L. No. 
100-526 8 202 (b) , 208, 102 Stat. 2623, 2627 (1988) [here- 
inafter 1988 Act] ; Defense Base Closure and Realignment 
Act of 1990, Pub. L. No. 101-510, $2905 (c) ( I ) ,  104 Stat. 
1808-19 [hereinafter 1990 Act]. 



out (id. a t  30-31 ) . The passage in the report jumbles 
together several separate administrative law concepts 
-the military affairs exception to the APA's general 
rulemaking and adjudication provisions (5 U.S.C. 
$8 553 (a)  (I), 554 (a) (4) ) , the concept of final 
agency action (i3 U.S.C. 5 704)' and the availability 
of judicial review (5 U.S.C. $ 9  701 (a ) ,  702). No 
party in this case has been able to provide a fully 
satisfactory exegesis of this passage-nor can I. Still, 
I do not think that this passage, particularly when 
viewed in light of the background recounted above, 
can be wholly dismissed. The passage does state quite 
clearly that there would be no APA review of key 
decisions in the base closing and realignment process, 
including the President's decision to accept the Com- 
mission's package of recommendations and the Secre- 
tary of Defense's actions in implementing that pack- 
age after the 45-day report-and-wait period. Because 
the issuance of the Commission's package is not in- 
cluded in this list, I agree with the majority that this 
passage alone is; not enough to overcome the strong 
presumption in favor of judicial review. Neverthe- 
less, I believe that this passage, despite its ambiguities, 
provides support for the proposition that Congress 
did not want APA review to interfere with its de- 
tailed base closing and realignment ~cheme .~  

6See  also [sic] C:ong. Rec. HI00143 (daily ed. Nov. 13, 
1991) (in recommending certain amendments to the 1990 
Act, the conferees on the 1991 amendments "reaffirm view, 
expressed in the ['Conference Report on the 1990 A d ]  that 
actions taken under the Act . . . would not be subject to ju- 
dicial review.") ; 1!37 Cong. Rec. S17411 (daily ed. Nov. 21, 
1991) (statement of Sen. Nunn that the conferees' 1991 
statement had the same meaning a s  the passage in the 1990 
Conference Repont) , 



11. 
"[Tlhe inferences of intent drawn from [this] 

scheme" (Block, 467 U.S. a t  349) point clearly to- 
ward the same conclusion. This innovative scheme 
was designed to obviate the institutional impediments 
that were thought to have contributed to the decade- 
long impasse regarding base closings and realign- 
ments. Under this scheme, an independent, biparti- 
san Defense Base Closure and Realignment Commis- 
sion was created to formulate a package of recom- 
mended closings and realignments. 1990 Act 3 2902. 
After receiving submissions from the Department of 
Defense, the Commission must draw up and send its 
package of recommendations to the President by July 
1 of the year in question. Id. 5 2903 (a)  -(d) . Within 
a short time-by July 15-the President must choose 
between two options: (a)  he may approve the entire 
package and transmit it to Congress or (b) he may 
disapprove the package in whole or in part and send 
it back to the Commission for reconsideration. Id. 
5 2903 (e). If the President selects the first option 
and approves the package, Congress may disapprove 
the entire package by joint resolution within 45 days. 
Id. 5 2904 (b) . If Congress fails to do so, all of the 
slated closings and realignments may be carried out. 
Id. 

If the President selects the second option and sends 
the package of recommendations back to the Commis- 
sion, the Commission must issue a revised package by 
August 15. Id. 5 2903 (c) (3). The President may 
then approve or disapprove the entire revised pack- 
age. Id. § 2903 (e) (4) .  If he approves, the package 
is sent to Congress, and the procedure just described 
is followed. If he disapproves, the process ceases. 
Id. $2903 (e) (5). 



This scheme was designed to eliminate a t  least three 
obstacles that had thwarted past efforts to close 
bases. First, the scheme sought to prevent delaying 
tactics by setting. short, inflexible time limits for ac- 
tion by the Cornrnission, the President, and the Con- 
gress. The legislative history makes it abundantly 
clear that speed and finality were regarded as indis- 
pensable components of the new scheme. The House 
Conference Report stated that one of the main defects 
in the prior procedures was that "[c] losures and re- 
alignments [h~~ve ]  taken a considerable period of 
time and [have] involved numerous opportunities for 
challenges in court." 1990 Conf. Rep. at 705, 1990 
U.S. Code Cong. & Admin. News 3257. The Report 
added that the new scheme was intended to expedite 
this process.' Representative Les Aspin, the chairman 
of the House Armed Services Committee and one of 
the sponsors of' the 1988 Act: reiterated the same 
point, stating that the new plan was intended to 
streamline c u r r e n t  law o n  base closures t o  allow f o r  
expeditious closure of bases once the decision to close 
had been fully rei~ched under the process.?' 137 Cong. 
Rec. H6007 (daily ed. July 31, 1991). Representa- 

TThe Report stated (1990 Conf. Rep. a t  707, 1990 U.S. 
Code Cong. & Admin. News at 3257) : "A new process in- 
volving an independent, outside commission will permit base 
closure to  go forward in a prompt and rational manner. . . . 
The new procedures would considerably enhance the ability 
of the Department of Defense to promptly implement pro- 
posals for base closures and realignment." 

8H.R. Rep. No. 100-1071, pt. I, 100th Cong., 2d Sess. 8 
(1988), reprinted in 1988 U.S. Code Cong. & Admin. News 
3355, 3357. 



tive Dick Armey, one of the architects of the new 
~cheme,~  stated on the House floor : 

[Olne huge advantage to this base closing pro- 
cedure is that it allows a base closing decision to 
be made with some finality. In the past, pro- 
posed base closings were often disputed for 
year[s] before a final verdict was rendered. 
That was the worst of all possible worlds. Even 
if the base was eventually saved from closure, 
the businesses around the base were greatly 
harmed by the persistent uncertainty. 

Under this procedure, however, all the com- 
munities affected [have] a chance to thoroughly 
make their case for their base. Now, this time 
of deliberation will come to an end and the de- 
cision will be made. At this point communities 
can roll up their sleeves, pull together, and find 
the best way to adjust to the base closure. 

Id. a t  H6008.10 On another occasion, Representative 
Arrney wrote that "the supporters of obsolete bases . . . by enacting an array of environmental study 
mandates, advance notice requirements, and gratu- 
itous red tape . . . have simply ground base closings 
to a halt." l1 He went on to explain that after a pro- 
posed closing is delayed for years by litigation "the 
local citizenry and members of Congress are thoroughly 
aroused, and the political pressures to cancel the clos- 

0 Id. 

10 See also Armey, Base Manmvers-The Games Congress 
Phqs with the Military Pork Barrel, Joint Hearings at 30, 35, 
reprifited from from Policy Review, Winter 1988, at 70, 75 
[hereinafter Base Maneuvers]. 

l1 Base Maneuvers at 72. 



ing order are all but insurmountable.'?" See also 
Joint Hearings a t  19 (statement of Rep. Armey) ; 
134 Cong. Rec. K16715 (daily ed. Apr. 13, 1988) 
(statement of Rep. Armey) . 

Second, the new scheme was designed to insulate 
base closing and realignment decisions from actual 
or apparent influence by partisan and other political 
considerations. I n  the past, Executive Branch rec- 
ommendations h ~ a d  often been criticized and defeated 
on the ground that particular bases had been doomed 
or spared based on improper political factors. For ex- 
ample, Represeiitative Armey said that prior base 
closing decisions had been "contaminated by un- 
worthy political considerations" and that particular 
bases had been closed or retained in order to punish 
or reward members of Congress. 137 Cong. Rec. 
H6008 (daily etl. July 31, 1991).13 Other members 
echoed these sentjments.14 See also Commission Re- 
port at 1-1, 1-2. 

12 Id. 

IS Joint Hearings, :kt 20-21 (shtement of Rep. Armey quot- 
ing past statement 15y Senators Bumpers and Heinz) ; id. a t  17 
(statement of Rep. Armey) ("To put is bluntly, there is a 
widespread fear in Congress that an Administration wi;th 
unrestricted base closi~re power may use that power as  a 
political weapon to intimidate Congress.") ; id. a t  349 (state- 
ment of Rep. Armey) (" [nhere  is a fear that an Adminis- 
tration may use the threat to close particularly military bases 
in order to influence the votes of members of Congress."). 
See also 1990 Conf. Rep. a t  705, 1990 U.S. Code Cong. & 
Admin. News a t  3257; H.R. Rep. 100-735 (11), 100th Cong., 
2d Sess. 8-9, reprinttzd in 1988 U.S. Code Cong. & Admin. News 
at 3370, 3372 [hereinafter 1988 House Report pt. 111. 

l4 See, e.g., 137 Cong. Rec. H6008 (daily ed. July 31, 1991) 
(statement of Rep. Weldon) ("I supported the base closing 



The new scheme sought to remove any possible 
grounds for such charges by transferring the respon- 
sibility for recommending closings and realignments 
to an independent, nonpartisan body. Furthermore, 
the new scheme recognized that political considera- 
tions might creep back into the decisionmaking proc- 
ess if either the President or the Congress was per- 
mitted to add particular bases to or remove par- 
ticular bases from the list formulated by the Com- 
mission. The new scheme therefore prohibited any 
such additions or deletions, restricting the President's 
and Congress's options to the acceptance or rejection 
of the Commission's entire list. The House Report 
on the 1990 Act explained that the "right way" to 
close bases is to use "a highly respected bipartisan 
commission [to] recommend bases for realignment 

process in the legislation . . . because I wanited to remove 
[the] politics of the process of closing bases, and I think to 
a large extent we have done that from the standpoint of Re- 
publican versus Democratic politics") ; id. at H6010 (state- 
ment of Rep. Snowe) ("This process was intended to remove 
the supposed evil of congressional politics from the base 
closure process") ; id. a t  H6038 (statement of Rep. Fazio) 
("Many serious and legitimate concerns were raised as  to the 
political nature of the base closure recommendations when 
Secretary Cheney released his first list in January 1990. 
Because of these concerns, Congress included legislation as 
part of the fiscal year 1991 Defense authorization bill which 
put in place a clear, objective, and fair process for  closing 
bases"). The legislative history of the 1988 Act reflected 
similar views. See 1988 House Report pt. I1 a t  9, 1988 U.S. 
Code Cong. & Admin. News a t  3372 ("[P]olitical pressure 
has thwarted attempts to effect savings and efficiencies by 
shutting down unneeded facilities, and the resulting belief 
that only by creating an  expedited and automatic mechanism, 
insulated from the political pressures of the normal legislative 
process, will such savings be achieved."). 



or closure based on a number of neutral and widely 
endorsed criteria" and to give Congress the oppor- 
tunity to accept or reject the recommendations as a 
whole. H.R. Rep. No. 655, IOlst Cong., 2d Sess. 
341, reprinted in 1990 U.S. Code Cong. & Admin. 
News 2931, 3067. Likewise, the House Report on the 
1988 Act explained : " [A] major concern underlying 
the 'Base Closure Commission' proposal is that politi- 
cal pressures i.n the Congress could block the closing 
of particular fizcilities. One important element of the 
Committee's procedure that is designed to allay that 
concern is the provision that the resolution may not 
be amended by the Congress." 1988 House Report 
pt. I1 a t  9, 1988 U.S. Code Cong. & Admin. News a t  
3372. 

Third, the new scheme apparently reflected the be- 
lief that Cong'n?ss, although previously unable to 
agree on any major base closings, would find it easier 
to approve a package of recommended closings that 
had to be accepted or rejected in its entirety. Chair- 
man Aspin repeatedly emphasized this point in public 
 statement^,'^ and his predictions proved accurate. 
While no major closing or alignment had been ac- 

lSSee Morrison, Caught O f  Base, 21 Najt'l J .  801, 801 
(1989) (quoting Rep. Aspin) ; Mills, Base Closings: The 
Political Pain Is Limited, 46 Cong. Q. Weekly Rep. 3625 
(1988) (quoting Rep. Aspin). See also 137 Cong. Rec. H6022 
(daily ed. July 31, 1991) (statement of Rep. Holloway) ; 
Mills, Challenge to Base Closings Fizzles on House Floor, 47 
Cong. Q. Weekly Ftep. 2062 (1989) ; Mills, Pain, in Members' 
Home States Fails to Move Minds on Hill, 47 Cong. Q. Weekly 
Rep. 604 (1989) ; Tbwell, Hill Paves Way for Closing Old 
Base, 46 Cong. Q. Weekly Rep. 2999 (1988) ("[Bly forcing 
Congress to deal .c~ith the proposal as a package, the new 
procedure [made] it harder for members to  cut deals to pro- 
tect individual bases in their home district against cutbacks."). 



complished since the 1970s, the Commission's 1991 
recommendations were approved by the President, 
and a proposed joint resolution of disapproval lost 
in the House by an overwhelming margin. 137 Cong. 
Rec. H6006 (daily ed. July 30, 1991). 

In my view, judicial review of base closing deci- 
sions is inconsistent with this scheme because a suc- 
cessful challenge--i.e., one that at least temporarily 
invalidates a base closing decision-would thwart the 
scheme's fundamental objectives. 

First, i t  seems clear that judicial review would un- 
dermine the concepts of speed and finality that Con- 
gress regarded as vital parts of its plan. See Morris 
v. Gressette, 432 U.S. 491, 503-04 (1977). In the 
vast majority of cases, judicial review could not be 
completed within the short time limits imposed by 
the Act. The majority acknowledges (maj. typescript 
a t  17) that "the Act's timetable is inconsistent with 
judicial review prior to the final decision on which 
bases to close," but the majority "sees little tension 
between that timetable and judicial review after a 
final list of bases for closure" has been approved by 
the President and not disapproved by the Congress. 

I disagree. The new scheme crafted by Congress 
contemplates that a truly "final" decision on a pack- 
age of closings and realignments would be completed 
within the short time periods set out.16 The scheme 

l e  In providing for very limited NEPA review--of property 
disposal and relocation actions to be taken after a final closing 
or  alignment decision (1990 Act 5 2905 ( c )  (2) )-Congress 
imposed a very short (60-day) statute of limitations. No 



did not contern~plate that this "final" decision would 
then be subjecit to judicial review, possible reversal, 
and further acaItion by the Commission, the President, 
and the Congress. 

Furthermore, judicial review of one part of a pur- 
portedly "final" package will often implicate other 
parts of the package. Decisions regarding base clos- 
ings sometimes involve hard choices concerning the 
relative merits of comparable bases. (In this case, 
for example, a major theme in the plaintiffs' com- 
plaint is the Philadelphia Naval Yard's claimed 
superiority over other similar naval yards that the 
Commission evaluated more highly and therefore 
recommended bcs retained.) Thus, if the Commission 
decides to recomnlend closure of [sic] base A rather 
than Base B and the decision on Base A is reversed 
after judicial review of the Commission's procedures, 
the decision to :recommend retention of Base B will 
logically be called into question. In this way, judicial 
review of one part of the "final" package may re- 
open other parts of the package as well-or require 
the taxpayers to pay for clearly redundant facilities. 

Not only woultl judicial review after a purportedly 
"final" decision upset the timetable set out in the Act, 
but such review would undermine the concept that 
neither the Presiclent nor Congress should be per- 
mitted to approve or disapprove the closing of a 
particular base but should instead be restricted to 
choosing between acceptance or rejection of the Com- 
mission's entire package. If the plaintiffs in this case 
succeed on their underlying APA claims and the 

statute of limitations was prescribed for a suit of the type 
as issue here. This seems a clear indication that no such 
suits were conternp1;ited. 



Commission is required to conduct further proceed- 
ings and issue a new recommendation regarding the 
Philadelphia Naval Yard, the President and the Con- 
gress would then be placed in precisely the situation 
that the new scheme was designed to avoid---deciding 
whether to close or spare a single base. 

In sum, i t  seems to me that the statutory scheme is 
grounded on concepts--speed, finality, and limiting 
the President and the Congress to an all-or-nothing 
choice on a package or recommendations-that are 
inconsistent with judicial review under the APA. 
Certainly I do not suggeet that review of the decision 
regarding the Philadelphia Naval Yard will bring the 
statutory scheme tumbling down, and I am unable 
to predict what effect if any the precedent set by this 
case will have on litigation concerning future at- 
tempted closings. I conclude only that judicial review 
of base closing and realignment decisicms is concep- 
tually inconsistent with the innovative scheme en- 
act& by Congress. This analysis, reinforced by the 
legislative history, leads me to the conclusion that 
base closing decisions are not reviewable under the 
APA. 

A True Copy : 

Clerk of the United States Court. of Appeals 
for the Third Circuit 



APPENDIX C 

SUPREME COTJRT OF THE UNITED STATES 

SEAN O'KEEFE, ACTING SECRETARY OF THE NAVY, 
ICT AL., PETITIONERS 

On 'Writ of Certiorari to the 
United States Court of Appeals 

for the Third Circuit 

THIS CAUSE having been submitted on the peti- 
tion for a writ of certiorari and response thereto, 

ON CONSIDERATION WHEREOF, i t  is  ordered 
and adjudged by this Court that the judgment of the 
above Court in this cause is vacated and the case is 
remanded to the YJnited States Court of Appeals for 
the Third Circuit for further consideration in light 
of Franklin v. Ma.ssachusetts, 505 U.S. - (1992). 



84a 

SUPREME COURT OF THE UNITED STATES 

SEAN O'KEEFE, ACTING SECRETARY OF THE NAVY, 
ET AL., PETITIONERS 

ARLEN SPECTER, ET AL. 

ORDER ALLOWING CERTIORARI 

Filed November 9,1992 

The petition herein for writ of certiorari to the 
United States Court of Appeals for the Third Cir- 
cuit is granted. 



APPENDIX D 

IN THE UNITED STATES DISTRICT COURT 
FOR TEIE EASTERN DISTRICT 

OIi' PENNSYLVANIA 

C\ilril Action No. 91-4322 

SEN'. .ARLEN SPECTER, ET AL. 

H. LAWRENCE GARRETT, 111, 
SECREITARY OF THE NAVY, ET AL. 

[F:ilc?d November 1,19911 

MEMORANDUM AND ORDER 

I will grant .the defendants' motion to dismiss 
because : 

(a)  the statute precludes judicial review; and 
(b) the politiclzl question doctrine forecloses judi- 

cial intervention. 

A. THE STA.TUTE PRECLUDES JUDICIAL 
REVIEW 

Plaintiffs have asserted that their right to judicial 
review for Counts I and I1 arises undelr the Adminis- 



trative Procedure Act, 5 U.S.C. §§  551-706 (1977), 
hereafter APA. 

The presumption of judicial review of federal 
agency action under the APA is well established. 
See Abbott Laboratories v. Gardner, 387 U.S. 136, 
141 (1967) . This presumption, like all presumptions 
us& in interpreting statutes, may be overcome by the 
appropriate showing of congressional intent. Block V. 
Community Nutrition Zlnstitute, 467 U.S. 340, 349 
(1984). The APA specifically provides two methods 
for overcoming the presumption of judicial review in 
$701 (a).  For purposes of this case, we are con- 
cerned only with the first method in § 701 (a) (1) , 
which provides for no judicial review under the APA 
"to the extent t h a L ( 1 )  statutes preclude judicial 
review . . ." 5 U.S.C. $ 5  701 (a)  (1) (1977). 

In determining whether a statute precludes judicial 
review, the Supreme Court has instructed courts to 
look a t  "specific language or specific legislative his- 
tory that is a reliable indicator of congressional in- 
tent," "the collective import of legislative and judicial 
history behind a particular statute," and "inferences 
of intent drawn from the statutory scheme as a 
whole." Block, 467 U.S. a t  349. As long as the con- 
gressional intent to preclude judicial review is "fairly 
discernible in the statutory scheme," tbe presumption 
favoring judicial review has been overcome. Id. at 
351. 

Applying these standards, the court finds that the 
Defense Base Closure and Realignment Act of 1990 
precludes judicial review for the following reasons. 
Initially, specific language in the legislative history 
of the Act indictates a congressional intent to pre- 
clude judicial review. The House conference Re- 
port provides : 



The rulemaliing (5  U.S.C. 553) and adjudication 
(5 U.S.C. 554) provisions of the Administrative 
Procedures Act (5  U.S.C. 551 et seq.) contain 
explicit exemptions for "the conduct of military 
or foreign r~fYairs function." An action falling 
within this exception, as the decision to clear and 
realign bases surely does, is immune from the 
provisions of the Administrative Procedures Act 
dealing with hearings (5 U.S.C. 556) and final 
agency decisions (5 U.S.C. 557). Due to the 
military affa~irs exception to the Administrative 
Procedure Act,, no final agency action occurs in 
the case of v:trious actions required under the 
base closure process contained in this bill. These 
actions, therefore, would not be subject to the 
rulemaking and adjudication requirements, and 
would not be subject to judicial review. Specific 
actions which would not be subject to judicial 
review inclucle the issuance of a force structure 
plan . . . , the issuance of selection criteria . . . , 
the Secretary of Defense's recommendation of 
closures and realignments of military installa- 
tions . . . , the decision of the President . . . , 
and the Secretary's actions to carry out the 
recommendatjons of the Commission. . . . 

H.R. Conf. Rep. 10:L-923, lOlst Cong., 2d Sess. 706, 
reprinted in 1990 1J.S. Code Cong. & Admin. News 
3110,3258. 

This passage in the legislative history expresses a 
clear congressional intent to preclude judicial review 
under the APA of :dl actions taken pursuant to the 
Base Closure Act. 

Other indicia of statutory intent to preclude ju- 
dicial review is the Act's concern with "the timely 



closure and realignment of military installations." 
Section 2901 (b) . The House Conference Report 
stated a desire for the base closure process under the 
1990 Act to correct the failings of the base closure 
process under the then existing law, which included 
that closures and realignments "take a considerable 
period of time and involve nunierous opportunities 
for challenge in court." H.R. Conf. Rep. 101-923, 
10lst Cong. 2d Sess. 705, reprinted in 1990 U.S. 
Code Cong. & Admin. News 3110, 3257. The Report 
further stated that the new process under the 1990 
Act "involving an independent, outside commission 
will permit base closures to go forward in a prompt 
and rational manner." Id. 

This language in the legislative history indicates 
that there was concern that judicial review of base 
closures had been preventing the base closure process 
from moving forward in a timely manner. The de- 
sire to correct this shortcoming under the then exist- 
ing law further supports the contention that no ju- 
dicial review was contemplated by the 1990 Act. 
While the arguments proposed by both sides on this 
issue are extensive, I have written this memorandum 
in a rather summary fashion in the interest of time, 
but not a t  the expense of a thorough analysis of the 
arguments on both sides. In brief, I find that the 
intent to preclude judicial review is "fairly discern- 
ible in the statutory scheme." 

B. T H E  POLITICAL QUESTION DOCTRINE 
FORECLOSES JUDICIAL INTERVENTION 

"Our discussion, even a t  the price of extending this 
opinion, requires review of a number of political ques- 
tion cases, in order to expose the attributes of the 
doctrine-attributes which, in various settings, di- 



verge, combine, appear and disappear in seemingly 
disorderliness". Baker v. Carr, 369 U.S. 186, 210 
(1962). 

Based on my own review of cases as well as trea- 
tises on the subject, I believe that Justice Brennan's 
statement in the Baker case, supra, remains as true 
today as it was 29 years ago. Nevertheless, the Baker 
case did describe the attributes of a political question 
and expressed tlhem in the following manner : 

It is apparent that several formulations which 
vary slightly according to the settings in which 
the questions arise may describe a political ques- 
tion, although each has one or more elements 
which identify it as essentially a function of the 
separation of powers. Prominent on the sur- 
face of any case held to involve a political 
question is found a textually demonstrable con- 
stitutional commitment of the issue to a coordi- 
nate politictal department; or a lack of judicially 
discoverable and manageable standards f o r  re- 
solving it; or the impossibility of deciding with- 
out an initial policy determination of a kind 
clearly for nonjudicial discretion; or the impos- 
sibility of a court's undertaking independent 
resolution without expressing lack of the respect 
due cmrdimate branches of government; or an 
unusual need for unquestioning adherence to a 
political decision already made; or the potenti- 
ality of enibarrassment from multifarious pro- 
nouncements by various departments on one 
question. 

In a sense, tihe invoking of the political question 
doctrine is no more than a correlative of my first 



conclusion that the Defense Base Closure and Re- 
alignment Act of 1990 precludes judicial review. 

On the other hand, the doctrine can stand by itself, 
i t  seems to me, as one which recognizes that in certain 
cases, the concept of separation of powers strongly 
suggests that the judiciary should defer in certain 
controversies to one or both of the other branches of 
government. 

In reviewing the formulations in Baker, I felt that 
the present case represented one which was impossible 
for the court to resolve independently without express- 
ing lack of respect due the coordinate branches of 
government. 

The respect due to the other branches of govern- 
ment comes in part from a recognition that all 
branches are deeply concerned with conducting their 
affairs in the manner which is consistent with the con- 
stitution. Indeed, all three branches are involved in 
interpreting it. It is true, of course, that normally 
the judicial branch undertakes the ultimate review of 
laws and in so doing will not always agree with the 
interpretation of the other branches. 

Under the political question doctrine, when should 
the judiciary defer to the other branches' views as 
opposed to simply undertaking judicial review and 
stating its own views, whether or not they differ from 
the other branches? 

Unfortunately, there is no particular guidance in 
case law for determining the answer to that question 
as the first quotation from Baker indicates. The 
simple answer is, RARELY. Nevertheless, one must 
view the particular setting in which the question is 
raised. The case now before me comes with a sig- 
nificantly long history of attempts to close military 



bases and the problems resulting from such attempts. 
The Act of 1!390 is the most recent in a series of 
efforts by Congress to' resolve those problems fairly. 
Among other things, i t  provides for a review by Con- 
gress of the recommendations of the Commission, 
thereby giving members of Congress the opportunity 
to dispute tholse recommendations. As permitted by 
the Act, both the President and the Congress have 
approved the recommended base closures. While plain- 
tiffs view defeiiclants' raising of the political question 
doctrine as specious, I must disagree. Although I 
view i t  as a doctrine which should be used sparingly, 
this case fairly calls for its invocation. 

In conclusioii, I believe that i t  would be impossible 
to undertake judicial review of the decision on base 
closures made b,y the duly elected representatives of 
this country without expressing a lack of the respect 
due those branches of government. 

Based on the foregoing opinion, the folllowing order 
is entered : 

ORDER 

AND NOW, this 1st day of November, 1991, i t  is 
hereby ORDEIRED that defendants' Motion to1 Dis- 
miss is GRANTED; the court enters judgment for 
the defendants and the plaintiffs' claims are DIS- 
MISSED WITH PREJUDICE. 

/s/ Ronald L. Buckwalter 
RONALD L. BUCKWALTER, J. 
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WILLIAM F. REIL, METALS TRADES COUNCIL, LOCAL 
687, MACHINI'STS, RONALD WARRINGTON, THE 
PLANNERS ESTIMATORS PROGRESSMAN & SCHEDUL- 
ERS UNION, ]LOCAL NO. 2, APPELLANTS 

SUR PICTITION FOR REHEARING 

BEFORE : SLOVITER, Chief Judge, STAPLETON, 
MANSMANTJ, GREENBERG, HUTCHINSON, 

SCIRICA, COWEN, NYGAARD, ALITO, 
ancl 'LEWIS, Circuit Judges 

The petition :€or rehearing filed by appellees in the 
above-entitled ease having been submitted to the 
judges who participated in the decision of this Court 
and to all the other available circuit judges of the 



circuit in regular active service, and no judge who 
concurred in the decision having asked for rehearing, 
and a majority of the circuit judges of the circuit in 
regular active service not having voted for rehearing 
by the court in banc, the petition fo r  rehearing is 
denied. Judge Hutchinson, Judge Nygaard, and 
Judge Alito would have granted rehearing in banc. 

By the Court 

/s/ WALTER STAPLETON 
Circuit Judge 

Dated : June 14,1993 



APPENDIX F 

UNITED STATES COURT O F  APPEALS 
FOR THE THIRD CIRCUIT 

SEN. ARLEN SPECTER; SEN HARRIS WOFFORD; SEN. 
BILL BRADLEY; SEN. FRANK R. LAUTENBERG; GOV- 
ERNOR ROBERT P. CASEY; COMMONWEALTH OF 

PENNSYLVAPJIA; ERNEST D. PREATE, JR., PENNSYL- 
VANIA ATTORNEY GENERAL ; REP. CURT WELDON, 
REP. THOMA s FOGLIETTA ; REP. ROBERT ANDREWS ; 
REP. R. LAWRENCE COUGHLIN; CITY OF PHILA- 
DELPHIA ; H:o WARD J. LANDRY ; INTERNATIONAL 
FEDERATION OF PROFESSIONAL AND TECHNICAL 
ENGINEERS, LOCAL 3, WILLIAM F. REIL; METAL 
TRADES COUNCIL, LOCAL 687 MACHINISTS; GOVER- 
NOR JAMES J. FLORIO; STATE O F  NEW JERSEY; 
ROBERT J. DEL TUFO, NEW JERSEY ATTORNEY 
GENERAL, ; GOVERNOR MICHAEL N. CASTLE ; STATE 
OF DELAWARE; REP. PETER H. KOSTMEYER; REP. 
ROBERT A. 1 3 0 ~ ~ ~ 1 ,  RONALD WARRINGTON ; PLAN- 
NERS ESTIM ATORS PROGRESSMAN & SCHEDULERS 
UNION LOCAL NO. 2 v. 

H. LAWRENCE GARRETT, 111, SECRETARY OF THE 
NAVY; RICHARD CHENEY, SECRETATY OF DEFENSE; 
THE DEFENSE BASE CLOSURE AND REALIGNMENT 
COMMISSION, AND ITS MEMBERS; JAMES A. COUR- 
TER; WILLIAM L. BALL, I I I ;  HOWARD H. CALLA- 
WAY ; DUANIE H. CASSIDY ; ARTHUR LEVITT, JR. ; 
JAMES C. SM[TH, 11; ROBERT D. STUART, JR. 



U.S. SEN. ARLEN SPECTER, U.S. SEN. HARRIS WOF- 
FORD, U.S. SEN. BILL BRADLEY, U.S. SEN. FRANK 
R. LAUTENBERG; GOVERNOR ROBERT P. CASEY, THE 
COMMONWEALTH OF PENNSYLVANIA; PENNSYL- 
VANIA ATTORNEY GENERAL ERNEST D. PREATE, JR., 
GOVERNOR JAMES J. FLORIO, THE STATE OF NEW 
JERSEY, NEW JERSEY ATTORNEY GENERAL ROBERT 
J. DEL TUFO, GOVERNOR MICHAEL N. CASTLE; THE 
STATE OF DELAWARE, U.S. REP. CURT WELDON, 
U.S. REP. THOMAS FOGLIETTA, U.S. REP. ROBERT 
E. ANDREWS, U.S. REP. R. LAWRENCE COUGHLIN; 
U.S. REP. PETER H. KOSTMEYER, U.S. REP. ROBERT 
A. BORSKI, THE CITY OF PHILADELPHIA, HOWARD 
J. LANDRY, INTERNATIONAL FEDERATION OF PRO- 
FESSIONAL AND TECHNICAL ENGINEERS, LOCAL 3, 
WILLIAM F. REIL, METALS TRADES COUNCIL, LOCAL 
687, MACHINISTS, RONALD WARRINGTON ; THE 
PLANNERS ESTIMATORS PROGRESSMAN & SCHED- 
ULERS UNION, LOCAL NO. 2, APPELLANTS 

SUR PETITION FOR REHEARING 

Before: SLOVITER, Chief Judge, STAPLETON, MANS- 
MANN, GREENBERG, HUTCHINSON, SCIRICA, COWEN, 
NYGAARD, and ALITO, Circuit Judges 

The petition for rehearing filed by appellees in the 
aboveentitled ease having been submitted to the 
judges who participated in the decision of this Court 
and to all the other available circuit judges of the 
circuit in regular active service, and no judge who 
concurred in the decision having asked for rehearing, 
and a majority of the circuit judges of the circuit in 



regular active service nolt having voted for rehearing 
by the court in banc, the petition for rehearing is 
denied. 

Judge Alitoi ~vould have granted rehearing. 

By the Court, 

/s/ WALTER K. STAPLETON 
Circuit Judge 

Dated: May 201, 1992 



APPENDIX G 

Defense Base Closure and Realignment Act of 1990, Pub. L. 
No. 101-510,104 Stat. 1808, as amended;" 10 U.S.C. 2687 note 
(Supp. IV 1992). 

"SEC. 2901. SHORT TITLE AND PURPOSE 

"(a) SHORT TITLE.-This part may be cited as 
the 'Defense Base Closure and Realignment Act of 
1990'. 

"(b) PURPOSE.-The purpose of this part is to 
provide a fair  process that will result in the timely 
closure and realignment of military installations in- 
side the United States. 

"SEC. 2902. THE COMMISSION 

" (a) ESTABLISHMENT.-There is established an 
independent commission to be known as  the 'Defense 
Base Closure and Realignment Commission'. 

" (b) DuTIEs.-T~~ Commission shall carry out 
the duties specified for it in this part. 

" ( c )  APPOINTMENT.- (1) (A) The Commission 
shall be composed of eight members appointed by the 
President, by and with the advise and consent of the 
Senate. 

"(B) The President shall transmit t~ the Senate 
the nominations folr appointment to the Commis- 
sion- 

* See National Defense Authorization Act for Fiscal Years 
1992 and 1993, Pub. L. No. 102-190, Tit. 111, 5 344 (b) ( I ) ,  
!I%. XXVIII, $8 2821, 2827(a), 105 Stat. 1344-1345, 1544- 
1546, 1551; National Defense Authorization Act for Fiscal 
Year 1993, Pub. L. No. 102-484, Tit. X, 5 1054(b), Tit. 
XXVIII, 5 2821 (b), 106 Stat. 2502, 2607-2608. 



"(i) by no later than January 3, 1991, in the 
case of members of the Commission whose terms 
will expire at the end of the first session of the 
102nd Congress ; 

"(ii) by no later than January 25, 1993, in 
the case a€ members of the Commission whose 
terms will expire a t  the end of the first session 
of the 103rd Congress ; and 

"(iii) by no later than January 3, 1995, in 
the case o:€ members of the Commission whose 
terms will expire a t  the end of the first session 
of the 104tlh Congress. 

"(C) If the President does not transmit to Con- 
gress the nomi~~ations for appointment to the Com- 
mission on or lxfore the date specified for 1993 in 
clause (ii) of subparagraph (B) or for 1995 in clause 
(iii) of such subparagraph, the process by which 
military installations may be selected for closure or 
realignment under this part with respect to that year 
shall be terminated. 

" ( 2 )  In selecting individuals for nominations for 
appointments to the Commission, the President should 
consult with- 

" (A) the Speaker of the House of Representa- 
tives conceirning the appolintment of two mem- 
bers ; 

"(B) the majority leader of the Senate con- 
cerning the appointment of two members ; 

" (C) the minority leader of the House of Rep- 
resentative~; concerning the appointment of one 
member; and 
"(D) the minofrity leader of the Senate con- 

cerning the appointment ob one member. 
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"(3) At  the time the President nominates indi- 
viduals for appointment to the Commission for each 
session of Congress r e f e d  to in paragraph (1) 
(B), the President shall designate one such individ- 
ual who shall serve as Chairman of the Commission. 

" (d) TERMS.-(1) Except as provided in para- 
graph (2), each member of the Commission shall 
serve until the adjournment of Congress sine die for 
the session during which the member was appointed 
to the Commission. 

"(2) The Chairman of the Commission shall serve 
until the confirmation of a successor. 

" (e) MEETINGS.- (1  ) The Commission shall meet 
only during calendar years 1991, 1993, and 1995. 

"(2) (A)  Each meeting of the Commission, other 
than meetings in which classified information is to 
be discussed, shall be open to the public. 

"(B) All the proceedings, information, and delib- 
erations of the Commission shall be open, upon re- 
quest, to the following: 

" (i)  The Chairman and 'the ranking minority 
party member of the Subcommittee on Readi- 
ness, Sustainability, and Support of the Commit- 
tee on Armed Services of the Senate, or  such 
other members of the Subcommittee designated 
by such Chairman or ranking minority party 
member. 

"(ii) The Chairman and the ranking minority 
party member of the Subcommittee on Military 
Installations and Facilities olf the Committee on 
Armed Services of the House of Representatives, 
or such other members of the Subcommittee des- 
ignated by such Chairman or ranking minority 
party member. 



"(iii) The Chairmen and ranking minority 
party members of the Subcommittees on Military 
Construction of the Committees on Appropria- 
tions of the Senate and of the House of Reprec 
sentatives, or such other members of the Subcom- 
mittees designated by such Chairmen or ranking 
minority party members. 

" ( f ) VACAN c IES.-A vacancy in the Commission 
shall be filled in the same manner as the original 
appointment, but the individual appointed to fill the 
vacancy shall serve only for the unexpired portion of 
the term for vrhich the individual's predecessor was 
appointed. 

" (g) PAY ANT) TRAVEL EXPENSES.-(1) (A) Each 
member, other than the Chairman, shall be paid at a 
rate equal to the daily equivalent of the minimum 
annual rate of basic pay payable folr level IV of the 
Executive Schedule under section 5315 of title 5, 
United States Code, for each day (including travel 
time) during iwllich the member is engaged in the 
actual performance of duties vested in the Commis- 
sion. 

"(B) The Chairman shall be paid for each day 
referred to in subparagraph (A) a t  a rate equal to 
the daily equivalent of the minimum annual rate of 
basic pay payable for level I11 of the Executive Sched- 
ule under section 5314 of title 5, United States Code. 

" (2)  Members shall receive travel expenses, includ- 
ing per diem jin lieu of subsistence, in accordance 
with sections 5'702 and 5703 of title 5, United States 
Code. 

" (h) DIRECTOI~ O F  STAFF.- (1) the Commission 
shall, without ]regard to section 5311 (b) of title 5, 
United States Code, appoint a Director who has not 



served on active duty in the Armed Forms or as a 
civilian employee of the Department of Defense dur- 
ing the one-year period preceding the date of such 
appointment. 

" (2) The Director shall be paid a t  the rate of 
basic pay payable for level IV of the Executive Sched- 
ule under section 5315 of title 5, United States Code. 

"(i) STAFF.-(1) Subject to paragraphs (2) and 
(3) ,  the Director, with the approval of the Commis- 
sion, may appoint and fix the pay of additional per- 
sonnel. 

"(2) The Director may make such appointments 
without regard to the provisions of title 5, United 
States Code, governing appointments in the competi- 
tive service, and any personnel so appointed may be 
paid without regard to the provisions of chapbr 51 
and subchapter I11 of chapter 53 of that title relating 
to classification and General Schedule pay rates, ex- 
cept that an individual so appointed may not receive 
pay in excess o1f the annual rate of basic pay payable 
for GS-18 of the General Schedule. 

'6 (3) (A)  Not more than onethird of the personnel 
employed by or detailed to the Commission may be on 
detail from the Department olf Defense. 

" (B) (i)  Not more than onefifth of the profes- 
sional analysts of the Coimmission staff may be per- 
sons detailed from the Department of Defense to the 
Commission. 

"(ii) No person detailed from the Department of 
Defense to the Coimmission may be assigned as  the 
lead professional analyst with respect to a military 
department or defense agency. 

"(C) A person may not be detailed from the De 
partment of Defense to the Commission if, within 12 
months before the detail is to begin, that person par- 



ticipated persorlally and substantially in any matter 
within the Department of Defense concerning the 
preparation of recommendations for closures or re- 
alignments of military installations. 

"(D) No mttrrlber of the Armed Forces, and no 
officer or employee of the Department of Defense, 
may- 

"(i) prepare any report concerning the effec- 
tiveness, fil;ness, or efficiency of the performance 
on the stafl' of the Commission of any person dec 
tailed from the Department of Defense to that 
staff; 

" (ii) review the preparation of such a report; 
or 

"(iii) approve or disapprove such a report. 

" (4) Upon request of the Director, the head of any 
Federal department or agency may detail any of the 
personnel of that department or agency to the Com- 
mission to assist the Commission in carrying out its 
duties under this part. 

"(5) The Comptroller General of the United States 
shall provide assistance, including the detailing of 
employees, to the Commission in accordance with an 
agreementi entered into with the Commission. 

" (6) The following restrictions relating to the per- 
sonnel of the Commission shall apply during 1992 and 
1994 : 

"(A) There may not be more than 15 persons 
on the staff' st any one time. 

" (B) The staff may perfwm only such func- 
tions as art? necessary to prepare for the transi- 
tion to nevs membership on the Commission in 
the following year. 



"(C) No member of the Armed Forces and no 
employee of the Department of Defense may 
serve on the staff. 

" ( j ) OTHER AUTHORITY.- (1)  The Commission 
may procure by contract, to the extent funds are 
available, the temporary or intermittent services of 
experts or consultants pursuant to section 3109 of 
title 5, United States Code. 

" ( 2 )  The Commission may lease space and acquire 
personal property to the extent funds are available. 

"(k) FUNDING.-(1) There are authorized to be 
appropriated to the Commission such funds as  are 
necessary to carry out its duties under this part. 
Such funds shall remain available until expended. 

"(2) If no funds are appropriated to the Commis- 
sion by the end of the second session of the 10lst 
Congress, the Secretary of Defense may transfer, for 
fiscal year 1991, to the Commission funds from the 
Department of Defense Base Closure Account estab- 
lished by section 207 of Public Law 100-526 [set out 
below]. Such funds shall remain available until ex- 
pended. 

" ( 1 )  TERMINATION.--T~~ Commission shall termi- 
nate on December 31, 1995. 

" (m) PROHIBITION AGAINST RESTRICTING COMMU- 
~ 1 ~ ~ ~ 1 0 ~ ~ . - - S e c t i o n  1034 of title 10, United States 
Code, shall apply with respect to communications 
with the Commission. 

"SEC. 2903. PROCEDURE FOR MAKING REC- 
OMMENDATIONS FOR BASE CLOSURES AND 
REALIGNMENTS 
" (a )  FORCE-STRUCTURE PLAN.- ( 1) AS part of 

the budget justification documents submitted to Con- 
gress in support of the budget for the Department 



of Defense for each of the fiscal years 1992, 1994, 
and 1996, the Secretary shall include a force-struc- 
ture plan for the Armed Forces based on an assess- 
ment by the Secretary of the probable threats to the 
national security during the six-year period begin- 
ning with the fiscal year for which the budget re- 
quest is made and of the anticipated levels of funding 
that will be available for national defense purposes 
during such period. 

"(2) Such plan shall include, without any reference 
(directly or indirectly) to military installations in- 
side the United States that may be closed or realigned 
under such plan-- 

"(A) a description of the assessment referred 
to in paragrtaph (1) ; 

"(B) a description (i) of the anticipated 
force structure during and a t  the end of each 
such period for each military department (with 
specifications of the number and type of units 
in the acthe and reserve forces of each such de- 
partment), :and (ii) of the units that will need 
to be forward based, with a justification there- 
of) during and a t  the end of each such period; 
and 

"(C) a description of the anticipated imple- 
mentation (sf such force-structure plan. 

"(3)  The Secretary shall also transmit a copy of 
each such force-structure plan to the Commission. 

" (b) SELECTION CRITERIA.- (1) The Secretary 
shall, by no later than December 31, 1990, publish 
in the Federal :Register and transmit to the congres- 
sional defense committees the criteria proposed to be 
used by the Department of Defense in making recom- 
mendations for the closure or realignment of military 



installations inside the United States under this part. 
The Secretary shall provide an opportunity for public 
comment on the proposed criteria for a period of a t  
least 30 days and shall include notice of that opppor- 
tunity in the publication required under the preced- 
ing sentence. 

" (2) (A) The Secretary shall, by no later than 
February 15, 1991, publish in the Federal Register 
and transmit to the congressional defense committees 
the final criteria to be used in making recommenda- 
tions for the closure or realignment of military in- 
stallations inside the United States under this part. 
Except as provided in subparagraph (B) ,  such cri- 
teria shall be the final criteria to be used, along with 
the force-structure plan referred to in subsection (a) ,  
in making such recommendations unless disapproved 
by a joint resolution of Congress enacted on or be- 
fore March 15, 1991. 

"(B) The Secretary may amend such criteria, but 
such amendments may not become effective until they 
have been published in the Federal Register, opened 
to public comment for a t  least 30 days, and then 
transmitted to the congressional defense committees 
in final form by no later than January 15 of the 
year concerned. Such amended criteria shall be the 
final criteria to be used, along with the force-struc- 
ture plan referred to in subsection (a),  in making 
such recommendations unless disapproved by a joint 
resolution of Congress enacted on or before February 
15 of the year concerned. 
" (c) DOD RECOMMENDATIONS.- ( 1) The Secretary 

may, by no later than April 15, 1991, March 15, 1993, 
and March 15, 1995, publish in the Federal Register 
and transmit to the congressional defense committees 
and to the Commission a list of the military installa- 



tions inside the United States that the Secretary rec- 
ommends for closure or realignment on the basis of 
the force-structure plan and the final criteria re- 
ferred to in subsection (b) (2)  that are applicable 
to the year cor~cerned. 

"(2) The Secretary shall include, with the list of 
recommendatiorls published and transmitted pursuant 
to paragraph (I) ,  a summary of the selection proc- 
ess that resuhted in the recommendation for each in- 
stallation, including a justification for each recom- 
mendation. 

" (3) In co~lsidering military installations for clo- 
sure or realignment, the Secretary shall consider all 
military installations inside the United States equally 
without regard to whether the installation has been 
previously conlsjdered or proposed for closure or re- 
alignment by the Department. 

"(4) In addition to making all information used 
by the Secretary to prepare the recommendations un- 
der this subsection available to Congress (including 
any committee or member of Congress), the Secre- 
tary shall also make such information available to 
the Commissic~n and the Comptroller General of the 
United States. 

"(5) (A) Each person referred to in subparagraph 
(B), when su'bmitting information to the Secretary 
of Defense or the Commission concerning the closure 
or realignment of a military installation, shall certify 
that such information is accurate and complete to the 
best of that person's knowledge and belief. 

"(B) Subpa,ragraph (A) applies to the following 
persons : 

"(i) The Secretaries of the military depart- 
ments. 



" (ii) The heads of the Defense Agencies. 
"(iii) Each person who is in a position the 

duties of which include personal and substantial 
involvement in the preparation and submission 
of information and recommendations concerning 
the closure or realignment of military installa- 
tions, as designated in regulations which the Sec- 
retary of Defense shall prescribe, regulations 
which the Secretary of each military department 
shall prescribe for personnel within that mili- 
tary department, or regulations which the head 
of each Defense Agency shall prescribe for per- 
sonnel within that Defense Agency. 

"(6) In the case of any information provided to 
the Commission by a person described in paragraph 
(5) (B),  the Commission shall submit that informa- 
tion to the Senate and the House of Representatives 
to be made available to the Members of the House 
concerned in accordance with the rules of that House. 
The information shall be submitted to the Senate and 
the House of Representatives within 24 hours after 
the submission of the information to the Commis- 
sion. The Secretary of Defense shall prescribe regu- 
lations to ensure the compliance of the Commission 
with this paragraph. 

"(d) REVIEW AND RECOMMENDATIOXS BY THE 
COMMISSION.- ( 1)  After receiving the recommenda- 
tions from the Secretary pursuant to subsection (c) 
for any year, the Commission shall conduct public 
hearings on the recommendations. 

"(2) (A) The Commission shall, by no later than 
July 1 of each year in which the Secretary transmits 
recommendations to i t  pursuant to subsection (c), 
transmit to the President a report containing the 



Commission's findings and conclusions based on a re- 
view and anal-ysis of the recommendations made by 
the Secretary, together with the Commission's recom- 
mendations for closures and realignments of military 
installations inside the United States. 

"(B) Subject to subparagraph (C) ,  in making its 
recommendations, the Commission may make changes 
in any of the recommendations made by the Secretary 
if the Commisc;ion determines that the Secretary de- 
viated sub~tant~ially from the force-structure plan and 
final criteria referred to in subsection (c) (1) in mak- 
ing recommendations. 

"(C) In the case of a change described in subpara- 
graph (D) in the recommendations made by the Secreb 
tary, the Comrnission may make the changes only if 
the Commissior~-- 

" (i) makes the determination required by sub- 
paragraph (B) ; 

"(ii) determines that the change is consistent 
with the jiorce-structure plan and final criteria 
referred to in subsection (c) (1) ; 

" (iii) publishes a notice of the proposed change 
in the Felderal Register not less than 30 days 
before transmitting its recommendations to the 
President ;pursuant to paragraph (2) ; and 

" (iv) cc~nducts public hearings on the proposed 
change. 

" (D) Subpa:ra,graph (C) shall apply to a change by 
the Commission in the Secretary's recommendations 
that would- 

" ( i)  add a military installation to the list of 
military iristallations recommended by the Secre- 
tary for closure ; 



"(ii) add a military installation to the list of 
military installations recommended by the Secre- 
tary for realignment; or 

" (iii) increase the extent of a realignment of a 
particular military installation recommended by 
the Secretary. 

"(3) The Commission shall explain and justify in 
its report submitted to the President pursuant to par- 
agraph (2) any recommendation made by the Com- 
mission that is different from the recommendations 
made by the Secretary pursuant to subsection (c). 
The Commission shall transmit a copy of such report 
to the congressional defense committees on the same 
date cm which i t  transmits its recommendations to the 
President under paragraph (2). 

"(4) After July 1 of each year in which the Com- 
mission transmits recommendations to the President 
under this subsection, the Commission shall promptly 
provide, upon request, to any Member of Congress in- 
formation used by the Commission in making its rec- 
ommendations. 

"(5) The Comptroller General of the United States 
shall- 

" (A) assist the Commission, to the extent re- 
quested, in the commission's review and analysis 
of the recommendations made by the Secretary 
pursuant to subsection ( c )  ; and 

" (B) by no later than April 15 of each year in 
which the Secretary makes such recommenda- 
tions, transmit to the Congress and to t.he Com- 
mission a report containing a detailed analysis 
of the Secretary's recommendations and selection 
process. 
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" (e) REVIEW BY THE PRESIDENT.-(1) The Presi- 
dent shall, by no later than July 15 of each year in 
which the Connrnission makes recommendations under 
subsection (d) ,  transmit to the Commission and to the 
Congress a report containing the President's approval 
or disapprovall of the Commission's recommendations. 

" (2) If the President approves all the recommenda- 
tions of the Con~mission, the President shall transmit 
a copy of sucl~  recommendations to the Congress, to- 
gether with a certification of such approval. 

" (3) If the President disapproves the recommenda- 
tions of the Commission, in whole or in part, the 
President sha'll transmit to the Commission and the 
Congress the yeasons for that disapproval. The Com- 
mission shall then transmit to the President, by no 
later than August 15 of the year concerned, a revised 
list of recomnlendations for the closure and realign- 
ment of military installations. 

" (4) If the President approves all of the revised 
recommendations of the Commission transmitted to 
the President under paragraph (3)' the President 
shall transmit a copy of such revised recommenda- 
tions to the Congress, together with a certification of 
such approval. 

"(5) If the President does not transmit to  the Con- 
gress an approval and certification described in para- 
graph (2) or ('4) by September 1 of any year in 
which the Conlmission has transmitted recommenda- 
tions to the President under this part, the process by 
which military installations may be selected for clo- 
sure or realignment under this part with respect to 
that year shall be terminated. 



"SEC. 2904. CLOSURE AND REALIGNMENT OF 
MILITARY INSTALLATIONS 

"(a) IN G E N E R A L . - ~ u ~ ~ ~ ~ ~  to subsection (b),  the 
Secretary shall- 

"(1) close all military installations recom- 
mended for closure by the Commission in each 
report transmitted to the Congress by the Presi- 
dent pursuant to section 2903 (e) ; 

" (2) realign all military installations recom- 
mended for realignment by such Commission in 
each such report; 

" (3) initiate all such closures and realignments 
no later than two years after the date on which 
the President transmits a report to the Congress 
pursuant to section 2903 ( e )  containing the rec- 
ommendations for such closures or realignments ; 
and 

"(4) complete all such closures and realign- 
ments no later than the end of the six-year period 
beginning on the date on which the President 
transmits the report pursuant to section 2903 (e) 
containing the recommendations for such cloc 
sures or realignment. 

" (b) CONGRESSIONAL DISAPPROVAL.- ( 1) The Sec- 
retary may not carry out any closure or realignment 
recommended by the Commission in a report transmit- 
ted from the President pursuant to section 2903 (e j  
if a joint resolution is enacted, in accordance with the 
provisions of section 2908, disapproving such recom- 
mendations of the Commission before the earlier of- 

"(A) the end of the 45-day period beginning 
on the date on which the President transmits 
such report; or 



"(B) the adjournment of Congress sine die for 
the session during which such report is trans- 
mitted. 

" (2) For purposes of paragraph (1) of this sub- 
section and sub~~ections (a)  and (c) of section 2908, 
the days on which either House of Congress is not in 
session because of an adjournment of more than three 
days to a day cei-tain shall be excluded in the computa- 
tion of a period. 

"SEC. 2905. IN[E'LEMENTATION 

"(a) IN GENERAL.-(1) In closing or realigning 
any military installation under this part, the Secre- 
tary may- 

"(A) take such actions as may be necessary to 
close or realign any military installation, includ- 
ing the acquisition of such land, the construction 
of such replacement facilities, the performance 
of such activities, and the eonduct of such ad- 
vance planning and design as may be required to 
transfer functions from a military installation 
being closetl or realigned to another military 
installation, and may use for such purpme funds 
in the Accoiunt or funds appropriated to the De- 
partment of Defense for use in planning and 
design, mirior construction, or operation and 
maintenance ; 

" ( B ) provide- 

"(i) economic adjustment assistance to 
any coinmunity located near a military in- 
stallation being closed or realigned, and 

" (ii) community planning assistance to 
any coinmunity located near a military in- 



stallation to which functions will be trans- 
ferred as a result of the closure or realign- 
ment of a military installation, 

if the Secretary of Defense determines that the 
financial resources available to the community 
(by grant or otherwise) for such purposes are 
inadequate, and may use for such purposes funds 
in the Account or funds appropriated to the De- 
partment of Defense for economic adjustment 
assistance or community planning assistance; 

"(C) carry out activities for the purposes of 
environmental restoration and mitigation at any 
such installation, and shall use for such purposes 
funds in the Account; 

" (D) provide outplacement assistance to civil- 
ian employees employed by the Department of 
Defense a t  military installations being closed or 
realigned, and may use for such purpose funds in 
the Account or funds appropriated to the Depart- 
ment of Defense for outplacement assistance to 
employees ; and 

"(E) reimburse other Federal agencies for ac- 
tions performed a t  the request of the Secretary 
with respect to any such closure or  realignment, 
and may use for such purpose funds in the Ac- 
count or funds appropriated ta the Department 
of Defense and available for such purpose. 

"(2) In carrying out any closure or realignment 
under this part, the Secretary shall ensure that envi- 
ronmental restoration of any property made excess to 
the needs of the Department of Defense as a result of 
such closure or realignment be carried out as soon as 
possible with funds available for such purpose. 



" (b) MANAGEMENT AND DISPOSAL OF PROPERTY.- 
(1) The Administrator of General Services shall dele- 
gate to the Secretary of Defense, with respect to ex- 
cess and surplucs real property and facilities located 
a t  a military installation clwed or realigned under 
this part-- 

"(A) the authority of the Administrator to 
utilize excess property under section 202 of the 
Federal Property and Administrative Services 
Act of 1949 (40 U.S.C. 483) ; 

" ( B) the authority of the Administrator to dis- 
pose of surplus property under section 203 of 
that Act (40 U.S.C. 484) ; 

" (C) the authority of the Administrator to 
grant approvals and make determinations under 
section 13(g) of the Surplus Property Act of 
1944 (50 U.S.C. App. 1622 (g) ) ; and 

" (D) the authority of the Administrator to dei 
termine the availability of excess or surplus real 
property for wildlife conservation purposes in 
accordance with the Act of May 19, 1948 (16 
U.S.C. 667b). 

" (2) (A) Subject to subparagraph (C) , the Secre- 
tary of Defense shall exercise the authority delegated 
to the Secretary pursuant to paragraph (1) in ac- 
cordance with- 

"(i) all regulations in effect on the date of the 
enactment of this Act I[Nov. 5, 19901 governing 
the utilization of excess property and the disposal 
of surplus property under the Federal Property 
and Administrative Services Act of 1949 [40 
U.S.C. 471 et seq.] ; and 

"(ii) all regulations in effect on the date of 
this Act governing the conveyance and disposal 



of property under section 13 (g) of the Surplus 
Property Act of 1944 (50 U.S.C. App. 1622 ( g )  ). 

"(B) The Secretary, after consulting with the Ad- 
ministrator of General Services, may issue regula- 
tions that are necessary to carry out the delegation of 
authority required by paragraph (1  ) . 

"(C) The authority required to be delegated by 
paragraph (1) to the Secretary by the Administrator 
of General Services shall not include the authority to 
prescribe general policies and methods for utilizing 
excess property and disposing of surplus property. 

"(D) The Secretary of Defense may transfer real 
property or facilities located a t  a military installation 
to be closed or realigned under this part with or with- 
out reimbursement, to a military department or other 
entity (including a nonappropriated fund instrumen- 
tality) within the Department of Defense or the 
Coast Guard. 

" (E)  Before any action may be taken with respect 
to the disposal at any military installation to be closed 
or realigned under this part, the Secretary of Defense 
shall consult with the Governor of the State and the 
heads of the local government concerned for the pur- 
pose of considering any plan for the use of such prop- 
erty by the local community concerned. 

" (c) APPLICABILITY OF NATIONAL ENVIRONMENTAL 
POLICY ACT OF 1969.-(1) The provisions of the Na- 
tional Environmental Policy A d  of 1969 (42 U.S.C. 
4321 et seq.) shall not apply to the actions of the 
President, the Commission, and, except as provided in 
paragraph (Z), the Department of Defense in carry- 
ing out this part. 

"(2) (A) The provisions of the National Environ- 
mental Policy Act of 1969 shall apply to actions of 



the Department of Defense under this part (i) dur- 
ing the process of property disposal, and (ii) during 
the process of :relocating functions from a military 
installation being closed or realigned to another mili- 
tary installation after the receiving installation has 
been selected but before the functions are relocated. 

" (B) In applying the provisions of the National 
Environmental Policy Act of 1969 to the processes 
referred to in subparagraph (A) ,  the Secretary of 
Defense and the Secretary of the military deparb 
ments concerned shall not have 60 consider- 

" (i) the need for closing or realigning the mili- 
tary installation which has been recommended 
for closure o r  realignment by the Co~mmission; 

" ( ii) the need for transferring functions to 
any mili tar ,~ installation which has been selected 
as the receiving installation; or 

" (iii) military installations alternative to 
those recommended or selected. 

" (3) A civil action for judicial review, with respect 
to any requirement of the National Environmental 
Policy Act of 1969 to the extent such Act is applicable 
under paragrap11 (2) ,  of any act or failure to act by 
the Department of Defense during the closing, re- 
aligning, or relocating of functions referred to in 
clauses (i) and ( ii) of paragraph (2) (A),  may not 
be brought more than 60 days after the date of such 
act or failure to <act. 

" (d) WAIVER.. - -T~~ Secretary of Defense may close 
or realign military installations under this part with- 
out regard to- 

"(1) any provision of law restricting the use 
of funds falr closing or realigning military in- 



stallations included in any appropriations or  au- 
thorization Act ; and 

" (2) sections 2662 and 2687 of title 10, United 
States Code. 

"SEC. 2906. ACCOUNT 

"(a) IN GENERAL.-(1) There is hereby estab- 
lished on the books of the Treasury an account to be 
known as the 'Department of Defense Base Closure 
Account 1990' which shall be administered by the 
Secretary as a single account. 

" (2) There shall be deposited into the Account- 

" (A) funds authorized for and appropriated 
to the Account; 

"(B) any funds that the Secretary may, sub- 
ject to approval in an appropriation Act, transfer 
to the Account from funds appropriated to the 
Department of Defense for any purpose, except 
that such funds may be transferred only after 
the date on which the Secretary transmits writ- 
ten notice of, and justification for, such transfer 
to the congressional defense committees ; and 

" (C) except a s  provided in subsection (d) pro- 
ceeds received from the transfer or disposal of 
any property a t  a military installation closed or 
realigned under this part. 

" (b) USE OF FUNDS.- (1) The Secretary may use 
the funds in the Account only for the purposes de- 
scribed in  section 2905 (a) .  

"(2) When a decision is made to use funds in the 
Account to carry out a construction project under 
section 2905(a) and the cost of the project will ex- 
ceed the maximum amount authorized by law for a 



minor military construction project, the S e c r h r y  
shall notify in writing the congressional defense corn- 
mittees of the na,ture of, and justification for, the 
project and the amount of expenditures for such 
project. Any such construction project may be car- 
ried out withouit regard to section 2802(a) of title 
10, U n i t 4  Statec; Code. 

"(c) REPORTS.--(I) No later than 60 days after 
the end of each liscal year in which the Secretary 
carries out activities under this part, the Secretary 
shall transmit a report to the congressional defense 
committees of the amount and nature of the deposits 
into, and the expenditures from, the Account during 
such fiscal yelar and of the amount and nature of 
other expenditures made pursuant to section 2905 (a)  
during such fiscal year. 

"(2) Unobligated funds which remain in the Ac- 
count after the termination of the Commission shall 
be held in the Account until transferred by law after 
the congressiona l defense committees receive the re- 
port transmitted under paragraph (3) .  

"(3)  No later than 60 days after the termination 
of the Commissjon, the Secretary shall transmit to 
the congressional defense mmmittees a report con- 
taining an accou~lting of- 

"(A) all the funds deposited into and expended 
from the Account or okhemvise expended under 
this part;  artd 

"(B) any amount remaining in the Account. 

"(d) DISPOSAL OR TRANSFER OF COMMISSARY 
STORES AND PROPE:RTY PURCHASED WITH NONAPPRO- 
PRIATED FUNDS.-- ( 1 ) If any real property or facility 
acquired, constructed, or improved (in whole or in 
part) with commissary store funds olr nonappropri- 
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ated funds is  transferred or disposed of in connection 
with the closure or realignment of a military instal- 
lation under this part, a portion of the proceeds of 
the transfer or other disposal of property on that in- 
stallation shall be deposited in the reserve account 
established under section 204 (b) (4) (C)  of the De- 
fense Authorization Amendments and Base Closure 
and Realignment Act [Pub. L. 100-5261 (10 U.S.C. 
2687 note). 

"(2) The amount so deposited shall be equal to  the 
depreciated value of the investment made with such 
funds in the acquisition, construction, or improvement 
of that particular real property or facility. The de- 
preciated value of the investment shall be computed 
in accordance with regulations prescribed by the Sec- 
retary of Defense. 

"(3) The Secretary may use amounts in the ac- 
count (in such an aggregate amount as is provided in 
advance in appropriation Acts) folr the purpose of 
acquiring, constructing, and improving- 

" (A)  commissary s t o m ;  and 
"(B) real property and facilities for non- 

appropriated fund instrumentalities. 
" (4) As used in this subsection : 

"(A) The term 'commissary store funds' 
means funds received from the adjustment of, or 
surcharge on, selling prices a t  colmmissary stores 
fixed under section 2685 of title 10, United States 
Code. 

" (B ) The term 'nonappropriated funds' 
means funds received from a nonappropriated 
fund instrumentality. 

" ( C )  The term 'nonappropriated fund instru- 
mentality' means an instrumentality of the 



United St;ates under the jurisdiction of the 
Armed Forces (including the Army and Air 
Force Exchange Service, the Navy Resale and 
Services Support Office, and the Marine Corps 
exchanges) which is conducted for the comfort, 
pleasure, contentment, or physical or mental im- 
provement of members of the Armed Forces. 

" (e) ACCOUE~T EXCLUSIVE SOURCE O F  FUNDS FOR 
ENVIRONMENTAL RESTORATION PROJECTS.-EX~~~~ 
for funds depotsited into the Account under subsec- 
tion (a), funds appropriated to the Department of 
Defense may not be used for purposes described in 
section 2905 (a)  (I)  (C) . The prohibition in this sub- 
section shall expire upon the termination of the au- 
thority of the Secretary to carry out a closure or re- 
alignment undeir this part. 

"SEC. 2907. REPORTS 

"As part of thct budget request for fiscal year 1993 
and for each fiscal year thereafter for the Depart- 
ment of Defense, the Secretary shall transmit to the 
congressional defense committees of Cong~ess- 

" (1) a schedule of the closure and realign- 
ment actioiis to be carried out under this part in 
the fiscal year for which the request is made and 
an estimate of the total expenditures required 
and cost sa,vings to be achieved by each such cl+ 
sure and realignment and of the time period in 
which these savings are to be achieved in each 
case, together with the Secretary's assessment of 
the envirorlrrlental effects of such actions ; and 

" (2) a description of the military installa- 
tions, incli~cling those under construction and 



tihow planned for construction, to which fun* 
tions are to be transferred as a result of such 
closures and realignments, togelther with the Sec- 
~eta ry ' s  assessment of the environmental effects 
of such transfers. 

"SEC. 2908. CONGRESSIONAL CONSIDERA- 
TION OF COMMISSION REPORT 
"(a) TERMS O F  THE RESOLUTION.-For purpose 

of section 2904 (b), the term 'joint resolution' means 
only a joint resolution which is introduced within the 
10-day period boginning on the date on which the 
President transmits the report to the Congress under 
section 2903 (e) , and- 

" (1) which does not have a preamble; 
"(2) the matter after the resolving clause of 

which is as follows: 'That Congress disapproves 
the recommendations of the Defense Base Clo- 
sure and Realignment Commission as  submitted 
by the President on ', the blank space be- 
ing filled in with the appropriate date; and 

" (3)  the title of which is as follows : 'Joint 
resolution disapproving the recommendations of 
the Defense Base Closure and Realignment Com- 
mission.'. 

" (b) REFERRAL.-A resolution described in sub- 
section (a)  that is introduced in the House of Repre- 
sentatives shall be referred to the Committee on 
Armed Services of the House of Representatives. A 
resolution described in subsection (a)  introduced in 
the Senate shall be referred to the Committee on 
Armed Services of the Senate. 

"(c) DISCHARGE.-If the committee to which a 
resolution described in subsection (a)  is referred has 



not reported such resolution (or an identical resolu- 
tion) by the end of the 20-day period beginning on 
the date on wliieh the President transmits the report 
to the Congress under section 2903 (e),  such commit- 
tee shall be, aalt the end oif such period, discharged 
from further cctnsideration of such resolution, and 
such reso1utio:n shall be placed on the appropriate 
calendar of the House involved. 

" (d) CONSIIDE;RATION.-(1) On a r  after the third 
day after the date on which the committee to which 
such a resolutilon is referred has reported, or has h e n  
discharged (under subsection (c))  from further con- 
sideration of, such a resolution, i t  is in order (even 
though a previous motion to the same effect has been 
disagreed to) for any Member of the respective House 
to1 move to proceed to the consideration of the resolu- 
tion. A Member may make the motion only on 
day after the calendar day on which the Member an- 
nounces to the House concerned the Member's inten- 
tion to make the motion, except that, in the case of 
the House of Representatives, the motion may be 
made without z;uch prior announcement if the moltion 
is made by direction of the committee to which the 
resolution was referred. All points of order against 
the resolution (and against cansideration of the reso- 
lution) are wa,ivd. The motion is highly privileged 
in the House of Representatives and is privileged in 
the Senate ancl is not debatable. The motion is not 
subject to amendment, or to a motion to postpone, or 
to a motion la praceed to the consideration of other 
business. A motion to reconsider the vote by which 
the motion is agreed to or disagreed to! shall not be in 
order. If a motion to proceed to the consideration of 
the resolution js agreed to, the respective House shall 
immediately proceed to consideration of the joint res* 



lution without intervening motion, order, or other 
business, and the resolution shall remain the un- 
finished business of the respective House until dis- 
posed of. 

" (2) Debate on the resolution, and on all debatable 
motions and appeals in connection therewith, shall be 
limited to not more than 2 hours, which shall be di- 
vided equally between those favoring and those op- 
posing the resolution. An amendment to the resolu- 
tion is not in order. A motion further to limit debate 
is in order and not debatable. A motion to postpone, 
or a motion to proceed to the consideration of other 
business, or a motion to recommit the resolution is 
not in order. A motion to reconsider the vote by 
which the resolution is agreed to or disagreed to is 
not in order. 

"(3)  Immediately following the conclusion of the 
debate on a resolution described in subsection (a)  
and a single quorum call a t  the conclusion of the de- 
bate if requested in accordance with the rules of the 
appropriate House, the vote on final passage of the 
resolution shall occur. 

"(4) Appeals from the decisions of the Chair re- 
lating to the application of the rules of the Senate or 
the House of Representatives, as the case may be, to 
the procedure relating to a resolution described in 
subsection (a)  shall be decided without debate. 

" (e) CONSIDERATION BY OTHER HOUSE.- (1) If, 
before the passage by one House of a resolution of 
that House described in subsection ( a ) ,  that House 
receives from the other House a resolution described 
in subsection (a ) ,  then the following procedures shall 
apply : 

"(A) The resolution of the other House shall 
not be referred to a committee and may not be 



considered in the House receiving it except in 
the case of final passage as provided in subpara- 
graph (B) (ii). 

"(B) With respect to a resolution described 
in subsection (a )  of the House receiving the res- 
olution- 

"(i) the procedure in that House shall be 
the same as if no resolution had been re- 
ceived from the other House; but 

"(ii) the vote on final passage shall be 
on the n!solution of the other House. 

"(2) Upon clisposition of the resolution received 
from the other H:ouse, it shall no longer be in order 
to consider the resolution that originated in the re- 
ceiving House. 

"(f) RULES O F  THE SENATE AND HOUSE.-This 
section is enacted by Congress- 

"(1) as an exercise of the rulemaking power 
of the Senate and House of Representatives, re- 
spectively, and as such it is deemed a part of the 
rules of each House, respectively, but applicable 
only with respect to the procedure to be followed 
in that House in the case of a resolution de- 
scribed in subsection (a ) ,  and it supersedes other 
rules only to the extent that it is inconsistent 
with such rules; and 

"(2) with full recognition of the constitu- 
tional right (of either House to change the rules 
(so fa r  as relating to the procedure of that 
House) a t  any time, in the same manner, and 
to the same extent as in the case of any other 
rule of that IIouse. 



"SEC. 2909. RESTRICTION ON OTHER BASE 
CLOSURE AUTHORITY 

"(a) IN GENERAL.-EXC~~~ as provided in sub- 
section (c),  during the period beginning on the date 
of the enactment of this Act [Nov. 5, 19901 and end- 
ing on December 31, 1995, this part shall be the 
exclusive authority for selecting for closure or re- 
alignment, or for carrying out any closure or re- 
alignment of, a military installation inside the United 
States. 

" (b) R E S T R I C T I O N . - E ~ ~ ~ ~ ~  as provided in subsec- 
tion (c),  none of the funds available to the Depart- 
ment of Defense may be used, other than under this 
part, during the period specified in subsection (a)- 

" ( 1)  to identify, through any transmittal to 
the Congress or through any other public an- 
nouncement or notification, any military instal- 
lation inside the United States as an installa- 
tion to be closed or realigned or as an installa- 
tion under consideration for closure or realign- 
ment; or 

"(2) to carry out any closure or realignment 
of a military installation inside the United 
States. 

" (c) E X C E P T I O N . - N O ~ ~ ~ ~ ~  in this part affects the 
authority of the Secretary to carry out- 

"(1) closures and realignments under title I1 
of Public Law 100-526 [set out below] ; and 

"(2) closures and realignments to which sec- 
tion 2687 of title 10, United States Code, is not 
applicable, including closures and realignments 
carried out for reasons of national security or a 
military emergency referred to in subsection 
( c )  of such section. 



"As used in this part: 

"(1) The term 'Account' means the Depart- 
ment of Defense Base Closure Account 1990 es- 
tablished k)y section 2906 (a)  (1). 

" (2) T.he term 'congressional defense commit- 
tees' means the Committees on Armed Services 
and the (:ommittees on Appropriations of the 
Senate ant1 of the House of Representatives. 

"(3) The term 'Commission' means the Com- 
mission established by section 2902. 

"(4) T.he term 'military installation' means a 
base, camp, post, station, yard, center, homeport 
facility for any ship, or other activity under the 
jurisdiction of the Department of Defense, in- 
cluding any leased facility. Such term does not 
include amnjr facility used primarily for civil 
works, rivers and harbors projects, flood control, 
or other projects not under the primary jurisdic- 
tion or control of the Department of Defense. 

" (5) The term 'realignment' includes any ac- 
tion which both reduces and relocates functions 
and civilia~n personnel positions but does not in- 
clude a reduction in force resulting from work- 
load adjustments, reduced personel or funding 
levels, or skill imbalances. 

"(6) T11e term 'Secretary' means the Secre- 
tary of Defense. 

"(7) Tlie term 'United States' means the 50 
States, the District of Columbia, the Common- 
wealth of :Plxerto Rico, Guam, the Virgin Islands, 
American Samoa, and any other commonwealth, 
territory, or possession of the United States. 



"SEC. 2911. CLARIFYING AMENDMENT 

" [Amended this section.] " 
[For effective date of amendments by section 344 

(b) (1) of Pub. L. 102-190 to section 2906 of Pub. 
L. 101-510, set out above, see Effective Date of 1991 
Amendments by Section 344 of Pub. L. 102-190 note 
set out above.] 

[Section 2821 (h) (2) of Pub. L. 102-190 provided 
that: "The amendment made by paragraph (1) 
[amending section 2910 of Pub. L. 101-510 set out 
above] shall take effect as of November 5, 1990, and 
shall apply as if it had been included in section 2910 
(4) of the Defense Base Closure and Realignment 
Act of 1990 [section 2910 of Pub. L. 101-5101 on 
that date."] 

[Section 2827(a) (3) of Pub. L. 102-190 provided 
that: "The amendments made by this subsection 
[amending sections 2905 and 2906 of Pub. L. 101- 
510 set out above] shall take effect on the date of the 
enactment of this Act [Dec. 5, 19911 ."I 

[References in laws to the rates of pay for GS-16, 
17, or 18, or to maximum rates of pay under the Gen- 
eral Schedule, to be considered references to rates 
payable under specified sections of Title 5, Govern- 
ment Organization and Employees, see section 529 
[title I, 8 101 (c) (1) ] of Pub. L. 101-509, set out 
in a note under section 5376 of Title 5.1 



APPENDIX H 

The P~dministrative Procedure Act, 
5 U.S.C. 551-559 & 701-706 

Sec. 701. Application; definitions 
(a)  This chapter applies, according to the provi- 

sions thereof, except to the extent that- 

(1) statutes preclude judicial review; or 
(2) agency actioln is committed to agency dis- 

cretion by law. 

(b) For the purpose of this chapter- 
(1) "agency" means each authority of the 

Governme~lt of the United States, whether or  not 
it is within or subject to review by another 
agency, but does not include- 

(A ) the Congress ; 
( B )  the courts of the United States; 
(C) the governments of the territories otr 

posse~~sions of the United States; 
(D') the government of the District of 

Colunibia ; 
agencies composed of representatives 

of the parties olr oob representatives of orga- 
nizations of the parties to the disputes de- 
termined by them ; 

(F) courts martial and military commis- 
siolns ; 
(G:) military authority exercised in the 

field in time of war or in occupied territory; 
or 

(H ) functions conferred by sections 1738, 
1739, 1743, and 1744 of title 12; chapter 2 



of title 41; or sections 1622, 1884, 1891- 
1902, and former section 1641 (b) (2),  of 
title 50, appendix; and 

(2) "person", "rule", "order", "license", 
"sanction", "relief", and "agency action" have 
the meanings given them by section 551 of this 
title. 

Sec. 704. Actions reviewable 
Agency action made reviewable by statute and final 

agency action for which there is no other adequate 
remedy in a court are subject to judicial review. A 
preliminary, procedural, or intermediate agency ac- 
tion or ruling not directly reviewable is subject to 
review on the review of the final agency action. Ex- 
cept as otherwise expressly required by statute, 
agency action otherwise final is final for the purposes 
of this section whether or not there has been pre- 
sented or determined an application for a declaratory 
order, for any form of reconsiderations, or) unless the 
agency otherwise requires by rule and provides that 
the action meanwhile is inoperative, for an appeal 
to superior agency authority. 







Reapondonts respectfully submit thls Brjef in Oppoeilion 
to tho Petjtion for a Writ of Cert iorari . '  

WASONS FOR DENYuuQ TIIE PETITION 

A. Petitioners Would Render Tho UFdr Processtt 
P~irpose Of The Bnso Cloeuro Aot A Comploto 
Nulli tyl 

The issue presented is clear: Will the Base Cloaure Act 
onsure a "air process" - aa Congrese expressly i'ntendod 
- or will Its very purpose bo rendered a nullity because 
there le no way to enforce its p~*ocedural rnandates?l In thls 
case, potltionors have blatantly Ignored mandatory 

1. Reepondonta nro Unltad 8tatoa Sonatora M e n  Spcctor, I-Ia~rie 
Wofford, Bill Drnday and Frank R. Loutenberg; Utlltod Slntoe 
Ropiwaantativoe Robort E. Andrewe, Curt Woldoil, Murjorio hfnrgollae- 
hIezvlnaky, Jnmaa 0. areonwood nnd Robort A. Borekl; tlla 
Comrnonwoaltl~ of Perureylvania nnd Ite Governor Rabork P, Caeey and 
Altornoy General Ernoat D. Proata, Jr.; tlio State of Fnw Jersey cl?d !!a 
aovornor  Jcunee J. Florlo and Al.tnrn~y Onnsre! Pd DoVoso; the !3:;k 
of Dolawa'm and Its Qovernor Thomae N. Carper; the City or 
l 'hi l~dolpl~la~ tllo Intornutlonnl Fodoratlon of Profoselannl u ~ ~ l  
'l'ocll~dcal E~~glnoore,  LocnJ 8; tho Motal 'l'rades Oouncll, b o a 1  (r87 
Maclilnlete; Plnnnolul Eatimntoro Progroeenlon & Sol~odu\ore Union, 
Locnl No. 2; and Unlon reproaonlatlvee Wfllianl F, Rell, Ilowar~l J. 
Londry und Ronald Warrlngton. See Sup. Ct. R .  36,3. 

2. Defonee Baso Cloeure and Rpdlgtllnont Act or 1000 ( " B a ~ e  Closuro 
Acl" or the "Act"), Pub. I,, No, 101.t10,104 Stat, 1808. Sectlon 2DOl(b) of 
llro Acl provides: 

"Soc. 2001, Sho t t  'ritlo and Prrrposr 

(b) Purpose, - T/w purpose of OLie pnrt Is to provido a / h i t ,  

pruccss . , . ," (Emphoale added). 



procedural requirernenb of the ActtJ Ifjuclfcial reviow were 
denfed, "fair procees" could be defeated every tirno eimply 
by the bureaucracy'e refusal, ae in  thla caso, to adhere to 
fundamental etatutory safeguarde, 

Had f t  ao chosen, Congreas oosily could hnve voskd the 
Preeident with unreetrfcted dlacretion to close bases 
~inilaterellj~,  wing any criterla he dcejred or no cr i te r ia  a t  
all. IIowavor, Congrees choee instead to promulgat6 the ' 
Bnee Cloeuro Act, with t.he express purpose of ensurlng a 

E "fcir prccesdl. 62!301(b) (emph asie addad), 
-r: 

To aeliieve a fair process, bhe Secretary of Defense and 
2 the Baee Closure Cornmfesion are mandated to Follow non- 
a 
4 discretionary statutary procedures. AB petltionera concede: 
2 
Y 

F 
"[Tlho Secretary of Defense must aubmlt a six-year 

'force-structure plan , . . bneed on an aesesamont . , , of 
tho probable threats to the natfonal eecurlty' during Lhat 
period. §2003(a), The Secretary also must eetsblish, afier 
notico and an opportunity for public comment, eelectlon 
criterla ta be ueed in maklng base closure 

4 
rocornmendatlons. $2903(b). Based orr the force-~tructure 
plan and ~elscUon cr!terln, , , ,, the Socretaii  miist - 

4 
-----a 

prapnre baee c:oiiiii-e iewmmendations , , , pzvu~(cj, 
e 
c? 
9 Tho Act require8 the Secretary of Defense , , , to 
._I - fonvard his recornmendatlona to Congrese and to the , , , 

Comrnisslon . , , §§2902(a), 2903(c)(1), The Seorotary ' must make nvailablo to the Commlsslon and the 
ComptrolIer General . . . all t ho  information used in 

ci l0 maklng Iris recommendations. §2903(c)(4), The 
Commisaion i s  cfzarged with holding public hearings and o? - - lhen preparing a report containlng both an  aesoesment 

r7 of the Secretnry'e recommendatione and the 
G, 

2 - 3,  Bocauee the Dlstrlct Court dlemieeed Uto complnfnt pureunnt to 
- - Fod R.Clv,P. 12(bl(6), mepondcnta' factual allogotIona of blotnnt  

procedural vlolatlone by petitioners muet  bo doomed true. See, e.g., 
Sclrewr u. Rhodes, 416 U.S. 232, 238 (19741, See nots 4 infm et p, 3,  

Cornmi eelon'a own rccornmondatlone for base cloeures. 
§2003(cl)( 1) and (2)", (Pot, a t  3-4) (omphaeltl adtlcd),' 

The propoeed liet of cloauree - required to have been 
formulated in eccordance with tho fair procese mandated 
by Congrese - thon goea to the Preaidont, who has a Inere 
16 days ta review it and accept or reject It in its entlrvty. 
(Pet, at  4-6, 23-24), 

h tho Thlrd Circuit emphaelzod, the procedures 
mandated by the Act are not more window-drosslng, b u t  
rather arc the heart of tho logielation. The President must 
rely upon tho integrity of the procces tha t  resulted in the 
recolnmcndod cloeure list sjncs he haa neither tho time nor 
the reaourcos to verify independently that the process woe 

Moreover, he haa no cruthorlly to act if tho rnnndatad 
statutory procoas was violated: 

" '[Wlhile Congrese did not intend courts ta eecond- 
guess the Commander-in-Chief, I t  did intend to establidl 
exclicsiue rneana for cloeure of domostia bosea, §2900(s). 
With two exceptlone, Congreae intended tha t  domestic 
base:: bo closed oitly pursuant to an exercise of 
pt.esicientlai diec~.otion informed by recon~mendattons of 

4. Raapondan\a' allagoMona, wltloh must hore bo  nccoptod na truo, 
c a t s t l l s l ~ ,  ktter alia, that (81 potltlonors dollboratoly dieablod tho 
Colaplroller Gonoral lkom parforming Ida atatutory dutlos by 
witl~lioldlng koy lnforrnotion; (b) In tho ptacoodblgs bororo tho 
Corn~nlus!on, dl ln for ruo t lo~~ rnvorublo to rosp~ndor l te  wae supprcatrad 
from tlio public and closod-door rneotlngn wlth lhs Nnvy waro hold ullor 
t ho  completion o r  publlc hcnrfnga In ordor ta ga ther  lnfor~notiorl 
nccoesary to eupport the Navy's predotormined docieion to cloeo tl\c 
Plliladolpliln Naval Shlpynrd; und (c) tho Navy co~npUed a "etoallll ]let" 
of bneo cloalnge from a prior bnso cloeuro llst and manlpulutcrd Ult! buvu 
cloauru crllorin to cloee the  Shipynrd. All of thoeo ullcgntiona muet bo 
rlocnlod to ba true. See noto 3 supra. 

ti. Tliue, t h o  acllom of t h o  Socrotary of llefenee a n d  tho Comrnlesion 
Indieputnbly nro "flnd agency octlon" for purpoeea of judlcinl roviow, Scc 
pp. 11.14 i n h ,  
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hypothe t i~a l :~  h ~ u m e  that: (1) totally ignollng his 
statutory duty (§2903(b)), the Secretary of Defense 
proposes base closures supported not by a force-structure 
plan or by any public comment, but rather on hls personal 
prejudice, bine and animus, and he refuses to transmit any 
information to the Comptroller General; (2) with 
lcnowledge of these violations and In violation of Ite own 
statutory dutiee (§2803(d)), the Commission approves the 
Secretary's recommendatione without publlc hearings and 

w based upon a totally deficient adminietrattve record; (3) the 
President, knoudng but not carlng tha t  the Act has been 

A ignored and rehsing to overrule his Eleoretary of Defense, 
W 
a eummarlly approves the closure list in the scant 16 day0 a 
+ provided; (4) Congrees, preoccupied wlt l~ proselng military, 
=! health care and budgatmy matters, cannot possibly 

consider and debato ojolnt resolution of dleapproval within 
46 daye; (6) the proposed bases are  closed, dlerupting tho 
livee of tens of thousands of people and  the cornmunitles In 
which they Hve - all without a fair process, 

If, as petitioners urge, the federal courta lack jurlsdictlon - evon to review the most blatant, unlawf'ul and 
I'? = contolnptuoue violatione of the process expresn!y rnnndeted 
c? by Congroee, then not only wlll public confidence In the 
2 Integrity of government be shnttarodtg bub the very 

roundat1011 of the Republic wlll be shaken. - - 
6 

8. Tho facte etotod aro only ellghlly moro oxtrerne t l l n ~ t  t l~oee actually 
allogod, ond w e t  be ncceptod na trtto, In tllle cnso. 

9. The Act mandalee a "folr procome" to ornure that offectod 
individuals and cornmu~dtios will nccapt tho polnM and permanent 
offocts of' blur0 cIosuro. To that ond, tilo Act co~~talne o hoet of non. 
dlacrotlonary procedural snfeguarde, nono of wllich apponr In 
prodecoesor boeo cloauro e to tu tse .  See 10U.3,C. $2887 (10771 (Seoretory 
of Dofonee pormftted to aeloct baeee for cloeulvl unilaterally): Pub. L. No, 
100.526, §fi201-200, 102 Stat. 2023, 2627-34 11088) (porrnlttlng cloeuree 
on tho bade of socrot moellnge and unverified lnfortnot\onl. Thue, not 
only do tile atructuro, putpoeo and hietory of lho Act not dernol~etrats an 

(fmttrote contitrued on nexl page) 

B. Ilre 'lllird Ciroult'e Opinions Aro Consistent With 
Franklin, 

hlthough t.his Court declined in Franklin u. 
Massachusetts, 112 8, CL;, 2707 (1892), to permlt review of 
tho Prceident'a declalon under the Administratlve 
Procedure Act, 6 U.S,C, 99701 et seq. ("APA"),'Vt held thn t  
"the Preaident'~ actlona niay still be reviewed for 
constitutionality". 112 S. Ct. a t  2776 (emphasis added). The 
Third Circuit, applying Franklin, held tha t  judicial review 
is likewlse available here because the Preeldent'e action in 
npprovlng tho base cloauro list "falled to comply with the 
mandatory procedural requirernente of the only etatuto 
authorizing such action and , , , thereby violated tho 
constitu~lonally-mandntod separation o f  powere". (App. 
1 4 ~ 1 ,  Accordingly, the Third Clrcult found Franklin I;o be 
"aillrrnative support" for its holding: 

"[Tll~ere ia a constitutional aspect to the exerciee of 
judicial raview in thia case - an aspect grounded In the 
separation of powere doctrine, As a reeult, we bellove 
Frankli!r provjdes affirrnatlve support for judicial reviovr 
in this caee." {P.pp, 10a!. 

Jutliciol I-eviow Is also available undor tho APA because 
tlro actions of tho Socretnry of Dofenao and the Basc 
Cloaure Commieeion were "final" within the meaning of 
Fra.r~klirt, See pp, 11-14 lnfi-a, 

(footrrotc corttirrvcd f o j n  preccdiitg page) 
lntont by Conyroee to proclude judlclal rovlow (I'et, o t  20.281, but they 
litorally cry  out for tho judiciary to porform ib I~lebr ic  rolo, 

10. '1'110 APAeubjocte tho "hd" nctlone of federal ogenciee to Judlclul 
~.ovlcw. Pratthllrr hold on fte uniquo facts tha t  the flnal act In quostion 111 

Il~at caao woa Lhat of Ole Proeldent, not M odmlnbtratlvo agency, and 
(,hat tho Proaldenl la not nn agony. subjoct to the APk 112 S. Ct,  nt 
2776. 
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"Becauee a failure by tho President to remain wlthin 
statutorily mandabd Ilmitrr exceeds, in thia context aa 
well a s  tha t  of Youngatown, not only the Preeidont'e 
statutary authority, but  hie conetitutlonal authority ae 
well, our review of whether preeldential action has 
rornained wlthin stntutory limits may properly be 
charachrlzed as a form of constltutlonal review. That  
such constitutional review exists la explioitly reafirmod 
by FranAlin, 112 S. Ct. a t  2776 (citing Youngstown) , . , . 
The President , , , rnus t have statutory or constitutional 
authority for hie actions and where, as here, the only 
available a utlrority has been expressly confined by 
Congrem to action based on a partioular t.ype ofprocess, 
judicial review exists to determine tohetl~cr tlrat process 
ltae been followed," (App, 12a) (emphasis a d d ~ d ) , ' ~  

Petitioners1 contontion t h a t  tho Third Circuit misnpplied 
Youngatoron by "conflating" conetltutional, etatutory and 
ultra vireo theories (Pet. a t  14-19) is sheer sophistty, 
Franklin, clting Youngetown, expreasly held that "the 
President'e actlons may be reviewed for constttutionallty", 
112 9. Ct, a t  2770, If the Preeidant hae vlolated the 
constitutional separation of powers doctrina by exceeding 
Ll-  - 
b r l e  auiilority vested in hjrn by Congrces, euch 
unconrrtitutlonal conduct "may, be reviewed", Nothing in 
Prarrklirt even remotely auggeets t.hnt the only type of 
conatitutlonal challenge available Icr tho typo  of cl~allol~ge . 
involved tliore,14 

Potltioners' in terrorern argument thol; the Third 
2 . . Circuit's declsione will reeult in a flood of "broad non-APA 
-. - - 

13. It Itr obvfous from tho etructuro of the etntuto that the ProeIdont - nitrst rely on tho procedural intagrity of tho pmoae, eince he L gfvon a 
7 ecnnt 16 doys Lo review tho Comrniasion'e ivport and hns neither tho  n 

2 t h o  nor tho roeourtoe to roeoarch indopendently or to vorffy tho - - lnlogrfty or thot  procose. - 
4 

h 14. In  Frarrkfin, o violatioll of tho appol-tlonment atandnrde eet  Ibrtl~ 
111 t'utlclo 1 ,  $2, cl, 3 of the C~natitutJon wae allogod. 

judiclel challenges to Presfduntial action" (Pot. a t  11, 
14-16) muet aleo be rejectad, The Base OLosure Act is 
unique in tha t  It was enacted epeoffically to provide a "fair 
proceee" for a highly epecialjzed function - the cloaure and 
realignment o f  military baeos, Moreover, thie caee doee not 
involve what petjtionere call "routine allegations of 
atatuiory error", "gartlen-varloty sh1;utory errol." or 
"routine defects", (Pet, at 14-16). Potitionera' brazen 
disregard for the non-djscretionary procedures mandatad 
by Congress was, one would hope, unprecedented, 
unpnralleled and certdnly not '%uelnoea a s  uaual" for t.he 
govornrnent. 

2, 13etittonere' Aotions Were "Final" Within tho 
Meaning of' Frarrkliri nnd tho APA. 

For purposes of determining finality undor the M A ,  
I;"ra,tklitt stated tha t  "[t)ho core queetion 1s wllether tlie 
agency hos cornploted its docisionmaklng process, nrlcl 
whether the result of t h a t  proceea is ono that  wjll dlrectly 
affect the partlea", 112 S,  Ct, at 2773, Tho agency action In 
Franklin was not "final1' because the Becretary of 
Corn~nerce's report. to the Prna!dant. ctz~!e:! "so g r o c t  
conecquencee" ond had "no direct effect", Id, a t  2774. 

Fva~lkllrr and tho present case, however, do not e1ial.o 
"slmllar statutory schomee", (Pet, a t  2). Hero, tho action8 of 
the Sec~.ot.ary of Defense ancl the Baee Cloeure Commiselon 
did constitute "final" agency action. Congroee did not 
delegate the  decision to cloee military bmoe to the 
Presfdent, Rather, It s e t  up mandatory non-cll;~cratlonary 
agoncy procedures to oneure a "fuirprocess", Tho fact tha t  
the President baa a llmiterl overslght hnction doee not 
detract from the "finality" of tho agenctee' actjons,16 On tho 

16, Infacaet, a multitude of agency decllrions am subjeot to conflrmntlon 
by tho Prcsidont o~idlor Congroao. To concludo thot nono of theso 
cleclelonn la evor "flnal" and tl~oroforo insulatad from judicial rovfow 
would encourogo ngoncy dtemgord for. procedural fnirneee. Sec 

ffoolnok cuntfnuod on nsat pogel 



contrary, o ~ l y  the agencies are  eubject b the procodural 
requiremonte which are the raison d'etre of tho Act, and .) 
whether they have complied with those critical 
requirement9 directly nnd materially affec ta the 
Preeident's decieion. I t  indieputably ia not the Prosident'a .+ 

duty to review the procedurd intsgrity of the baae cloeure 
process or to analyze whether petitionere have complied 
with the Act'e procedural mandates, nor doee the Act give 
him either the time or tho reeourcee to do 80, See b2003(e) 
(President hae only 16 daye to review Comrnlesfon's 
report). See also Colorado Environrnsnial Coalition v. 
Lujan, 1002 WL 231020 (D. Colo,, Septa 14, 1992) ("Once 
the recommendations are aont to the Prceident basod on 
inadequate procedures jn violation of NEPAl thero wlll be 
no opportunity for any other recommendation by the 
Secretary as to the wildornesa study areee in question, 
Therefore, the court concludoe that , , , the challenged 
agency action le  final"). 

Moroovor, under the Baee Closure Act, the President 
cannot revise or amend the Commission's list of cloauroe. 
Hie aolo authority is to accept o r  reject the entire Het, AB 
petitionere i o ~ i ~ e d w ;  

"A critical aepoct of tho process la tho uee of an 
i!idcpetrdctrl and bipurtlean Cornmfaslon to recornrnend 
besee for cloeuro, H,R. Rep. No, 006, lOlst  Cong,, 2d 
8 e ~ s .  341  (1990), To safeguard the  Corn!~tlesiort's role In 
tho proceae, the Act proddoe that i te recommendatio!ze 
nrirst bo conaidored a s  an indiuisiblc packagc, H,R,  Conf. 
Rep, No. 923, supra, a t  704, The President may trigger 
base closures under the Act only by approving 'all the 

fjootnote corrtinrred front prcctding pagel 
~\'iscortslrt u. Welnberger, 746 F,Zd 412 (7th Cfr. 1D84); California LL 

Dlock, 800 F.2d 763 (0th Cir. 1062); Colomdo E~iuiror~n~ental Coolftior~ 
v .  Lqjan, 1002 WL 231020 (D. Cob., Sept. 1 4 ,  1002) (all permlttlng 
fudidd roviow of o n  ogoncy'a p m e d u r d  violatlone 01 the Nationnl 
Envlronmentnl Pollcy Act wllero tho ngency In queslfon olllp eubmittod 
a recommendation Lo tho Proeident for flnol oppro\~ol). 

rccommenclotione1 of the independent Commfaeion. Scu 
g2903(8)(2) and (4." (Pet. a t  23) (emphaeie added). 

Therefore, the President ~zust  rely on the final report of the 
agencioe In mnklng hls declelon, and the legitimacy of that 
decfeion 11inges ontlroly on the agenciee' adherence to the 
non-diecretlonnry mandated procodural safeguards. Id In 
Franklin, by contract, the Proaidant could amend the 
Secretary'e recommendatlona or lnstruot the Secretary to 
reform the cenaus in such a manner that the reaulte were 
specifically changed. Franklin, 112 8, Ct, at 2774. ?'he 
statuto In Franklin also did "not expreealy require tho 
Preeldent to use the data in t he  Secrohry'a report", Id. 

1'0 apply Franklin with the overly broad brush u r ~ e d  by 
petitfonere would eviscerate 40 years of pro-Franklin 
precedent euetdnlngjudicfal redew of sgency aotion. This 
Court ha8 repeatedly and coneistently euetained tho 
"etrong presumptlonn of judlofal review of final agency 
action under the APA where - a0 here - there hae been a 
failure to comply with the procedural mandate8 of a 
etatuto,17 See, eg., Board of Governors of  Federal Reserve 
Syaterr~ of US, u, b f C o ~ p  Finaltclal, Itic,, 112 S. C1,469,460 
(190 1); Bowen u, hfichlgntt Academy of Family PI~y8iaiatt8, 
47O U,S, 067, 670-71 (1986); Abbott Laboratories u, 
Gardrrcr, 387 US, 196, 140.41 (1067); Lcedom v ,  Iiytra, 368 
US. 184, 190 (1068), Accord Franklin, 112 S, Ct,  at 

I 

10, Bee noto 7 supra. 

17, Tl~ia Court h n ~  mntla Lt oqunlly claw that "Cangmae dld not eol 
nyenclaa rroo to dlsragarrl loglalntive dlmctlon !n tho etakrtory ecl~orno 
that tlla agency admlnietenr." HccRLer v. Chaney, 470 U.9. 821, 830 
(1986). In worda dlrectly applicablr, here, tlre concomnco In Heckler 
obeervad: ''It may bo pmeumod that Congrsee doc6 not Inland 
ndrninletrntI\w agonolas, agente of Congroes' own creotlon, to ignore 
clonr Juriedlctlonal, rogulobry, etatutory or comtllutional comrnonda 
, . , ," 470 U.3,  at 839. 



2783-06 (Stevene, J., c o n c u ~ ~ i n g ) . ' ~  Ae held by the Third 
Circuit in the present caso, the  etrong preeumption 
favoring judicial review has not been rebutted by 
petitioners, (App. 39n-634. 

Jlenial of judicial revfow in this case would not only 
thwart tho will oT Congrese os oxpre-ssed In the Act end its 
legialative hietory, but would effectively Iseue blank cheeks 
to the bureaucracy in a wide range of future cases to dla- 
claim any occountabillty t o  Congress, the  courts and the 
public. Such an unealutary reault, which ie the antithesis 
of t.hie nation's tripartite eopa~at~lon-of-powers govern- 

g ment, could not have boen intended by thla Court In 
$ Fr.anklin, 

2 C. The Third Clrodt's Opinion On Remand Doee Not 
$ - Conflict With Colrerc u, Rice. 

In an nttempt to create a "dlrect conflict" between the 
Third and First Clrcuite, petlUonere mischnractorize 
Cohen u, Rice, 992 F.2d 378 (1st Clr, 1093), as precIudlng 
judiclal roview "of all clalme under the Baso Cloeure Act1', 
(Pet, nt 11) (emphosie added), However, Col~crt addressed 

Z only tho queetiun of tile court's jurisdiction to coneider a 
4 - baso ciosure challenge under Soctfon 701 of the M A  and 
rz ( u e  petitionera concedo) did not undertalre the '0 ., constitutional review on which the Third Circuit premised 
E its Moy 18, 1903 opinion, (Pet, at 20). Gjven tihie bright 1it1e 
(3 betweon tho two circuit court oplnlona, potltionere' alleged 

"conflict" le artificial and jllusory and does no1 providc u 
A bneie for granting certlorarl. ~ c e  Sanchez o. ~ o i r a s ,  283 

U.S. 788 (1831).'@ 

I- 
18, Gulded by lhie precedent, Ulo rodo18nl court8 of appoale hnvo  

m conelatPntly hold tlint judlcinl rovlcrw la avaUable utldcr tlie APA lor 
S - procedural violat Ions by on agency. See, e.g., First Federal Savings and 
- h n  Association of l i t ~ c o l t ~  u. Casarl, 687 P,2d 73.1, 730-740 (8th Cir.), 

cerl. denied, 468 U.S. 1100 (1962); Hollf~~gsworfi i  u, Horris, 608 P.2d 
2 1020 (6th Clr, 1079); Cralrarn u. Caston, 608 F.2d 1002, 1007 (6th Clr. 

1978); I.Yeyrr~lmtrser Co. v .  Cosrie. 680 R2d 1011, 1027 (D.C, Clr. 1878). - - Sce also Kirby u. Lfrriled Slates Dcpartntent of Housltlg & Vrtati Dccl,, 
G76 F.2d 60, 87 (3d Clr. 1982) [tho "#A circurnscrlbe judiclnl rovlow 
only to the oxtent thnt . . . agoncy actfan Is comtnittad to ngency 
dlecrotlon by law; it does not forocloeo judicial rovlew dbgethoi"). 

A Pat.Itionersl alleged need for "uniformity" between the 
circuIt.e in ordor to administer tho Dasa Closure Act is a 
poorly disguised plaa for licenee to disregard the Act, 
Whether or  not their acttone are revfewable by a court, 
petitioners a r e  bound to abide by the mandatory 
proceduree prescribed by Congroea. Even if  both thc Third 
Cjrcull and Firet Circuit declalane remain Intact, 
petitionore' duty to cloee bnees pursuant to a f d r  process 
remains the ~ a r n e , ~ ~  

10. Uocnueo, oe allown tupm, UIO nyenoloe' notlono urldor Wlo Bueo 
Cloltu~ul Act are "find" wltllin tho ~noanlng of tlra APh, tho Fl t~~t  Circult 
orrod in diemleelng Cohetl for lack of jurladlction under Ule APA, The 
Cohen court only suporfloldly fmueed on We orittcal dietinctlon botweon 
procodurd nnd eubeta~~tlvo ohn1)orrgas to agonoy actlone under t ) io Daeo 
Cloeuro Aot and  tho APA, and completely Jierogardrtd tlrle C o u ~ t ' ~  
mnndab that judlotal rovfow ntust bo penaltted abeelit clear evidonco of 
congruttaiatinl lntant to pmclude suoh review, &hen encourage0 
agenolos to flout congre~lonal mandate0 and plow themeolvee boyo~~d  
tlie roach of law. 

20. Pelitlonars ale0 attempt to roeurreot the argument tlint tl~ls cneo 
lnvolvoe national eacurlly and tho Court uliould tlioreforo nbdlcuta its 
roaponaibUlty to rovlow agency cornplinnce wi th  tho Act, (Pot. u t  201. 
Thle la  an abeolute mhetatornont. AEI potltionora woll know, liavlng 
rolaod the  point unsuccaee~dly bolow, tho exprees language of tlio 
shtule exclude3 matters of ~ U o n a l  eecurlty, See ~2800(cXZI. 
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IN THE SUW?.EEE COURT OF THE UNITED STATES 

OCTOBER TERM, 1993 

JOHN H. DALTON, SECRETARY OF 
TRE NAVY, ET AL- , PETITIONERS 

ARLEN SPECTER, El' U .  

ON PETI;'FION FOR A WRIT O F  CERTIORART: 
TO THE UNITED STATES COURT OF APPEALS 

FOR !IZIE THIW COLU?lBIA CIRCUIT 

A R G m  

Respondents  do not dispute that the issues of judicial 

review and Presidential action i n  this case are s i g n i f i c a n t  

enough, i n  both legal and practical terns, to nerit review by 

this Court. Instead, they argue that the issues were correctly 

resolved by the c o u r t  (of appeals. In large measure, they defend 

the couz-tfs decision b:y r e c i t i n g  v e r b a t b  from the o p i n i o n s  below 

(e.q., O p p .  3 ,  4 ,  7, 8,  10). W e  h a v e  already discussed the 

shortcomings of the ~ h i r d  c i r c u i t ' s  reasoning i n  some detail ia 

our petition, and resporrdents '  r e c i t a l  of t h e  court's opinions 

does nothing to advance t h e i r  cause. Only a few p o i n t s  require 

furt,her discussion 



1. We explained in our petition (Pet- 13-19) that the 

decision below is fund,mentally inconsistent with this Court's 

recent  decision in Franklin v. Massachusetts, 112 S .  Ct, 2767 

(1992). By transforming garden-variety claims of procedural 

errors by subordinate officials into claims of unconstitutional 

conduct by the Presidlent, the court of appeals has effectively 

eviscerated FranklinJ:s limits on judicial review of Presidential 

action- 

Apart from quoting in extenso from the opinion below (opp- 

8-10), respondents have little t o  say in response. They i n s i s t  

(Opp- 11) that the cotlx-t below was presented with something more 

than routine allegations of statutory violations, but they fail 

to show what that "soraething more" might be- Instead, they 

resort to invective, Labeling the alleged statutory violations 

frblatant[]ll and "brazenn (Opp. 1, 11) - But a claim of "blatant" 

and "brazen" procedural error is simply a claim of procedural 

error "with a vituperative epithet- " ~ilwaukee & St. Paul R-R- 

v. Arms, 91 U - S .  4 8 9 ,  494 (1875)  - It is not, without more, a 

claim under the separa-tion of powers doctrine- 

As shokm in our pletition (Pet, 17-18), the court of appeals 

effectively overrode the distinction between claims that an 

official has acted "ut:ra vires his authority, l1 on the one hand, 

and nclaim[s] of  erlror :in the exercise of that powerw on the 

other. Larson v, Domestic & Foreicm Commerce Corp-, 337 U - S .  

682, 689-90 (1949) . Respondents make the same error, Setting 

their epithets to one side, respondents have alleged merely that 



t h e  Secretary of Defense and the Commission f a i l e d  to observe 

certain procedural requirements of the Base Closure Act in the 

course of exerc i s ing  their statutory authority to p r e p x e  non- 
1 

binding base closure recommendations. Assuming arsuendo tha t  

~ e t i t i o n e r s  violated the A c t  by transmitting an incomplete 

administrative record t o  the General Accounting Office (Pet, A p p .  

6a n- 3) , or by holding non-public meetings (id, 7a n. 3) , those 

procedural defaults do not render the actions of the S e c r e t q  or 

the commission, much less the subsequent actions of the Presi- 

dent, ultra vires  in .aiy constitutionally significant sense, The 

Third Circuit's cont rary  holding turns this Court's nonreview- 

ability holding in r'r;mklin into a virtual nullity, and fur ther  

review by this Court is therefore warranted. 

2- i n  the procec=iincjs below, respmdents tbcms~,l-res never 

advanced the ultra v i !xs  theory adopted by the court of appeals, 

and indeed disputed ii:c; underlying premises (see Pet. 13 n .9 ) .  

Instead of relying on BanF,linrs except ion  f o r  j u d i c i a l  review of 

constitutional claims against the President,  respondents srgued 

below t h a t  the actions of the Secreta-ry of Defense and the 

Defense Base Closuxe and Realignment Commission in preparing 

nonbinding base closu1:e recommendations are "finalw agency 

action- They renew that argument here (Opp. 4, 11-14), 

1 In enumerating their claims, respondents include the 
allegation (Opp. 3 n.4.) that the  Navy "manipulzted the base 
closure criteria to close the [~hiladelphia] shipyard," That 
al legat ion is no longer part o f  this litigation- The court of 
appeals affirmed the dlismissal of that claim in its original 
decision, holding that. the claim was not subject to judicial 
review. See Pet. App. 56a. 



We explained in our petition (Pet. 12-13) why, contrary to 

respondentsr argument ,  the actions of the Secretary and the Com- 

mission are not f inal  agency action under Franklin- The Base 

Closure Act v e t s  the final closure decision in the president, 

who has plenary authority under the A c t  to accept or reject the 

Commissionrs closure :recommendations- See 2903(e). Because 

the recommendations have no effect whatsoevw unless the Presi- 

M C  dent chooses to accept them( "the I ! !  bd5 ''[el f i  [ PBP genCY ' df h a p @  y P S  ' 
process is [not] one t h a t  w i l l  d i r e c t l y  a f f e c t  the parties" 

(Franklin, 112 S- C t -  at 2773), and hence the agency actions are 

not f i n a l  under Frarrk:li.n. For precisely these reasons ,  the First 

Circuit held in Cohen v. R i c e ,  992 F.2d 376 (1993), that the 

actions of the Secretary of Defense  and the  Conmission under the 

B s s e  Clzsure A c t  are riot final agency action under Franklin. See 

Pet. 19-20 (discussing Cohen). 

Respondents argue (Opp. 4) that the actions of the Secretary 

and the Commission should be deemed f i n a l  under *eankl in  because 

"there is nothing left. for the agencies to do" once they have 

completed their recormr~endations- B u t  precisely the same thing 

was  true i n  Franklin itself: once the Secretary o' Commerce for- 

warded her census report to the President, she too had no further 

2 responsibilities under the governing statutes- This C o u r t  h e l d  

'1n theory, of course, the President could have returned the 
census report to the Secretary for  modification, thereby extend- 
ing her participation in the statutory scheme- B u t  the identical 
possibility exists under the Base C l o s u r e  A c t :  the President may 
return the base closure recommendations t o  the Commission, 
requiring the  omm mission to prepare and submit a revised set of 
recommendations - See § 2903 (e) ( 3 )  - 



that t h e  Secretary's actions were non-fbal despite t h a t  fact. 

As the Court explained, the test f o r  finality is "whether the 

agency has completed its decisionmaking process, and whether t h e  

result  of that proces:s is one that w i l l  directly affect the 

parties." 112 S .  Ct. a t  2773 (emphasis added). A s  the result in 

Franklin itself demon:strates, both parts of this test must be 

satisfied. See Pub l i c tC i t i zen  v- United States Trade Represen- 

tative, No. 93-5212 4D.C. ~ i r .  Sept- 24, 1993), slip op. at 5. 

The bare fact  t h a t  an agency has " c o m p l e t e d  its decisionmaking 

process" is n o t  suffici-ent t o  render its actions final under the 

Administrative Procedure A c t  w h e r e ,  as here, the agehcyrs deci- 
- e 

sion is subject to farther review and revision by a higher 

authority before it can take effect. 

Respondents try l:o distinguish Frankl in  by arguing (Ogp- 11; 

that the President ha:; only Ira l imited oversight functiontt  under 

the B a s e  Closure Act, This argument is wholly insubs2antial- As 

already explained, the President enjoys plenary au thor i ty  t o  

accept o r  reject the ~lommission's recommendations, and the recom- 

mendations become a nullity if he chooses to reject them. See 

5 2903 (e) (5) - The President' s unqualified power to accept or 

reject the recommendations can hardly be characterized as a 

"limited overs ight  funct ion-"  

Contrary t o  respondentsr suggestion (Opp- 12-13), the fact 

that Pres iden t  must accept o r  reject t he   omm mission's recomaen- 

dations in their e n t i r e t y ,  r a t h e r  than being able t o  accept some 

recommendations and re.ject others ,  is irrelevant t o  t h e  f i n a l i t y  



issue. The question trnder Franklin is w h e t h e r  t h e   omm mission's 

recommendations bind 1;he President and thereby "directly affectM 

respondents- As long as the President has the statutory right to 

review the  omm mission''^ recommendations and the s t a t u t o r y  power 

to reject them, that question can only be answered in the nega- 

tive. In this case, just as in Franklin, the agency's recommen- 

dations have no effect: u n t i l  and unless  the President chooses to 

accept then, and the inherent wtentative(ness]* of the recommen- 

dations (112 S. Ct. at: 2774) settles the finality issue. 

3 ,  W e  explained in our p e t i t i o n  (Pet. 3 ,  19-20) that the 

Third Circuit's latest decision in this case conflicts w i t h  the 

recent decision of the F i r s t  Circuit  i n  Cohen v. Rice, supra. In 

Cohen, the First C i r c u i t  was presented with virtually identical 

proceduzal claims under the Base Closure A c t ,  x d  the cour t  held  

squarely that Franklirr precludes judicial review of such claims. 

992 F.2d at - -- 
Respondents ague that the conflict between this case and 

Cohen is "artificial and illusory" ( O p p -  14-15) because the F i r s t  

Circuit w a s  not called upon to decide the  reviewability of con- 

stitutional claims against the President. But neither was the 

Third Circuit in this case- As noted in our petition (Pet. 13 

n.9), respondents here never challenged the actions of the 

President on c o n s t i t u t i o n a l  (or, indeed, non-constitutional) 

grounds. What divides the First Circuit and the Third Circuit is 

not the claims they addressed, but their response to those 

claims. The First Circuit took the claims on their own terms. as 



statutory challenges to the procedural actions of the S e c r e t a q  

and the commission, anti forthrightly concluded that Franklin 

barred judicial review. The Third circuit, in c o n t r a s t ,  chose to 

circumvent Franklin b y  recharacterizing the same claims in consti- 

tutional terms. N o t h . i n g  in Cohen suggests that the First Circuit 

would have ruled any differently if the identical claims were 

presented in the cons;tj-tutional guise imposed by t h e  cour t  of 

appeals in this case. In shor t ,  it is idle to suggest that the 

decision i n  Cohen and the decis ion  i n  this case can be recon- 

ciled. 

The First Circui-t:'~ reasoning in Cohen has subsequently been 

reinforced by Lhe recent decision of the D - C .  Circuit in Public 

Citizen v, United S t a t e s  Trade Re~resentative, suDra, In Pubiic 

citizen, the D-C- C i r c x i t  relied on Franklin to hold that the 

preparation of the North  American Free Trade Agreement ("NAFTA") 

is not subject to judicial review under t h e  ~ational Environ- 

mental Policy A c t  (tl?ll;PAn). Under =E: governing trade statutes, 

responsibility for negotiating N m A  was assigned to the Office 

of the united Sta tes  Wade Representative ("OTR"), but the final 

decision whether to submit the agreement to Congress fo r  approval 

rested with the President, w r i t i n g  for a unanimous panel, Chief 

Judge ~ i k v a  explained why Franklin precluded judicial review of a 

NEPA challenge to N P R A :  



men though the OTR has completed negotiations on 
NAFTA, the agreement will have no effect on Public 
citizen's members unless and until the President sub- 
mits it to Congress- Like the reapportionment statute 
in Franklin, the Trade A c t s  involve the President at 
the final stage of the process by providing for him to 
submit to Congress the final legal text of the agree- 
ment, a draft  of the hp lemen t ing  legislation, and 
supporting i n f  ormi3tion. The President is not obligated 
t o  submit any agrr~~nent to Congress, and until he does 
there is no final action- If and when the agreement is 
submitted to Congress, it will be the result of action 
by the President, action clearly not reviewable under 
the APA. 

~ublic Citizen, slip ap. at 6 (citation omitted). This reasoning 

squarely aligns the D.C. Circuit with the First Circuit in Cohen 

regarding the availability of judicial review in "cases in which 

the President has final c o n s t i t u t i o n a l  or  statutory responsibi- 

lity f9r th2  finel step necessky for the agency action directly 

to affect the parties. '"Public Citizen, slip cp. at '7. 

4 .  The Third c i n x t i t r s  mishandling of Franklin is one of 

two issues raised by our petition. The court's original decision 

in this case (Pet. A p p .  26a-69a) presents an alternative, equally 

important question: whether the Base Closure Act itself precludes 

judicial reviev of claims arising under t h e  Act. As explained in 

our petition (Pet. 20--283, the structure of the Act, its poli- 

cies, and its 1egislat.ive history all strongly suggest that 

Congress did not intend for the final base closure decisions of 

the President and Congress to bcl. subject to judicially mandated 

reopening at the behest of private l i t igants .  

 side from referring this Court  to the Third Circuit's 

original opinion In its entirety ( O p p -  141, respondents do not 

deal directly with our preclusion analysis. They do assert ( O p p .  

8 



2 - 3 ,  4 )  t ha t  the procedural requirements of t h e  Base Closure A c t  

are a v i t a l  component of the Act (Opp- 2 - 3 ) ,  and that it wfollows 

inexorably" (& a t  4 )  that claims of procedural violations are 

subject to j u d i c i a l  r e w i e w .  B u t  i f  this assertion is meant as a 

response to our preclusion argument, it is hardly a sufficient 

one, 

Procedural fairness is undoubtedly one of the objects of t h e  

3 Base Closure A c t ,  but  it is hardly t h e  only one. A s  shown i n  

our petition, the Act is also designed to vindicate a number of 

other i n t e r e s t s  t h a t  krotlld be f a t a l l y  compromised by jud ic ia l  

in tervent ion .  Among other things, the A c t  is designed t o  

expedite the base c l o s u r e  process; t o  e s t a b l i s h  an i n d i v i s i b l e  

"package" of closures t h a t  stand or fall together; to leave the C 

final d%cision over base closures k. the hands of the Pres iden t  

and Congress; and to a.void the-kind of pro tec ted  l i t i g a t i o n  that 

had doomed prior effor-ts t o  c lose  obsolete domestic bases-  See 

Pet .  22-26- Judicial in tervent ion ,  whether in t h e  name of the 

Act's procedural requirements or under some other rubric, is 

a n t i t h e t i c a l  t o  all of t h e s e  g o a l ~ . ~ C a n  J- 
& .ow c h ~ & 5 ,  IF41 1995, I99S 

III these cirastances,  the dare fact that 

procedural requkenents on the Secretary and the Colamission says 
c l a ~ G - 1 .  

nothing about whether Congress intended f o r  those  requirements t o  

3 Section 3901.(b) of t h e  A c t  provides t h a t  "[tlhe purpose of 
this (act] is t o  provide a fair process t h a t  will result  in the 
timely closure and r e a l i m e n t  of militarv installations inside 
the United S t a t e s n  (emphasis added). Respondents bowdlerize this 
provision by quot ing only the reference  t o  "fair processn (Opp. 
1 n.2), omi t t ing  the underscored language concerning the goal  of 
"timely" closures and realignments. 



be enforceable in court. By subjecting the base closure recom- 

mendations to plenary review by the P r e s i d e n t ,  and by providing a 

special legislative n~echanism for  the legislature to express its 

agreement or disaqree!ment, Congress lef t  t h e  p o l i t i c a l  branches 

w i t h  the power and opportunity t o  ove r r ide  the a c t i o n s  of the 

Secretary m d  the commission for any reason, including any 

procedural concerns- :In tbis case, Congress w a s  fully apprised 

of respondenlr proced~zal  objections to t h e  se lect ion of the 

Philadelphia Shipyard (see Pet. 6), but it nonetheless chose not 

to disapprove the President's decis ion .  To judicially counter- 

mand the decisions of the President and Congress, in the name of 

procedural objections t-hat Congress itself did not regard as 

weighty enough to sacrifice the base closure processF. wocld 

fundamentally subvert the integrity of t h e  s ta tu to ry  scheme- 

CONCLUSION 

For the foregohg reasons, the pe t i t i on  for certiorari 

should be granted. 

Respectful ly  submitted- 

DREW S .  DAYS, 111 
Solicitor C e n e r a l  

De~arhnent  of Justice 
Washineon,  D-C- 20530 
( 2 0 2 )  514-2217 

October 1993 
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PRELIMINARY STATErnNT - 

Totally unlike j2anklin v. Massachusetts, 505 U.S. - 9  122 S.Ct. 2767 (1992), 

the Q& judicial review sought here by plaintiffs concerns defendants' abject failure to adhere 

to the procedural safeguards of the Defense Base Closure and Realignment Act of 1990 ("Base 

Closure Act" or "Act"). Defendants persist in ignoring this critical distinction. Not once do they 

even acknowledge the preeminent value which Congress placed on procedural fairness in the Act, 

which expressly provides that its "purposew is to provide a "fair process". $290l(b)(emphasis 

added). Indeed, defendants attempt to obfuscate this fundamental issue by mischaracterizing 

plaintiffs' action as a direct challenge to a decision by the President. However, the fact that the 

President relied on a substantive final report of the defendant agencies cannot operate to insulate 

from judicial review the administrative process which resulted in that final report. Whatever one 

could argue about the substancz of a decision of the Base Closure Commission at the time it is 

communicated to the President, the process mandated by the Act is over, finished, final. There 

is no process provided for either before the President or before the Congress. If you did not get 

your public hearing before the Commission, you never will. The recommendation of the 

Commission -- one could argue -- is not final until accepted by the President, but the process 

through which that recomme:l~~atior, was reached is indisputably final. 

Defendants have failed to cite a single case in which court, including the 

United States Supreme Court, has ever held that judicial review of the procedural integrity of 

acc?.cy: 2c::o:: is precluded simply because a si;zti~:e. like the Base C!osure Act. provides for some 

. ,  . --=.-.,- > m r . , .  . , 
,; - . IL.L.LLIA (>r C~?n;r:ssio:?ai cl\.ers:;:::. This is ~ r . d e r s ~ n d ~ 5 l s .   sir,^? the historic role played by 

. . ,  . . . . .  . . 
[I:? r.;e?cndznt t<c?rai jildici;;ry in S<;Gr:niiii:_E i j i ~  P ~ O C ~ X ; ~  ~r,t=g;i;y of a p c y  ac~ion is a 



necessary "check and balance' in our tripartite form of government. As recognized by Chief 

Justice Marshall in 1803, "the very essence of civil liberty . . . consists in the right of every 

individual to claim the protection of the laws ...." Marbury v. Madison, 1 Cranch 136, 163, 2 

L.Ed. 60 (1803). 

Since Marbury 1. Madison, the federal courts have steadfastly protected our 

procedural safeguards. Nothing in Franklin alters this historic role of the independent federal 

judiciary as the protector of p:rocedural fairness. Nor does Franklin allow a federal agency -- 

especially one specifically charged by Congress with carrying out express procedural safeguards 

mandated by a federal statute -- to disregard that process. Accordingly, Franklin has no 

significance in the context of t.hjs case and does not affect this Court's April 17 decision. To 

hold otherwise would establish dangerous precedent that would encourage countless government 

agencies which affect the lives of millions of Americans to violate clear procedural mandates and 

thwart the express dictates of C:o:ngress. 

I. THE SLTREME COURT'S DECISION I 3  FRANKZIN HAS NO SIGNIFICANCE 
IN THE CONTEXT C)F' THIS CASE: THE "PROCESS" WAS FmAL A T  THE 
T n l E  THE PRESIDEST RECEIVED THE LIST OF CLOSLTRES FROhI THE 
CO~IZITSSxoJ-. 

For purposes of determining finality under the Administrative Procedure Act 

("APA"), the Supreme Court in Franklin stated that "[tlhe core question is whether the agency 

has completed its decisionmaking process, and whether the result of that process is one that will 

- 
- jk'iti? regard io  ti.^ ''COT? question": (a) the agency indisputablv has completed its 

decisionmaking process; and (b) t,le result of that completed process -- which was promulgated 



did not involve a challenge tc~ the integrity of the process, but rather a challenge to presidential 

abuse of discretion. The Franklin Court reviewed the legislative history and structure of the 

statute 'to determine if the E'resident's actions were reviewable under the APA. The Court 

concluded that Congress had vested the President with the decisionmaking power to determine 

the representatives allocated tlo each state and that the President's action was not agency action 

subject to review under the A P A 2  

By contrast, in the present case, Congress did not delegate the decision to close 

military bases exclusively to the President. Rather, it set up explicit agency procedures to ensure 

a fair and balanced decision. 14s emphasized by this Court in its April 17 opinion: 

". . . . Congress intendedilt?iat domestic bases be closed onlv pursuant to an exercise 
of Presidential discretion. informed by recommendations of the nation's military 
establishment and an independent commission based on a common and disclosed 
(1) appraisal of military need, (2) set of criteria for closing, and (3) data base. 
Congress did not simplyJelegate this kind of decision to the President and leave 
to his iudernent what advice and data he would solicit. Rather. it established a 
specific procedure tha.t would ensure balanced and informed advice to be 
considered by the President and by Congress before the executive and legislative 
judgments were made." 971 F.2d at 946-47 (footnote omitted; emphasis added 
and in original). 

to the public in the Federal F!e:;ister -- directly affected the parties, inter alia, because the 
President could not revise or amend the Commissions' list of closures even though the Act's 
procedural mandates were ignored. 

' Indscd. Fr~:,ck!in es:abiishi~s i;o "ne~.v" iaiv ?@::he Suprt:r,e Court. In its Apr;l! 17 opinion. 

F-  " ' 7 ' .  r , c.i;,lt..; 5 51.3s:L:. ;;:..? C=C:J:Q~;. 'r];i 5 C-,Ux C ~ ~ - " , - - I  r cofic!uc?d :!;a; ike fzct ;hiit some aspects 
of a dzcisionmahn~ process are: not subject to judicial review does not preclude review of other 
aspects, i.e. the integrity of the p:rocess. Specter v. Garrett, 971 F.2d at 946. 



Thus, for the base closure process to function as Congress intended, and for the President's 

decision to be responsible, the Act's procedural mandates must be complied with at the agencv 

level. 

Unlike the statute in Franklin, the Base Closure Act clearly establishes both that 

the actions of the agencies with respect to adequate procedures are final and that they are distinct 

from the limited decisionmaking powers of the President. The fact that the President has a 

limited oversight function over defendants' actions does not mean that the defendant agencies' 

actions are not "final. "' It is simply the President's duty to review the procedural integrity 

of the base closure process or to analyze whether the defendants have complied with the Act's 

procedural mandates. 

Indeed, it is indisputable that at the time the list was communicated to the 

President, the administrative proc:ess was m: the agencies had purported to complete all that 

they were statutorily required to do. The timing under the Act makes it clear that no process was 

intended once the agencies transmit their final closure report to the President and publish the list 

of closures in the Federal Register. The President is given only a scant 15 days to review the 

Commission's report and, 11n1ikft his role under the statute in Franklin, he cannot under the Base 

3 Indeed. a multitude of agency decisions are subject to confirmation by the President 
andlor Congress. To conclude that none of these decisions is ever "final" and therefore insulated 
from judicial review would encourage agency disregard for procedural fairness. Wisconsin 
v.  IT-einbercer. 745 F.2d 211 ('-:h Ci:. 1951): C3iifomia \I. Block, 690 F.2d 753 (9th Cir. 
12'- ' .. 2 - :  C ~ i o r a c o  E::ii~n.irr::;I C-x!!i!i;ir; v Li!;nn. 1991 L C 1  331020 (D.Coio., Scpt. 14, 1992) . . . . . . , 

-. 

(zi? ~-.r?.lttlcc - - : L C I C : ~ ;  r?l.riey.:p ~f n:., ac-.::;s.'s prcc:.'xra! vioia:ions of ;he Natio~al  Environmend 
7- . ,  

- - 
1 .. ,?*.L. > - . A  .h.:. .: -.>-,". ." ,-" .3". ..- , . .  . . if-..::. . .-- . .  - .  - .-.- .. --.. c ,. l i r  - ..,L_.:,.. 1.lnI.i ~s3;n:::::~: 2 T ~ L ' ~ : T ~ T C Z C Z ; ! O ~  io :he Presides: for .. 7 
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Closure Act revise or amend the Commission's list of closures.' His sole function is to accept or 

reject the list of base closures. $2903(e); S~ecter v. Garrett, 971 F.2d at 940. The President must 

therefore relv exclusivelv on the  final reDort of the agencies in making his decision, the 

legitimacy of which hinges entirely on the agencies' adherence to the mandated procedural 

safeguards. 

As set forth in plaintiffs' original Brief on Remand, a strikingly similar case 

under the National Environmerltal Protection Act, Colorado Environmental Coalition v. Luian, 

1992 WL 231020 (D. Colo., Se:pt. 14, 1992), recently addressed this very issue, concluding that 

"Once the recornmendations are sent to the President based on inadequate 
procedures in violation of NEPA, there will be no opportunity for any 
other recommen~ctation by the Secretary as to the wilderness study areas in 
question. There:fore, the court concludes that . . . the challenged agency 
action is final." 

Here, as in Colorado Environn~ntal Coalition, once the Commission's recommendations were 

transmitted to the President basted on "inadequate procedures," there was no opportunity for any 

further recommendations. Thus, the challenged process was final, and whatever conclusion the 

President reached was based on fundamentally inadequate and unfair procedures. 

Defendants refuse to acknowledge that there is any distinction between judicial 

review of substance and judiciiil revie:v of procedure. [Appellees Supp. Brief at p. 71. 

Defendants' argument not only ignores but would have the effect of reversing four decades of 

Ths Su?:=r,e Court in F:?-nklin recogniz-=d [hat the decision :o allocate fzderai oLerse3s 
err,;:o: ses L-d :he me~hod usski i2 do SG 'vc~:? a "moving tarsel". and that the President could 
- - 2 . r  . .- r"<- -" l - r  +{,a SSP'"'" . . , . . . -.-..- .I o f  C o m m . = r x  to rtl'oim the ce?sus in such a manner that the 
rz~u;:: 3:: s;=.::fi:dly i'r.~zst,! F-2-;:1k. 1 i' S.C:. 2i 277'. The S u ~ r e n e  Court ,Is0 noid i:. 
Franklir, that tne statute did "noi expressly rtquirs the Presidznt to use the dam in the Sec;etary's 
report." a. 



administrative law in this Circuit and the Supreme Court which has repeatedly and consistently 

sustained judicial review of final agency action under the APA where -- as in the present case 

-- there has been a failure to comply with the procedural mandates of a statute. See. e.p,, Board 

of Governors of Federal Resere. Svstem of U.S. v. MCorp Financial. Inc., 112 S. Ct. 459, 460 

(1991); Bowen v. Michigan &.ademv of Family Phvsicians, 476 U.S. 667, 670-71 (1986); 

Abbott Laboratories v. Gardncx, 387 U.S. 136, 140-41 (1967); Leedom v. Kyne, 358 U.S. 

184, 190 (1958). Accord Frar~klin, 112 S. Ct. at 2783-86 (Stevens, J., concurring). See also 

Kirbv v. U.S. Government. Dept. of Housing & Urban Dev., 675 F.2d 60, 67 (3rd Cir. 1982). 

Nothing in Franklin eviscerates this sound judicial precedent. To the contrary, the Franklin Court 

expressly relied on Abbott Laboratories, 378 U.S. 136 -- which stands for the proposition that 

the strong presumption of judicial review of administrative actions is not overcome absent "clear 

and convincing evidence" of a contrary legislative intent -- to support its decision. 

Indeed, even where no final agency action within APA contemplation is evident, 

courts have recognized "genera! principles of judicial review" where (as here) express statutory 

procedures have been blatantly ignored. See. e.e., Permian Basin Area Rate Cases, 390 U.S. 

747, 792 (1968) (recognizing under general principles of judicial review that an agency must 

articulate basis for its findings i1.1 reports to the President); Lcedorn v. Kvne, 358 U.S. 184, 

190-191 (195S)(courts will not lightly infer that Congress does not intend the judiciary to protect 

rights i t  confers against agency actions taken in excess of delegated powers); Virginia Rv. Co. 

v.  Sys:em Federation Yo.  49. 300 U.S. 515, 551 (1917)("It is a famijiar rule that a court may 

. . 
s.xesrc;sz !:s eczi;~.' . . A  c4-.g,;\er:r. cr ?quivalsr.[ :r.zr~dxr,us polvs;~ ... to coz:?! courts, boards, or 

. - . . . .  . , or;ii'=~s LO ac: i:1 a il:a:-,?r ',\'~:i; ;ss?ect to u . ~ i i : l  tfi:.2;.; ma? iis\.: jurrsdic::~;; or 3u;I:ority"); - U.S .  



ex rel. Kansas Citv So. R. Co. Interstate Commerce Commission, 252 U.S. 178, 187-188 

(1920) (court has power to enforce an agency's refusal to discharge duties which a statute 

exacts.) See also M a ~ l e  Leaf Fi5hCom~anv v. United States, 596 F.Supp. 1076, 1081 (C.I.T. 

1984) (recognizing under general principles of judicial review that an agency must fairly apprise 

the President, interested parties and the public of the reasoning underlying its recommendations 

to the President), a, 762 F.2ti 86 (Fed. Cir. 1985).j 

Thus, even where a statute expressly provides for no judicial review, the integrity 

of the process is still subject to judicial scrutiny. Indeed, there can be no doubt that if the 

Commission had said, "we choose to ignore the Congressional mandate of public hearings," the 

federal judiciary would have the :power to stop the runaway bureaucracy. That is precisely what 

plaintiffs claim here and is the reason why this Court sustained the judicial review sought by 

plaintiffs. See Specter v. Garrett,, 971 F.2d at 952-53.6 - 

Because the purpose of the Act is to ensure a "fair process" for base closures, the 

onlv method of ensuring the fu1fi:ilrnent of Congress' mandate is to permit judicial review of the - 
actions of the defendants as the !m.r& governmental bodies statutorily charged with procedural 

obligations. If the federal courts refrain from reviewing defendants' total failure to comply with 

On appeal, the F2deral Circuit recognized that. although international trade controversies 
are of a "highly discretionary kind -- involving the President and foreign affairs", decisions of 
the ITC are reviewable to determine if there has been "a clear misconstruction of the governing 
statute, a significant procedural violation, or action outside delegated authority." 762 F.2d at SS- 
89 and n.3. 

De:'s::d~ts aiso axenpt TO resurrect the xggz;.,s:!i that [::is case involves na:iot?al security 
and 2.;: C o u c  shou!d there:'orz atidic~re its ies?onhibili~y to ret;ie1.v agency compiiance with the 

' 7  -> .  7 ' .A::. :~::L.L~_, . - S u ~ e .  ur:si at 2 .  10 n . 3 .  T>!s ar;l~!iisnc i:-ores the e-:?r?ss lmguage of the 
. . 

stzx:s, ~t::cn exc:uces matters of nadonai security (see. e.o. - $2900(c)(2)). and was 
unsuccessfully argued by defendants in the original appeal. 



the procedural requirelnents of the Act, no review of that unlawful conduct will ever be possible. 

Accordingly, review of procedural compliance with a statute historically has been, and continues 

to be even after Franklin, the exclusive province of the federal courts. 

11. DEFElWANTS HATE: WAIVED ANY RIGHT TO ARGUE THAT JUDICIAL 
REVIEW IS PRECILI.JDED UNDER THE APA ON THE BASIS THAT THE 
CHALLENGED COIWUCT IS THAT OF THE PRESIDENT, NOT THAT OF A 
FLNAL "AGENCY" ACTION. 

Despite defendants' claim to the contrary, the requirement that agency action be 

final for purposes of judicial review can be and was waived by defendants in this case. 

Squillicote v. United States, 747 F.2d 432, 438 (7th Cir. 1984), cert. denied, 471 U.S. 1016 

(1985); Cal-Almond. Inc. v. Yeutter, 756 F.Supp. 1351, 1355 (E.D. Cal. 1991); Mansfield v. 

Weinberger, 398 F.Supp. 965, 967 (D.D.C. 1975). In Squillicote, the court reasoned that 

altllough finality may be treated as a "jurisdictional" issue, it "assumes the same footing of other 

issues a party may raise" and can be waived, Squillicote, 747 F.2d at 438. Thus, defendants' 

attempt to escape waiver b:y characterizing finality as a jurisdictional issue carries no 

significance. As the Squil1icoi:e court instructs, issues of "statutory competence", like finality, 

are not afforded the same status as concerns of federalism and the constitutional limitations of 

courx ili:d?r Xfiicls 111. Id. J,ccordingly. defendanrs' failure to raise this issue either below or 

on appeal prsvents them from so doing now. 



~0NCLUSION 

If the defendmt agencies' flouting of procedural mandates is not "final" for 

purposes of judicial review, then the whole purpose of the Act --to provide for a "fair process" 

-- crumbles. Accordingly, this Court should reinstate its April 17, 1992 opinion and order. 

Because of the national importance of the issues being considered on Remand, oral 

argument is respectfully requested. 

Respectfully submitted, 

/w/ Bruce W. Kauffman 
Bruce W. Kauffman 
I.D. No. 04466 
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I.D. No. 26601 
Camille W. Spinello 
I.D. No. 47307 

DILWORTH, PAXSON, KALISH 
& KAUFFMAN 

3200 Mellon Bank Center 
Philadelphia, PA 19 103 
(2 15) 575-7000 

DATED: December 18, 1992 Attorneys for Plaintiffs-Appellants 



NO. 91-1932 

IN TBE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

SENATOR ARLEN SPECTER, et al., 

Plaintiffs-Appellants, 

SEAN O'KEEFE, ACTING SECRETARY 
OF THE NAVY, et al., 

Defendants-Appellees, 

ON REMAND FROM THE SUPREME COURT 

SUPPLEMENTAL REPLY BRIEF FOR THE APPELLEES 

STUART M. GERSON 
Assistant Attorney General 

MICHAEL M. BAYLSON 
United States A t t o r n e y  

DOUGLAS N. LETTER 
SCOTT R. MCINTOSH 

( 2 0 2 )  514 -4052  
Attorneys, Appellate Staff 
Civil Division, R o o m  3617 
Departxent of Justice 
1 0 t h  & ~ennsvlvania Ave.  N.W. 
Washinqton, D.C.  20536 



TABLE OF CONTENTS 

Pase 

I. The Actions Challenged by the Plaintiffs Are Not 
"Final Agency Actionn under Franklin . . . . . . . . . . . 1 
A. The Department of Defense and the  omm mission . . . . 1 
B. The President . . . . . . . . . . . . . . . . . . . 10 

11. The Issue of F'inal Agency Action Is Properly before 
this Court. . . . . . . . . . . . . . . . . . . . . . . 10 

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . .  11 
CERTIFICATE OF SERV'I'CE 

TABLE OF AUTHORITIES 

Cases : 

Cohen v. Rice, 800 F. Supp. 1006 (D. Me. 1992), 
appeal ~endinq, No. 92-2335 (1st Cir.) . . . . . . . . . . . 5 

Colorado Environmental Coalition v. Luian, 1992 WL 231020, 
803 F. Supp. 364 (I). Colo. 1992) . . . . . . . . . . . . . . 7 

~ranklin v. Massachusetts, 112 S. Ct. 2767 (1992) . . . . passim 

Kirby v. m, 675 F.2d 60 (3d Cir. 1982) . . . . . . . . . . . 6 
Specter v. Garrett, 971 F.2d 936 (3d Cir. 1992), vacated 
and remanded, No. 92-486 (U.S. Nov. 9, 1992) . . . . . . . 10 

Weyerhauser Co. v. ;Castle, 590 F.2d 1011 (D.C. ~ i r .  1978) . . . 6 

Statutes : 

Defense Base Closure and Realignment Act of 1990, 
Pub. L. No. 101-510, §§ 2901-11, 104 Stat. 1808-19 . . passim 

§ 2903 (e) (2) . . . . . . . . . . . . . . . . . . . . . . . . 3 
5 2903 (e) ( 3 )  . . . . . . . . . . . . . . . . . . . . . . . . 3 
5 2 9 0 3  {s) ( 5 )  . . . . . . . . . . . . . . . . . . . . . . . . 3 

5 U . S . C .  . 3 7 T , ( ~ ) ( 1 )  . . . . . . . . . . . . . . . . . . . . . 6  
5 U.S.C. § ' i C l j a j ( Z j  . . . . . . . . . . . . . . . . . . . . . 6 
5 U.S.C. § 704 . . . . . . . . . . . . . . . . . . . . passim 



Lesislative History 

137 Cong . Rec . H6008-6010 (daily ed . July 30. 1991) . . . . . .  8 
137 Cong . Rec . H6010-6011 (daily ed . July 30. 1991) . . . . . .  8 
137 Cong . Rec . H6021 (daily ed . July 30. 1991) . . . . . . . .  8 



IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

NO. 91-1932 

SENATOR ARLEN SPECTER, et al., 

Plaintiffs-Appellants, 

SEAN O'KEEFE, ACTING SECRETARY 
OF THE NAVY, et al., 

Defendants-Appellees. 

ON REMAND FROM THE SUPREME COURT 

SUPPLEMENTAL REPLY BRIEF FOR THE APPELLEES 

I. The Actions Challenged by the Plaintiffs Are Not 
81Final Agency Actionw under Franklin 

A. The Department of Defense and the Commission 

1. The "core questionw in determining whether agency action 

is 'If inaln under Franklin v. Massachusetts, 112 S. Ct. 2767 (1992) , 

is "whether the agency has completed its decisionmaking process, 

a d  whether t h z  r e s u l t  of that process is one that will directly 

brief (at 5-7) why the actions of the   om miss is^ and the Department 

of D e f e ~ s e  a r e  ~ . o t  91firl111 c-der tkis t e s t .  "?.a p l a i n t l f  f s make 



several attempts to meet Franklin's finality criteria, but none has 

any merit. 

The plaintiffs assert that the challenged actions of the 

 omm mission and the Department of Defense constitute wfinalw agency 

action under ~ranklin because, in the plaintiffs1 words (at 9), 

those actions "directly and materially affect[] the President's 

decisi~n.'~ The test under Franklin, however, is not whether the 

agency actions directly affect the President, but instead whether 

those actions "directly affect the ~arties." 112 S. Ct. at 2773 

(emphasis added). And as explained in our supplemental brief, the 

actions of the Commission and the Department of Defense do not 

directly affect the plaintiffs here, for the same reason that the 

actions of the Secretary of Commerce did not directly affect the 

plaintiffs in Franklin -- because those actions are a practical and 
legal nullity until and unless the President chooses in discre- 

tion to accept the recommendations placed before him. 

In an apparent attempt to overcome this legal obstacle, the 

plaintiffs claim (at 10) that the President "cannot * * * revise or 
anend the Coinmission's list of [recommended] closures.~~ This claim 

fundamentally distorts the relationship between the President and 

the Commission. While the President cannot directly revise or 

amend the Commission's list, the Base Closure Act expressly 

authorizes him to reject the list in whole or in part, and if the 

~onnirsicn 2 0 ~ s  zzt ta?s  a k q u a t e  account  of h i s  views in preparing 

a rz.:iryZ l i z z ,  t'ns 3 ; :  f; lrthsr act 'ncr lzes  h i x  tz rsject the Ils-, 

a second time and t.hereby terxinate the base closure process 



altogether. Act S 2903 (e) (2), (3), (5). Thus, both legally and 

practically speaking, the Act vests the President with considerable 

power over the ultimate selection of bases for closure and realign- 

ment -- far more power than the census statute explicitly granted 
the President in ~ranklin. 

In a related vein, the plaintiffs argue (at 8) that, while the 

role of the President in Franklin contributed to the "integrity of 

the process1' (112 S. Ct. at 2775), the president plays no role in 

maintaining the integrity of the process under the Base Closure 

Act. This argument is wrong on two counts. First, the President 

does play a role in maintaining the integrity of the base closure 

process. In Franklin, Congress provided for the President to 

transmit the reapportionment report in order to further the consti- 

tutional and political legitimacy of the ultimate reapportionment 

decision. See 112 S. Ct. at 2775. The Base Closure Act involves 

the President in the base closure process for similar reasons -- to 
accommodate the President's constitutional role in the Nation's 

military affairs (see Const. Art. 11, § 2, 1) and to facilitate 

the development of a mutually acceptable base closure plan between 

the two political branches of the federal government. And as 

discussed further below (see p. 8 infra), the President is free to 

exercise his authority under the Act not only to affect the sub- 

stantive content of the base closure decision, but also to redress 

any prccsdural errors; nothinq in t:he Act restricts his reasons for 

,. t,ecr,i=z t h e  Czz:~Fssionfs re,co;nlileric?ati3;1~. acceptjns or --' 



Second, the plaintiffs misapprehend the significance of the 

President's role in Franklin. The President's contribution to the 

Itintegrity of the [reapportionment] processIt was noted by the 

Supreme Court in Franklin simply to confirm that the President's 

role was not merely I1ceremonial or ministerialtt (112 S. Ct. at 

2775), and hence that the actions of the Secretary of Commerce were 

not themselves "finaltt actions ( )  In this case, it cannot 

conceivably be claimed that the President is confined to a ltcere- 

monial or ministeriall1 role in the base closure process. Even the 

plaintiffs stop short of making such a claim. Because the Presi- 

dent's role is far more than ministerial, the actions of the Com- 

mission and the Department of Defense that precede his decision are 

not "finaln under Danklints construction of the APA. 

In an final effort to transform the actions of the Commission 

and the Department of Defense into trfinalt' agency action, the 

plaintiffs baldly assert (at 10) that the President "relies exclu- 

sively on the recommendations of the [defendant] agencies.It The 

plaintiffs identify no authority for this assertion, and none 

exists. Nothing in the Act limits in any way the sources on which 

the President may rely when he reviews the list presented by the 

Commission. The President is free to consult his defense and 

domestic policy advisors, other federal agencies, and members of 

Congress, among others, in evaluating the Commission's recommen- 

dations a:d decidinq whether to accept then. Whether he chooses to 

ezgaGe 5:: t?-ese kin" saZ c~nsclzzti~n is, c2 csLrsE, f c r  h i2  alone 

to decide. But the fact is that nothinq in the Act restricts the 



president, as the plaintiffs imply, to the information and views 

placed before him by the Commission itself. 

2. The plaintiffs argue at length that Franklin is distin- 

guishable because the administrative actions at issue there were 

not subject to procedural requirements and were challenged solely 

on substantive grounds, while the actions of the Commission and the 

Department of Defense involve procedural mandates and are being 

challenged in this case on procedural grounds. As we explained in 

our supplemental brief (at 7 ) ,  and as the district court expressly 

pointed out in Cohen v.  ice, 800 F. Supp. 1006, 1011-12 (D. Me. 

1992), this wdistinctionw is simply irrelevant under Franklin. The 

legal test for finality under Franklin and the APA is whether the 

action directly affects the complaining parties, not why the 

parties object to the action. 

Under the plaintiffst reasoning, if an agency action were 

challenged on both substantive and procedural grounds, it could 

simultaneously be %on-finalt1 (as to the substantive claim) and 

Itfinallt (as to the procedural claim). The illogic of such a result 

is self-evident. Under Franklin and 5 U.S.C. 5 704, an agency 

action is either final or non-final. It cannot be both at the same 

time . 
Perhaps because they recognize that their substance/procedure 

distinction cannot be squared with Franklin itself, the plaintiffs 

tics a variety of other cases that supposedly offsr them support. 

Fl:;:, t h s y  assert ( 2 t  5 -1 :  " h ~ t  tke  S ~ ? r z x e  C ~ u r c  "hzis re?eatedly 



and consistently sustained judicial review of final asencv action 

where * * * there has been a failure to comply with the procedural 
mandates of a statutew (emphasis added). We have no quarrel with 

this proposition, but as the underscored language shows, it begs 

the question. If the agency actions in this case were final, and 

no other obstacles to judicial review existed, those actions 

obviously could be reviewed under the APA for conformity to any 

procedural requirements. But the present question is whether the 

actions are final, and the Supreme Court cases cited by the 

plaintiffs cast no light on this question, as the plaintiffs1 own 

characterization of those cases indicates. 

Second, the plaintiffs cite several Court of Appeals decisions 

(at 7 n.5) for the proposition that judicial review of procedural 

claims is available under the APA even when judicial review of 

other claims is barred. But none of these cases involves the 

auestion of Iffinal asencv actionm under 5 U.S.C. S 704. Instead, 

they involve the entirely distinct questions of whether judicial 

review of concededly final agency action is barred by the under- 

lying statute itself (see 5 U.S.C. S; 701(a)(l)) or by the breadth 

of the agency's discretion under the statute (see id. $ 701(a) (2)). 

See, e.q., Kirby v. HI, 675 F.2d 60, 67 (3d Cir. 1982) (analyzing 

effect of 5 U.S.C. § 701 (a) (2) ) .' Those questions were addressed 

in this Court's earlier opinion and are no longer at issue in this 

. - - - 
-255 cf th2 casss c l t e 3  k:- the ?laint:frs, ~,s-:z-'?zxser 2 3 ,  v. 

Castle, 5 9 0  1-25 lOil (D.C. C i r .  1973), is not about the avail- 
ability of judicial review at all, but instead addresses the 
standards for judicial review. See 590 F.2d at 1027. 



appeal. None of these appellate cases purports to hold, as the 

plaintiffs would have this Court hold, that otherwise non-final 

agency action is subject to judicial review despite 5 U.S.C. 

S 704 as long as it is being challenged on procedural grounds. 

Third, the plaintiffs invoke (at 11-12) the interlocutory 

district court decision in Colorado Environmental Coalition v. 

Luian, 1992 WL 231020, 803 F. Supp. 364 (D. Colo. 1992). The 

government respectfully disagrees with the decision in Colorado. 

~ u t  even if that decision were assumed to be correct, it would not 

assist the plaintiffst finality arguments here, because the statu- 

tory scheme at issue there (as interpreted by the district court) 

gave far greater effect to agency recommendations than the Base 

Closure Act gives to the recommendations of the Commission and the 

Department of Defense. 2 

2~olorado involves the statutory procedures for identifying 
potential wilderness areas under Section 603 of the Federal Land 
Policy and Management Act of 1976, 43 U.S.C. 5 1782. Under that 
provision, the Secretary of the ~nterior prepares recommendations 
for the President regarding the designation of certain federal 
lands as wilderness areas, and the President in turn presents 
recsmmendations to Congress for its consideration. Under the 
district court's reading of Section 603, "if the wilderness areas 
here at issue are not recommended [by the Secretary] to the Presi- 
dent for wilderness protection, they will not proceed to bz desig- 
nated as wilderness areas by Congressfft and "there will be no 
opportunity for any other recommendation by the Secretary as to the 
wilderness study areas in question." 1992 WL 231020 at - 1  803 
F. Supp. at (page citation not available on Westlaw). Thus, 
the Sezrstaryls recommendations effectively ccntrol the ultimate 
decisions abouc dnsiqnaticn of wiidarness are2s cnder the statute. 
us,,, in Czccrasz, 'i?-~ r~scn~endaticns cf the C~rr,xission do not - - . - er;eztlv2-.- csnzzzl r:;.,e =:ti-ate d e c i s i ~ n  cf t h e  Preside55 under 
the Base closure Act, since the President is free to reject those 
recommendations in whole or in part and to require the Commission 
to prepare revised recommendations. 



3. The plaintiffs suggest repeatedly that if judicial review 

of their procedural claims against the Commission and the Depart- 

ment of Defense is foreclosed, catastrophe will result. They claim 

(at 2, 8, 11, 12) that the Act contains no alternative to judicial 

review and that withholding judicial review in this case will allow 

agencies Ifin a wide range of future casesfv to escape accountability 

to Congress and the public. 

This parade of horribles is thoroughly misconceived. First, 

it is false that judicial review is the only means of enforcing the 

procedural requirements of the Act. The President and Congress 

both have the power under the Act to terminate the base closure 

process for any reason, includins procedural concerns. Indeed, the 

plaintiffs themselves presented their procedural objections to 

Congress when the House of Representatives debated (and ultimately 

rejected) the proposed joint resolution of disapproval. See, e.s., 

137 Cong. Rec. H6008-6010 (daily ed. July 30, 1991) (Rep. Weldon); 

& at H6010-H6011 (Rep. Foglietta) ; id. at H6021 (Rep. Andrews) . 
If the President and Congress choose to proceed with base closures 

in ths face of such procedural complaints, that counsels asainst 

judicial intervention, not for it. 

Second, withholding judicial review in this case will in no 

way permit agencies Ifin a wide range of future casesf1 to avoid 

their statutory responsibilities toward Congress and the public. 

The czntrzl feature of the Base Closure Act that renders the agency 

a c t i e n s  here non-final -- n a ~ . e l y ,  statutorily iza;2;tzdrevLeew by 

the President -- is exceedingly rare in other federal administra- 



tive and regulatory statutes. And even if it were common, the 

requirement of finality under 5 U.S.C. S 704 is purely a statutory 

requirement, one that Congress is free to dispense with under any 

statutory scheme if it believes that judicial review of non-final 

actions is needed to further the aims of the statute. Here, 

however, Congress did not dispense with the requirement of finality 

under the Base Closure Act, and because the actions of the Com- 

mission and the Department of Defense are not final under the 

standards of Franklin, judicial review is unavailable in this case. 

In conjunction with their predictions of disaster if judicial 

review is withheld, the plaintiffs renew their underlying allega- 

tions in this case by asserting (at 4-5) that Iv[the] [dlefendants 

made a mockery of th[e] congressional mandate^ of procedural fair- 

ness. Since the validity of these allegations is irrelevant to the 

issue of final agency action, we confine ourselves to two comments. 

The first is that the plaintiffs' allegations of procedural mis- 

conduct are precisely that -- allegations. The defendants have 

vigorously contested these allegations, and the resulting dispute 

over the factual and legal underpinnings of the plaintiffs' alle- 

gations has never been resolved by the district court or this Court 

in this litigation. Second, in at least one significant respect, 

the specific allegations presented in the plaintiffsv supplemental 



brief have alreadv been held to be unreviewable by this Court in 

its earlier decision. 3 

B. The President 

We explained in our opening brief that, to the extent that 

this suit effectively seeks relief on non-constitutional grounds 

against the President, it is barred under Franklin because the 

president is not an "agencyN under the APA. The plaintiffs do not 

take issue with the proposition that ~ranklin precludes them from 

seeking relief against the President. Instead, they only argue (at 

8) that they are not seeking relief against the President. As 

noted in our supplemental brief (at 9), that characterization of 

their claims was refuted by this Court itself in its earlier 

opinion in this case. The plaintiffs do not address this Courtls 

analysis, and nothing in their supplemental brief calls the Courtls 

reasoning on this score into question. 

11. The Issue of Final Agency Action Is Properly before 
this Court 

In our supplemental brief (at 13-15), we explained that the 

issue of "final agency actionv1 under 5 U.S.C. S 704 was raised 

below and on appeal; that the issue would be properly before this 

Court in any event because it is jurisdictional; and that the issue 

could be entertained as an alternative ground for affirmance even 

3 ~ h e  plaintiffs allege (at 4) that the Department of Defense 
violatad its statutsry obligation to "consider all military instal- 
latic-s * * * equall lr"  ( A c t  § 2903 (c) (3) ) because the Navy (in the 
p l a i r L z i f f s l  wcrdsj "z . t t r? .~czd  ts manipulate the base closure cri- 
teria [in order] to close the Shipyard." This Court held squarely 
in its earlier decision that such a claim is not subject to judi- 
cial review. See 971 F.2d at 950-51; see also id. at 953 n.15. 



if it had not been raised below and were not jurisdictional. The 

plaintiffs1 supplemental brief does not call for any further ela- 

boration on these points, and we therefore refer the Court to the 

discussion in our supplemental brief. 

CONCLUSION 

For the foregoing reasons and the reasons given in the govern- 

ment's supplemental brief, the judgment of the district court 

should be affirmed on the basis of Franklin v. Massachusetts, 

112 S. Ct. 2767 (1992). 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attornev General 
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United States Attornev 
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QUESTIONS PRESENTED 

The Defense Base Closure and Realignment Act of 1990 governs 

the identification and closure of unneeded domestic military bases. 

Under the Act, the Secretary of Defense and an independent commis- 

sion make closure recommendations that may be accepted or rejected 

by the President and Congress. The questions presented are: 

1. Whether the actions of the Secretary of Defense and the 

commission in preparing their nonbinding recommendations, and the 

actions of the President in accepting or rejecting the recommenda- 

tions, are subject to judicial review under the principles of 

Franklin v. Massachusetts, 112 S. Ct. 2767 (1992). 

2. Whether judicial review of statutory claims arising under 

the Act is precluded by the Act itself. 
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IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1993 

NO. 93- 

JOHN H. DALTON, SECRETARY OF THE NAVY, et al., 

Petitioners, 

v. 

ARLEN SPECTER, ,et al. 

PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

The Solicitor General, on behalf of the Secretary of Defense, 

the Acting Secretary of the Navy, the Defense Base Closure and 

Realignment Commission, and the Commissionls Chairman and members, 

petitions for a writ of certiorari to review the judgment of the 

united States Court of Appeals for the ~hird Circuit in this case. 

OPINIONS BELOW 

The opinion of the court of appeals (App. -- - ) is not yet 

reported. A prior opinion of the court of appeals (App. -- - ) is 

reported at 971 F.2d 936. The opinion of the district court (App. 

- ) is reported at 777 F. Supp. 1226. -- 



JURISDICTION 

The judgment of the court of appeals was entered on May 18, 

1993. A timely petition for rehearing was denied on June 14, 1993 

- ) The jurisdiction of this Court is invoked under 28 (APP- - - 

U.S.C. 1254 (1). 

STATUTORY PROVISION INVOLVED 

The Defense Base Closure and Realignment Act of 1990 is repro- 

duced at App. - infra. --- 
STATEMENT 

This case involves a challenge to procedures used by the 

Secretary of Defense and an independent commission in preparing 

nonbinding recommendations for the President under the Defense Base 

Closure and Realignment Act of 1990 ("Base Closure ActM or "Actu). 

During the 1992 Term, this Court vacated a prior decision of the 

court of appeals in this case that had entertained procedural 

claims under the Act, and remanded the case for further considera- 

tion in light of Franklin v. Massachusetts, 112 S. Ct. 2767 (1992). 

On remand, the court of appeals has held that Franklin does not 

preclude judicial review of procedural claims under the Act, a 

holding that conflicts directly with Cohen v. Rice, 992 F.2d 376 

(1st Cir. 1993). 

1. The Base Closure Act creates a statutory mechanism for 

identifying and closing or realigning obsolete domestic military 

bases. Pub. L. No. 101.-510, SS 2901-11, 104 Stat. 1808-19 (1990) 

(codified as amended at 10 U.S.C. S 2687 note (Supp. I11 1991)). 

The Act provides for three biennial rounds of base closures, 



beginning in 1991. Under the terms of the Act, the Secretary of 

Defense prepares nonbinding recommendations regarding bases to be 

closed or realigned. Act S 2903(c) (1). The Secretary's recommen- 

dations are sent to the independent Defense Base Closure and 

Realignment Commission ("Comrnission~), which reviews the recom- 

mendations and which may change them if it determines that the 

Secretary "deviated s~bstantially~~ from specified standards. 

Id. S 2903(d) (2). The Commission then sends a report containing - 

its findings and recommendations to the President. Id. S 2903(e). 

The Act vests the President with unqualified discretion to 

approve or disapprove the Comrnissionfs recommendations. Act 

§ 2903 (e) (2) - (3) . If the President disapproves the recommenda- 

tions, the Commission must prepare a revised list of recommended 

closures, which is then resubmitted to the President. - Id. 

§ 2903(e)(3). If the President disapproves the revised recommen- 

dations, no bases may be closed. Id. S 2903 (e) (5) . Thus, the 

 omm mission's recommendations have no legal or practical effect 

until and unless the President exercises his discretion to adopt 

them. 

If the President does approve either the initial or revised 

recommendations, the Act provides for Congress to review the Presi- 

dent's decision by considering a joint resolution of disapproval. 

Act §§ 2904(b), 2908. Congress, like the President, must act on 

the recommendations on an all-or-nothing basis. If a joint reso- 

lution of disapproval is not enacted, the Act requires the Secre- 



tary of Defense to close all of the bases approved for closure by 

the President. Id. S 2904 (b) . 
2. During the first round of this statutory scheme, in 1991, 

the Secretary of Defense recommended the closure or realignment of 

71 domestic military installations, including the Philadelphia 

Naval Shipyard. The Secretary's recommendations were sent to the 

Commission, which unanimously concurred with the recommendation 

that the Shipyard be closed. The Commission forwarded its recom- 

mendations, covering the Shipyard and 81 other military 

installations, to the President. 

In July 1991, the President approved the recommendations of 

the Commission. Shortly thereafter, the House of Representatives 

rejected a proposed joint resolution of disapproval, thus requiring 

the Secretary of Defense to proceed with the closures and realign- 

ments. 

Respondents brought suit under the Administrative Procedure 

Act and the Base Closure Act against the Secretary of the Navy, the 

Secretary of Defense, and the Commission and its members, seeking 

to enjoin the closure of the Shipyard. C.A. App. 21, 50, 54, 57. 

The complaint alleged that the Secretary of the Navy and the 

Secretary of Defense failed to comply with various requirements of 

the Act in the course of preparing their list of recommended clo- 

sures and realignments. The complaint further alleged that the 

Commission committed related errors under the Act. Respondents did 

not name the President as a defendant, nor did they allege that the 

President had violated the Act or otherwise acted unlawfully. 



Petitioners disputed respondents1 allegations of noncompliance 

with the Act. In addition, petitioners argued that the suit was 

barred on a variety of jurisdictional grounds. In November 1991, 

the district court granted a motion by the government to dismiss 

the suit, holding principally that the Act itself implicitly pre- 

- eludes judicial review of respondentst claims. App. --. 
In April 1992, a divided panel of the Third circuit partially 

reversed the district courtls dismissal order, permitting respon- 

dents to proceed with certain of their statutory claims. App. - - 
- . The court held that judicial review is not allowed under the 

Act to the extent that it touches on the merits of base closure 

decisions, but that judicial review & available to review compli- 

ance with the procedural requirements of the Act. Id. at - -- 

[971 F.2d at 945-531. Applying this distinction between substan- 

tive and procedural claims, the court affirmed the dismissal of 

most of the complaint on the ground that the allegations went to 

the substance of the decision to close the Shipyard, but reinstated 

allegations that the Secretary of Defense and the commission had 

violated specific procedural requirements of the Act. Id. at - -- 

[971 F.2d at 950-531. In particular, the court permitted respon- 

dents to pursue claims that the Secretary of Defense violated the 

Act by "fail[ing] to create and transmit to the Commission and the 

GAO an administrative record containing all of the information the 

Secretary relied upon in making his  recommendation^,^ (id. at - 

 he court affirmed, on the merits, the district court's - dismissal of all constitutional claims in the case. App. - -. 



[971 F.2d at 952]), and that the Commission violated the Act's 

public-hearing requirement. Id. at -- - [971 F.2d at 952-531. 

Judge Alito, in dissent., concluded that the Act precludes judicial 

review of all statutory claims arising under the Act, procedural as 

well as substantive. Id. at - . -- 
Originally, respondents advanced certain procedural due process 

claims against the Secretary and the Commission, but the district 

court dismissed those claims, and the court of appeals affirmed the 

dismissal on the merits in its original decision. See App. -- - 
[971 F.2d at 955-561. As a result, there were no longer any 

constitutional claims before the court of appeals when it issued 

the present decision. 

3. In June 1992, two months after the initial decision of the 

court of appeals, this Court issued its decision in Franklin v. 

Massachusetts. Franklin involved a challenge to the reapportion- 

ment of the House of Representatives under the 1990 decennial 

census. Under the applicable federal statutes, the Secretary of 

Commerce prepared a state-by-state population breakdown for the 

President, who then sent Congress a statement showing the popula- 

tion of each state and the number of Representatives to which each 

state was entitled under a specified formula. By statute, each 

state was entitled to the number of Representatives shown in the 

President's statement. See Franklin, 112 S. Ct. at 2771. 

The state of Massachusetts sued the Secretary of Commerce and 

the President, among others, asserting that the method used to 

allocate certain overseas residents was arbitrary and capricious 



under the APA and was unconstitutional under Article I. 112 S. Ct. 

at 2770, 2773. This Court entertained the constitutional chal- 

lenge, but held that the APA challenge could not be entertained 

because none of the actions at issue constituted "final agency 

actionN for purposes of 5 U.S.C. § 704. Id. at 2773-76. 

With respect to the actions of the Secretary of Commerce, the 

Court explained that the "core questionn in deciding whether an 

agency action is "final1' is "whether the agency has completed its 

decisionmaking process, and whether the result of that process is 

one that will directly affect the parties." 112 S. Ct. at 2773. 

In Franklin, 'Ithe action that * * * has a direct effect on the 

reapportionment is the President's statement to Congress, not the 

Secretary's report to the President,'' because nothing barred the 

President from directing the Secretary to change the census. Id. 

at 2773-74. I1Because the Secretary's report to the President 

carries no direct consequences,'' the Court concluded that ''it 

serves more like a tentative recommendation than a final and bind- 

ing determination," and hence ''[is] not final and therefore not 

subject to review." - Id. at 2774 (citations omitted). 

The Court then held, "[olut of respect for the separation of 

powers and the unique constitutional position of the President," 

that the APA1s definition of "agency1' does not include the Presi- 

dent. 112 S. Ct. at 2775. Because I'the APA does not expressly 

allow review of the president Is actions, I' the Court ''presume [dl 

that his actions are not subject to its requirements.'' Id. at - 

2776. The Court acknowledged that ''the President's actions may 



still be reviewed for con~titutionality,~~ but held that his actions 

are not subject to judicial review ''under the standards of the 

APA." - Id. 

4. Because of the parallels between this case and Franklin, 

petitioners asked this Court to vacate the decision of the court of 

appeals and remand for further consideration in light of Franklin. 

The Court granted the petition and remanded the case to the court 

of appeals in November 1992. 113 S. Ct. 455. 

On remand, petitioners contended that the actions of the 

Secretary of Defense and the Commission are not final agency action 

under Franklin, and therefore are not reviewable under the APA, 

because the Secretary and the Commission are engaged in the 

preparation of nonbinding recommendations that have no effect 

unless the President chooses to accept them. Respondents argued 

that Franklin does not apply when the actions of a federal agency 

are being challenged on procedural, rather than substantive, 

grounds. Respondents further argued that they were not contesting 

or otherwise seeking review of the President's actions, and hence 

that Franklin's holding about the unreviewability of Presidential 

actions under the APA was irrelevant. 

On May 18, 1993, the court of appeals held, by a divided vote, 

that Franklin does not preclude judicial review of respondents' 

procedural claims. Although the court held in respondents' favor, 

it did not adopt respondentst argument that the actions of the 

Secretary of Defense and the Commission are final agency action 

under Franklin. Instead, the court concluded that respondents' 



statutory claims against the Secretary and the Commission are 

actually constitutional. claims against the President, and therefore 

come within Franklin's proviso that nthe President's actions may 

still be reviewed for constitutionalityn (112 S. Ct. at 2776). 

In their complaint and subsequent filings, respondents had 

taken care not to challenge the actions of the President, either on 

constitutional or any other  ground^.^ Nonetheless, the court 

reasoned that, if the Secretary and the Commission had violated the 

Base Closure Act's procedural requirements, as respondents allege, 

then the President's subsequent approval of the Commissionls recom- 

- mendations violated the Act as well. App. -- . The court then 

reasoned that "where Presidential action is alleged to be in con- 

flict with non-discretionary mandates of [an] authorizing statute," 

the constitutionality of the President's actions is actually being 

called into question under the separation of powers doctrine. 

at - -- . Under this analysis, when Franklin acknowledged the 

judicial power to review the constitutionality of Presidential 

actions, it was authorizing courts to review whether Presidential 

actions violate "non-discretionary [statutory] mandates.I1 Id. at 

Judge Alito, in dissent, concluded that Franklin bars judicial 

review of respondents' claims. App. -- [Dissent at 183. He noted 

2 ~ n  their brief on remand, respondents reminded the court of 
appeals that "it is the conduct of [the] defendants -- not that of 
the President -- that [they] challenge. I' Plaintif fsl Remand Br. at 
12. Respondents explained that they lldo not seek review of the 
merits of any presidential decision or exercise of discretion, nor 
do they seek any relief from or involving the President, who is not 
a party." - Id. at 8 (emphasis in original). 



that respondents llvigorously contended * * * that Franklin does not 
bar review under the A=[ ; ] [respondents] did not argue, as the 

court now holds, that they were entitled to non-APA review based 

either on common law or separation of powers principles." - Id. 

(emphasis in original). He also faulted the court's reasoning that 

respondents, by alleging statutory violations by the Secretary of 

Defense and the Commission, were implicitly alleging unconstitu- 

tional conduct by the President. & at - [Dissent at 19-21]. -- 

On June 14, 1993, the court of appeals denied a petition for 

rehearing and suggestion of rehearing en banc by a 7-3 vote. On 

June 21, 1993, the court of appeals stayed its mandate pending the 

filing of this petition. 

5. Two weeks before the court of appeals issued its current 

decision in this case, the court of appeals for the First Circuit 

decided the identical issue in Cohen v. Rice, supra. Cohen 

involves procedural claims against the Secretary of Defense and the 

Commission under the Base Closure Act that are essentially indis- 

tinguishable from the claims in this case. See id. at [*4] (sum- 

marizing claims). The First Circuit, in contrast to the court of 

appeals, held that Franklin does bar federal courts from enter- 

taining such claims. & at [*6-71. 

REASONS FOR GRANTING THE PETITION 

The Defense Base Closure and Realignment Act of 1990 is a 

vital tool for the President and Congress to reform the Nation's 

military force structure following the end of the Cold War. BY 

allowing private parties to seek to delay the closure of bases by 



bringing procedural challenges under the Act, the court of appeals 

has placed the operation of the Act in serious jeopardy. The deci- 

sion below effectively countermands the limits on judicial review 

recognized by this Court in Franklin v. Massachusetts, and it 

underestimates the extent to which judicial review is inconsistent 

with the structure and policies of the Base Closure Act itself. 

The decision conflicts squarely with the First Circuit's recent 

decision in Cohen v. Rice, which holds that Franklin precludes 

judicial review of procedural claims under the Act. Action by this 

Court is needed to resolve the circuit conflict and to protect the 

base closure decisions of the President and Congress from disrup- 

tion and delay. 

I. The Court of Appeals Has Nullified the Limitations on 
Judicial Review Recognized in Franklin v. Massachusetts 

This Court's decision in Franklin holds that nonbinding agency 

recommendations to the President do not constitute tlfinal actiont1 

under the Administrative Procedure Act. The proper application of 

~ranklin to this case should have been a straightforward matter. 

Respondents are alleging that the Secretary of Defense and the 

  om mission violated certain of the Base Closure Act's procedural 

requirements in the course of preparing their recommendations for 

the President. The basic test of finality under Franklin is 

whether an agency' s actions "will directly affect the parties. 

112 S. Ct. at 2773. Here, as in Franklin, the nonbinding recom- 

mendations of the Secretary and the Commission simply had no effect 

until the President chose in his discretion to accept them. 

Accordingly, as the First Circuit recognized in Cohen, the actions 

11 



of the Secretary and the Commission in preparing the recommenda- 

tions are not "final1' agency actions under 5 U.S.C. S 704, and are 

not subject to judicial review under the APA. Cohen, [I993 WL 

131914 at *6-7. ] 

The court of appeals in this case avoided this result by 

turning to Franklin's separate discussion of challenges to Presi- 

dential action (112 S. Ct. at 2775-76), and looking to Franklints 

acknowledgement that "the President's actions may * * * be reviewed 
for constitutionalityt' (id. at 2776). Respondents themselves had 

made no attempt to rely on this aspect of Franklin, for two seem- 

ingly obvious reasons: their claims are directed at the actions of 

the Secretary of Defense and the Commission, not the actions of the 

President, and the claims are solely statutory, not constitution- 

a1.3 But in a remarkable tour de force, the court of appeals 

transformed this Court's proviso about constitutional challenges to 

Presidential action into a source of authority for courts to review 

statutorv challenges to asencv action. App. - - - [slip op. at 
10-111. 

Citing the "steel seizure1' case, Younsstown Sheet & Tube Co. 

v. Sawver, 343 U.S. 579 (1952), the court of appeals started from 

the premise that Ifthe President must have constitutional or statu- 

tory authority for whatever action he wishes to take," and that 

3~riginally, respondents advanced certain procedural due pro- 
cess claims against the Secretary and the Commission, but the 
district court dismissed those claims, and the court of appeals 
affirmed the dismissal on the merits in its oriqinal decision. See - [971 F.2d at 955-561. As a result, there were no longer APP* - - 
any constitutional claims before the court of appeals when it - - 
issued the present decision. 



actions beyond the limits of the Presidentls authority are uncon- 

- stitutional under the separation of powers doctrine. App. - - 

[slip op. at 10-111. Therefore, the court reasoned, "review of 

whether presidential action has remained within statutory limits 

may properly be characterized as a form of constitutional review1' 

under Franklin. Id. at - [slip op. at 111. Here, the court 

observed, respondents are alleging that "the process underlying the 

decision to close the [Philadelphia] Shipyard violated specific 

nondiscretionary provisionsll of the ~ a s e  Closure Act. Id. at - 
[slip op. at 101. The court reasoned that, if the Secretary of 

Defense and the Commission did not comply with the Actls mandatory 

procedural requirements when they prepared their base closure 

recommendations, then the President was acting without legal 

authority -- and hence, in the court's view, unconstitutionally -- 
when he approved the Commission I s recommendations. Id. at - -- 
[slip op. at 10-111. 

The court of appeals1 initial premise, that the President 

violates the separation of powers doctrine when he acts without 

affirmative constitutional or statutory authorization, is a 

debatable one. But even if that premise were correct as an 

abstract matter, the court has stretched it far past the breaking 

point. It is one thing to hold that the separation of powers is 

violated when the president orders the seizure of a national 

industry without constitutional or statutory authority. See 

Younqstown, 343 U.S. at 585-89. It is an entirely different matter 

to hold, as the court of appeals has done here, that the separation 



of powers is violated when an agency is alleged to have done 

nothing more than fail to comply with garden-variety procedural 

requirements. If the President is deemed to have acted unconstitu- 

tionally because the Secretary of Defense allegedly did not forward 

all relevant information to the Commission (see pp. - supra), or - - 
because the Commission allegedly did not comply with the Act's 

public-hearing requirement (id.), then the concept of ultra vires 

action no longer has any meaningful limits. 

In reality, as Judge Alito explained in his dissent, respon- 

dentst claims against the Secretary of Defense and the Commission 

simply do not imply that the President's approval of the Commis- 

sion's recommendations was in any way legally infirm, much less 

unconstitutional. See App. -- - [dissent at 19-21]. The only 

obligation imposed on the President by the Base Closure Act is to 

decide in his discretion whether to accept or reject the Commis- 

sion's recommendations and to give notice of his decision to the 

Commission and Congress. Act § 2904 (e) (1) - (4) . As Judge Alito 

pointed out, the Act does not require the President to determine 

whether any procedural violations occurred at any prior stage of 

the process, nor does it prohibit him from approving the Com- 

mission's recommendations in the event that procedural violations 

- [slip op. at 203. And if the President occurred. App. - - 

adopts the  omm mission's recommendations, the Act requires the 

Secretary of Defense to carry out the President's decision unless 

it is overridden by Congress; the Secretary is not permitted, much 

less required, to "refuse to carry out a base closing or realign- 



ment * * * on the ground that the Commission's recommendation 

regarding the affected base was tainted by prior procedural 

irregularities." Id. Far from having acted in excess of his 

statutory authority under the Base Closure Act, the President did 

precisely what the Act authorized him to do, and hence the Third 

Circuit's invocation of Younsstown is utterly misconceived. 

For reasons set forth below, the decision of the court of 

appeals would have grave consequences even if it were confined to 

claims under the Base Closure Act. See pp. -- - infra. But the 

consequences of the court's mishandling of Franklin in fact reach 

much further. Under the court's reasoning, whenever a statute 

provides for the President to act on recommendations of a subordi- 

nate agency or official, virtually any allegation that the sub- 

ordinate has violated the statute becomes an allegation that the 

President himself has violated the Constitution. Thus, Franklin's 

rule against judicial review of nonbinding agency recommendations 

is swallowed by Franklin's exception for review of constitutional 

claims against the President. And at the same time, a potentially 

broad class of statutory claims against federal agencies and 

officials are transformed into constitutional claims against the 

President. 

Faced with the identical reviewability issue in Cohen v. Rice, 

the First Circuit reached the straightforward conclusion that 

Franklin does not permit judicial review of procedural claims 

against the Secretary of Defense and the Commission under the Base 

Closure Act. [Cite.] The decision in this case allows courts in 



the ~hird Circuit to entertain precisely the same kinds of claims 

that the ~irst Circuit has foreclosed in Cohen. If the Department 

of Defense and the Commission are to administer the Base Closure 

Act in a coherent manner, and if similar statutory schemes are to 

be administered consistently as well, the same agency actions 

cannot be subject to judicial review in one Circuit and unreview- 

able in another. Certiorari should issue to resolve the conflict 

between this decision and Cohen, and to decide whether Franklin 

bars judicial review of procedural claims under the Base Closure 

Act. 



11. The Defense Base Closure and Realignment ~ c t  Precludes 
Judicial Review of Claims arising under the Act 

The requirement of final agency action under Franklin is not 

the only barrier to judicial review in this case. As noted above, 

the district court dismissed this suit in its entirety on the 

ground that the Act implicitly precludes judicial review of all 

- claims arising under the Act. App. - . In its initial 

decision, the court of appeals reversed, holding that while the 

merits of base closure decisions are not subject to judicial 

review, the Act does not preclude courts from hearing challenges to 

the procedures used in selecting bases. Id. at - -- . In so 

holding, the court of appeals seriously misgauged the extent to 

which judicial intervention is contrary to the policies and 

structure of the Base Closure Act. 

The court of appeals began from the general presumption in 

favor of judicial review of administrative actions. App. - [971 

F.2d at 9441. It is questionable whether that presumption applies 

to litigation over the closure of military bases, a subject that 

involves fundamental issues of national security and military 

policy. Cf. Department of the Navy v. Eqan, 484 U.S. 518, 526-27 

(1987) (presumption of reviewability "runs aground when it encoun- 

ters concerns of national security * * * ."). But even if the 

presumption does apply in this setting, it must yield "whenever [a] 

congressional intent to preclude judicial review is 'fairly dis- 

cernible in the statutory scheme.ll' Block v. Community Nutrition 

Institute, 467 U.S. 340, 351 (1984) (citation omitted). The 

presumption "may be overcome by specific language or specific 
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legislative history that is a reliable indicator of congressional 

intent." at 349. Congressional intent to preclude review "may 

also be inferred from contemporaneous judicial construction barring 

review and congressional acquiescence in it, or from the collective 

import of legislative and judicial history behind a particular 

statute. 'I Id. (citations omitted) . Finally, the presumption of 

reviewability ''may be overcome by inferences of intent drawn from 

the statutory scheme as a whole." Id. 

When measured against these standards, the Base Closure Act 

manifestly precludes judicial review of the base closing process. 

As shown by Judge Alito in his dissent from the court's first 

decision (App. -- - [971 F.2d at 957-601 ) , the Act strikes a 

delicate balance between the Executive Branch and Congress, a 

balance designed to produce a package of base closures that is 

militarily and politically acceptable to both Branches. The Act 

vests the Executive Branch with a substantial measure of control 

over the selection of bases for closure and realignment. At the 

same time, the Act provides for direct Congressional involvement 

and oversight, a process that begins with consultations over the 

membership of the Commission (Act § 2902(c)(2)), continues through 

the deliberations preceding the President's decision (e.a., id. 

2902(e) (2) (B)), and culminates in the consideration of a joint 

resolution of disapproval. As an integral part of this balance 

between the ~xecutive Branch and Congress, the Act mandates the 

creation of a single, indivisible package of base closures that 

stand or fall together. See App. -- - (Alito, J., dissenting). 



The decisionmaking process carried out by the President and 

Congress under the Act is political in a way that ordinary 

administrative decisionmaking is not, and it touches on basic 

issues concerning the makeup of the Nation's defense establishment. 

By allowing litigants to contest individual base closures 

after the President and Congress have jointly agreed on a package 

of bases to be closed, the court of appeals has struck at the heart 

of this elaborate and carefully balanced statutory mechanism. The 

court's decision allows private parties, and individual legislators 

who failed to accomplish their goals through the legislative pro- 

cess established by the Act, to subvert the compromise worked out 

between the political branches. It effectively disregards the 

Act's unique mechanisms for Congressional oversight, which militate 

strongly against an additional layer of oversight by the courts. 

Finally, it jeopardizes the statutory goal of creating a single, 

indivisible package of base closures that stand or fall together. 

If individual bases like the Philadelphia Shipyard can be extracted 

from the statutory package through litigation by individual legis- 

lators and other parties, the military and political assumptions 

underlying the President's decision and Congress's response will be 

defeated. See App. -- - (Alito, J., dissenting) [971 F.2d at 

960-611. 

The court of appeals sought to limit the impact of judicial 

review on this statutory scheme by allowing only procedural claims 

to be heard. But procedural challenges, no less than substantive 

ones, can effectively disrupt the base closure process. The 



history of base closure efforts prior to the enactment of the Base 

Closure Act is marked by the use of procedural litigation to keep 

unneeded bases open. In particular, base closures were effectively 

blocked by the threat of protracted procedural litigation under the 

National Environmental Policy Act ("NEPAl1). [Cite.] Accordingly, 

when Congress enacted the Base Closure Act, it barred all NEPA 

suits relating to the base selection process, permitting NEPA liti- 

gation only with respect to a narrow class of post-selection imple- 

mentation actions. See Act 2905(c). Congress did not restrict 

NEPA litigation because it was indifferent to the environmental 

consequences of base closures, but instead because it llrecognize[d] 

that the National Environmental Policy Act has been used in some 

cases to delay and ultimately frustrate base closures * * * .I1 

1988 Conference Report at 23, 1988 USCCAN at 3403. Congress 

recognized that NEPA challenges could impede or defeat base clo- 

sures notwithstanding the procedural character of the litigation, 

and Congress acted to foreclose that threat. Precisely the same 

kind of threat is presented by respondents1 procedural claims in 

this case.4 

4 ~ h e  court of appeals disparaged the Act's treatment of NEPA 
claims on the ground that the Act's explicit disallowance of NEPA 
suits might imply Congressional acceptance, rather than disap- 
proval, of other types of procedural claims under the Act. App. - -- . This reasoning ignores the special role of NEPA suits in 
the previous stalemate over base closures. NEPA suits were the 
primary litigation tool for impeding base closures, and Congress 
had explicitly subjected base closure decisions to NEPA in 1977. 
[Cite.] It therefore was incumbent on Congress to deal explicitly 
with NEPA claims when it enacted the Act. In addition, at the same 
time that it was barring NEPA suits related to the selection pro- 
cess, Congress wished to preserve a narrow class of NEPA claims 

(continued . . . )  



The decision of the court of appeals also jeopardizes the 

Act's insistence on expedition and finality. See App. - -- 

(Alito, J., dissenting) [971 F.2d at 958, 9601. The Act imposes a 

series of strict time limits that are designed to bring the base 

selection process to a conclusion as quickly as possible. See Act 

SS 2903 (b) (1) , 2903 (b) (2) (A) I 2903 (c) (1) I 2903 (dl (2) (A) , 
2903 (d) (5) (B) , 2903 (e) (I), 2904 (b) (1) . Congress recognized that 

sheer delay had been one of the primary elements of the prior 

stalemate over base closures. See APP. - - - (Alito, J., 

dissenting) [971 F.2d at 9581. Congress further recognized that 

the prospect of reopening decisions about individual bases was 

damaging both to the base closure process as a whole and to the 

communities surrounding affected bases. See id. [971 F.2d at 

958-591. 

For its part, the court of appeals admitted that judicial 

intervention before Congress acted on the President's recommen- 

dation would fatally compromise the Act's interest in speed and 

finality, but it assumed that this interest lapses once Congress 

has acted. See App. - [971 F.2d at 945-461. Yet even after -- 

Congress has acted, the Act places a continuing premium on expedi- 

tion and finality. For example, while the Act allows a limited 

class of NEPA suits regarding the implementation of final base 

closure decisions, the Act subjects such suits to a 60-day time 

( . . . continued) 
regarding implementation decisions (see Act § 2905(c)(3)), and it 
therefore had to draw an explicit line to distinguish permitted 
from prohibited NEPA suits. 



limit. Act S 2905(c)(3). This strict time limit is inexplicable 

if, as the court reasoned, expedition and finality lose their 

statutory significance once closure decisions have become final. 

At the same time, the fact that the Act imposes a strict time limit 

on post-selection suits that do not affect the underlying base 

closure decisions of the President and Congress, while it contains 

no time for a suit like the present one that strikes at the'heart 

of those decisions, is strong evidence that Congress did not intend 

for the latter kind of suit to be entertained at all. See App. - 

n. 16 (Alito, J. , dissenting) . 
The court's reasoning also overlooks the cyclical nature of 

the base closure process created by the Act. The Act provides for 

three successive biennial rounds of base closures (see p. supra), - 
and the finality of each round's decisions is vital to planning for 

the following round. Delay caused by litigation over the one round 

will necessarily interfere with subsequent rounds, by creating 

uncertainty for the Department of Defense and the Commission over 

future base structure and capacity. It will also interfere with 

the steps necessary to carry out the first round itself, for those 

steps must be commenced long before closures are finally effected. 

Finally, as a practical matter, the armed services make countless 

budgetary, scheduling, and personnel decisions in reliance on the 

finality of the base closures approved by the President and 

Congress, and post hoc judicial intervention that reopens the 

political branches' decisions will directly upset these decisions. 

In short, judicial review, regardless of when it is conducted, 



simply cannot be undertaken without jeopardizing the vital 

statutory interest in speed and finality. 

The case against judicial intervention is further buttressed 

by the Actts legislative history. As explained by Judge Alito, the 

Conference Report on the Act tlstate[s] quite clearly that there 

would be no APA review of key decisions in the base closing and 

realignment process." App. - - - [971 F.2d at 9571. Moreover, 

after the district court dismissed respondents1 claims in this 

case, Congress expressly Ittreaffirm[ed] the view * * * that actions 
taken under the Act * * * would not be subject to judicial 

review. I "  - Id. at - n.6 (quoting Conference Report on 1991 

National Defense Authorization Act). 

The court of appeals dismissed this legislative history on the 

ground that it was aimed only at review of non-final agency actions 

(APP. - [971 F.2d at 949]), yet the court admitted that several of 
the actions specifically cited by Congress as unreviewable I1con- 

cededly do not fittt this explanation. Id. Just as important, 

there is no support in the legislative history for the distinction 

drawn by the court between judicial review of substantive claims 

and procedural ones. To the contrary, the legislative history 

shows a clear concern for the ability of procedural litigation to 

derail the substantive decision to close obsolete bases. See id. 

at -- - (Alito, J. , dissenting) [971 F. 2d at 956-571 1. The legis- 

lative history thus further undermines the courtts decision to 

reinstate this suit. 



Finally, the court's decision leads to grave remedial prob- 

lems. Although the court professed to bar respondents from pur- 

suing any claims that touch on the merits of the base closure 

decision, review of even procedural claims will effectively lead to 

judicial intervention in the substance of the base closure deci- 

sions. Respondents themselves asked the district court to enjoin 

not only the closure of' the Philadelphia Shipyard, but the closure 

of all other naval installations selected by the President as well. 

It is difficult to imagine any form of meaningful relief that will 

not set aside the base closure decisions chosen by the president 

and Congress or otherwise intrude on the decisions of the political 

branches. 

The remedial problem is compounded by the fact that the Com- 

mission effectively goes out of existence after each of its bien- 

nial base closure sessions. By statute, the commission meets only 

during 1991, 1993, and 1995. Act S 2902(e). The terms of all 

members of the Commission other than the Chairman expire with the 

end of the Congressional session during which the members were 

appointed. Id. S 2902(d). Each succeeding round of base closures 

is handled by newly appointed Commission members. Thus, a court 

cannot simply ttremandtt a base closure controversy to the  omm mission 

for further administrative proceedings; the Commission cannot act 

at all until the next biennial round, at which time it will already 

be fully occupied with the next set of base closures. The notion 

that further proceedings could be held "on an expedited basisIn as 



the court of appeals suggested (App. - n.13 [971 F.2d at 950 

n.13]), is thus a chimera. 

Rather than come to terms with these remedial problems, the 

court of appeals chose to leave them unresolved. See App. - & 

n.13. But the remedial problems cannot be bypassed so easily, for 

they bear directly on the court's conclusion that the Act does not 

preclude judicial review. The fact that any meaningful remedy 

would jeopardize the policies underlying the Act and would under- 

mine the Act's timetable and procedures further weakens the case 

for judicial review. And the fact that any meaningful remedy would 

infringe on the merits of the base closure decision undercuts the 

court's purported distinction between substantive and procedural 

claims. 

For all of these reasons, the court of appeals erred in hold- 

ing that the Act does not preclude judicial review of procedural 

claims. That holding, no less than the court's holding regarding 

Franklin, imperils the ability of the President and Congress to 

close obsolete military bases under the Act. Review by this Court 

is imperative to protect the integrity of the Act and to vindicate 

the substantial public interest in a rational and efficient defense 

base structure. 



CONCLUSION 

The petition for a writ of certiorari should be granted. 
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MEMORANDUM FOR THE SOLICITOR GENERAL 

Re: Specter v. Garrett, No. 91-1932 (3d Cir. 
May 18, 1993) (Stapleton & Scirica, JJ.; 
Alito, J.. dissentins) 

TIME LIMITS 

A petition for rehearing must be filed by June 1, 1993. 

RECOMMENDATIONS 

The Defense Base Closure and Realignment Commission (Sheila 
Cheston, General Counsel, 703-696-0504) orally recommends rehearing 
en banc . 

The Department of the Navy (Dick Eddy, 703-602-3253, ext. 500) 
has not yet made a recommendation.' 

I recommend rehearing en banc. 

QUESTIONS PRESENTED 

Whether Franklin v. Massachusetts, 112 S. Ct. 2767 (1992), 
precludes judicial review of claims that the Department of Defense 
and the Defense Base Closure and Realignment Commission violated 
the procedural requirements of the Defense Base Closure and. 
Realignment Act of 1990 (Base Closure Act). 

STATEMENT 

This is a suit to prevent or delay the planned closure of the 
~hiladelphia Naval shipyard. The suit alleges that the Secretary 
of the Navy, the Secretary of Defense, and the Defense Base Closure 
and Realignment commission violated procedural requirements of the 

*we anticipate that the Navy will recommend in favor of. 
rehearing en banc, but no formal recommendation has yet been 
made. # 



Base Closure Act in the-course of choosing the Shipyard, along with 
many other installations, for closure. Thus far, the primary issue 
in the case has been whether the plaintiffst claims are subject to 
judicial review. In December 1992, the Supreme Court vacated a 
partially adverse decision by the Third Circuit and remanded for 
further consideration in light of Franklin v. Massachusetts, 112 
S. Ct. 2767 (1992) . The Third Circuit has now held, by a 2-1 vote, 
that Franklin does not bar the suit. 

1. The statutory and procedural background of this case are 
spelled out in detail in the Civil Division's previous rehearing 
memorandum, a copy of which is attached for your reference. From 
the outset of the litigation, the government has taken the position 
that the plaintiffs' claims are not subject to judicial review. 
Following a favorable district court decision, a panel of the Third 
Circuit held in April 1992 that the Base Closure Act implicitly 
precludes substantive challenges to base closure decisions, but 
does not preclude judicial review of claims that the Department of 
Defense and the  omm mission have violated the Act's procedural 
requirements. 

In June 1992, two months after the panel's decision, the 
Supreme Court issued its decision in Franklin, supra. Franklin 
involved a challenge to the decennial reapportionment of the House 
of ~epresentatives. The reapportionment statute in Franklin, like 
the Base Closure Act, provided for a subordinate federal official 
(the Secretary of Commerce) to prepare recommendations for the 
President, who was regarded as having discretion whether or not to 
accept the recommendations. The Supreme Court held in Franklin 
that the actions of the Secretary of Commerce were not "final" 
agency action for purposes of judicial review under the APA. The 
Supreme Court further held that the President is not an "agencyw 
under the APA and therefore is not subject to the APA's judicial 
review provisions. 

Because of the parallels between the statutory scheme in 
Franklin and the Base Closure Act, you authorized us to petition 
the Supreme Court to vacate and remand for further consideration in 
light of Franklin. The Supreme Court granted the petition in 
November 1992. Following the Supreme Court's remand, the Third 
Circuit directed the parties to submit supplemental briefing on the 
Franklin issue. Copies of the government's supplemental briefs are 
attached for your reference. 

The briefing on remand was influenced in part by the Third 
Circuit's original decision in this case. In that decision, the 
panel had addressed the reviewability of the President's actions 
under the Base Closure Act. The panel had assumed (without ', 
deciding) that the president is not an t'agencyw under the APA, but 
had held that the president's actions were nonetheless subject to 
Ncommon laww judicial review. 



Responding to this reasoning, we argued on remand that the - 
President is not subject to Ncommon lawtt judicial review and that, 
under Franklin, his actions are reviewable outside the confines of 
the APA only to determine whether he has acted unconstitutionally. 
For their part, the plaintiffs insisted that they were not 
challenging the president's actions, on constitutional grounds or 
otherwise, and hence that Franklin's holding regarding the review- 
ability of Presidential action was irrelevant. The plaintiffs 
devoted their efforts exclusively to the question of whether 
Franklin's ltfinalityu ruling applies to the procedural actions of 
the Secretary of Defense and the Commission. 

On May 18, 1993, the Third Circuit issued its decision on 
remand. By a 2-1 vote (Sta~leton and Scirica; Alito dissenting), 
the court held that Franklin does not preclude judicial review of 
the plaintiffs' procedural claims. The panel majority based this 
holding on a view of Franklin, and a view of the plaintiffsf under- 
lying claims, that the plaintiffs themselves had not advanced. 

Quoting its earlier decision, the panel majority began from 
the premise that 'at least in one sense, we are here asked to 
review a presidential decision. Majority op. at 8. The majority 
pointed out that, even under Franklin, Presidential action is 
subject to judicial review to determine its constitutionality. 
Slip op. at 9-10. The majority then reasoned that "where Presiden- 
tial action is alleged to be in conflict with non-discretionary 
mandates of [an] authorizing  statute,^^ the constitutionalitv of the 
President's actions is actually being called into question, and 
hence the judicial power to review the constitutionality of Presi- 
dential actions encompasses review of whether Presidential action 
violates "non-discretionary [statutory] mandates." - Id. at 10-11. 
Finally, the majority characterized the plaintiffsr claims in this 
case as alleging "a failure by the President to remain within 
statutorily mandated limitst* (id. at ll), and concluded that the 
claims are therefore wconstitutionall~ claims that are still subject 
to judicial review under Franklin. 

Having disposed (to its satisfaction) of Franklin, the panel 
majority then addressed what it treated as the distinct question of 
sovereign immunity. Majority op. at 12-15. The majority reasoned. 
that sovereign immunity is not a bar to judicial review, even in - 
the absence of a statutory waiver of immunity, "where * * * .  
plaintiffs allege that presidential action has failed to comply 
with the mandatory procedural requirements of the * * * statute 
authorizing such action and has thereby violated the constitu- 
tionally mandated separation of powers.'I - Id. at 13. Alterna- 
tively, the majority concluded that sovereign immunity is waived by - 
5 U.S.C. S 702, which waives sovereign immunity for waction[s] ' +  

* * * seeking relief other than money damages and stating a claim 
that an agency or an officer or employee thereof acted or failed to 
act in an official capacity or under color of legal authority 
* * * ." - Id. at 14-15. The majority acknowledged that 5 U.S.C. 
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S 7 02 "may not apply to suits against the President, I' but concluded 
that "this only potentially creates a barrier to suit where the 
President is named as a defendant and/or relief can only be effec- 
tive if directed at the President -- a situation not present here." 
Id. at 15 n.9. For purposes of sovereign immunity, the panel - 
majority treated this suit as primarily a challenge to the actions 
of the Secretary of Defense and the Commission, not a challenge to 
the legality or statutory authority of Presidential actions. See 
id. at 13-14. - 

Judge Alito, in dissent, made two principal points, First, he 
pointed out that the plaintiffs ''vigorously contended * * * that 
Franklin does not bar review under the APA[;]  [tlhe plaintiffs did 
not argue, as the court now holds, that they were entitled to non- 
APA review based either on common law or separation of powers 
principles. Dissent at 18 (emphasis in original) . For his part, 
Judge Alito agreed with us that Franklin precludes judicial review 
of the plaintiffs' claims under the APA. 

Second, taking the majority's theory on its own terms, Judge 
Alito explained that the plaintiffst allegations of procedural 
errors by DoD and the Commission do not and cannot amount to an 
allegation that the President himself acted unlawfully. Dissent at 
19-21. As he explained, #'the President Is sole responsibility * * * 
is to decide within a very short period whether, based on whatever 
facts and criteria he deems appropriate, the entire package of 
recommendations should be accepted or whether the recommendations 
should be returned to the Commi~sion.'~ - Id. at 20. The Base 
Closure Act does make the President's statutory rights and 
responsibilities contingent on the absence of prior procedural 
errors by DoD and the Commission. Id. Hence, under no view of the 
matter has the President violated the Base Closure Act, nor have 
the plaintiffs implicitly alleged such a violation. 

2. On May 3, 1993, two weeks before the Third Circuit issued 
its latest decision in this case, the First Circuit decided the 
identical reviewability issue in Cohen v. Rice, No. 92-2427. The 
First Circuit held in Cohen that Franklin does bar federal courts 
from hearing the kinds of procedural claims under the Base Closure 
Act that are at issue in this case. 

The Third Circuit's decision in this case conflicts squarely 
with the First Circuit's decision in Cohen. The panel majority in 
this case made no reference to Cohen, although Judge Alito cited 
Cohen with approval in his dissent. The plaintiffs in Cohen have 
not petitioned for rehearing, but in light of the Third Circuit's 
subsequent decision, we expect them to petition for certiorari. 

DISCUSSION 

I recommend in favor of asking the Third circuit to rehear 
this case en banc. We have a strong argument that the panel deci- 



sion is incorrect under Franklin. The deeision places the Third 
circuit squarely in conflict with the First circuit, and it has the 
potential for seriously disrupting the operation of the Base Clo- 
sure Act. Although Supreme Court review may well be warranted, it 
is in our interest to seek further review from the Third Circuit 
first. 

1. ~ranklin disallows suits against the president under the 
MA, but leaves the door open for non-APA suits challenging the 
constitutionality of Presidential action. The panel decision rests 
on the proposition that the President violates the Constitution, 
and hence is subject to judicial review under Franklin, whenever 
his actions "conflict with non-discretionary mandates of [an] . 
authorizing statute." Majority op. at 10. 

The proposition that any procedural violation of I1non- 
discretionary mandates of [an] authorizing statuteu amounts to a 
constitutional violation is, at the very least, a highly debatable 
one. But even if it is correct, it is irrelevant to this case, 
because the c la in tiffs have never allesed that the president has 
violated the Base Closure Act. To the contrary, the plaintiffs 
made strenuous efforts throughout this litigation to disavow any 
challenge to the validity of the President's actions. They 
emphasized repeatedly that their only quarrel was with the acts and 
omissions of DoD and the Commission, not with the actions of the 
President. 

The majority tries to circumvent this problem by treating the 
plaintiffs1 allegations of procedural violations by DoD and the 
 omm mission as implicit allegations of illegal action by the Presi- 
dent. See majority op. at 12. But as Judge Alitots dissent 
rightly points out, there simply is no colorable basis for arguing 
-- and in any event, the plaintiffs themselves do not argue -- that 
the alleged procedural violations by DoD render the subsequent 
actions of the President unlawful or ultra vires. 

rf the panel majority's theory were accepted, Franklin's non- 
reviewability ruling would become a dead letter. Given the panel's 
treatment of the allegations in this case, virtually any claim that 
the President or his subordinates have failed to comply with a. 
statute could be transformed into a claim that the President acted - 
in excess of his statutory authority and hence (in the panells~ 
view) acted unconstitutionally. This would effectively wipe out 
not only Franklin's holding regarding nonreviewability of ~resi- 
dential actions, but also its holding that recommendations to the 
President by subordinate officials are not "final agency action.ll 
A plaintiff whose real grievance was with the supposed errors of - 

the subordinate official would instead sue the president, alleging ., 

that the official's statutory violations rendered the subsequent 
actions of the President unlawful and hence unconstitutional. 



The majority opinion is also vulnerable because it is 
internally inconsistent. Since the actions of DoD and the 
 omm mission are plainly non-final, and hence nonreviewable, under 
~ranklin, the majority opinion sought to get around Franklin by 
characterizing this case as a challenge to the final actions of the 
president, rather than a challenge to the preliminary actions of 
DoD and the Commission. Yet when the panel majority turned to the 
issue of sovereign immunity, and sought to bring this case within 
the ambit of 5 U.S.C. § 702, the majority effectively recharac- 
terized the case as an attack on DoD and the Commission, with the 
president playing only a collateral role. Either this case is 
'reallyn a challenge to the legality of presidential action, or it 
is not; the majority cannot have it both ways. 

2. En banc review is warranted not only because the panel 
decision is wrong, but because it has potentially serious con- 
sequences for the base closure process. Our prior memorandum (copy 
attached) spells out the adverse practical effects of the panel's 
earlier decision, and the current decision does nothing to mitigate 
those consequences. To the contrary, the panel's new theory on the 
reviewability of Presidential actions is even more far-reaching 
than the earlier opinion, and it may expose the President to suit 
in a number of settings outside the Base Closure Act. The fact 
that the current panel decision conflicts with the First Circuit's 
recent decision in Cohen is still another reason why en banc 
reconsideration should be invited. 

For much the same reasons, a petition for certiorari is likely 
to be in order if a rehearing petition is unavailing. As a tacti- 
cal matter, however, it is preferable to apply for rehearing 
banc first, rather than proceeding directly to the Supreme Court. 
An en banc petition gives us I1two bites at the apple," and if we 
succeed before the en banc Third Circuit, we will not need (and 
probably can forestall) further review by the Supreme Court. While 
we would expect to prevail in the Supreme Court, there is obviously 
no guarantee of success, and the Supreme Court would be free -- 
unlike the Third Circuit -- to revise or its holding in 
~ranklin in adverse ways. Moreover, some of the errors of the 
panel, such as its mischaracterizations of the plaintiffs' claims, 
are more likely to receive close attention from the Third Circuit 
itself than from the Supreme Court. 

It is possible that the plaintiffs in Cohen will petition for 
certiorari while our rehearing petition in this case is pending. 
In that event, we can file a response to the Cohen petition that 
invites the Supreme Court to hold the petition until the ~hird 
Circuit completes its deliberations. If the en banc ~hird Circuit - 

ultimately overrules the panel decision, the Supreme Court can be I 

urged to deny the Cohen petition because a circuit conflict no 
longer exists. Conversely, if the en banc Third circuit leaves the 
panel decision intact, we can file a cert petition in this case and 
either acquiesce in cert in Cohen or invite the Court to continue 



to hold Cohen, depending on which case appears to provide a better 
vehicle for Supreme court-review. 

CONCLUSION 

For the foregoing reasons. I recommend in favor of rehearing 
en banc. 

STUART E. SCHIFFER 
Acting Assistant Attorney General 

Civil Division 
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STATEMENT REQUIRED BY RULE 22 

I express a belief, based on a reasoned and studied profes- 

sional judgment, that the panel decision is contrary to a decision 

of the Supreme Court of the United States, and that consideration 

by the full court is necessary to secure and maintain uniformity of 

decisions in this Court, to-wit, the panel's decision is contrary 

to the decision of the Supreme Court in Franklin v. Massachusetts, 

112 S. Ct. 2767 (1992). 

Scatt R. McIntosh ' 

iii 



INTRODUCTION 

In April 1992, a divided panel of this Court permitted review 

under the APA of claims that the Secretary of Defense and the 

Defense Base Closure and Realignment Commission committed procedur- 

al errors in preparing nonbinding base closure recommendations for 

the President. Two months later, in Franklin v. Massachusetts, 112 

S. Ct. 2767 (1992), the Supreme Court held that (1) nonbinding 

agency recommendations to the President are not reviewable "final 

agency action1' under the APA and (2) the President himself is not 

an "agencyM for purposes of judicial review under the APA. There- 

after, the Supreme Court vacated the panel decision in this case 

and remanded for this Court to reconsider whether Franklin bars 

judicial review of the claims. 

On remand from the Supreme Court, the panel has now held, over 

a dissent by Judge Alito, that Franklin does not preclude judicial 

review of the procedural claims in this case. The panel's decision 

places this Circuit in direct conflict with the First Circuit, 

which reached precisely the opposite conclusion within the past 

month in Cohen v. Rice, 1993 WL 131914. In holding that Franklin 

does not bar judicial review in this case, the panel majority has 

transformed a statutory challenge to agency action into a consti- 

tutional challenge to Presidential action, and in so doing has 

rendered Franklin a virtual nullity. The panel decision jeopar- 

dizes the integrity of the Defense Base Closure and Realignment Act 

of 1990, and its potential consequences for judicial review reach 

far beyond the confines-of this case and this statute. For the 



reasons set forth below and those given by Judge Alito in his 

dissent, this appeal should therefore be reheard en banc. 

STATEMENT OF THE CASE 

1. The Defense Base Closure and Realignment Act of 1990 

("Base Closure Act1' or wActll) creates a statutory mechanism for 

identifying and closing or realigning obsolete domestic military 

bases. See Pub. L. No. 101-510, SS 2901-11, 104 Stat. 1808-19 

(1990) (codified as amended at 10 U.S.C. S 2687 note (Supp. I11 

1991)). The Act provides for three biennial rounds of base 

closures, beginning ,in 1991. Under the terms of the Act, the 

Secretary of Defense prepares nonbinding recommendations regarding 

bases to be closed or realigned. Act S 2903 (c) (1) . The Secre- 

tary's recommendations are sent to the Defense Base Closure and 

Realignment Commission (w~ommissionw), which reviews the recom- 

mendations and which may change them if it determines that the 

Secretary "deviated substantiallyw from specified standards. Id. 

S 2903(d) (2). The Commission then sends a report containing its 

findings and recommendations to the President. Id. S 2903(e). 

The Act vests the President with unqualified discretion to 

approve or disapprove the Commissionls recommendations. Act 

S 2903 (e) (2) - (3) . If the President disapproves the recommenda- 

tions, the Commission must prepare a revised list of recommended 

closures and realignments, which is then resubmitted to the 

President. Id. S 2903 (e) (3) . If the President disapproves the 

revised recommendations, no bases may be closed. Id. S 2903 (e) (5) . 
Thus, the recommendations have no legal or practical effect until 

and unless the President chooses, in his discretion, to adopt them. 



If the President does approve either the initial or revised 

recommendations, the Act provides for Congress to review the Presi- 

dent's decision by considering a joint resolution of disapproval. 

Act SS 2904 (b) , 2908. If a joint resolution of disapproval is not 

enacted, the Secretary of Defense is obligated to close all of the 

bases approved for closure by the President. Id. S 2904(b). 

2. During the 1991 round of base closures, the Secretary of 

Defense recommended the closure or realignment of 71 domestic mili- 

tary installations, including the Philadelphia Naval Shipyard. The 

Secretary's recommendations were sent to the Commission, which 

unanimously concurred with the recommendation that the Shipyard be 

closed. The commission forwarded its recommendations, covering the 

Shipyard and 81 other military installations, to the President. 

In July 1991, the President approved the recommendations of 

the Commission. Shortly thereafter, the House of Representatives 

overwhelmingly rejected a proposed resolution of disapproval, 

thereby requiring the Secretary of Defense to proceed with the 

closures and realignments. 

The plaintiffs in this case filed a complaint under the APA 

and the Base Closure Act against the Secretary of the Navy, the 

Secretary of Defense, and the Commission and its members, seeking 

to enjoin the closure of the Shipyard. App. 21, 50, 54, 57. For 

present purposes, the complaint alleged that the Secretary of the 

Navy and the Secretary of Defense failed to comply with various 

procedural requirements of the Act in'the course of preparing their 

list of recommended closures and realignments. The complaint 

further alleged that the Commission committed related procedural 



errors under the Act. The plaintiffs did not allege, either in 

their complaint or in any subsequent proceedings, that the 

President had violated the Act or otherwise acted unlawfully. 

The defendants disputed the plaintiffst allegations of non- 

compliance with the procedural requirements of the Act. In addi- 

tion, the government argued that the suit was barred on a variety 

of jurisdictional grounds. In November 1991, the district court 

granted a motion by the government to dismiss the suit, holding, 

inter alia, that the Act itself implicitly precludes judicial 

review of the plaintiffst claims under the APA. 777 F. Supp. 1226. 

In April 1992, a divided panel of this Court partially 

reversed the district courtts dismissal order, permitting the 

plaintiffs to proceed with certain of their allegations. 971 F.2d 

936 (Stapleton & Scirica, JJ.; Alito, J., dissenting). The panel 

majority held that judicial review is not allowed under the Act to 

the extent that it touches on the merits of the base closure deci- 

sion, but that judicial review is available under the APA to ensure 

compliance with the procedural requirements of the Act. Id. at 

945-53. Applying this distinction, the majority affirmed the 

dismissal of most of the complaint, on the ground that the allega- 

tions went to the substance of the decision to close the Shipyard, 

but reinstated allegations that the Secretary of Defense and the 

Commission had violated specific procedural requirements of the 

Act. at 950-53. In particular, the majority permitted the 

plaintiffs to pursue claims that the Secretary of Defense violated 

the Act by "fail[ing] to create and transmit to the Commission and 

the GAO an administrative record containing all of the information 



the Secretary relied upon in making his recommendations1' (& at 

952), and that the Commission violated the Act's public-hearing 

requirement (id. at 952-53) . 
3 .  In June 1992, two months after the initial panel decision 

in this case, the Supreme Court issued its decision in Franklin, 

suDra. ~ranklin involved a challenge to the reapportionment of the 

House of Representatives under the 1990 decennial census. Under 

the applicable federal statutes, the Secretary of Commerce prepared 

a state-by-state population breakdown for the President, who then 

sent Congress a statement showing the population of each state and 

the number of Representatives to which each state was entitled 

under a specified formula. By statute, each state was entitled to 

the number of Representatives shown in the President's statement. 

See Franklin, 112 S. Ct. at 2771. 

The state of Massachusetts sued the Secretary of Commerce and 

the President, among others, asserting that the method used to 

allocate certain overseas residents to their "homets states was 

arbitrary and capricious under the APA and was unconstitutional 

under Article I. 112 S. Ct. at 2770, 2773. The Supreme Court 

entertained the constitutional challenge, but held that the APA 

challenge could not be entertained because none of the actions at 

issue constituted "final agency actionw for purposes of 5 U.S.C. 

§ 704. Id. at 2773-76. 

With respect to the actions of the Secretary of Commerce, the 

Court explained that the Itcore questionw in deciding whether an 

agency action is "finalM is "whether the agency has completed its 

decisionmaking process, and whether the result of that process is 



one that will directly affect the parties. tt 112 S. Ct. at 2773. 

In Franklin, "the action that * * * has a direct effect on the 
reapportionment is the President's statement to Congress, not the 

Secretary's report to the President," because nothing barred the 

President from directing the Secretary to change the census. Id. 

at 2773-74. 'tBecause the Secretary's report to the President 

carries no direct conseq~ences,'~ the Court concluded that Itit 

serves more like a tentative recommendation than a final and bind- 

ing determinationfW and hence "[is] not final and therefore not 

subject to review." - Id. at 2774 (citations omitted). 

The Court then held, ft[o]ut of respect for the separation of 

powers and the unique constitutional position of the President," 

that the APA8s definition of "agencyff does not include the Presi- 

dent. 112 S. Ct. at 2775. Because "the APA does not expressly 

allow review of the President's actions,It the Court "presume[d] 

that his actions are not subject to its requirements.It - Id. at 

2776. The Court acknowledged that "the President's actions may 

still be reviewed for con~titutionality,~~ but held that his actions 

nonetheless are not subject to judicial review "under the standards 

of the APA.It - Id. 

4. Because of the obvious procedural parallels between the 

statutory scheme in this case and the statute involved in Franklin, 

the defendants petitioned the Supreme Court for a writ of certio- 

rari. In November 1992, the Supreme Court granted the petition, 

vacated the panel decision, and remanded the case for recon- 

sideration in light of Franklin. 113 S. Ct. 455. 



At the direction of this Court, the parties submitted supple- 

mental briefs regarding the effect of Franklin on this case. The 

defendants contended that the contested actions of the Secretary of 

Defense and the Commission are not flfinalt' agency action under 

Franklin, and therefore are not reviewable under the APA, because 

the Secretary of Defense and the Commission are merely engaged in 

the preparation of nonbinding recommendations that have no effect 

unless the President chooses to accept them. In response, the 

plaintiffs argued that Franklin's finality holding does not apply 

when the actions of a federal agency are being challenged on pro- 

cedural, rather than substantive, grounds. The plaintiffs further 

argued that they were not contesting or otherwise seeking review of 

the President's actions, and hence that Franklin's holding about 

the unreviewability of Presidential actions under the APA was 

irrelevant. 

On May 3, 1993, before the panel had acted, the Court of 

Appeals for the First Circuit decided the identical reviewability 

issue in Cohen v. Rice, 1993 W L  131914. Cohen involved procedural 

claims against the Secretary of Defense and the Commission under 

the Base Closure Act that are essentially indistinguishable from 

the claims in this case. See id. at *4 (summarizing claims). The 

First Circuit held in Cohen, as the defendants are urging in this 

case, that Franklin bars federal courts from entertaining such 

claims because the actions of the Secretary and the Commission are 

not l8finalw agency action under the APA. Id. at *6-7. A copy of 

Cohen is attached as an addendum to this petition. 



5. On May 18, 1993, two weeks after the First Circuit issued 

its decision in Cohen, the panel issued its second decision in this 

case. The panel held, again by a divided vote, that Franklin does 

not preclude judicial review of the procedural claims left open by 

the initial panel decision. 

While the plaintiffs had taken pains not to frame their claims 

as a challenge to the actions of the President, the panel majority 

began with the premise that Ittat least in one sense, we are here 

asked to review a presidential decision. 'It ~ajority op. at 8. The 

majority then pointed out that, even under Franklin, Presidential 

action is subject to judicial review to determine its constitution- 

ality. & at 9-10. Next, the majority reasoned that "where Pres- 

idential action is alleged to be in conflict with non-discretionary 

mandates of [an] authorizing statutefl@ the constitutionalitv of the 

President's actions is actually being called into question, and 
- 

hence the recognized judicial power to review the constitutionality 

of Presidential actions extends to review of whether ~residentiaf , 

action violates wnon-discretionary [statutory] mandates." Id. at 

10-11 (emphasis added). Finally, the majority characterized the 

plaintiffst claims in this case as alleging "a failure by the 

president to remain within statutorily mandated limitsw (& at 

ll), and concluded that the claims are therefore  constitutional^ 

claims that are still subject to judicial review under Franklin. 

Having disposed of Franklin in this fashion, the panel major- 

ity then addressed the question of sovereign immunity. Majority 

op. at 12-15. The majority reasoned that sovereign immunity is not 

a bar to judicial review, even in the absence of a statutory waiver 

8 



of immunity, "where * * * plaintiffs allege that presidential 

action has failed to comply with the mandatory procedural require- 

ments of the * * * statute authorizing such action and has thereby 
violated the constitutionally mandated separation of powers.f1 

at 13. Alternatively, the majority concluded that sovereign immun- 

ity is waived by Section 10(b) of the APA, 5 U.S.C. S 702. Id. at 

14-15. The majority acknowledged that 5 U.S.C. S 702 Ifmay not 

apply to suits against the President," but held that "this only 

potentially creates a barrier to suit where the President is named 

as a defendant and/or relief can only be effective if directed at 

the President -- a situation not present here." Id. at 15 n.9. 
Judge Alito, in dissent, made two principal points. First, he 

pointed out that the plaintiffs pl vigorously contended * * * that 
Franklin does not bar review under the APA[;] [tlhe plaintiffs did 

not argue, as the court now holds, that they were entitled to non- 

APA review based either on common law or separation of powers 

principles.I1 Dissent at 18 (emphasis in original). Judge Alito 

agreed with the First Circuit in Cohen that Franklin precludes 

judicial review of the plaintiffs1 claims under the APA. Id. 

Second, taking the majority's theory on its own terms, Judge 

Alito explained that the plaintiffs1 allegations of procedural 

errors by the Secretary of Defense and the Commission do not and 

cannot amount to an allegation that the President himself acted 

unlawfully. Dissent at 19-21. As Judge Alito explained, "the 

President's sole responsibility [under the Act] * * * is to decide 
within a very short period whether, based on whatever facts and 

criteria he deems appropriate, the entire package of recommenda- 



tions should be accepted or whether the recommendations should be 

returned to the Commis~ion.~ Id. at 20. The Base Closure Act does 

not make the President's statutory rights and responsibilities - 
contingent on the absence of prior procedural errors by the 

Secretary of Defense or the Commission. Id. Hence, under no view 

of the matter had the President violated the Base Closure Act, nor 

had the plaintiffs alleged such a violation. 

REASONS WHY THE APPEAL SHOULD BE REHEARD EN BANC 

The Supreme Court remanded this case for reconsideration in 

light of Franklin. On remand, the plaintiffs urged the panel to 

hold that Franklin does not bar judicial review because the actions 

of the Secretary of Defense and the Commission are somehow "finaltv 

agency action. The panel majority instead held that Franklin does 

not bar review because the plaintiffs, who thought they were 

alleging statutory violations by the Secretary of Defense and the 

Commission, are actually alleging constitutional violations by the 

President of the United States. If this remarkable holding is 

allowed to stand, it will render Franklin itself a nullity, with 

consequences reaching far beyond the Base Closure Act. En banc 

reconsideration is plainly called for, especially in light of the 

conflict between this decision and the First Circuit's decision in 

Cohen . . 
1. The correct application of Franklin to this case should be 

a straightforward matt.er. The plaintiffs are alleging that the 

Secretary of Defense and the Commission committed procedural vio- 

lations of the Base Closure Act (such as failing to forward a 

complete administrative record) in the course of preparing their 



recommendations for the President. The test of finality under 

Franklin is whether an agency's actions "will directly affect the 

partiesn (112 S. Ct. at 2773), and here, as in Franklin, the 

nonbinding agency recommendations simply had no effect until the 

President chose in his discretion to accept them. Accordingly, the 

acts and omissions of the Secretary of Defense and the Commission 

in preparing the recommendations are not final agency action and 

are not subject to judicial review under the APA. See Cohen, 1993 

WL 131914 at *6-7. 

The panel majority avoided this seemingly inescapable conclu- 

sion by a sweeping recharacterization of the plaintiffs' claims for 

purposes of Franklin. The plaintiffs' claims that the Secretarv of 

Defense and the commission violated the Base Closure Act were cast 

by the majority as claims that the President violated the Act. The 

majority then characterized the allegations of statutorv violations 

as claims of constitutional violations, on the theory that the 

plaintiffs were alleging conduct beyond the scope of the Presi- 

dent's statutory authority, and that Presidential actions which are 

statutorily ultra vires are thereby unconstitutional. Having thus 

reshaped the plaintiffs' claims in this fashion, the panel brought 

the claims within Franklints exception for suits challenging the 

constitutionality of presidential actions -- an exception that, as 
Judge Alito points out, the plaintiffs themselves never claimed to 

be applicable. 

This tour de force cannot be reconciled either with the plain- 

tiffs t claims or with Franklin itself. To begin, the plaintiffs 

have never purported to question the legality of the President's 



actions in this case. To the contrary, they have gone to great 

lengths to make clear that they are contesting only the actions of 

the Secretary of Defense and the Commission, not those of the 

President. And as Judge Alitots dissent explains, there is simply 

no legal basis for assuming, as the majority implicitly assumes, 

that alleged procedural violations by the Secretary or the Com- 

mission somehow rendered the President's subsequent actions 

unlawful or otherwise invalid. See Dissent at 19-21. The only 

statutory obligation imposed on the president by the Base Closure 

Act is to decide in his discretion whether to accept or reject the 

Commission's recommendations, and it is undisputed that the 

President discharged that obligation in this case. 

Moreover, the plaintiffs do not allege that anyone -- either 
the president or anyone else -- violated the ~onstitution.' The 
majority reasoned that, when the President is alleged to have acted 

in excess of his statutory authority, he is actually alleged to 

have violated the separation-of-powers doctrine and thereby acted 

unconstitutionally. Majority op. at 10-11. Taken on its own 

terms, this proposition is highly debatable, to say the least. But 

even if it were correct as an abstract matter, the majority has 

stretched it past the breaking point. If the President is deemed 

to have acted ultra vires and unconstitutionally because the 

Secretary of Defense allegedly did not forward all relevant infor- 

mation to the commission (see pp. 4-5 supra), or because the Com- 

'~t one time, the plaintiffs advanced certain procedural due 
process claims, but the panel unanimously affirmed the district 
court's dismissal of those claims in its original decision (see 971 
F.2d at 955-56), and the plaintiffs have made no attempt to revive 
them. 



mission allegedly did not comply with the Act's public-hearing 

requirement (id.), then the concept of ultra vires action no longer 

has any meaningful limits. 

If claims like the ones here are subject to judicial review on 

the basis of the panel majority's reasoning, then the limits on APA 

review recognized in Franklin are simply a dead letter. Under the 

majority's approach, when the President acts on recommendations of 

a subordinate agency or officer, virtually any allegation that the 

subordinate has committed a statutory violation in the course of 

preparing the recommendations becomes an allegation that the 

President has violated the Constitution, and hence is subject to 

non-APA judicial review. Thus, in the majority's hands, Franklin's 

narrow exception for judicial review of constitutional claims 

swallows the APA's rule against review of Presidential actions, as 

well as its rule against review of nonbinding agency recommen- 

dations. 

The panel majority fares no better in its analysis of sover- 

eign immunity. The majority's reliance on the ultra vires excep- 

tion to sovereign immunity (majority op. at 13) rests on the same 

misconception of the ultra vires doctrine described above. And if 

the plaintiffs in this case are indeed challenging the constitu- 

tionality of Presidential action, then 5 U.S.C. S 702 is of no 

avail, since -- as the majority itself essentially concedes 

(majority op. that provision does not the 

President. The majority was able to escape this dead end only by 

recasting the suit once more, treating it for purposes of 5 U.S.C. 

S 702 as a challenge to the actions of the Secretary of Defense and 



the commission, rather than a challenge to the legality or statu- 

tory authority of Presidential actions. See id. at 13-14. This 

characterization is more faithful to the plaintiffs8 own presen- 

tation of their claims, but is entirely inconsistent with how the 

majority characterized those claims when trying to distinguish 

Franklin. 

2. The ultimate holding of the panel in this case is that 

Franklin does not preclude judicial review of allegations that the 

Secretary of Defense and the Commission violated the procedural 

requirements of the Base Closure Act. That holding places this 

Circuit squarely in conflict with the First Circuit. As explained 

above, the First Circuit in Cohen affirmed the dismissal of claims 

indistinguishable from those in this case, on the ground that 

Franklin does bar review of the procedures used to prepare base 

closure recommendations. The majority opinion does not acknowledge 

Cohen, but the conflict cannot be escaped by ignoring it. 

The consequences of the panel decision for the operation of 

the Base Closure Act are potentially severe. As explained in Judge 

Alito's dissent from the original panel decision (971 F.2d at 956- 

61), the Base Closure Act was designed to end years of impasses and 

delays over the closure of domestic military bases, permitting 

closures finally to go forward in a prompt and orderly fashion. 

Allowing plaintiffs to contest base closures on the basis of 

alleged procedural errors, thereby delaying closures and extracting 

individual bases from the unified package approved by the President 

and Congress, will significantly undermine the government's ability 

to fulfill the Act8s purposes and carry out the politically charged 



task of closing domestic military bases. The damage will be 

especially great because "the second [biennial] cycle [of base 

closures] is already well underwayw (Dissent at 21), and each round 

of closures builds on the one before. 

Moreover, the consequences of the panel decision are not con- 

fined to the Base Closure Act. As explained above, the panel's 

handling of Franklin potentially renders Franklin's restrictions on 

judicial review a nullity. Henceforth, in this Circuit, any statu- 

tory scheme under which agencies present recommendations to the 

President for his consideration may be subjected to judicial 

review, notwithstanding Franklin's holdings that such recommenda- 

tions are not final agency action and that the President himself is 

not subject to judicial review under the APA. Before such a result 

is accepted, and a Circuit conflict on an issue of this importance 

is created, this appeal should be reheard en bane.* 

CONCLUSION 

For the foregoing reasons, the petition for rehearing should 

be granted and t h e  appeal should be reheard en banc. 

Respectfully submitted, 

STUART E. SCHIFFER 
~ctina Assistant Attorney General 

MICHAEL J. ROTKO 
United States Attornev 

DOUGLAS N. LETTER 
SCOTT R. McINTOSH 
Attornevs, Civil Division 
De~artInent of Justice 
Washinaton, D.C. 20530 

*~ehearing is also warranted to reconsider the earlier panel 
holding that the Base Closure Act itself does not preclude review 
of procedural claims. 
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OPINION OF THE COURT 

STAPLETON. Circuit Judge: 

This action to enjoin the defendants from carrying out a 
decision to close the Philadelphia Naval Shipyard is before 
us for the second time. In our initial opinion in this case. 
Specler v. Garrett. 971 F.2d 936 (3d Cir. 1992). we held. 
inter alia. that plaintiffs' claim that the closing of the 
Shipyard would be illegal because it would be the product 
of a process inconsistent with certain procedural mandates 
of the Defense Base Closure and Realignment Act of 1990 
could proceed in the district court. Our mandate. however. 
was vacated by the Supreme Court and the case was 
remanded for reconsideration In light of Franklin v. 

\ Massachusetts. 112 S .  C t .  2767 (1992). After consideration 
of the impact of Franklin upon our prior holding. we 
conclude that no change in that holding is warranted. We 
will therefore remand this matter to the district court for 
further proceedings consistent with our earlier opinion. 

A. 

In Franklin the Supreme Court was presented wiih a , 

situation a t  least superficially similar to the one before us: I 

howwer. it i s  the differences between the two cases that we 
find dispositive. Franklin was a suit against the President. 
the Secretary of Commerce. and a number of other public 
officials challenging the methods used in the 1990 census 
and the manner in which the number of seats in the House 
of Representatives had been allocated to the various states. 
Plaintiffs' claims were based upon the Administrative ! 
Procedure Act (APA) and the Constitution. A three judge ! 

panel of the United States District Court for the District of 
Massachusetts initially found in favor of the plaintiffs and 
granted the relief sought- relief which included an 
injunction directing the Secretary of Commerce to alter her 
reapportionment report and the President to recalculate the 



number of Representatives per State and Lrarlsrnit the new 
calcula~ion lo Congress. Franklin. 1 12 S. Ct. at  2770. 

The Suprelne Court reversed. It first analyzed plairitiil's 
claim under the APA which allows review of 'final agency 
action for which there is 110 other adequate remedy in a 
court." 5 U.S.C. 3 704 (1988). The Court concluded that the 
Secretary of Commerce's report to the President on the 
results of the census does not constitute "final agency 
action' and is therefore unreviewable under the APA 
because "Illhe President. not the Secretary takes the final 
action that affects Lhe Slates." Franklin 1 12 S. Ct. at  2775: 
see aiso id. at  2773 ( T h e  core question is whether the 
agency has completed its decisionmaking process. and 
whether the result of that process is or?e that will directly 
affect the parties."). Next. the Court held that although the 
President's calculation of the number of Representatives 
and forwarding or that calculation to Congress is a final 
action. the President is not an  "agency" within the meaning 
of the Act and thus, the President's action is not reviewable 
for abuse of discretion under the APA. I d  a t  2775. Finally. 
the Court noted that there is judicial review of presidential 
action to determine whether it violates the Constitution: 
however. it concluded that the action complai~ed of in 
Franklin was not unconstitutional. 

The action currently before u s  is a suit against the 
Secretary of the Navy, the Secretary of Defense. and the 
Defense Base Closure Commission seeking to enjoin the 
closing of the Philadelphia Naval Shipyard.' Under the 
Defense Base Closure and Realignment Act of 1990 ('the 
Act"). it is the responsibility of the Secretary of Defense to 
close the bases designated a s  a result of the process 
prescribed by the Act. Pub. L. No. 101-5 10. 99 2904-2905. 
104 Stat. 1808. 1812-14 (1990). and the primary relief 
sought here is an order enjoining the Secretary from closing 
the Shipyard. The alleged basis for this relief is that the 
process that resulted in the designation of the Shipyard a s  

1 .  The Presidenl is noi a defendant in Lhis suit. 



a base to be closed did not comply with the requirenlents 
set forth in the Act. 

In our prior opinion. we first held that there could be no 
judicial review prior to the end of the process required by 
the Act because there: was no final decision prior to that 
point that had an  adverse impact on the plaintiffs.We also 
concluded that the decisionmaking of the President under 
the Act was committed to his discretion and not properly 
reviewable. Specter. 971 F.2d a t  946 ('One can also say 
with confidence that Congress intended no judicial review 
of the manner in which the President ha s  exercised his 
discretion in selecting bases for closure . . . ."). Similarly. we 
held that the decisionmaking of other federal officials (i.e. 
the Secretary of Defense, the members of the Commission) 
challenged by plaintifis was committed to their discretion 
and not judicially reviewable. Id a t  950-53. However. we 
also held that the district court could review the claim that 

\. the closing of the Shipyard would be illegal because it 
would be the product of a process inconsistent with certain 
procedural mandates of the ~ct."pecifically, we concluded: 

2. More specifically. we held that action could be judicially reviewed 'only 
if its impact upon plaintifTs is direct and immediate . . . . One can rarely 
if ever be injured by a base closing prior to a decision having been made 
to close that base. The actions of the Secretary and the Commission 
prior to the President's decision are merely preliminary in nature." 
Specter. 971 F.2d at 946. 

3. For instance. we held that the allegation that -the Secretary failed to 
create and transmit to the Commission and the GAO an administrative 
record containing all of the information the Secretary relied upon in 
making his recommendations" as required by 8 2903(c)(41 of the Act was 
judicially reviewable. Specter. 971 F.2d at 952. S i i a r i y .  we also held 
reviewable the plaintiffs' contention -that the Act requires the 
Commission to base its decision solely on the Secretary's administrative 
record and the transcript of the public hearings. and that the 
Commission wen1 beyond this record by holding closed-door meetings 
with the Navy." I d  a t  952-53. 

We stressed. however. that the extent of Judicial review in this context ! 
was very limited and that plaintiffs. while purporting to complain about 
specific procedural defects. were in large part seeking to get the district 
court to second guess decisions committed by the Act to esecutive 
discretion. I d  at  953. It is apparent to us  from plaintiffs' Brief for 
Appellants on Remand that plaintiffs have failed to acknowledge the 
limited characler of the revietr~ our prior opinion permils. 



[Wlhiie Congress did rioi intend courts !o secciid-guess 
the Cornrnander-in-Chief. it did intend to establish 
exclusive Inearis for closure of dorr~estic bases. 
5 2909(a). Wi t21 two exceptions. Congress in tended that 
domestic bases be closed only pursuant to an exercise 
of presidential discretiori inforri~ed by recornmendalions 
oj  [he nalion's ~rlilitanj establislunent and an 
independent comrnisswn based on a cornrnon and 
disclosed ( I )  appraisal of rnililanj need (2) set oJr crileria 
jor closing, and (3) data base. Congress did not simply 
delegate this kind of decision to ihe President and leave 
to his judgment what advice and data he would solicit. 
Rather, i! established a specific procedure that would 
ensure balanced and informed advice to be considered 
by the President and by Congress be f~re  the executive 
and legislative judgments were rnade. 

Id a t  947 (foolnote omitted!. 

Although we noted that because "iL is the implernentation 
of the President's decision that we nave been asked to 
enjoin. . . . at least in one scnse, we PI-e here asked to 
review a presideniial decision," ui. at 945. we concluded 
that this would not bar review of plaintiffs' procedural 
claims: 

Even if the APA does not zpply to decisions of the 
President. however. its provisions concerning judicial 
review represent a codification of the common !aw. 5 
Kenneth C. Davis. Administrative Law 28:4 (1984). cited 
with approval in Heckler v. Ckney .  470 U.S. 821. 832 
(1985): see aLso ICC o. Bhd of Locomotive Eng'rs. 482 
U.S. 270. 282 (1987) (APA 'codifies the nature and 
attributes of judicial review"). and actions of the 
President have never been considered immune from 
judicial review solely because they were taken by the 
President. See, e.g.. Youngstown Sheet & W e  Co. r;. 
Sawyer. 343 U.S. 579 (1 9521: Panama liejinirrg Co. c. 
Ryan. 293 U.S. 388 (1935): see aiso INS u. Clmdha. 
462 U.S. 919. 953 11-16 (1983) (-!e)xecutive actior, 
under legislatively delegated authority . . . Is a!ways 
subject to check by the terms of the legislatior, that 
authorized it: and if that authority is exceeded it is 
open to judicial review"]: Nixon v. FiLz_aerald. 457 U.S. 



731. 781 (1982) (White. J.. dissenting) (-it is the rule. 
not the exception. that executive actions- including 
those taken at  the immediate direction of the President 
-are subject to Judicial review"). . . . It follows that our 
conciusions with respect to the availability of judicial 
review in this case will be the same whether or not the 
APA applies to presidential decisionmaking. 

Examination of our prlor decision in light of Franklin 
suggests to us  that. no change in outcome is required. 
Franklin's holding that the Secretary of Commerce's report 
to the President did not constilute a reviewable final action 
because it did not have an immediate and direct impact on 
the plaintiffs confirms our initial conclusion that there was I 
no reviewable final action here until after the President 1 
designated the Shipyard a s  a facility to be closed and 1 

Congress failed to overturn that action. See Specter. 971 
F.2d a t  945 rWe think it can be said with confidence that 
Congress intended no judicial review of dccisions t~nder  the 
Act prior tc thz eifective date of the President's decision. 
i.e.. the first date upon which the Secretary can carry out 
any closure or realignment under 5 2904(b)."). 

More importantly. the Court's conclusion that the 
President is not a n  'agency" under the APA. and thus. 
presidential action is not reviewable for abuse of discretion 
under the APA's standards is entirely consistent with our 
prior decision in which we assumed. without deciding. that 
the President is not an agency within the meaning of the APA.' 
Because our prior holding was not based on the existence 
of APA abuse of discretion review. but rather on the belief 
that courts may review actions taken a t  the direction of the 
President to determine whether those actions are within 

4.As previously noted. we explicitly concluded that our holding 
permitting review of plaintiffs' claims that the base closing process had 
violated the specific procedural mandates of the statute would be 'the 
same whether or not the Af'A applies to presidential decisionrnalting." 
S p v t e r .  971 F.2d at 945. 



applicable constitutional and statulory authority. a 
modification of our prior mandate ordy would be warranted 
i f  Frc~17kli11 [night be read a s  foreclosirlg the lirriited review 
we previously upheld. 

In Franklin. the Court declined only to review the 
President's decision under the APA. It expressly sanctioned 
judicial review of presidential decision making for 
consistency with the Constitu Lion and said nothing about 
review of presidential action for consistency with the 
statute authorizing such action. In concluding in our earlier 
opinion that judicial review was available here. we relied 
upon the existence of judicial review prior to the adoption 
of the APA and upon various authorities indicating that the 
judicial review provisions of the APA represent a 
*codification of the common law." Id. a t  945. While we there 
described this extra-APA review a s  common law review. our 
reexamination of the relevant authorities in light of Franklin 
has  persuaded u s  that there is a constitutional aspect to 
the exercise of judicial review in this case - an  aspect 
grounded in the separation of powers doctrine. As a result. 
we believe Franklin provides affirmative support for judicial 
review in this case. We would. in any event. be reluctant to 
infer from Franklin's silence on the matter a prohibition of 
judicial review .where presidential action is alleged to be in 
conflict with non-discretionary mandates of the authorizing 
statute because the Court had no occasion to consider that 
issue in Franklin. There. the only non-constitutional 
allegation made by (and. indeed. available to1 plaintiffs was 
that the proposed action represented an abuse of discretion 
(ie., arbitrary and capricious conduct) prohibited by the 
APA. Here. by contrast. plaintiffs allege that the process 
underlying the decision to close the Shipyard violated 
specific nondiscretionary provisions of the Base Closing Act 
- the only authority advanced by the defendants for the 
closing. 

We read Youngstown Sheet & Tube Co. v. Sawyer. 343 
U.S.  579 (1952). to stand for the proposition that the 
President must have constitutional or statutory authority 
for whatever action he wishes to take and that judicial 
review is available to determine whether such authority 
exists. See id. a t  585: see also Uniled Slales u. Noonan. 906 



F.2d 952. 955 (3d Cir. 1990) ('It is well established under 
our tripartite corlslitu tional system of govern men1 that the 
President starids under the law. The President's power. if 
any . . . must stem from an act of Congress or from the 
Consli tu tion itself." (citing Youngstown SteeO): National 
Tremziry Employees Union u. Nixon. 492 F.2d 587. 61 1 
(D.C. Cir. 1974) (" 'Youngstown represents the Judicial 
power. by compulsory process or otherwise. to prohibit the 
Executive from engaging in actions contrary to law. 
Youngstown represents the principle that no man. cabinet 
minister. or Chief Executive himself. is above the law.'" 
(quoting Nixon u. Siricn 487 F.2d 700. 793 (Wilkey. J.. 
dissen tin@). Youngstown also stands for the proposi lion 
that it is the constitutionally-mandated separation of 
powers which requires the President to remain within the 
scope of his legal authority. See. e-g.. National Treasury 
Employees Union. 492 F.2d a t  604 (-[Tlhe judicial branch of 
the Federal Government has the constitutional duty of 
requiring the executive branch to remain within the limits 
stated by the legislative branch."): see also U.S. Const. Art. 
11. 9 3  ('[Tlhe President shall take care that the laws be 
faithfully executed . . . ."). Indeed. we note that the 
Youngstown Court. in invalidating the President's action. 
explicitly noted that the President was statutorily 
authorized to seize property under certain conditions. but 
that those conditions were not met in the case before it. 
Youngstown 343 U.S. a t  585-86. Because a failure by the 
President to remain within statutorily mandated limits 
exceeds. in this context as well a s  that of Youngstown not 
only the President's statutory authority. but his 
constitutional authority as well. our review of whether 
presidential action has remained within statutory limits 
may properly be characterized a s  a form of constitutional 
review. That such constitutional review exists is explicitly 
reafirmed by Franklin 112 S.Ct. a t  2776 (citing 
Youngsto w 4. 

The plaintiffs in this case, unlike the plaintiffs in 
Franklin do not ask the court to review under the APA for 
arbitrary and capricious conduct. Rather. they allege that 
closing the Shipyard would be inconsistent with specific. 
nondiscretionary directives of the Base Closing Act - the 
only authority advanced by the defendants for their 



proposed action. The Presideni. 1 9  iess Lha11 his 
lieutenants. must  have statutory or collsLiLuLio11al autliority 
Sor his actions and where. a s  here. the only available 
authority has  been expressly confined by Congress to 
action based on a particular type of process. judicial review 
exists to determine whether that process has  been Sollowed." 

The defendants insist that there can be no judicial review 
in this case because such review is barred by the doctrine 
of sovereign immunity. We disagree. 

We first note ihai  limited Sudirial review 3f federal action 
has  long been available aL cornmoil law. 

w h e r e  the officer's powers are limited by statute. his 
actions beyond those llmi tations are cnnsidered 
individual and  not soverei r, actions. The officer is not 
doing the business which 'i, t e sovereign has  empowered 
him to do or he is doing it in a way which the sovereign 
has  forbidden. His actions are  u2ra uires his authority 
and thercfore may be made the object of specific relief. 

Larson v. Domestic and Foreign Commerce COT.. 337 U.S.  
682. 689 (1949): see also Youngstown Steel. 343 3.S. a t  
585-87. Although this principle is limited. see, e-g.. L a r s o ~ ~  
337 U.S. at 690 ('A claim of error in the exercise of 
[delegated] power is . . . not ~ufficient.").~ as counsel for the 

5. In holding here that the President must have a t  his disposa! 
information collected in accordance with statutory procedures. w t  do not 
hold that the district court may review the entirely distinct question of 
whether and to what extent the President uses the information. A s  we 
previously held. the Act commits that decision to the President's 
discretion. Specter, 97 1 F.2d a t  946. 
6. Larson was essentially a breach of contract action against an agent of 
the federal government. The Court rejected plaintilt's contention that the 
agent's breach was ultra cires and thereby stripped of sowreign 
immunity protection: instead. it held that because the agent was 
authorized to 'administer a general sales program encompassing the 
negotiation of contracts. the shipment of goods and the receipt of 
payment." his actions were within delegated authority .and were therefore 
protected by sovereip immunity: "[Ilf the actions of a? ollicor dc not 
conflict with the terms of his v&id statutory authority. then they are the 
actions of the sovereign. whether or not they are tortious under general 
law. if they would be regarded as  the actions of a private principal under 
the normal rules of agency." Larson. 337 3.8. at 695. 



defelldarits col~cedetf ni oral argul~ienl. and a s  both 
Yor~r~ysrori)r~ Sleel ar id I;i-ctr~klin nlake clear. judicial review 
of the co~lstitutior~ality of executive action is riot barred by 
the doctrirle of sovereign irnrnunity. Thus. where. a s  here. 
plnitltills allege that presidential action has failed to comply 
with the nlandatory procedural requirements of the only 
statute authorizing such action and has thereby violated 
the constitutionally-rnnndated separation of powers. 
sovereign immunity concerns do not apply. 

Even if the inapplicablity of sovereign immunity !n this 
context were not clear from the doctrine enunciated in 
Larson and Youngs~o~un Sleel. however. we believe this case 
would still  be controlled hy the express waiver found in the 
APA: 

An action in  a court of the United States seeking relief 
other than money damages and staling a claim that an 
agency or an officer or employee thereof acted or failed 
to act in an official capacity or under color of legai 
authorit~vr shall cot be dismissed nor relief therein be 
denied on the ground that it is against the United 
Slates or that the United States is an indispensable 
party. 

5 U.S.C. § 702 (1988). 

Here. plaintiffs do not seek monetary damages: they seek 
injunctive relief.' Plaintiffs also state a claim that the 
Secretary of the Navy. the Secretary of Defense. and the 
Base Closure Commission have acted under color of legal 
authority in violation of the Act and that the Secretary of 
Defense. similarly acting under color of legal authority. is 
threatening to close the Shipyard a s  the final step of a n  
illegal process. This is thus a situation that 5 702 literally 
reads on. It is also a situation that  precisely fits the 
congressional intent behind this waiver of sovereign 
immunity. See, e.9.. H.R. Rep. Nc. !656. 94th Cong.. 2d 
Sess. 1 (1976). reprinted in 1975 U.S.C.C.A.I\;'. 6121. 6121 
( T h e  proposed legis!ation would amend section 702 of title 
5. U.S.C.. so as to remove Lhe defense of sovereign 

- -- - 

7. Zffeclive relief can be granted by an order prohibiting the Secretary of 
'IeTense from closing the Shipyard. 



immunity a s  a bar to judicial review of Federal 
adrniriistrative action . . . ."I: id. at  9. 1976 U.S.C.C.A.N. at  
6129 (-[Tlhe time [has] now come to elirrlinate the sovereign 
immunity defense in all equitable actions for specific relief 
against a Federal agency or officer acting in an official 
capacity."): 4 Kenneth C. Davis. Adminislralioe Latu Trealise 
9 23: 19. at 192 (2d ed. 1984) ("The meaning of the 1976 
legislation is entirely clear on its face. and that meaning is 
fully corroborated by the legislative history. That meaning 
is very simple: Sovereign immunity in suits for relief other 
than money damages is no longer a de fen~e .7 .~  Our cases 
are also clear that the waiver of sovereign immunity 
contained in § 702 is not limited to suits brought under the 
APA. See Johnsrud v. Carter. 620 F.2d 29. 31 (3d Cir. 
1980): JajJee o. United States.  592 F.2d 712 (3d Cir.). cert. 
denied. 441 U.S. 961 (1979): see a k o  4 Davis. supra 
9 23: 19. at  195 (The  abolition of sovereign immunity in 
9702 is not limited to suits 'under the Administrative 
Procedure Act': the abolition applies to every 'action in a 
court of the United States seeking relief other than money 
damages . . .' No words of 9 702. and no words of the 
legislative history provide any restriction to suits 'under' the 
AP.4. ") . 

The only argument we can conceive against the 
applicability of 9 702 here is that the President was involved 
a t  one stage of the process that led to the allegedly illegal 
action that will injure plaintiffs. While. as we earlier 
concluded. the nature of the role assigned to the President 
by the Act makes his decisionmaking unreviewable. the fact 
that he played a role provides no justification for holding 
the process and the final executive action immune from 
review for compliance with the mandatory procedural 
requirements of the Act. While suits. like Franklin seeking 
to secure presidential action or forbearance pose special 
problems. those problems are not presented in the situation 

8.The legislative history of the immunity waiver dso indicates 
congressional recognition of the ultra oires doctrine and the dinicullies 
and complexities involved in its application: it evinces an intent to 
eliminate the need for 'wispy fictions" in favor of a clear waiver. See H.H. 
Kep. No. 1656. supra. at 5-7. 1976 U.S.C.C.A.N. .?I 6125-28. 



before us.' A s  Justice Scalia explained in his opinion in 
Franklin. the fact that the federal courts "cannot direct the 
Presidenl to take a specified executive act" does not 

in any way suggest that Presidential action is 
unrevieroable. Review of the legality of Presidential 
action can ordinarily be obtained in a suit seeking to 
enjoin the officers who atternpt to enforce the 
President's directive. see. e.g., Youngsloton Sheet & 
Tube Co v. Sawyer. 343 U.S. 579. 72. S.Ct 863. 96  
L. Ed. 1 153 ( 1952): Panama Refinancing Co. o. Ryan. 
293 U.S. 388. 55 S.Ct. 241. 79 L.Ed. 446 (1935)-just 
a s  unlawful legislative action can be reviewed. not by 
suing Members of Congress for the performance of 
their legislative duties. see. e.g., Powell v. McConnack. 
395 U.S. 486. 503-506. 89 S.Ct. 1944. 1954-1956: 23 
L.Ed.2d 491 (1969): Dombrowski o. Eastland. 387 U.S. 
82. 8 7  S.Ct. 1425. 18 L.Ed.2d 577 (1967): Kifbourn u. 
Thompson. 103 U.S. 168. 26 L.Ed. 377 (1881). but by 
enjoining those congressional (or executive) agents who 
carry out Congress's directive. 

Franklin. 112 S. Ct. at  2790 (Scalia. J.. concurring). 

Accordingly. we conclude that no thing in Franklin 
suggests that our prior approach to this case was incorrect. 

9. Indeed. given l+anklirts holding that the President is not an 'agency" 
within the meaning of the APA. the waiver of sovereign immunity 
contained in 5702 may not apply to suits against the President 
Nevertheless. this only potentially creates a barrier to suit where the 
['resident is named as a defendant and/or relief can only be eITective if 
directed at the President-a situation not present here. While we do not 
regard Franklin as turning on sovereign immunity doctrine. we note that 
5 702 might not waive sovereign immunity in the situation there before 
the Court. As the Franklin Court recognized. 'it is Lhe President's 
personal transmittal of the report to Congress Chat settles the 
reapportionment." Franklin. 112 S. Ct. at 2775. In Franklin. it appears 
that the only effective relief was relief that would require Lhe Presidenl's 
rorbearance. Scv Franklin. 112 S. Ct. at 2790 (Scalia. J.. concurring) 
("[Wle canrrot remedy appellees' asserted injury without ordering 
declaratory or injunctive relief %ainst appellant I'resident I3ush."). 



We reaffirm o u r  prior opinion and  we will remand lo the 
district court for further proceedings consistent therewith. 
In light of the objectives of  the  Act discussed in our  prior 
opinion. the district cour t  should conduct those 
proceedings a s  expeditiously a s  possible. 



Ali to. Ci~'cr~il Judge. dissenting. 

The nlajorily rests its decision on arguine~lls thal are not 
properly bel'ore us. since the plaintiff-appellanls did no1 
raise them either before or after remand from the Supreme 
Court. Moreover. I believe that the majority's arguments are 
wrong on the merits and may have unfortunate future 
implications. 1 therefore respectfully dissent. 

When this case was initially before us. the majority held 
Lhat the closing of the Philadelphia Naval Shipyard was 
subject to judicial review to determine whether certain 
procedural require~rlents of the Defense Base Closure and 
Realignment Act of 1990 had been satisfied. Specter v. 
Garrett. 971 F.2d 936 (3d Cir. 1992). The Supreme Court 
subsequently decided F'ranklin v. Massachusetts. 1 12 S. Ct. 
2767 (1 992). which concerned. among other things. I 
whether the Administrative Procedure Act authorized review 
of actions taken under a statutory scheme similar to that in 
the Defense Base Closure and Realignment Act. The Court 
held that the Secretary of Commerce's report to the 
President concerning the tctal population by states a s  
revealed by the decerinial census is not 'final agency 
action' reviewable under the APA. 5 U.S.C. 704. and that 
actions taken by the President are not subject to APA 
review. After handing down its decision in Franklin. the 
Supreme Court vacated this court's prior decision in this 
case and remanded for reconsideration in light of Franklin 
O'Keefe u. Specter. 1 13 S.  ~ t .  455 (1992).' i 

I 
1. Neither of the arguments suggested by Rankfin - i-e.. that the 
recommendations of the M e  Closure Commission do not constitute 
-final agency action" under the APA and that presidentid action is not 
reviewable under the AI'A - was raised by the defendants when this 
appeal was lirst before us. The defendants contend that we must 
rlevertheless reach these issues because they we  jurisdictional. Whether 
or not an appellate mild wou!d always be compelled to consider issues 
of this nature even if they are not raised by the parties. i believe it is 
appropriate h r  us :o reach then1 here. if we refused to reach these 
issues now. the case *.vould be rem'mded. a d  the defendants could then 
raise them before the district court. Under these circumstances, our 
refusal to entertain these issues a t  the present time mi@ further delay 
'he expeditious disposition or this case. 



. On remand. the plaintiffs vigorously contended that the 
statutory scheme in Franklin is materially different fronl the 
scherne involved here and that Franklin therefore does not 
bar review under [he APA. The plaintiffs did not argue. a s  
the court now holds. that they were entitled to non-APA 
review based on either conirrion law or separation of powers 
principles. Nor had the plaintiffs advanced either of those 
theories when this case was initially before us  or. as  far a s  
I can determine. when the case was in the district court. 
The majority. however. chooses to sidestep the APA 
argument that the plaintifrs have pressed. Instead. the 
majority grounds its decision on the common law and 
separation of powers arguments that it has devised and 
injected into this case. 

I cannot endorse this approach. I would address the 
argument that the plaintiffs have raised and that the 
parties have briefed - i.e.. whether. despite Franklin. the 
closing of the Shipyard is reviewable under the APA. The 
First Circuit recently considered Franklin's effect on judicial 
review under the Defense Base Closure and Realignment 
Act. Cohen u. Rice. 92-2427. 1993 LW 1319 14 (1st Cir. May 
3. l993). The plaintifls in that case alleged that the process 
had been tainted hy 'faulty pr~ceduies .  e.g.. faiiing to hold 
public hearings and failing to provide information to 
Congress and the GAO." I d  a t  '6 .  The First Circuit held 
that under Franklin APA review for these claims was 
unavailable. Because I agree that the statutory scheme a t  
issue here is not materially distinguishable from the 
scheme in Franklin. 1 would hold that APA review Is 
unavailable. And I would go no further. 

Since the maJorily has  gone further. however. and since 
the majority's analysis may affect future cases, I will 
explain briefly why I believe the majority's analysis is 
flawed. The majority opinion. a s  I understand it, reasons a s  
follows. First. '[tlhe President must have constitutional or 
statutory authority for whatever action he wishes to take." 
Majority Typescript a t  10. Second. judicial review is 
available outside the APA to determine whether presidential 
action violates or exceeds that authority. Id. at  10-12. 



Tliir-d, under llie Base Closure and Rcalign~ne~il Acl. the 
President lacks statutory authority lo approve or implernenl 
the closing of a base if Llie Base Closure Co~nmission's 
recommendation regarding that base was tainted by 
violations of the Act's procedural requirernenls.' Therefore. 
since the plaintiffs in this case allege that such procedural 
violations occurred with respect to the Philadelphia Naval 
Shipyard. the President's approval of the closing of the 
Shipyard and/or the Secretary of Defense's implementation 
of the closing are subject lo non-APA judicial review. 

Putting aside whatever else may be said about this 
arla!ysis. i t  seems plain to me that its third step is 
incorrect. for the Base Closure and Realignment Act does 
not limit the President's authority in the way the majority 

\ suggests. The Act does not require the President to reject 
the Commission's package of recommendations if the 
recommendations regarding one or more bases are tainted 
by procedural violations. Nor does the Acl req~liie or 
authorize the President or his subordinates to refrain from 
carrying through with the closing or realignment of such 
bases following presidential approval of the Commission's 
package and the expiration of the period for congressional 
disapproval. 

The President's powers and responsibilities under the 
Base Closure and Realignment Act are clearly set out in 
Section 2903(e). In brief. the President. after receiving the 

2.The majority puts it as follows (majority typescript at 8). quoting 
Specter v. Garrett. 971 F.2d 936. 947 (3d Cir. 1992)): 

Congress intended that domesCic bases be closed only pursuant to 
an exercise of presidential discretion i n j o d  bg recommendations 
oJ' the nation's military establishment and an  independent 
commission based on c common and disclosed ( 1 )  appraisal of 
military need. (2) set oj' criteria for closing. and (3) data base. 

-!he majority later adds that the ['resident's al-lthority under the W e  
Closure and Realignment Act to approve or order the closing of a base 
'has been expressly confined by Congress to action based on a particular 
type of process.' Majority typescript aL 12. III  addition. the majority 
slates that the l'residenl's subordinates are 'threatening to close the 
Shipyard as the lincll step cf an illegal process." Majority typescript at  
13. 



Cornmission's package of recommendations by July 1 of the 
year in question. must decide whether to accept the entire 
package or return it to the Commission. IT. a s  was the case 
in 1991. the President decides to accept the package. he 
must transn~it  a report coritaining his approval to the 
Comrnission a s  well a s  to Congress. He must also transmit 
a copy of the Commission's recommendations and a 
certification of his approval to Congress. Seclion 2903(e)(1). 
(2). Congress then has 45 days to disapprove the package 
(Section 2904(b)). and if. a s  was the case in 199 1. Congress 
does not disapprove. the Secretary of Defense "shall" close 
and realign bases in accordance with the package. Section 
2904(a). 

Nothing in these provisions suggests that the President. 
upon receiving the Commission's recommendations. must 
determine whether any procedural violations occurred a t  
any prior stage of the statutory process. Nothing in these 
provisions suggests that the President must reject the 
Commission's package of recommendations if such 
procedural violations come to his attention. Nothing in 
these provisions suggests that the President must base his 
approval or disapproval of the Commission's 
recommendations exclusively on the record of the 
proceedings before the Commission. Nothing in these 
provisions suggests that the President. if he  wishes to 
approve the Commission's recommendations. must do so 
for the same reasons a s  the Commission. And nothing in 
these provisions suggests that the President or the 
Secretary of Defense must or  even can refuse to carry out 
a base closing or realignment contained in a n  approved 
package of recommendations on the ground that  the I 
Commission's recommendation regarding the affected base 
was tainted by prior procedural Irregularities. 

Under the plain language of the Base Closure and 
Realignment Act. the President's sole responsibility. upon 
receiving a package of recommendations from the 
Commission. is to decide within a very short period 
whether. based on whatever facts and criteria he deems 
appropriate. the entire package of recommendations should 
be accepted or  whether the recommendations should be 
returned to the Commission. After the President has  



approved a package of recommendations and the time for 
congressiorlal disapproval has expired. the sole 
respo~~sibility of the Secretary of Defense is to carry out the 
indicated closings and realignments. In the case before us, 
this is precisely what the President did and what the 
Secretary of Defense wishes to do. and therefore I see no 
possible ground for arguing that the Executive violated any 
statutory command or exceeded its statutory authority a t  
these stages of the base closure and realignment ~ r o c e s s . ~  

The Base Closure and Realignment Act calls for three 
cycles of recommended closures and realignments - in . 

199 1. 1993. and 1995. In this case. we are still considering 
a closure that was recommended and approved in the first 
cycle. In the meantime. the second cycle is already well 
underway. When Congress enacted the Base Closure and 
Realignment Act. it knew that unnecessary military 
installations can waste enormous sums of money and that 
litigation can effectively delay closings and realignments for 
years. In my view, Congress clearly wanted to put an end 
to these delays, but our court. by allowing judicial review of 
base closings and realignments. is frustrating the 
implementation of Congress's in tent. 

A True Copy: 
Tes te: 

Clerk of the United Stales Court of Appeals 
for the Third Circuit 

3. As I noted in my prior rli-sent (97! F.2d a t  356 n.2:. the plaintiffs are 
not challenging the propriety of anything that occurred after the 
t.ransmissiorr of the Commission's recommendations to lhe President. 
Halher. their claims relate to actions taken a t  earlier stages. But as lhe 
majority itself has recognized. actions taken prior to the end of the 
process required by the Act had no adverse impact on the plaintifrs and 
thus are not subject to judicial review under any theory. Majority 
Lypescript aL 7 cUi n.2. 
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William S. COHEN, et al., Plaintiffs, 
Appellants, 

v. 
Donald RICE, Secretary of the Air Force, 

et  al., Defendants, Appellees. 
No. 922427 

United States Court of Appeals, 
First Circuit. 
May 3, 1993 

APPEAL FROM THE UNITED STATES 
DLSTRICT COURT FOR THE DISTRICT OF 
MAINE 

Severin M. Beliveau, with whom Ann R. 
Robinson, Joseph G. Donahue, and Ret i ,  
Flaherty, Beliveau & Pachios, were on brief 
for appellants. 

Jacob M. Lewis, with whom Stuart M. 
Gerson, Acting Attorney General, Richard S. 
Cohen, United States Attorney, Douglas N. 
Letter, United States Attorney and Scott R. 
McIntosh, United States Attorney, were on 
brief for appellee. 

Before Boudin, Circuit Judge, Campbell, 
Senior Circuit Judge, and Stahl, Circuit 
Judge. 

STAHL, Circuit Judge. 

* 1 This is an action to enjoin the Department 
of Defense h m  carrying out the President's 
decision to close Loring Air Force Base 
 l lo ring") in Limestone, Maine. Plaintiffs, 
WN11 seeking relief under the Administrative 
Rocedure Act ("APA"), 5 U.S.C. s 701 et seq., 
allege that defendants Secretary of Defense, 
Secretary of the Air Force, and Base Closure 
and Realignment Commission ("the 
Commission") violated procedural and 
substantive requirements of the Defense 
Base Closure and Realignment Act of 1990 
("the 1990 Act"). Pub. L. No. 101-510, ss 
2901-11, 104 Stat. 1808-19 (codified at 10 
U.S.C. s 2687). In dismissing many of the 
plaintBs' claims in May 1992, the district 
court ruled that the 1990 Act precludes ' 
judicial review of substantive challenges to 
base closure decisions. See Cohen v. Rice, 800 

F. Supp. 999 (D. Me. 1992) ("Cohen I "). In 
September of 1992, the district court granted 
defendants' motion for summary judgment on 
the remaining claims on the basis of the 
Supreme Court's intervening decision in 
Franklin v. Massachusetts, 112 S. Ct. 2767 
(1992). See Cohen v. Rice, 800 F. Supp. 1006 
(D. Me. 1992) ("Cohen TI "). Plaintiffs' timely 
appeal focuses on the district court's , 

application of Franklin to this case. After 
careful review of the decision below, the 1990 
Act, and the Court's pronouncements in 
Franklin, we affirm the judgment of the 
district court. As this case is apparently the 
first at the appellate level to mesh the 1990 
Act with the recent dictates of Franklin, 
WN21 we begin with an overview of the 1990 
Act and its predecessors, and then focus on 
the specifics of the matter at hand. 

The 1990 Act 

The 1990 Act is the latest attempt by 
Congress to regulate the process by which 
domestic military bases are closed or 
realigned. Throughout the 1960s and 1970s' 
the Executive Branch attempted to reduce 
military expenditures by closing or 
realigning military bases. See Defense Base 
Closure and Realignment Commission, 
Report to the Resident, ("Commission 
Report") at  1-1 (1991). Often, however, these 
attempts were opposed by members of 
Congress, who feared the economic impact on 
their constituents, and who suspected the 
influence of political motivation in the 
Executive's decisions. Id. 

In 1977, Congress passed legislation granting 
the Secretary of Defense the power to 
unilaterally close particular bases, but only 
after (1) notifying the Armed Services 
Committees of the Senate and House of 
Representatives of the selected bases; (2) 
submitting to the committees his evaluation of 
the economic, environmental, budgetary and 
strategic consequences of the closings; and (3) 
deferring action for at  least 60 days, during 
which time Congress could legislate a halt to 
the closures. See 10 U.S.C. s 2687(b) (Supp. IV 
1980). In addition, the proposed closures had 
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to comply with the requirements of the 
National Environmental Policy Act of 1969 
("NEPA"). Id. W e  the 1977 legislation 
imposed few substantive restrictions on the 
Executive Branch's authority to close bases, 
the procedural requirements-most notably the 
mandate to comply with NEPA-made such 
action ditficult. See Commission Report at 1- 
1; see also H.R. Conf. Rep. No. 1071, 100th 
Cong., 2d Sess. 23 (1988), reprinted in  1988 
U.S.C.C.A.N. 3395, 3403 ("[tlhe conferees 
recognize that [NEPAI has been used in some 
cases to delay and ultimately m a t e  base 
closures...."). 

*2 Congress next tackled the base closure 
issue in 1988 by enacting the Defense 
Authorization Amendments and Base Closure 
and Realignment Act ("the 1988 Act"). Pub. 
L. No. 100-526, ss 201-209, 102 Stat. 2623, 
2627-34 (1988). The 1988 Act replaced the 
Secretary of Defense's decision-making power 
with that of an  independent commission, 
which was granted the power to recommend 
bases for closure or realignment. 1988 Act ss 
201, 203(bX1)-(2), 102 Stat. at  2627-28. The 
commission presented its recommendations to 
the Secretary, who had the power to approve 
or disapprove the entire group of 
recommendations. Id. ss 201(1)-(21, 202(a), 102 
Stat. 2627. If the Secretary approved the 
commission's recommendations, Congress was 
given 45 days to override the Secretary by 
passing a joint resolution Id. ss 202(b), 208, 
102 Stat. 2627, 2632-34. Finally, in response 
to the prior difficulties, the 1988 Act 
explicitly exempted the Secretary and 
commission's base closure decisions from the 
requirements of NEPA. Id. s 204(cX1), 102 
Stat. 2630. 

Although the newer processes of the 1988 Act 
led to closure or realignment of 145 domestic 
military bases, it was not enacted as a 
permanent mechanism, but was instead a 
one-time exception to the procedures set forth 
in the 1977 legislation See Specter, 971 
F.2d at 939. Thus, the Defense Secretary's 
January 1990 base closure proposals were 
governed by the 1977 rules. Id. Members of 
Congress expressed concern over the 
"considerable period of time and . .. numerous 

opportunities for challenges in court[ I" 
presented by the 1977 procedures, and noted 
that the Secretary's list of bases .for study 
"raised suspicions about the integrity of the 
base closure selection process." H.R. Conf. 
Rep. No. 923, lOlst Cong., 2nd Sess. 705 
(1990), reprinted in  1990 U.S.C.C.A.N. 2931, 
3257. 

Congress, in enacting the 1990 Act, , 

attempted to incorporate the procedures of 
the 1988 Act, without the obstacles of prior 
legislation See H.R. Rep. No. 665, lOlst 
Cong., 2d Sess. 342 (19901, reprinted in  1990 
U.S.C.C.A.N. 2931, 3068 ("a new base 
closure process will not be credible unless the 
1988 base closure process remains 
inviolate"). The 1990 Act envisioned three 
rounds of base closures, in 1991, 1993, and 
1995, and provided for the establishment of 
an  independent Commission to meet in  each of 
those years. 1990 Act s 2902(a), (el, 104 Stat. 
1808 (1990). The Act required the Secretary 
of Defense to provide Congress and the 
Commission with a six-year force structure 
plan that assessed national security threats 
and the force structure necessary to meet 
such threats. Id. s 2903(aX1)-(3), 104 Stat. 
1810 (1990). The Secretary was also required 
to formulate criteria for use in identifying 
bases for closure or realignment. The 
criteria had to be published in the Federal 
Register for public notice and comment, and 
submitted to Congress which had the power 
to evaluate and disapprove them. Id. s 
2903(b), 104 Stat. 1810-11. FN31 

*3 For the 1991 cycle, the Act required the 
Secretary to recommend base closures and 
realignments to the Commission by April 15, 
1991, based on the force structure plan and 
final criteria. Id. s 2903(cXl), 104 Stat. 1811. 
The Act charges the Commission with 
reviewing the Secretary's recommendations, 
holding public hearings, and preparing a 
report for the Resident containing its 
assessment of the Secretary's proposals and its 
own recommendations. Id. s 2903(dX1)-(ZXA), 
104 Stat. 1811. The Act allows the 
Commission to change any of the Secretary's 
recommendations if they "deviate[ I 
substantially" from the force structure plan 
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and final criteria. Id. s 2903(dX2XB), 104 Stat. 
1811-12. However, in its report to the 
President, the Commission must explain any 
departure from the Secretary's 
recommendations. Id. s 2903(dX3), 104 Stat. 
1812. The Secretary must make available to 
the Comptroller General all information used 
in makmg the initial recommendations. The 
Comptroller General must report on the 
Secretary's recommendations and selection 
process to the Commission and Congress, and 
may, to the extent requested, assist the 
Commission Id. s 2903(cX4), (dX51, 104 Stat. 
1811-12. 

Once the Commission completes its report, 
the Act requires that it be transmitted to the 
Resident, who may approve or disapprove the 
Commission's recommendations, and then 
must relate his decision to the Commission 
and Congress. Id. s 2903(eX1)-(3), 104 Stat. 
1812. If the President disapproves the 
Commission's recommendations, in whole or 
in part, he returns them to the Commission, 
which must then reconsider its prior 
recommendations and submit a revised list to 
the President. Id. s 2903(eX3), 104 Stat. 
1812. If the Resident does not approve the 
revision, and thereby does not submit any 
recommendations to Congress, the base 
closure process for that year is terminated. 
Id. s 2903(eX5). If, however, the Resident 
approves the Commission's 
recommendations, or  its revised version, 
Congress has 45 days to pass a joint 
resolution disapproving the Commission's 
recommendations in their entirety. Id. ss 
2908, 104 Stat. 1816-18. If a disapproval 
resolution is enacted, the Secretary may not 
close the bases approved for closure by the 
President. Id. s 2904(b), 104 Stat. 1813. If 
Congress does not pass such a resolution, the 
Act calls for the Secretary to close or realign 
all bases so recommended by the Commission 
and approved by the Resident. Id. s 2904(a), 
104 Stat. 1812-13 

The Loring Decision 

In April 1991, the Secretary issued his list of 
recommended domestic base closures and 
realignments. See 56 Fed. Reg. 15184 (April 

15, 1991). Among the 72 military 
installations on the list were 20 Air Force 
bases. Loring was scheduled for closure. Id. 
at 15252. Ausuant to the Act, the 
Commission then conducted its analysis and 
review of the Secretary's recommendations. 
The Commission conducted public hearings, 
at which it heard testimony from 
Department of Defense officials, legislators, 
and other experts. Commission Report at 4- 
1, G l G 2  Commissioners also visited 
many of the affected bases, including Loring. 
Id. at 4-1, H-1. The Commission's s ta f f  
reviewed the military services' 
methodologies and data used to develop their 
recommendations. Id. In addition, the 
General Accounting Office ("GAO") issued a 
report on the Secretary's recommendation and 
forwarded it to the Commission, while also 
assisting the Commission in obtaining, 
verifying and reviewing data. Id. at (3-1143- 
2). In the end, the Commission recommended 
that one of the Air Force bases targeted for 
closure by the Secretary remain open, but the 
Commission concurred in the 
recommendation that Loring be closed. Id. at 
(5- 31145-45). 

*4 On July 10, 1991, President Bush 
approved the recommendations of the 
Commission, including the closure of Loring. 
See Cohen I, 800 F. Supp. at 1002; Cohen I., 
800 F. Supp. at 1008. On July 30, 1991, 
pursuant to section 2908 of the 1990 Act, the 
House considered a resolution, proposed by 
plaintiff Rep. Snowe, to disapprove the 
Commission's recommendations. Id. Three 
Commissioners, Air Force officials, and 
members of the affected communities 
testified at the hearings. 137 Cong. Rec. 
H6006 (daily ed. July 31, 1991). During the 
course of debate, Representative Snowe urged 
the House to block Loring's closure, alleging 
a variety of procedural errors on the part of 
the Commission. Id. at H6012-H6020. The 
House rejected the proposed disapproval 
resolution by a vote of 364 to 60, thus 
requiring the Secretary to proceed with the 
1991 closures and realignments. Id. at H6039. 

Prior Proceedings 
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PlaintifYs filed the instant suit in December 
1991, alleging in Count I that the Air Force 
failed to adhere to the force structure plan and 
"deviated substantially" from the published 
base closure criteria; failed to fairly apply 
the selection criteria; improperly considered 
an unapproved selection criterion; acted 
"arbitrarily and capriciously" in applying the 
selection criteria to Loring and a rival base; 
and failed to supply all relevant information 
to the GAO and Congress. Count 11 made 
many of the same allegations against the 
Commission, and also alleged a failure to 
comply with the 1990 Act's public hearing 
requirement. 

In February 1992, the defendants moved to 
dismiss the suit, essentially on the ground 
that the 1990 Act implicitly precluded judicial 
review. Cohen I, 800 F. Supp. at 1005. With 
respect to Count I, the district court dismissed 
all claims against the Air Force and 
Secretary, except those containing allegations 
that the Secretary failed to transmit to the 
GAO, Congress and the Commission all of 
the information used in preparing his 
recommendations, as the 1990 Act requires. 
Id. The court ruled that the remainder of 
plaintiffs' challenges were not judicially 
reviewable because they would require the 
court to "reevaluate the basis for the 
Secretaries' decision to close Loring.... " 
Relying on Specter, the court held that such 
review was precluded by the Act, which 
"decided to put these questions to rest and 
guaranty the integrity of the process not 
through judicial review, but through review 
by two bodies far more suited to the task: 
the Commission and the GAO." Id. at  1005 
(quoting Specter, 971 F.2d at 951). The 
district court also dismissed most of the 
claims against the Commission made in Count 
II, for essentially the same reasons. Id. at 
1006. Only the charge that the Commission 
failed to hold public hearings, in violation of 
section 2903(dX1) of the 1990 Act, was left 
standing. Id. 

Subsequent to Cohen I, the Supreme Court, in 
Franklin, expressed its interpretation of 
reviewable agency action under the APA The 
district court, relying on Franklin, granted 

defendants' motion for summary judgment on 
the remaining aspects of the case. See Cohen 
II. This appeal followed. Before delving into 
Franklin and its applicability herein, we 
briefly outline the strictures of the APA. 

The Administrative Procedure Act 

'5 The APA sets forth the procedures by 
which federal agencies are held accountable 
to the public and their actions made subject to 
judicial review. Franklin, 112 S. Ct. at 2773. 
Pursuant to the APA, a court may set aside 
any agency action found to be arbitrary, 
capricious, an  abuse of discretion, or contrary 
to applicable legal or procedural requirement. 
5 U.S.C. s 706(2). Such review, however, is 
only available " 'to the extent that ... 
statutes [do notl preclude judicial review' and 
the agency action 'is [notl committed to 
agency discretion by law.' " Cohen I1, 800 F. 
Supp. at  1009 (quoting 5 U.S.C. 701(a)). 
Finally, and perhaps most importantly, the 
APA authorizes judicial review only of "final 
agency action for which there is no other 
adequate remedy in a court." 5 U.S.C. s 704 
(emphasis added). At the heart of the instant 
dispute is whether the actions complained of 
are "final actions" within the meaning of the 
APA. In Franklin, the Court addressed this 
critical issue. We turn now to the Court's 
opinion 

Franklin v. Massachusetts 

Franklin involved a challenge to the 
reapportionment of the House of 
Representatives following the 1990 census. 
Article I, s 2, cl. 3, of the Constitution 
provides that Representatives "shall be 
apportioned among the several States ... 
according to their respective Numbers ...." 
Section 2 of the Fourteenth Amendment 
mandates counting the "whole number of 
persons in each state." Such counting is to be 
done through "actual Enumeration," 
conducted every 10 years, "in such Manner 
as [Congress] shall by Law direct." U.S. 
Const., art I, s 2, cl. 3. Pursuant to statutory 
authority, the Secretary of Commerce is 
directed to conduct the decennial census "in 
such form and content as he may determine." 
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13 U.S.C. s 141(a). The Secretary then must 
provide the President with the state-by-state 
population, necessary for reapportionment. 
Id. s 141(b). The Resident then sends 
Congress a statement, based on the 
Secretary's report, showing the population of 
each state, and the number of 
Representatives to which each state is 
entitled, according to a specified formula. 2 
U.S.C. 2a(a). Each state is entitled to the 
number of Representatives shown in the 
Resident's statement to Congress. Id. s 2a(b). 
See generally Franklin, 112 S. Ct. at  2771 
(outlining historical bases of apportionment 
and census statutes). 

The Commonwealth of Massachusetts 
challenged the Secretary of Commerce's 
inclusion of military personnel serving 
overseas in  state population counts for census 
purposes. The resulting tabulation shifted a 
Representative from Massachusetts to 
Washington Id. Massachusetts claimed that 
the allocation of overseas personnel was 
arbitrary and capricious under the M A .  A 
three-judge district court panel agreed. 
Commonwealth v. Mosbacher, 785 F. Supp. 
230 (D. Mass. 1992). The Supreme Court 
reversed, holding that the action of the 
Secretary, in reporting the population 
tabulations, was not "final," within the 
meaning of the APA, while the actions of the 
Resident were not subject to APA review 
because the President is not an "agency" 
within the APA. Franklin, 112 S. Ct. at 2773- 
-76. 

*6 In assessing the finality of the Commerce 
Secretary's actions, [FN41 the Court first 
looked to Abbott Lab. v. Gardner, 387 U.S. 
136 (1967). There, the Court stated that the 
finality of agency action depends on whether 
its impact ' "is su8ficiently direct and 
immediate' and has a 'direct effect on ... day- 
to-day business.' " Franklin, 112 S. Ct. at  
2773 (quoting Abbott, 387 U.S. at 152). "An 
agency action is not final if it is only 'the 
ruling of a subordinate official' or 'tentative.' 
" Id. (quoting Abbott, 387 U.S. at 151). "The 
core question is whether the agency has 
completed its decisionmaking [sic] process, 
and whether the result of that process is one 

that will directly affect the parties." Id. In 
answering this "core question," the Court 
first reasoned that the census statute, unlike 
others, does not explicitly require the 
Resident to transmit the agency's report to 
Congress. Id. The Court stated: After 
receiving the Secretary's report, the Resident 
is to "transmit to the Congress a statement 
showing the whole number of persons in each 
State ... as ascertained under the ... 
decennial census of the population" 2 U.S.C. 
s 2a. Section 2a does not expressly require 
the Resident to use the data in the 
<ecretary's report, but, rather, the data from 
the "decennial census." There is no statute 
forbidding amendment of the "decennial 
census" itself after the Secretary submits the 
report to the Resident. Id. a t  2774. 

Therefore, according to the Court, the census 
itself still presents a "moving target" after 
the Secretary reports to the President, 
especially since there exists no statutory bar 
to the President instructing the Secretary to 
reform the census, even after the Resident 
receives the Secretary's report. Id. "It is not 
until the Resident submits the information to 
Congress that the target stops moving, 
because only then are the States entitled by s 
2a to a particular number of 
Representatives. " Id. Thus, the Court 
concluded: "Because the Secretary's report 
to the Resident carries no direct consequences 
for the reapportionment ... serv[ing] more 
like a tentative recommendation than a final 
and binding determinationl,l[ilt is, like 'the 
ruling of a subordinate official,' not final and 
therefore not subject to review." Id. (quoting 
Abbott, 387 U.S. at  151). 

We agree with the district court's conclusion 
that "[tlhe holding and reasoning of Franklin 
are directly applicable to the facts of the 
present controversy." Cohen a, 800 F. Supp. 
a t  1011. In arriving at its decision, the 
Franklin Court explicitly distinguished 
statutory schemes whereby the Resident is 
required to transmit an agency's report 
directly to Congress from those in which the 
Resident is not so required, holding that the 
former represent final agency action, under 
the M A ,  but that the latter do not. 
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Under the 1990 Act, the President is not 
required to submit the Commission's report 
to Congress. In addition, the 1990 Act gives 
the President the power to order the 
Commission to revise its report, and, in  the 
final analysis, the President has the power to 
terminate a base closure cycle altogether via 
a second rejection of a Commission report. In 
our view, the agency action involved here 
bears even less indicia of finality than that in 
Franklin, where the majority referred to the 
Resident's role in  reapportionment as 
"admittedly ministerial," id. at  2775, yet still 
found the Resident's action to be the "final 
action" Id. 

*7 Plaintiffs seek to avoid Franklin's 
restrictions by arguing that this case 
involves a challenge to the Commission's 
faulty procedures, e.g., failing to hold public 
hearings and f e  to provide information to 
Congress and the GAO, whereas Fr- 
according to plaintiffs, proscribes only 
challenges to an  agency's substantive 
decisions. As an initial matter, we note that 
Franklin makes no such distinction In any 
event, we view it as a distinction without 
legal difference. As previously noted, 
Franklin's finality determination explored 
whether an agency action has a "sufficiently 
direct and immediate" impact. Here, if the 
Commission's report to the Resident is not a 
"final action," then the techniques used by 
the Commission to create the report, which 
are even more preliminary to the final 
decision, cannot themselves be "final agency 
actions." In sum, whether the complaints are 
styled as procedural or substantive, our 
answer to the "core question" of finality 
remains the same. The judgment of the 
district court is therefore afEuned. [FN51 

FN1. Plaintiffs are: United States 
Senators William S. Cohen and George 
J. Mitchell; Maine Governor John R. 
McKernan, Jr.; United States 
Representative Olympia J. Snowe; the 
towns of Limestone, Ashland, Caswell, 
Fort Fairfield, Mars Hill, New Sweden 
and Van Buren, and the cities of 
Caribou, and Presque Isle, all of which 
are municipalities of the State of Maine; 

Aroostook County, a political 
subdivision of the State of Maine; Save 
Loring Committee, an organization of 
individual and corporate citizens 
residing in the plaintiff towns and cities, 
and Committee Chairman Paul D. 
Haines; and American Federation of 
Government Employees ("AFGE") Local 
Union Chapter # 2943, the exclusive 
bargaining representative for . 

approximately 492 Loring employees and 
Chapter President Alan Mulherin 

FN2. One other appellate court has 
addressed the issue we face today, 
deciding, at  least partially, in  favor of 
judicial review. See Specter v. Garrett, 
971 F.2d 936 (3rd Cir. 1992). The district 
court, in fact, relied on Specter in ruling 
on defendants' motion to dismiss. 
Subsequently, however, following the 
issuance of Franklin, the Court granted 
the government's petition for certiorari in 
Specter, vacated the judgment therein, 
and remanded the case to the Third 
Circuit for reconsideration in light of 
Franklin. See O'Keefe v. Specter, 113 S. 
Ct. 455 (1992). 

FN3. On February 15, 1991, the 
Department of Defense published eight- 
proposed final criteria governing base 
closure and realignment. 56 Fed. Reg. 
6374. The criteria were subject to 
Congressional review until March 15, 
1991, and became final on that date. 
1990 Act s 2903(bX2). The criteria are 
reported as follows: In selecting military 
installations for closure or realignment, 
the Department of Defense, giving 
priority consideration to military value 
(the first four criteria below), will 
consider: Military Value 1. The current 
and future mission requirements and 
impact on operational readiness of the 
Department of Defense's total force. 2. 
The availability and condition of land, 
facilities and associated air space at both 
the existing and potential receiving 
locations. 3. The ability to accommodate 
contingency, mobilization and future total 
force requirements at  both the existing 

COPR. (C) WEST 1993 NO CLAIM TO ORIG. U.S. GOVT. WORKS 
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(Cite as: 1993 WL 131914, *7 (1st Cir.(Me.))) 

and potential receiving locations. 4. The 
cost and manpower implications. Return 
on Investment 5. The extent and timing 
of potential cost and savings, including 
the number of years, beginning with the 
date of completion of the closure or 
realignment, for the savings to exceed the 
cost. Impacts 6. The economic impact on 
communities. 7. The ability of both the 
existing and potential receiving 
communities' infrastructure to support 
forces, missions and personnel. 8. The 
environmental impact. 56 Fed. Reg. 
6374-02 (Feb. 15, 1991). 

FN4. Here, plaintiffs have expressly 
conceded that they are not attacking the 
actions of the Resident. Thus, we focus 
our discussion on Franklin's assessment 

, of the Secretary of Commerce's actions. 

FN5. Because we have based our decision 
on Franklin's finality analysis, we need 
not address whether the 1990 Act, by its 
own terms, precludes judicial review. 

END OF DOCUMENT 
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I hereby certify that on May 28, 1993, I have served the 

foregoing PETITION FOR REHEARING AND SUGGESTION OF REHEARING 

BANC by delivering copies by express mail service to: 

Bruce W. Kauffman 
David H. Pittinsky 
Camille Wolf Spinello 
Patrick T. Davish 
Dilworth, Paxson, Kalish t Kauffman 
Suite 3200, Mellon Bank Center 
1735 Market Street 
Philadelphia, PA 19103 
(215) 575-7000 
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%Inked Stmr  $5enetr 
Wun~mGTon, DC 205 10-3802 

May 21, 1993 

CO"Um-€ES. 

AGlNG 
JUDICIARY 

APPROPRIATIONS 
VETERANS' AFFAIRS 

ENERGY AN0 
NATURAL RESOURCES 

The Honorable James A. Courter 
Chairman 
Base Realignment and Closure Conmission 
1700 North Moore Street 
Suite 1425 
Arlington, VA 22209 l%i€a -Wio $3 mntber 

1virsn w$m@mg43a52L-12 
Dear Mr. Chairman: 

As we discussed yesterday, I am enclosing for you a copy of 
the Petition for Writ of Mandamus filed in Federal District Court 
for the Eastern District of Pennsylvania today. 

I believe all of the facts should be out in the open 
regarding the Department of Defense's 1993 recommendation to 
relocate several military installations in Philadelphia. 

After the 1993 Base Closure list was released, w e  received 
from a non-DoD source a Navy 1993 base closure study which 
advised strongly against moving the Aviation Supply Office out of 
Philadelphia because ?t would jeopardize anticipated savings of 
$5 billion. In view of our prior experience with the Department 
of the Navy in the Philadelphia Navy Yard case, I am concerned 
that there may be other documentation or information that runs 
counter to the Secretary of Defense's recommendation. I have 
personally written the Secretary of Defense requesting all such 
information, all of which I am entitled to under the Base Closure 
Act. Unfortunately, I have not received an appropriate response 
from the Secretary of Defense. Hence, this action. 

While I do not know in fact whether other documents or 
information exists, I feel compelled in view of the foregoing to 
pursue this legal action. My constituents and I as well as the 
Commission are entitled to all the facts. I intend to do all 
that I can to see that all such facts are uncovered. 

My best. 
A 

AS/bcw 

BY TELEFAX 

- ow R E C W  PAPER 



IN THE UNITED STATE8 DISTRICT COURT 
FOR THE EABTERW DISTRICT OF PEHNBYLVANIA 

x 
I 

SENATOR ARLEN SPECTER, I CIVIL ACTZON 
REPREBENTATIVE ROBERT E. ASDREWB, t 

REPRZBENTATIVE CURT WELDON, NO. 93- 
REPRESENTATIVE JAMES C. G a E N W O O b ,  : 
REPRESENTATIVE WILLIAM HUGHES and : 
REPRESENTATIVE W O R I E  HARGOLIES- : 
HEZVINBICY, 

Petitioners, t 
t 

v. 
1 

SECRETARY OF DEFENBE LES ABPIN, t 

Respondent. . 
dRDIR 

AND NOW, t h i s  - day of  May 1993, upon consideration 

of the verif ied Petition of senator ~r1.n Spactor and 

Representntiver Robert E. Andrews, C u r t  Weldon, Jamas C. ~raenwood, 

William Huqhes and ~ a r j o r i e  HargoZ5.c~-Mezvinsky for a w r i t  of 

mandamus and the response tharato,  and good cause having been 

shovn, it is hereby 

ORDERED that sa id  Petition is GRANTED, and it is further 

ORDERED that the Secretary of Defsnsa shall provide to 

Petitioners all'information prepared or used by the United States 

Navy and/or eha United  States Department of Defense to make their 

closure and realignment recommendations regarding Philadelphia, 

Pennsylvania military installations pursuant to t h e  1993 Baa. 

Closure and Realignment process, including but not limited to all 

documents and materials that were certified pursuant to the Act and 



all document6 and materials that do not support t h e '  final 

rocommendationr. 

U.S.D.J. 



IN TBe UNITED 8TATE8 DISTRICT COURT 
FOR Tm EIBTLELN DIBTRICT O? PENN8YLVANIA 

SENATOR ARLEN BPECTLR 
Room 9 4 0 0  
Green Federal Building 
6th and Arch Striets 
~hiladelphia, PA 19106 

REPRESENTATIVE ROBERT E* 
16 Somardale 8quaro 
Somordale, NJ 08083 

L C I V I L  ACTION 

I PETITION ?OR WRIT 
8 OF HANDMOB 

ANDREUS a 

REPREBENTATIVE CURT WELbClN 
' a 5 5 4  arrrott Road 

Upper Darby, PA 19082 

REPRESE#TATLW JME8 C. 0-ENWOOD 
one Oxford Valley 
8uita 8 0 0  
Langhoraa, PA 19047 

~ P R Z B E r n A T I 9 1  IOILLIAn I lUORt8 
Building 4 ,  mito S 
Centsal  Park Bast 
222 N*v Road 
Cinwaob, NJ 0022% 

RPPRtPtWTATfVS ~ O R I R  )SUCGOLLE8- 
neavxNsn 
On8 Prosidenti81 boulevard 
S u i t .  200 
B a l a  Cynvyd, PA 19004 

SECRETARY 01 Dt?S!M8B W I  APPIN 
Department of Dafonao 
WashLngton, D.C. 20301 

Respondent. I 

To: The United 8tat.8 D i s t f i a t  Court for the t8st.m District of 
Pennsylvania. 



F a r  their Petition f o r  Writ of Mandamus, Senator Arlen 

Spatter and Representatives Robart E. Andrews, Curt Weldon, Jameo 

C.  ree en wood, William Hughas and Harjorie Hargolies-Hezvinsky 

represent as follows: 

PART 1.Ee 

1. Petitioner Ar len  Specter is a mamber of tha United 

S t a t e s  Senate  and i s  a c i t i z e n  of the Commonwealth of Pennsylvania 

w i t h  his residence in Philadelphia County, Pennsylvania, and an 

office at Room 9 4 0 0 ,  Grean Federal Bui ld ing ,  6th and Arch Streets, 

Philadelphia, ~ennsylvania 19106. 

2 .  P e t i t i o n e r  Robert t. Andrewe is a member or the 

U n i t e d  S t a t o s  House of Representatives and in a c i t i z e n  of the 

S t a t e  of New Jersey with his residmnce in Camden County, New 

Jersey, and an of f ice  at 16 Sornmrdale Square, Somerdale, New Jersey 

08083. 

3 .  Petitioner Curt Weldon is a mamber of the United 

States House of Rapresantativ.8 and a a cftizm of the 

Commonwealth of Pennsylvania w i t h  hia  residence in Delaware County, 

'Pennsylvania, and an office at 1554 Garrett Road, Uppar Darby, 

Pennsylvania 19082. 

4 .  Petitioner James C. Greenwood is a member of the 

United Statrr Houar of Representativec and is a citizen of the 

Commonwealth of Pennsylvania with his residence i n  Bucks County, 

Pennsylvania, and an office at One oxford Valley, suite 8 0 0 ,  

Lanqhorne, Pennsylvania 19047.  
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5 .  Petitioner William Hughas is a member of the Unitad 

Staz.8 ~ o u s e  of Representativae and is a citizen of the State of 

New Jersey w i t h  an office at Building 4 ,  S u i t e  5 ,  Central Park 

East, 2 2 2  Nev Road, tinuood, New Jersey 08221. 

6 .  p e t i t i o n e r  Marjorie Margoliea-Metvinsky is a member 

o f  tht United S t a t o s  House of Representatives and ie a citizen of 

the Commonvealth of Pennsylvania w i t h  her residence in Montgomery 

County, Pennsylvania, and an office at One Presidential Boulevard, 

Suite 200, Bala Cynwyd, Pennsylvania 19004. 

7 .  Respondent L e s  Aspin is the Secretary of Defansa and 

maintains hi8 principal  office at the Department of Defense, 

Washington, D.C. 20301. Respondent Aspin is sued in his of f i c ia l  

capacity as Secretary of Dofense. 

8 .  This Court has jurisdiction over tKe subject matter 

of this ac t ion  pursuant to 28 U.S.C. 91361. 

9. Venue i s  proper in this Court pursuant to 26  U . S . C .  

j139l(e). 

10. Thia action is brought to compel the Secretary of 

Defens. to per~orm his s t a t u t o q  duty awed directly to Patitioners 

under the OaFenee Base Closure and Realignment A c t  of 1990, Public 

L a w  101-510, Title X X I X ,  1142901-2910 ,(November 5 ,  1990), as amendad 

by Public Law 102-190 (December 5 ,  1991) (the atActl')  . 



1 .  The Act rxpressly drclarcs that L t a  purpose is +a 

provide a '*fair for the closure and realigrunclnr of 

military inscallations in the United States. 52901(b). 

12. The A c t  required t h e  Secretary of D e f e n s e  to 

recommend base closures and realignments by March 15, 1993.   hose 

recommendations are nov being reviewed by the Base Closure  

~ommissian (the "Cornml65i0n") , which will make Leinal 

recommendations for base clasuras  and realignments to the 

President. 5 2903 (d) ( 2 )  . The General Accounting O f f i c e  ("GAO")  is 

also required t o  rrviev +he Secretary o f  Dofenre's recommendations 

and rrport to Congress and the Commission. 52903(d) ( 5 ) .  

3 .  On Dacembrr 5 19918 the A c t  w a s  amended 

specifically to raquira tho Secretary of D ~ E e n s e  ta m a k c  maoaflablo 

to Congress (including any committee or m e m b e r  of Conqres~)~, the 

Commission and the GAO, no later than March 15, 1 9 9 3 ,  all af the 

' information. including documents and materials, used lato prepare 

t h a  rccommendationr [Por closure or realignm~nt]~, f 2 8 2 l ( a ) ( 2 ) .  

14. The Act, as amended, a l s o  requires each person who 

is personally and substantially involved in the preparation and 

submission of informafion and reeommrndations to tho Secretary of 

DaZanse or the Coauniarion concerning the closure or realignm-nt o f  

a u i i l i t a ~ ,  inatallation to "certify that such inforrnatfon Lm 
> 

accurate and completa to the beat of that  person1e knowledge and 

b e l i e f n  - 52821(a) (31 . 
15. Tho baer closure process affects thousands 02 jobs 

and the rconorny of tho Philadrlphia region. The Zairnrrr of that 



process -- mandated by t h e  A c t  itmolt -- depends upon each step of 
the procaer being adhered CO Z a f t h f u l l y .  

16. Tha duty of the Secretary Of D e f e n s e  to endure that 

all information is provided to members of Congress. the Commission 

and the GAO is ministerial and is n o t  subject to any e x e r c i s e  o f  

discretion. 

17. D e m a n d  was made that the Secretary of Defense 

perform as required b y  the A c t  and he has re fused  to do so. 

8 O n  or about M a r c h  15, 1993. the Secretary of D e f r n s e  

provided  to congress a copy of the documents chat had been provided 

to the Commission. Those dacuments purpartedly conreLtuted  all of 

the information used or prepared by the United S t a t e r  Navy and/or 

the D e p a r t m a n t  of D a f e n s a  in connection with t he  1993 Base Closure 

process. 

19. On or about March 23, 1993, a member of senator 

Specter's s taf f  learnrd that  an ICP Consolidation Study (the 

"Study") had barn conducted by tho Navy to evaluate the m e r i t s  of 

~109ing The Aviation Supply Office in Philadelphia, Pennsylvania 

and merging its oprraCFone with the Ships Parts Control Center in 

Uechanicsburg, Ponnsylvania. The proporrd realighmant would 

rliminare nearly 4,000 jobs in Philadelphia. The cover leftrr to 

that Study Zrom R o a r  Admiral J.E. Hiller to Vice Admiral Stephen 
> 

F. L o f  tus, dated November 12, 1992, concluded that the Philadelphia 

of f i ce  should not be cloned. 

2 0 .  The Study established t h a t  +he data provided to 

Congrses .  the ~Commisaion and the CAO regarding closure and 
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realignmant of Philabelphfa military installations vas faulty and 

that C ~ O I U = B  or reallqnmonr w a s  not advisable. 

2 .  The Study w a s  conducted as part of  t h e  1 9 9 3  B a s  

Closure and Realignment process and was certified as required by 

the A c t .  Nevertheless, the  Study was not provided to Petitioners 

or the C o m m ~ s s i a n  as required by the A c t .  5 
2 2 .  Senator Specter's s t a f f  immediately con.ltac+ed the 

Navy Senata Llaisonls office to ob+ain the Study. 

23. On uarch 24, 1993, Senator Specter was advised by 

ehe Naval Supply Command that t h e  Study vould not be made available 

to him since it was an "internal" Navy document. 

2 .  On M a r c h  26 ,  1993, Senator Specter obtalned a copy 

of the Study through unofficial channels. 

2 5 .  O n  March 26 ,  2993 ,  Senator S p e c t e r  made a vritten 

demand on the Secretary of D e f e n s e  to turn over a l l  letters, 

m e m o r a n d a .  reports. documents and other m a t e r i a l s  concerning 

Clorura or realignment of dafense installations in Philadslphir 

pursuant to the 1993 Base Closure process. 

2 6 .  The Saeretary of  D ~ f ~ n ~ i e  refused to perform his 

statutory duty to provide the information requested. 

2 7 .  O n  May 1 1993, Senator Specter again madm a 

written demand on thr Secretary of Defenar to make available a l l  
> 

materials which led to the Department of Defense  * s recommendations 

concerning cloeures and rtaliqnments i n  Phfladelphia pursuant to 

the 1993-8ase crosuro procese- 



2 8 .  The Secretary of 0-fens* ha6 refused (a) to provide 

a information, including documents and m a t e r i a l s ,  cartifled 

pursuant t o  tzhe Acf or used t o  prepare t h e  closure and r e a l i g n m e n t  

recommenda+ions, or ( b )  to represent that aLl such information has 

in fact been produced. 

2 9 .  It is b e l i e v e d  chat other i n f o r m a t i o n  statutorily 

required to be made available to Congress is not b e i n g  provided by 

t h e  Secretary of Defense .  

NW r o ~  xzwauxoe XELXEZ 

3 0 .  Petitioners have no plain or speedy remedy other 

than a vrit of mandamus and no adequate  remedy a t  law. 

WHEREFORE, Petitioners r e s p e c t f u l l y  request that thFo 

Court issue a writ of mandamus compelling the  Seerscary of D e f e r i r a  

to provide all information prrpared or used by t h e  United S t a t e 6  

Navy and/or +he United  Statce Department of DeZense to make their 

c l o s u r e  and ~ m a l i g n m e n t  recommendations regarding Philadelphia 

m l l i t a r y  i n s t a l l a t i o n s  pursuant  to the 1993 Bars Closure and 

ReaLignment p r o c e s s ,  including but not limiz-d to all d o c u m e n t s  and 

materials certified pursuant t o  the A c t  and all documents and 

materials t h a t  do not supporf the final racommendationa. 

Petitioners also respectfully request that th ia  Court award t h e  

costa o f  th is  suit, including r e a s o n a b l e  attarnays* fees,  and auch 

other and further relief a m  the Court deems praprr. 



OF COUNSEL: 
Senator A r l e n  Specter 
Room 9 4 0 0  
Green Federal Buildf ng 
Sixth and A r c h  Streets 
Philadelphia, PA 19106 

Camille u. Spinello 1 4 7 3 0 7  
Dilwarth, Taxson, Kalish & 

K a u f  f m a n  
3 2 0 0  The Hellan Bank  C e n t e r  
Philadelphia, PA 19 103 
(215) 575-7001 

Attorneys fo r  Petitioners 

May 2 0 ,  1993 
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