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DONALD RUMSFELD, Secretary of Defense ) 
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T. HILL; LLOYD W. NEWTON; SAMUEL K. ) 
SKINNER; and SUE ELLEN TURNER, ) 
members of the Defense Base Closure and ) 
Realignment Commission, ) 

) 
Defendants. ) 

MEMORANDUM IN SUPPORT OF COURT'S JURISDICTION 

COMES NOW, plaintiff, ROD BLAGOJEVICH, Governor of the State of Illinois, by 

his attorney, Lisa Madigan, Attorney General of the State of Illinois, and for his 

Memorandum in Support of Court's Jurisdiction, states as follows: 

The Court has raised concern over whether it has jurisdiction to consider the 

pending claim in light of Dalton v. Spector, 51 1 U.S. 462 (1 994). 

As an initial matter, there are facts which completely distinguish Dalton from the 

present case. The subject of the Dalton decision was a naval shipyard, not a militia unit 

of the state.' Further, the parties brining the Dalton claim specifically sought to invoke the 

'To the best of plaintiff's knowledge, there is no Pennsylvania state navy. 
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APA to bring a suit under or pursuant to BRAC. Lastly, the suit was brought after the 

President had exercised his discretion over the non-militia naval yard under BRAC. 

As and for their initial argument, plaintiff adopts and incorporates herein by 

reference pages 28-37 of the Pennsylvania court's findings2 of why Dalton does not apply 

to the case sub judice as and for their additional argument on this point as if said 

arguments were set forth fully herein. 

Additionally or in the alternative, in Dalton, no party challenged whether the 

President had the statutory authority to make the decision; or whether BRAC or the 

Secretary had the authority to make the recommendation. Of note, Dalton cited to the 

decision in Larson. In Larson, the Supreme Court found that a suit against a government 

official in his official capacity does not constitute a suit against the sovereign if (1) the 

officer's powers are limited by statute and his actions were ultra vires, or (2) the officer was 

acting unconstitutionally or pursuant to an unconstitutional grant of power from the 

sovereign. Larson v. Domestic & Foreicln Commerce Corp., 337 U.S. 682,69 S. Ct. 1457, 

1461 (1949). The Dalton court assumed, as it was not an issue and not otherwise 

a challenged in that decision, that the BRAC statute provided both the secretary, BRAC, and 

the President with the statutory authority to close the naval shipyard solely upon their 

authority. The parties attempted to challenge whether the President had properly 

exercised his discretionary authority. The Dalton court was not addressing a statute which 

prohibited the Secretary, the Commission or the President from taking the act (i.e., that the 

actions are ultra vires or without authority). 

2Attached to the plaintiff's amended complaint. 
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Present in this case, unlike in Dalton, is the State of Illinois' national guard unit. The 

Governor is not asking this Court to review whether the Secretary, or BRAC, or the 

President have complied with the BRAC statute. Instead, the Governor asserts that 

pursuant to federal law, as contained in the plain language of 32 U.S.C. 104 (c), neither 

the Secretary, BRAC, nor the President have discretion to change the branch, organization 

or allotment of a miliary unit located entirely within the State of Illinois without the approval 

of the Governor. Thus, by operation of federal law, neither the Secretary, BRAC, nor the 

President have authority, discretionary or otherwise, to change a branch, organization, or 

allotment of a unit located entirely within a state without the Governor's approval. Thus, 

all actions taken which attempt to control or change the branch, organization or allotment 

of the state air guard, which is located entirely within the state, without first obtaining the 

approval of the Governor, are ultra vires and performed un la~fu l ly .~  Because federal 

statute prohibits changing a guard unit without the Governor's consent, neither the 

Secretary, nor BRAC, nor the President have discretionary authority to engage in conduct 

that is prohibited by law. The Court always has jurisdiction to review and prohibit an ultra 

vires act. 

Of significance, when Congress passed the BRAC Act, it explicitly provided that 

certain other statutes were repealed or superseded. ,See BRAC Act, Section 2905(b). 

However, no language in the text of the BRAC Act expresses an intention to supersede or 

repeal Section 32 U.S.C. 104(c), which provides that there is no authority to affect the 

3The BRAC Act does not state that it has repealed Section 104(c) or that it gives 
either the President, BRAC, or the Secretary discretion to change the allotment of a 
guard base without consent. 
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Illinois National Air Guard's allotment of planes without permission. In fact, this very 

silence in BRAC on the issue of National Guard units indicates conclusively that Congress 

did not intend the BRAC Act to repeal Section 104(c), and thus did not intend for it to give 

discretion to either the Secretary, the BRAC Commission, or the President to change a 

National Guard base without consent or permission of the Governor. See, Jama v. 

lmmiqration & Customs Enforcement, 125 S. Ct. 694, 700 (2005) ("we do not lightly 

assume that Congress has omitted from its adopted text requirements that it nonetheless 

intends to imply, and our reluctance is even greater when Congress has shown elsewhere 

in the same statute that it knows how to make such a requirement manifest"). 

Therefore, the Court's jurisdiction exists to review the ultra vires actions of BRAC 

and the Secretary which are in violation of federal law. Dalton does not provide that as a 

matter of law the President has discretionary authority to change the allotment of a 

National Guard base, a holding which would require the Court to first declare 32 U.S.C. 

104(c) unconstitutional or otherwise non-extant, that decision is not applicable to the case 

before the Court. 

This matter raises a simple question. Congress, by act of federal law, prohibits 

changing a state National Guard unit without consent. The BRAC Act does not rescind or 

repeal that federal law. The BRAC Act does not give to the President the discretion to 

change a guard base's allotment of planes, nor does it give such discretion to the 

Secretary or the BRAC Commission without consent of the Governor. Since the Governor 

has not given his consent, the Commission recommendation is ultra vires under federal 

law, and can be restrained. 
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Plaintiff would also direct the Court's attention to Bennett v. Spear, 520 U.S. 

154,117 S. Ct. 11 54 (1 997). In Bennett, the court addressed the issue of whether a non- 

final biological opinion and accompanying incidental take statement constituted final action 

for APA purposes. The plaintiff here is not seeking to invoke or apply the APA, but tenders 

to the court that the discussions as to why the court was going to review the non-final 

decision as further persuasive authority consistent with discussions and finding from the 

Pennsylvania court's order. 

Specifically, the court found that the biological opinion and accompanying incidental 

take statement alter the legal regime by creating the authority under which the bureau is 

authorized to take the endangered species. The court noted that the ability to act was 

dependent upon the biological opinion and accompanying incidental take statement, and 

since the bureau could not act without such opinion and statement, the opinion and 

statement altered the legal regime and were reviewable. This argument was not raised in 

Dalton. 

Here, the President cannot act until he receives the recommendations from BRAC. 

The recommendations from BRAC alter the legal regime of the Governor by purportedly 

attempting to transfer to the President the ability to close a National Guard base where 

there has been no consent from the Governor in violation of the law. Since the 

recommendation serves as a triggering event to invoke what, if any, authority the President 

has over the state militia. The unlawful recommendation is reviewable and can be 

restrained. The President cannot act under BRAC if no recommendation is submitted. 

Similar to Spear, it is the submission of that recommendation triggering the ability to act 

which creates an incident which changes the legal regime between the parties. At this 

5 
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stage, the plaintiff does not dispute BRAC's application and the President's discretion in 

regards to non-state militia units, which is only what Dalton was addressing. The question 

here is whether the Secretary and the BRAC Commission may violate federal law and 

engage in conduct that is ultra vires. The answer is no and the Court has jurisdiction to 

review whether they are acting outside of their authority. Under federal law, BRAC has no 

authority to ever submit to the President a recommendation to change the allotment of a 

state guard unit without the Governor's permission. Such act of submitting the 

recommendation without the Governor's permission is itself ultra vires in violation of federal 

law. The Court has the jurisdiction to consider and review BRAC's authority and to prohibit 

them from engaging in unlawful conduct. 

WHEREFORE, plaintiff prays that this Court find that it has jurisdiction to consider 

this matter; and that it grant plaintiffs motion for a temporary restraining order. 

Respectfully submitted, 

ROD BLAGOJEVICH, Governor of the State 
of Illinois, 

Plaintiff, 

LISA MADIGAN, Attorney General, 
State of Illinois, 

Attorney for Plaintiff, 

BY: IslMatthew D. Bilinskv 
Matthew D. Bilinsky, #62l727O 
Assistant Attorney General 
500 South Second Street 
Springfield, IL 62706 
Telephone: 21 71782-5819 
Facsimile: 21 71524-5091 
E-mail: mbilinskv@atg.state.il.us 
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Certificate of Service 

I hereby certify that on September 2, 2005, 1 presented the foregoing Memorandum in 
Support of Court's Jurisdiction to the Clerk of the Court for filing and uploading to the CMIECF 
system which will send notification of such filing to the following: 

rodqer. heaton@usdoi.aov 
andrew.tannenbaum@usdoi.aov 

and I hereby certify that on September 2, 2005, 1 have mailed by United States Postal Service, the 
document to the following non-registered participant: 

Donald Rumsfeld 
Secretary of Defense 
U.S. Department of Defense 
The Pentagon 
Room 3E800 
Washington, D.C. 20301 

James H. Bilbray 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

Harold W. Gehman, Jr. 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

James T. Hill 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

Samuel Skinner 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

Al berto Gonzales 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530-0001 

Anthony J. Principi 
Chairman 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

Phillip E. Coyle 
~ e f e n s e  Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

James V. Hansen 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

Lloyd W. Newton 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

Sue Ellen Turner 
Defense Base Closure and Realignment 

Commission 
2521 South Clark Street, Suite 600 
Arlington, VA 22202 

U.S. Attorney 
600 E. Monroe Street, 151 U.S. Courthouse 
Springfield, IL 62701 

IS/ Matthew D. Bilinsky 
Matthew D. Bilinsky 
Assistant Attorney General 
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