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Action was brought to enjoin closing of a Naval 
shipyard. The United States District Court for the 
Eastern District of Pennsylvania, Ronald L. 
Buckwalter, J., dismissed the action, 777 F.Supp. 
1226, and the Court of Appeals reversed, 971 F.2d 
936. The Supreme Court granted certiorari and 
vacated judgment, 113 S.Ct. 455. On. remand, the 
Court of Appeals, 995 F.2d 404, adhered to its 
earlier opinion and certiorari was granted. The 
Supreme Court, Chief Justice Rehncluist, held in 
Part I that the action of the Defense Base Closure 
and Realignment Commission in recommending 
bases for closure was not a final deckion and was 
not reviewable under the Administrative Procedure 
Act, since ultimate decision on closure rested with 
President. In Part 11, the Chief Justice wrote that 
the claim that the President violated the Defense 
Base Closure and Realignment Act of 1990 by 
accepting flawed recommendations was not a 
"constitutional" claim subject to judicial review but 
was simply a statutory claim. 

Reversed. 

Blackmun, Stevens, Souter and Ginsburg, Justices, 
joined in Part 11. 
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Blackmun, Justice, filed opinion concurring in part 
and concurring in judgment. 

Souter, Justice, filed an opinion concurring in part 
and concurring in judgment in which Blackmun, 
Stevens and Ginsburg, Justices, joined. 

West Headnotes 

(I] Administrative Law and Procedure -704 
15Ak704 Most Cited Cases 

[I] Armed Services -28 
34k28 Most Cited Cases 

[I] United States -40 
393k40 Most Cited Cases 
Actions of Secretary of Defense and Defense Base 
Closure and Realignment Commission in 
recommending military bases for closure were not 
reviewable "final agency actions" within meaning of 
Administrative Procedure Act; the reports 
submitted by Secretary and Commission carried no 
direct consequences for base closings; the action 
that would directly affect the military bases would 
be taken by President when he submitted his 
certification of approval to Congress. 5 U.S.C.A. $ 
704; Defense Base Closure and Realignment Act of 
1990, $ 2901 et seq., 10 U.S.C.A. $ 2687 note. 

[2] Administrative Law and Procedure -5 
15Ak5 Most Cited Cases 

121 United States -26 
393k26 Most Cited Cases 

121 United States -28 
393k28 Most Cited Cases 
President is not an "agency" and his actions are not 
reviewable under the Administrative Procedure Act. 
5 U.S.C.A. $ 704; Defense Base Closure and 
Realignment Act of 1990, $ 2901 et seq., 10 
U.S.C.A. $ 2687 note. 
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[3] Administrative Law and Procedure -704 
15Ak704 Most Cited Cases 

[3] Armed Services -28 
34k28 Most Cited Cases 

[3] United States -40 
393k40 Most Cited Cases 
Fact that President could not pick and chose among 
bases recommended for closure by Defense Base 
Closure and Realignment Commission, and was 
required to accept or reject entire package offered 
by Commission, did not mean that C'ommission's 
actions were "final" and subject to review under 
Administrative Procedure Act; the President and 
not the Commission would make the final 
determination on closure. 5 U.S.C.A. 4 704; 
Defense Base Closure and Realignment Act of 
1990, 9 2901 et seq., 10 U.S.C.A. 9 2687 note. 

141 Armed Services -28 
34k28 Most Cited Cases 

[4] United States -28 
393k28 Most Cited Cases 
Claim that President exceeded his authority under 
Defense Base Closure and Realignment Act by 
accepting flawed recommendations of Defense Base 
Closure and Realignment Commission was not a 
"constitutional" claim subject to judicial review 
under exception recognized in Franklin v. 
Massachusetts, but was simply sta.tutory claim. 
Defense Base Closure and Realignment Act of 
1990, 5 2901 et seq., 10 U.S.C.A. 5 2687 note. 

151 United States -28 
393k28 Most Cited Cases 
Not every action by the President, or by another 
executive official, in excess of his statutory 
authority is ipso facto in violation of Constitution. 

[6] United States -28 
393k28 Most Cited Cases 
Where statute commits decision making to 
President's discretion, judicial review of his 
decision is not available. 

17) Federal Courts -1.1 
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170Bkl. 1 Most Cited Cases 
Judicial power of United States conferred by Article 
111 of Constitution is upheld just as surely by 
withholding judicial relief where Congress had 
permissibly foreclosed it, as by granting such relief 
where authorized by Constitution or by statute. 
U.S.C.A. Const. Art. 3, 9 1 et seq. 

""1720 Syllabus [FN*] 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader. See United 
States v. Detroit Lumber Co., 200 U.S. 
321,337,26 S.Ct. 282,287,50 L.Ed. 499. 

"462 Respondents filed this action under the 
Administrative Procedure Act (APA) and the 
Defense Base Closure and Realignment Act of 1990 
(1990 Act), seeking to enjoin the Secretary of 
Defense (Secretary) from carrying out the 
President's decision, pursuant to the 1990 Act, to 
close the Philadelphia Naval Shipyard. The 
District Court dismissed the complaint on the 
alternative grounds that the 1990 Act itself 
precluded judicial review and that the political 
question doctrine foreclosed judicial intervention. 
In affirming in **I721 part and reversing in part, 
the Court of Appeals held that judicial review of the 
closure decision was available to ensure that the 
Secretary and the Defense Base Closure and 
Realignment Commission (Commission), as 
participants in the selection process, had complied 
with the procedural mandates specified by 
Congress. The court also ruled that this Court's 
recent decision in Franklin v. Massachusetts, 505 
U.S. 788, 112 S.Ct. 2767, 120 L.Ed.2d 636, did not 
affect the reviewability of respondents' procedural 
claims because adjudging the President's actions for 
compliance with the 1990 Act was a form of 
constitutional review sanctioned by Franklin. 

Held: Judicial review is not available for 
respondents' claims. Pp. 1724- 1728. 

(a) A straightforward application of Franklin 
demonstrates that respondents' claims are not 
reviewable under the APA. The actions of the 
Secretary and the Commission are not reviewable 
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"final agency actions" within the meardng of the 
APA, since their reports recommending base 
closings carry no direct consequences. See 505 
U.S., at 798, 112 S.Ct., at 2774. Rather., the action 
that "will directly affect" bases, id., at 797, 112 
S.Ct., at 2773, is taken by the President when he 
submits his certificate of approval of the 
recommendations to Congress. That 1he President 
cannot pick and choose among bases, and must 
accept or reject the Commission's closure package 
in its entirety, is immaterial; it is nonetheless the 
President, not the Commission, who takes the final 
action that affects the military installations. See i d ,  
at 799, 112 S.Ct., at 2775. The President's own 
actions, in turn, are not reviewable under the APA 
because he is not an "agency" under that Act. See 
id., at 801, 112 S.Ct., at 2775. Pp. 1724-1?25. 

(b) The Court of Appeals erred in ruling that the 
President's base closure decisions are reviewable for 
constitutionality. Every action by *463 the 
President, or by another elected oflicial., in excess 
of his statutory authority is not 4x0 facto in 
violation of the Constitution as the Court of 
Appeals seemed to believe. On the contrary, this 
Court's decisions have often distinguished between 
claims of constitutional violations and claims that 
an official has acted in excess of his statutorv 
authority. See, e.g., Larson v. Doinestic and 
Foreign Commerce Corp., 337 U.S. 652, 691, n. 
11, 69 S.Ct. 1457, 1462, n. 11, 93 LEd. 1628; 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579, 585, 587, 72 S.Ct 863, 865-866, 866-867, 96 
L.Ed 1153, distinguished. Such decisions 
demonstrate that the claim at issue here--that the 
President violated the 1990 Act's terms by 
accepting flawed recommendations--is not a 
"constitutional" claim subject to judicial review 
under the exception recognized in Frmklin, but is 
simply a statutory claim. The 1990 Act does not 
limit the President's discretion in i~pproving or 
disapproving the Commission's recommendations, 
require him to determine whether the Secretary or 
Commission committed procedural violations in 
making recommendations, prohibit him from 
approving recommendations that are procedurally 
flawed, or, indeed, prevent him from approving or 
disapproving recommendations for what:ever reason 

Page 3 

he sees fit. Where, as here, a statute commits 
decisionmaking to the President's discretion, 
judicial review of his decision is not available. 
See, e.g., Chicago & Southern Air Lines, Inc. v. 
Waterman S. S. Corp., 333 US. 103, 113-1 14, 68 
S.Ct. 43 1,437-438,92 L.Ed. 568. Pp. 1725-1728. 

(c) Contrary to respondents' contention, failure to 
allow judicial review here does not result in the 
virtual repudiation of Marbury v. Madison, 1 
Cranch 137, 5 U.S. 137, 2 L.Ed. 60, and nearly two 
centuries of constitutional adjudication. The 
judicial power conferred by Article 111 is upheld just 
as surely by withholding judicial relief where 
Congress has permissibly foreclosed it, as it is by 
granting such relief where authorized by the 
Constitution or by statute. P. 1728. 

995 F.2d 404 (C.A.3, 1993), reversed. 

REHNQUIST, C.J., delivered the opinion of the 
Court, Part I1 of which was unanimous, and in the 
remainder of which O'CONNOR, SCALIA, 
KENNEDY, and THOMAS, JJ., joined, and in Part 
II of which BLACKMUN, STEVENS, SOWER, 
**I722 and GINSBURG, JJ., also joined. 
BLACKMUN, J., filed an opinion concumng in 
part and concurring in the judgment, post, p. 1728. 
SOWER, J., filed an opinion concumng in part 
and concurring in the judgment, in which 
BLACKMUN, STEVENS, and GINSBURG, JJ., 
joined, post, p. 1729. 

Drew S .  Days, 111, for petitioners. 

Arlen Specter, for respondent. 

"464 Chief Justice REHNQUIST delivered the 
opinion of the Court. 

Respondents sought to enjoin the Secretary of 
Defense (Secretary) from carrying out a decision by 
the President to close the Philadelphia Naval 
Shipyard. [FNl] This decision was made pursuant 
to the Defense Base Closure and Realignment Act 
of 1990 (1990 Act or Act), 104 Stat. 1808, as 
amended, note following 10 U.S.C. 5 2687 (1988 
ed., Supp. IV). The Court of Appeals held that 
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judicial review of the decision was available to 
ensure that various participants in the selection 
process had complied with procedusal mandates 
specified by Congress. We hold that such review is 
not available. 

FNI . Respondents are shipyard employees 
and their unions; Members of Congress 
from Pennsylvania and New Jersey; the 
States of Pennsylvania, New Jersey, and 
Delaware, and officials of those States; 
and the city of Philadelphia. Petitioners 
are the Secretary of Defense; the Secretary 
of the Navy; and the Defense Base 
Closure and Realignment Cornmission and 
its members. 

The decision to close the shipyard was the end 
result of an elaborate selection process prescribed 
by the 1990 Act. Designed "to provide a fair 
process that will result in the timely dosure and 
realignment of military installations inside the 
United States," 9 2901(b), [FN2] the Act provides 
for three *465 successive rounds of base 
closings--in 1991, 1993, and 1995, 9 2903(c)(l). 
For each round, the Secretary must prepare closure 
and realignment recommendations, based on 
selection criteria he establishes after notice and an 
opportunity for public comment. $ 5  2,903(b) and 
(c). 

FN2. For ease of reference, all citations to 
the 1990 Act are to the relevani sections of 
the Act as it appears in note fi~llowing 10 
U.S.C. 2687 (1988 ed., Supp. IV). 

The Secretary submits his recommendations to 
Congress and to the Defense Base Closure and 
Realignment Commission (Comrrussion), an 
independent body whose eight members are 
appointed by the President, with the advice and 
consent of the Senate. $9  2903(c:)(l); 2902(a) 
and (c)(l)(A). The Commission must then hold 
public hearings and prepare a report, containing 
both an assessment of the Secretary's 
recommendations and the Commission's own 
recommendations for base closures and 
realignments. 2903(d)(l) and (2). Within 
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roughly three months of receiving the Secretary's 
recommendations, the Commission has to submit its 
report to the President. 9 2903(d)(2)(A). 

Within two weeks of receiving the Commission's 
report, the President must decide whether to 
approve or disapprove, in their entirety, the 
Commission's recommendations. 9 9  
2903(e)(l)-(3). If the President disapproves, the 
Commission has roughly one month to prepare a 
new report and submit it to the President. 9 
2903(e)(3). If the President again disapproves, no 
bases may be closed that year under the Act. 9 
2903(e)(5). If the President approves the initial or 
revised recommendations, the President must 
submit the recommendations, along with his 
certification of approval, to Congress. $9  
2903(e)(2) and (e)(4). Congress may, within 45 
days of receiving the President's certification (or by 
the date Congress adjourns for the session, 
whichever is earlier), enact a joint resolution of 
disapproval. $ 9  2904(b); 2908. If such a 
resolution is passed, the Secretary may not carry out 
any closures pursuant to the Act; if such a 
resolution is not passed, the Secretary must close all 
military installations recommended for closure by 
the Commission. $ 9  2904(a) and (b)(l). 

"466 In April 1991, the Secretary recommended 
the closure or realignment of a number of military 
installations, including the **I723 Philadelphia 
Naval Shipyard. After holding public hearings in 
Washington, D.C., and Philadelphia, the 
Commission recommended closure or realignment 
of 82 bases. The Commission did not concur in all 
of the Secretary's recommendations, but it agreed 
that the Philadelphia Naval Shipyard should be 
closed. In July 1991, President Bush approved the 
Commission's recommendations, and the House of 
Representatives rejected a proposed joint resolution 
of disapproval by a vote of 364 to 60. 

Two days before the President submitted his 
certification of approval to Congress, respondents 
filed this action under the Administrative Procedure 
Act (APA), 5 U.S.C. 9 701 et seq., and the 1990 
Act. Their complaint contained three counts, two 
of which remain at issue. [FN3] Count I alleged 
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that the Secretaries of Navy and Defense violated 
substantive and procedural requirements of the 
1990 Act in recommending closure of the 
Philadelphia Naval Shipyard. Count I1 made 
similar allegations regarding the Commission's 
recommendations to the President, asserting 
specifically that, inter alia, the Commission used 
improper criteria, failed to place certain information 
in the record until after the close of public hearings, 
and held closed meetings with the Navy. 

FN3. Respondents' third count alleged that 
petitioners had violated the due process 
rights of respondent shipyard employees 
and respondent unions. In its initial 
decision, the United States Court of 
Appeals for the Third Circuit held that the 
shipyard employees and un~ons had no 
protectible property interesl in the 
shipyard's continued operation and thus 
had failed to state a claim under the Due 
Process Clause. Specter v. Garrett, 971 
F.2d 936, 955-956 (1 992). Respondents 
did not seek further review of that ruling, 
and it is not at issue here. 

The United States District Court for the Eastern 
District of Pennsylvania dismissed the complaint in 
its entirety, on the alternative grounds that the 1990 
Act itself precluded *467 judicial revicw and that 
the political question doctrine foreclosed judicial 
intervention. Specter v. Garrett, 777 F.Supp. 1226 
(1 99 1). A divided panel of the United States Court 
of Appeals for the Third Circuit aff~nned in part 
and reversed in part. Specter v. Garrett, 971 F.2d 
936 (1992) (Specter I). The Court of Appeals first 
acknowledged that the actions challenged by 
respondents were not typical of the "agency 
actions" reviewed under the APA, because the 1990 
Act contemplates joint decisionmaking among the 
Secretary, Commission, President, and Congress. 
Id., at 944-945. The Court of Appeals then 
reasoned that because respondents sought to enjoin 
the implementation of the President's decision, 
respondents (who had not named the P~esident as a 
defendant) were asking the Court of' Appeals "to 
review a presidential decision." Id., at 945. The 
Court of Appeals decided that there could be 
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judicial review of the President's decision because 
the "actions of the President have never been 
considered immune from judicial review solely 
because they were taken by the President." Ibid It 
held that certain procedural claims, such as 
respondents' claim that the Secretary failed to 
transmit to the Commission all of the information he 
used in making his recommendations, and their 
claim that the Commission did not hold public 
hearings as required by the Act, were thus 
reviewable. Id., at 952-953. The dissenting judge 
took the view that the 1990 Act precluded judicial 
review of all statutory claims, procedural and 
substantive. Id., at 956-961. 

Shortly after the Court of Appeals issued its 
opinion, we decided Franklin v. Massachusetts, 
505 U.S. 788, 112 S.Ct. 2767, 120 L.Ed.2d 636 
(1992), in which we addressed the existence of 
"fmal agency action" in a suit seeking APA review 
of the decennial reapportionment of the House of 
Representatives. The Census Act requires the 
Secretary of Commerce to submit a census report to 
the President, who then certifies to Congress the 
number of Representatives to which each State is 
entitled pursuant to *468 a statutory formula. We 
concluded both that the Secretary's report was not 
"final agency action" reviewable under the APA, 
and that the APA does not apply to the President. 
Id., at 796-801, 112 S.Ct., at 2773-2776. After we 
rendered our decision in Franklin, petitioners 
sought our review in this case. Because of **I724 
the similarities between Franklin and this case, we 
granted the petition for certiorari, vacated the 
judgment of the Court of Appeals, and remanded 
for further consideration in light of Franklin. 
O'Keefe v. Specter, 506 U.S. 969, 1 13 S.Ct. 455, 
12 1 L.Ed.2d 364 (1992). 

On remand, the same divided panel of the Court of 
Appeals adhered to its earlier decision, and held 
that Franklin did not affect the reviewability of 
respondents' procedural claims. Specter v. Garrett, 
995 F.2d 404 (1993) (Specter 11). Although 
apparently recognizing that APA review was 
unavailable, the Court of Appeals felt that 
adjudging the President's actions for compliance 
with the 1990 Act was a "form of constitutional 
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review,'' and that Franklin sanctioned such review. 
995 F.2d, at 408-409. Petitioners again sought our 
review, and we granted certiorari. 510 U.S. 930, 
114 S.Ct. 342, 126 L.Ed.2d 307 (1993). We now 
reverse. 

I 
We begin our analysis on common ground with the 
Court of Appeals. In Specter II, that court 
acknowledged, at least tacitly, that respondents' 
claims are not reviewable under the APA. 995 
F.2d, at 406. A straightforward application of 
Franklin to this case demonstrates why this is so. 
Franklin involved a suit against the President, the 
Secretary of Commerce, and various public 
officials, challenging the manner in w h ~ h  seats in 
the House of Representatives had been apportioned 
among the States. 505 US., at 790, 1 12 S.Ct., at 
2770. The plaintiffs challenged the method used 
by the Secretary of Commerce in preparing her 
census report, particularly the manner in which she 
counted federal employees working overseas. The 
plaintiffs raised claims under both the APA and the 
Constitution. In reviewing the former, we *469 
first sought to determine whether the Secretary's 
action, in submitting a census report to the 
President, was "final" for purposes of APA review. 
(The APA provides for judicial review only of 'lfinal 
agency action." 5 U.S.C. 5 704 (emphasis added).) 
Because the President reviewed (and could revise) 
the Secretary's report, made the apportionment 
calculations, and submitted the final apportionment 
report to Congress, we held that th~e Secretary's 
report was "not final and therefore not subject to 
review." 505 US., at 798, 1 12 S.Ct., at 2774. 

We next held that the President's actions were not 
reviewable under the APA, because the President is 
not an "agency" within the meaning of the APA. Id., 
at 801, 112 S.Ct., at 2775 ("As the AI'A does not 
expressly allow review of the President's actions, 
we must presume that his actions are not subject to 
its requirements"). We thus concluded that the 
reapportionment determination was not reviewable 
under the standards of the APA. Ibir;!. In reaching 
our conclusion, we noted that the "President's 
actions may still be reviewed for constitutionality." 
Ibid (citing Youngstown Sheet & Tube Co. v. 
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Sawyer, 343 U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153 
(1952), and Panama Refining Co. v. Ryan, 293 U.S. 
388,55 S.Ct. 241, 79 L.Ed 446 (1935)). 

[1][2] In this case, respondents brought suit under 
the APA, alleging that the Secretary and the 
Commission did not follow the procedural mandates 
of the 1990 Act. But here, as in Franklin, the 
prerequisite to review under the APA--"fmal agency 
actionw--is lacking. The reports submitted by the 
Secretary and the Commission, like the report of the 
Secretary of Commerce in Franklin, "carr[y] no 
direct consequences" for base closings. 505 US., at 
798, 112 S.Ct., at 2774. The action that "will 
directly affect" the military bases, id, at 797, 112 
S.Ct., at 2773, is taken by the President, when he 
submits his certification of approval to Congress. 
Accordingly, the Secretary's and Commission's 
reports serve "more like a tentative recommendation 
than a final and binding determination." Id., at 798, 
112 S.Ct., at 2774. The reports are, "like the ruling 
of a subordinate "470 official, not final and 
therefore not subject to review.'' Ibid. (internal 
quotation marks and citation omitted). The actions 
of the President, in turn, are not reviewable under 
the APA because, as we concluded in Franklin, 
**I725 the President is not an "agency." See i d ,  
at 800-801, 112 S.Ct., at 2775. 

[3] Respondents contend that the 1990 Act differs 
significantly from the Census Act at issue in 
Franklin, and that our decision in Franklin 
therefore does not control the question whether the 
Commission's actions here are final. Respondents 
appear to argue that the President, under the 1990 
Act, has little authority regarding the closure of 
bases. See Brief for Respondents 29 (pointing out 
that the 1990 Act does not allow "the President to 
ignore, revise or amend the Commission's list of 
closures. He is only permitted to accept or reject 
the Commission's closure package in its entirety"). 
Consequently, respondents continue, the 
Commission's report must be regarded as final. 
This argument ignores the ratio decidendi of 
Franklin. See 505 U.S., at 800-801, 1 12 S.Ct., at 
2775-2776. 

First, respondents underestimate the President's 

O 2005 Thomson~West. No Claim to Orig. U.S. Govt. Works. 

DCN 6913



Page 7 of 14 

114 S.Ct. 1719 FOR EDUCATIONAL USE ONLY 

511 U.S. 462, 114 S.Ct. 1719, 128 L.Ed.2tl497,62USLW 4340 

(Cite as: 511 U.S. 462, 114 S.Ct 1719) 

authority under the Act, and the importance of his 
role in the base closure process. P7ithout the 
President's approval, no bases are closed under the 
Act, see 8 2903(e)(5); the Act, in turn., does not by 
its terms circumscribe the President's discretion to 
approve or disapprove the Commission's report. 
Cf. Franklin, id., at 799, 112 S.Ct., at 2774. 
Second, and more fundamentally, respondents' 
argument ignores "[tlhe core question" for 
determining finality: "whether the agency has 
completed its decisionmaking process, and whether 
the result of that process is one that will directly 
affect the parties." Id ,  at 797, 112 S.C:t., at 2773. 
That the President cannot pick and choose among 
bases, and must accept or reject the entire package 
offered by the Commission, is immaterial. What is 
crucial is the fact that "[tlhe President, not the 
[Commission], takes the final action that affects" 
the military installations. Id., at 799, 112 S.Ct., at 
2775. Accordingly, we hold that the decisions 
made pursuant to the 1990 Act are not reviewable 
*471 under the APA. Accord, Cohen r .  Rice, 992 
F.2d 376 (CAI 1993). 

Although respondents apparently sought review 
exclusively under the APA, [FN4] the Court of 
Appeals nevertheless sought to detenmne whether 
non-APA review, based on either cormnon law or 
constitutional principles, was available. It focused, 
moreover, on whether the President's actions under 
the 1990 Act were reviewable, wen though 
respondents did not name the Prcsident as a 
defendant. The Court of Appeals reasoned that 
because respondents sought to enjoin the 
implementation of the President's decision, the 
legality of that decision would determine whether 
an injunction should issue. See Specter 11, 995 
F.2d, at 407; Specter I, 971 F.2d, at '236. In this 
rather curious fashion. the case was transmuted into 
one concerning the reviewability of Presidential 
decisions. 

FN4. See Specter v. Garrett, !>85 F.2d 404, 
412 (1993) (Alito, J., dissenting); see also 
Specter v. Garrett, 777 F.Supp. 1226, 
1227 (ED Pa.1991) (respoinclents "have 
asserted that their right to judicial review 
... arises under the Atlministrative 
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Procedure Act"). 

I1 
[4] Seizing upon our statement in Franklin that 
Presidential decisions are reviewable for 
constitutionality, the Court of Appeals asserted that 
"there is a constitutional aspect to the exercise of 
judicial review in this case--an aspect grounded in 
the separation of powers doctrine." Specter 11, 
supra, at 408. It reasoned, relying primarily on 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952), that 
whenever the President acts in excess of his 
statutory authority, he also violates the 
constitutional separation-of-powers doctrine. Thus, 
judicial review must be available to determine 
whether the President has statutory authority "for 
whatever action" he takes. 995 F.2d, at 409. In 
terms of this case, the Court of Appeals concluded 
that the President's statutory authority to close and 
realign bases would be lacking if the Secretary and 
Commission violated the procedural *472 
requirements of the Act in formulating their 
recommendations. Ibid. 

**I726 [5] Accepting for purposes of decision here 
the propriety of examining the President's actions, 
we nonetheless believe that the Court of Appeals' 
analysis is flawed. Our cases do not support the 
proposition that every action by the President, or by 
another executive official, in excess of his statutory 
authority is ipso facto in violation of the 
Constitution. On the contrary, we have often 
distinguished between claims of constitutional 
violations and claims that an official has acted in 
excess of his statutory authority. See, e.g., 
Wheeldin v. Wheeler, 373 U.S. 647, 650-652, 83 
S.Ct. 1441, 1444-1446, 10 L.Ed.2d 605 (1963) 
(distinguishing between "rights which may arise 
under the Fourth Amendment" and "a cause of 
action for abuse of the [statutory] subpoena power 
by a federal officer"); Bivens v. Six Unknown Fed 
Narcotics Agents, 403 U.S. 388, 396-397, 91 S.Ct. 
1999, 2004-2005, 29 L.Ed.2d 619 (1971) 
(distinguishing between "actions contrary to [a] 
constitutional prohibition," and those "merely said 
to be in excess of the authority delegated ... by the 
Congress"). 
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In Larson v. Domestic and Foreign Commerce 
Corp., 337 U.S. 682, 691, n. 11, 69 S.Ct 1457, 
1462, n. 11, 93 L.Ed. 1628 (1949), for example, we 
held that sovereign immunity would :not shield an 
executive officer from suit if the officee acted either 
"unconstitutionally or beyond his statutory powers." 
(Emphasis added.) If all executive actions in 
excess of statutory authority were @so facto 
unconstitutional, as the Court of Appea1:s seemed to 
believe, there would have been little need in Larson 
for our specifying unconstitutional and ultra vires 
conduct as separate categories. See also Dugan v. 
Rank, 372 U.S. 609, 621-622, 83 S.Ct 999, 
1006-1007, 10 L.Ed.2d 15 (1963); Harmon v. 
Brucker, 355 U.S. 579, 581, 78 S.Ct. 433, 435, 2 
L.Ed.2d 503 (1958) ("In keeping with our duty to 
avoid deciding constitutional questiclns presented 
unless essential to proper disposition of' a case, we 
look first to petitioners' non-constit~'dtional claim 
that respondent [Secretary of the Army] acted in 
excess of powers granted him by Congress " 
(emphasis added)). 

*473 Our decision in Youngstown, supra, does not 
suggest a different conclusion. In Yormgstown, the 
Government disclaimed any statutory authority for 
the President's seizure of steel mills. See 343 U.S., 
at 585, 72 S.Ct., at 866 ("[Wle do no1 understand 
the Government to rely on statutory authorization 
for this seizure"). The only basis of authority 
asserted was the President's inherent constitutional 
power as the Executive and the Commander in 
Chief of the Armed Forces. Id,  at 587, 72 S.Ct., at 
866- 867. Because no statutory authority was, 
claimed, the case necessarily turned om whether the 
Constitution authorized the President's actions. 
Youngstown thus involved the conceded absence of 
any statutory authority, not a clairn that the 
President acted in excess of such aut:hority. The 
case cannot be read for the proposition that an 
action taken by the President in excess of his 
statutory authority necessarily violates the 
Constitution. [FN5] 

FN5. Panama Refining Co. v. Ryan, 293 
U.S. 388, 55 S.Ct. 241, 79 L.Ed. 446 
(1935), the other case (along with 
Youngstown ) cited in Pranklin v. 
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Massachusetts, 505 U.S. 788, 112 S.Ct. 
2767, 120 L.Ed.2d 636 (1992), as an 
example of when we have reviewed the 
constitutionality of the President's actions, 
likewise did not involve a claim that the 
President acted in excess of his statutorv 
authority. Panama Refining involved the 
National Industrial Recovery Act, which 
delegated to the President the authority to 
ban interstate transportation of oil 
produced in violation of state production 
and marketing limits. See 293 U.S., at 
406. 55 S.Ct.. at 242. We struck down an 
Executive Order promulgated under that 
Act not because the President had acted 
beyond his statutory authority, but rather 
bccause the Act unconstitutionally 
delegated Congress' authority to the 
President. See i d ,  at 430, 55 S.Ct., at 
252-253. As the Court pointed out, we 
were "not dealing with action which, 
appropriately belonging to the executive 
province, is not the subject of judicial 
review, or with the presumptions attaching 
to executive action. To repeat, we are 
concerned with the question of the 
delegation of legislative power." Id., at 
432, 55 S.Ct., at 253 (footnote omitted). 
Respondents have not alleged that the 
1990 Act in itself amounts to an 
unconstitutional delegation of authority to 
th.e President. 

The decisions cited above establish that claims 
simply alleging that the President has exceeded his 
statutory authority are not "constitutional" claims, 
subject to judicial review *474 under the exception 
recognized in **I727 Franklin. [FN6] As this case 
demonstrates, if every claim alleging that the 
President exceeded his statutory authority were 
considered a constitutional claim, the exception 
identified in Franklin would be broadened beyond 
recognition. The distinction between claims that an 
official exceeded his statutory authority, on the one 
hand, and claims that he acted in violation of the 
Constitution, on the other, is too well established to 
permit this sort of evisceration. 
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FN6. As one commentator has observed, in 
cases in which the President concedes, 
either implicitly or explicitly, that the only 
source of his authority is statutory, no 
"constitutional question whatever" is 
raised. J. Choper, Judicial Review and the 
National Political Process 3 16 (1980). 
Rather, "the cases concern only issues of 
statutory interpretation." Ibid. 

So the claim raised here is a statutory one: The 
President is said to have violated the terms of the 
1990 Act by accepting proceduraIly flawed 
recommendations. The exception identified in 
Franklin for review of constitutional  claims thus 
does not apply in this case. We may assume for the 
sake of argument that some claims that the 
President has violated a statutory mandate are 
judicially reviewable outside the framework of the 
APA. See Dames & Moore v. Regcm, 453 U.S. 
654, 667, 101 S.Ct. 2972, 2980, 69 L..Ed.2d 918 
(1981). But longstanding authority holds that such 
review is not available when the statute in question 
commits the decision to the discrehon of the 
President. 

As we stated in Dakota Central Telgulzone Co. v. 
South Dakota ex rel. Payne, 250 U.S. 163, 184, 39 
S.Ct. 507, 509, 63 L.Ed. 910 (1919), whe1.e a claim 

"concerns not a want of [Presidential] power, but 
a mere excess or abuse of discretion in exerting a 
power given, it is clear that 1.t involves 
considerations which are beyond ithe reach of 
judicial power. This must be since, as this court 
has often pointed out, the judicial may not invade 
the legislative or executive departments so as to 
correct alleged mistakes or wrongs a.rising from 
asserted abuse of discretion." 

*475 In a case analogous to the present one, 
Chicago & Southern Air Lines, Inc. v. Waterman S. 
S. Corp., 333 US .  103, 68 S.Ct. 431, 92 L.Ed. 568 
(1948), an airline denied a certificate fiom the Civil 
Aeronautics Board to establish an international air 
route sought judicial review of the denial. Although 
the Civil Aeronautics Act, 49 U.S.C. 8 646 (1946 
ed.), generally allowed for judicial review of the 
Board's decisions, and did not explic.tly exclude 
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judicial review of decisions involving international 
routes of domestic airlines, we nonetheless held that 
review was unavailable. 333 U.S., at 1 14, 68 S.Ct. 
at437-438. 

In reasoning pertinent to this case, we first held that 
the Board's certification was not reviewable because 
it was not final until approved by the President. 
See id, at 112-114, 68 S.Ct., at 437 ("[Olrders of 
the Board as to certificates for overseas or foreign 
air transportation are not mature and are therefore 
not susceptible of judicial review at any time before 
they are finalized by Presidential approval"). We 
then concluded that the President's decision to 
approve or disapprove the orders was not 
reviewable, because "the final orders embody 
Presidential discretion as to political matters beyond 
the competence of the courts to adjudicate." See 
id ,  at 114, 68 S.Ct., at 437. We fully recognized 
that the consequence of our decision was to 
foreclose judicial review: 

"The dilemma faced by those who demand 
judicial review of the Board's order is that before 
Presidential approval it is not a final 
determination ... and after Presidential approval 
the whole order, both in what is approved without 
change as well as in amendments which he 
directs, derives its vitality from the exercise of 
unrevie~nble Presidential discretion." Id., at 
113,68 S.Ct., at 437 (emphasis added). 

Although the President's discretion in Waterman S. 
S. Corp. derived from the Constitution, we do not 
believe the result should be any different when the 
President's discretion derives from a valid statute. 
See *476Dakota Central Telephone Co., supra, at 
184, 39 S.Ct., at 509; **1728United States v. 
George S. Bush & Co., 310 U.S. 371, 380, 60 S.Ct. 
944, 946-947, 84 L.Ed 1259 (1940). 

The 1990 Act does not at all limit the President's 
discretion in approving or disapproving the 
Commission's recommendations. See 5 2903(e); 
see also Specter 11, 995 F.2d, at 413 (Alito, J., 
dissenting). The Third Circuit seemed to believe 
that the President's authority . to close bases 
depended on the Secretary's and Commission's 
compliance with statutory procedures. This view 
of the statute, however, incorrectly conflates the 
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duties of the Secretary and Commission with the 
authority of the President. The President's 
authority to act is not contingent on lhz Secretary's 
and Commission's fulfillment of all the procedural 
requirements imposed upon them by the 1990 Act. 
Nothing in 5 2903(e) requires the .President to 
determine whether the Secretary or Commission 
committed any procedural violations in making 
their recommendations, nor does 9 290.3(e) prohibit 
the President from approving recommendations that 
are procedurally flawed. Indeed, nothing in 9 
2903(e) prevents the President from approving or 
disapproving the recommendations for whatever 
reason he sees fit. See 5 2903(e); Specter 11, 995 
F.2d, at 413 (Alito, J., dissenting). 

How the President chooses to exercise the 
discretion Congress has granted him i:; not a matter 
for our review. See Waterman S. S. Corp., supra; 
Dakota Central Telephone Co., supra, at 184, 39 
S.Ct., at 509. As we stated in George S. Bush & 
Co., supra, at 380, 60 S.Ct., at 947, "[n]o question 
of law is raised when the exercise of [the 
President's] discretion is challenged." 

I11 
[6] In sum, we hold that the actions of the Secretary 
and the Commission cannot be reviewed under the 
APA because they are not "final agency actions." 
The actions of the President cannot be reviewed 
under the APA because the President. is not an 
"agency" under that Act. The claim that the 
President exceeded his authority under the 1990 Act 
is not a constitutional *477 claim, but a statutory 
one. Where a statute, such as the 1990 Act, 
commits decisionmaking to the disciretion of the 
President, judicial review of the President's decision 
is not available. 

[7] Respondents tell us that failure to ;allow judicial 
review here would virtually repudiate: Marbury v. 
Madison, 1 Cranch 137, 5 U.S. 137., 2 L.Ed. 60 
(1803), and nearly two centuries of constitutional 
adjudication. But our conclusion that judicial 
review is not available for respondents' claim 
follows from our interpretation of an Act of 
Congress, by which we and all federal courts are 
bound. The judicial power of the United States 
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conferred by Article I11 of the Constitution is 
upheld just as surely by withholding judicial relief 
where Congress has permissibly foreclosed it, as it 
is by granting such relief where authorized by the 
Constitution or by statute. 

The judgment of the Court of Appeals is 

Reversed 

Justice HLACKMUN, concurring in part and 
concurring in the judgment. 

I did not join the majority opinion in Franklin v. 
Massachusetts, 505 U.S. 788, 112 S.Ct. 2767, 120 
L.Ed.2d ti36 (1992), and would not extend that 
unfortunate holding to the facts of this case. I 
nevertheless agree that the Defense Base Closure 
and Realignment Act of 1990 "preclud[es] judicial 
review of a base-closing decision," post, at 1732, 
and accorclingly join Justice SOUTER's opinion. 

I write separately to underscore what I understand 
to be the limited reach of today's decision. The 
majority and concumng opinions conclude that the 
President acts within his unreviewable discretion in 
accepting or rejecting a recommended base-closing 
list, and that an aggrieved party may not enjoin 
closure of a duly selected base as a result of alleged 
error in the decisionmaking process. This 
conclusion, however, does not foreclose judicial 
review of a claim, for example, that the President 
added a base to the Defense *478 Base Closure and 
Realignment Commission's (**I729 Commission's) 
list in contravention of his statutory authority. Nor 
does either opinion suggest that judicial review 
would be unavailable for a timely claim seeking 
direct relief from a procedural violation, such as a 
suit claiming that a scheduled meeting of the 
Commission should be public, see 9 2903(d), note 
following 10 U.S.C. 9 2687 (1988 ed., Supp. IV), 
or that the Secretary of Defense should publish the 
proposed selection criteria and provide an 
opportunity for public comment, $9 2903(b) and 
(c). Such a suit could be timely brought and 
adjudicated without interfering with Congress' 
intent to preclude judicial "cherry pick[inglU or 
frustrating the statute's expedited decisionmaking 
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schedule. See post, at 1730. I also do not 
understand the majority's Franklin1 analysis to 
foreclose such a suit, since a decision to close the 
Commission's hearing, for example, would " 
'directly affect' " the rights of interested parties 
independent of any ultimate Presidential review. 
See ante, at 1725; cf. FCC v. ITT World 
Communications, Inc., 466 U.S. 463, 104 S.Ct. 
1936,80 L.Ed.2d 480 (1984). 

With the understandmg that neither ii challenge to 
ultra vires exercise of the Presidtmt's statutory 
authority nor a timely procedural challenge is 
precluded, I join Justice SOUTER's concurrence 
and Part I1 of the opinion of the Court. 

Justice SOUTER, with whom Justice BLACKMUN 
, Justice STEVENS, and Justice GINSBURG join, 
concurring in part and concurring in the: judgment. 

I join Part I1 of the Court's opinion because I think 
it is clear that the President acted wholly within the 
discretion afforded him by the Defense Base 
Closure and Realignment Act of 1990 (Act), and 
because respondents pleaded no constitutional 
claim against the President, indeed, no claim against 
the President at all. As the Court explains, the Act 
grants the President unfettered discretion to accept 
the Commission's base-closing report lor to reject it, 
for a good reason, a bad reason, or no reason. See 
ante, at 1728. 

"479 It is not necessary to reach the question the 
Court answers in Part I, whether the Defense Base 
Closure and Realignment Commission's 
(Commission's) report is final agency action, 
because the text, structure, and purpose of the Act 
compel the conclusion that judicial review of the 
Commission's or the Secretary's compliance with it 
is precluded. There is, to be sure, a "strong 
presumption that Congress did not mean to prohibit 
all judicial review." Bowen v. Michigan Academy of 
Family Physicians, 476 U.S. 667, 672, 106 S.Ct. 
2133, 2136, 90 L.Ed.2d 623 (1986) (internal 
quotation marks and citation omitted). But 
although no one feature of the Act, taken alone, is 
enough to overcome that strong presumption, I 
believe that the combination present in this unusual 
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legislative scheme suffices. 

In adopting the Act, Congress was intimately 
familiar with repeated, unsuccessful, efforts to close 
military bases in a rational and timely manner. See 
generally Defense Base Closure and Realignment 
Commission, Report to the President 199 1. [FN 11 
That history of frustration is reflected in the Act's 
text and intricate structure, which plainly express 
congressional intent that action on a base-closing 
package be quick and final, or no action be taken at 
all. 

FNl. See also H.R.Conf.Rep. No. 
101-923, p. 705 (1990) (Earlier base 
closures had "take[n] a considerable period 
of time and involve[d] numerous 
opportunities for challenges in court"); id., 
at 707 (Act "would considerably enhance 
the ability of the Department of Defense ... 
promptly [to] implement proposals for 
base closures and realignment"); H.R.Rep. 
No. 101-665, p. 384 (1990) ("Expedited 
procedures ... are essential to make the 
base closure process work"). 

At the heart of the distinctive statutory regime, 
Congress placed a series of tight and rigid deadlines 
on administrative review and Presidential action, 
embodied in provisions for three biennial rounds of 
base closings, in 1991, 1993, and 1995 (the 
"base-closing years"), §§ 2903(b) and (c), note 
following 10 U.S.C. § 2687 (1988 ed., Supp. IV), 
with unbending deadlines prescribed for each 
round. The Secretary is obliged to forward 
base-closing recommendations to the Commission, 
"480 no later, respectively, than April 15, 1991, 
March 15, 1993, and March 15, 1995. ""1730 § 
2903(c). The Comptroller General must submit a 
report to Congress and the Commission evaluating 
the Secretary's recommendations by April 15 of 
each base-closing year. 2903(d)(5). The 
Commission must then transmit a report to the 
President setting out its own recommendations by 
July 1 of each of those years. § 2903(d)(2). And 
in each such year, the President must, no later than 
July 15, either approve or disapprove the 
Commission's recommendations. § 2903(e)(l). If 
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the President disapproves the Commisis~on's report, 
the Commission must send the President a revised 
list of recommended base closings, net later than 
August 15. $ 2903(e)(3). In that event, the 
President will have until September 1 to approve 
the Commission's revised report; if the President 
fails to approve the report by that date, then no 
bases will be closed that year. $ 2903(e)(5). If, 
however, the President approves a Commission 
report within either of the times allowed, the report 
becomes effective unless Congress disapproves the 
President's decision by joint resolution (passed 
according to provisions for expedited and 
circumscribed internal procedures) within 45 days. 
$ 9  2904(b)(l)(A), 2908. [FN2] 

FN2. To enable Congress to perform this 
prompt review, the Act requires the 
Secretary, the Comptroller General, and 
the Commission to provide Congress with 
information prior to the conlpletion of 
Executive Branch review.. See $$ 
2903(a)(1), (b)(2), (c)(l), and (4(3). 

The Act requires that a decision about a 
base-closing package, once made, be implemented 
promptly. Once Congress has declined to 
disapprove the President's base-closing decision, the 
Secretary of Defense "shall ... close all military 
installations recommended for closure." $ 
2904(a). The Secretary is given just two years 
after the President's transmittal to Congress to begin 
the complicated process of closing thr: listed bases 
and must complete each base-closing round within 
six years of the President's transmi,ttal. See $9 
2904,2905. 

"481 It is unlikely that Congress would have 
insisted on such a timetable for decision and 
implementation if the base-closing pa.ckage would 
be subject to litigation during the periods allowed, 
in which case steps toward closing would either 
have to be delayed in deference to the litigation, or 
the litigation might be rendered moot by completion 
of the closing process. That unlikelihood is 
underscored by the provision for disbanding the 
Commission at the end of each hase-closing 
decision round, and for terminating it automatically 
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at the end of 1995, whether or not any bases have 
been selected to be closed. If Congress intended 
judicial review of individual base-closing decisions, 
it would be odd indeed to disband biennially, and at 
the end of three rounds to terminate, the only entity 
authorized to provide further review and 
recommendations. 

The point that judicial review was probably not 
intended emerges again upon considering the 
linchpin of this unusual statutory scheme, which is 
its all-or-nothing feature. The President and 
Congress must accept or reject the biennial 
base-closing recommendations as a single package. 
See $$ 2903(e)(2), (e)(3), (e)(4) (as to the 
President); $ 2908(a)(2) and (d)(2) (as to 
Congress). Neither the President nor Congress 
may add a base to the list or "cherry pick" one from 
it. This mandate for prompt acceptance or 
rejection of the entire package of base closings can 
only represent a considered allocation of authority 
between the Executive and Legislative Branches to 
enable each to reach important, but politically 
difficult, objectives. Indeed, the wisdom and 
ultimate political acceptability of a decision to close 
any one base depends on the other closure decisions 
joined with it in a given package, and the decisions 
made in the second and third rounds just as surely 
depend (or will depend) on the particular content of 
the package or packages of closings that will have 
preceded them. If judicial review could eliminate 
one base from a package, the political resolution 
embodied in that package would be destroyed; if 
such review could eliminate "482 an entire 
package, or leave its validity in doubt when a 
succeeding one had to be devised, the political 
resolution necessary to agree on the succeeding 
package would be rendered the more difficult, 
**I731 if not impossible. The very reasons that 
led Congress by this enactment to bind its hands 
from untying a package, once assembled, go far to 
persuade me that Congress did not mean the courts 
to have any such power through judicial review. 

When combined with these strict timetables for 
decision, the temporary nature of the Commission, 
the requirement for prompt implementation, and the 
all-or-nothing base-closing requirement at the core 
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of the Act, two secondary features of the legislation 
tend to reinforce my conclusion that judicial review 
was not intended. First, the ,4ct provides 
nonjudicial opportunities to assess any procedural 
(or other) irregularities. The Commission and the 
Comptroller General review the Secretary's 
recommendations, see $5  2903(d)(5), 2903(d)(3), 
and each can determine whether the Secretary has 
provided adequate information for reviewing the 
soundness of his recommendations. [FN3] The 
President may, of course, also take procedural 
irregularities into account in decidin,g whether to 
seek new recommendations from the Commission, 
or in deciding not to approve the C!ornrnission's 
recommendations altogether. And., ultimately, 
Congress may decide during its 45-day review 
period whether procedural failings call the 
Presidentially approved recommendations so far 
into question as to justify their substantive rejection. 
~ 4 1  

FN3. Petitioners represent, indeed, that as 
to the round in question, the Comptroller 
General reported to Congress on 
procedural irregularities (as well as 
substantive differences of opinion) and 
requested additional information from the 
Secretary (which was provided). See 
Reply Brief for Petitioners 16, n. 12. 

FN4. In approving the base  closings for 
199 1, Congress was apparently well aware 
of claims of procedural shortcomings, but 
nonetheless chose not to disapprove the 
list. See Department of' Defense 
Appropriations Act, 1992, Pub.L. 102- 172, 
5 8131, 105 Stat. 1208. 

*483 Second, the Act does make express provision 
for judicial review, but only of objectioiis under the 
National Environmental Policy Act of 1969 
(NEPA), 83 Stat. 852, as amended, 42 U.S.C. 3 
4321 et seq., to implementation plans for a base 
closing, and only after the process of selecting a 
package of bases for closure is complete. Because 
NEPA review during the base-closirlg decision 
process had stymied or delayed earlier efforts, [FN5] 
the Act, unlike prior legislation addres:sed to base 
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closing, provides that NEPA has no application at 
all until after the President has submitted his 
decision to Congress and the process of selecting 
bases for closure has been completed. See 5 
2905(c)(1). NEPA then applies only to claims 
arising out of actual disposal or relocation of base 
property, not to the prior decision to choose one 
base or another for closing. 5 2905(c)(2). The 
Act by its terms allows for "judicial review, with 
respect to any requirement of [NEPA]" made 
applicable to the Act by 5 2905(c)(2), but requires 
the action to be initiated within 60 days of the 
Defense Department's act or omission as to the 
closing of a base. 5 2905(c)(3). This express 
provision for judicial review of certain NEPA 
claims within a narrow time frame supports the 
conclusion that the Act precludes judicial review of 
other matters, not simply because the Act fails to 
provide expressly for such review, but because 
Congress surely would have prescribed similar time 
limits to preserve its considered schedules if review 
of other claims had been intended. 

FN5. See, e.g., H.R.Conf.Rep. No. 
100-1071, p. 23 (1988). 

In sum, the text, structure, and purpose of the Act 
clearly manifest congressional intent to confine the 
base-closing selection process within a narrow time 
frame before inevitable political opposition to an 
individual base closing could become 
overwhelming, to ensure that the decisions be 
implemented promptly, and to limit acceptance or 
rejection to a package of base closings as a whole, 
for the sake of political feasibility. While no one 
aspect of the Act, standing alone, *484 would 
suffice to overcome the strong presumption in favor 
of judicial review, this structure (combined with the 
Act's provision for Executive and congressional 
review, and its requirement of time-constrained 
judicial review **I732 of implementation under 
NEPA) can be understood no other way than as 
precluding judicial review of a base-closing 
decision under the scheme that Congress, out of its 
doleful experience, chose to enact. I conclude 
accordingly that the Act forecloses such judicial 
review. 
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I thus join in Part I1 of the opinion of the Court, 
and in its judgment. 

511 U.S. 462, 114 S.Ct. 1719, 128 L.E'd.2d 497, 62 
USLW 4340 
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(AFL-CIO) 
FORT MONMOUTH. N.J. 

Woirlts To Keep You Working 

President P.O. Box 23 1 
John R. Poitras Eatontown, N.J. 07724 

(732) 542-43451532-4675 

STATEMENT OF FACTS AND DOCUMENTATION 
SUBMITTED BY 

AMERICAN FEIIERATION OF GOVERNMENT EMPLOYEES 
LOCAL 1904 

FORT MONNOUTH, NEW JERSEY 07703 

AUGUST 8,2005 

1. Section 2913(e) of the BRAC Statute requires DoD to consider the costs that will 
be incurred by non-DoD agencies present on installations identified for closure. 
The requirement is thait a complete profile of the entire costs to the Government 
related to a recommen.ded BRAC action be obtained (EXHIBIT A). 

2. The recommendation to close Fort Monmouth was based upon missing data 
(EXHIBIT B). The failure to consider non-DoD agencies is in direct violation of 
Section 29 13(e) as enacted by Congress to insure consideration of all costs to the 
Federal Government that will be incurred as a result of a BRAC Closure 
Recommendation. 

3. Fort Monmouth includes five non-DoD agencies, specifically the U.S. Post Office 
(PO), Department of' Justice (DoJ), General Services Administration (GSA), 
Veterans Administration (VA) and the Federal Emergency Management Agency 
(FEMA). While the recommendation acknowledges the presence of the PO, DoJ 
and GSA, it failed tc~ address costs associated with these three agencies. More 
egregiously, it failed to even acknowledge the VA (EXHIBIT C) or FEMA 
(EXHIBIT D). These two non-DoD agencies are totally omitted. 

4. Congressman Rush Holt queried DoD as to why the non-DoD agencies were not 
considered before the recommendation to close Fort Monmouth as required by the 
statute. The response by Geoffrey G. Prosch, Principal Deputy Assistant 
Secretary of the Amy Installations and Environment, stated that since the 
Department did not have cost data from non-DoD agencies located on 
installations targeted for closure, they merely noted their presence on such 
installations and assumed they would experience some undetermined increase in 
costs (EXHIBIT E). It is clear that Mr. Prosch's response was predicated upon 

TO DO FOR ALL THAT WHICH NONE CAN DO FOR ONESELF 
,-@ 
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the Policy Memorandum dated December 7,2004 by the Acting Undersecretary 
of Defense (Acquisition, Technology & Logistics) (EXHIBIT F'); it is 
indisputable that the recommendation failed to comply with the statutory mandate 
of Congress. 

5. In summary, the PO, IIoJ and GSA are merely "noted." The recommendation 
entirely ignores the presence of the Department of Homeland Security, FEMA 
Region I1 contingency Operations poi&, an emergency center that has been 
instrumental in protecting security after the 911 1 attacks. Most ironically, the 
recommendation to close Fort Monrnouth comvletelv overlooks the presence of 
the Veterans Administration Health Facility which services more than 10,000 
veterans annually. 

It is respectfully requested that the BRAC process regarding Fort Monrnouth be stayed 
until DoD complies with Section 2913(e) of the BRAC Statute. 

- F& 
President of A.F.G.E. 
Local 1904 (AFL-CIO) 
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DEPARTMENT OF DEFENSE REPORT TO THE DEFENSE BASE 

CLOSURE AND REALIGNMENT COMMISSION 

DEPARTMENT OF THE ARMY 
ANALYSIS AND RECOMMENDATIONS 

BRAC 2005 

Volume I11 

May 2005 
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SEC. 2913. SELECTION CRITERIA FOR 2005 ROUND. 
(a) FINAL SELECTION CRITERIA,.---T~~ final criteria to be used by the Secretary in making 
recommendations for the closure: or realignment of military installlations inside the 
United States 
under this part in 2005 shall be the military value and other criteria specified in 
subsections (b) 
and (c). 
(b) MILITARY VALUE CRITERIA,.-- The military value criteria are as follows: 
(1) The current and fitre mission capabilities adn the impact on operational 
readiness o the total force of the Department of Defense, including the impact on joint 
warfighting, training, and readiness. 
(2) The availability and condition of land, faciliteis, and associated airspace 
(including training areas suitable for maneuver by ground, naval, or air forces throughout 
a diversity of climate and terrain areas and staging areas for the use of the Armed Forces 
in homeland defense missions) at both existing and potential receiving lcoations. 
(3) The ability to accommodate: contingency, mobilization, surge, and future total 
force requirements at both existing and potential receiving locations to support operat ions 
and training. 
(4) The cost of operations and the manpower implications. 
(c) OTHER C ~ A . - T h e  other criteria that the Secretary shall use in making 
recommendations for the closure or realignment of military installations inside the United 
States 
under this part in 2005 are as fbllows: 
(1) The extent and timing of potential costs and savings, including the number of 
years, beginniig with the date of completion of the closure or realignment, for the 
savings 
to exceed the costs. 
(2) The economic impact on existing communities in the vicinity of military 
installations. 
(3) The ability of the Mastructure of both the existing and potential receiving 
communities to support forces, missions, and personnel. 
(4) The environmental impact, including the impact of costs related to potential 
environmental restoration, waste management, and environmental compliance activities. 
37 
(d) PruoRlTY GIVEN TO MILITARY VALUE.-T~~ Secretary shall give priority 
consideration tot he military valw: criteria specified in subsection (b) in the making of 
recommendations for the clom: or realignment of military installations. 
(e) EFFECT ON DEPARTMENT AND OTHER AGENCY Cos~s.--The selection criteria 
relating 
to the cost savings or return on investment fiom the proposed closure or realignment of 
military 
installations shall take into account the effect of the proposed closure or realignment on 
the costs 
of any other activity of the Department of Defense or any other Federal agency that may 
be 
required to assume responsibility for activities at the military installations. 
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(f) RELATION TO OTHER MATERL~Ls.--T~~ final selection criteria specified in this section 
shall be the only criteria to be uscscl, along with the force-structure plan and infrastructure 
inventory referred to in section 2'9 12, in making recommendations for the closure or 
realignment 
of military installations inside the Untied States under this part in 2005. 
(g) RELATION TO CRITERIA FOR EARLIER R~u~~~.- -sec t ion  2903(b), and the selection 
criteria prepared under such section, shall not apply with respect to the process of making 
recommendations for the closure or realignment of military installations in 2005. 
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DEPARTMENT OF THE ARMY-4RAC - 2005--ANALYSES AND RECOUMENDA~~ONB 

Fort Monmouth, NJ 

Recommendation: Close Ft. Monmouth, NJ. Relocate the US Army Military Academy 
Preparatory School to West Point, NY. Relocate the Joint Network Management System 
Program Office to Fort Meade, MD. Relocate the RudgetlFunding, Contracting, 
Cataloging, Requisition Processing, Customler Services, Item Management, Stock 
Control, Weapon System Secondary Item SLIPPOI?, Requirements Determination, 
Integrated Materiel Management Technical Support Inventory Control Point functions for 
Consumable Items to Defense Supply Center Columbus, OH, and reestablish them as 
Defense Logistics Agency Inventory Control Point functions; relocate the procurement 
management and related support functions for Depot Level Reparables to Aberdeen 
Proving Ground, MD, and designate them a; Inventory Control Point functions, 
detachment of Defense Supply Center Columbus, OH, and relocate the remaining 
integrated materiel management, user, and related support functions to Aberdeen Proving 
Ground, MD. Relocate Information Systems, Sensors, Electronic Warfare, and 
Electronics Research and Development & Acquisition (RDA) to Aberdeen Proving 
Ground, MD. Relocate the elements of the Program Executive Office for Enterprise 
Information Systems and consolidate into the Program Executive Office, Enterprise 
Information Systems at Fort Belvoir, VA. 

Realign Ft. Belvoir, VA by relocating and consolidating Sensors, Electronics, and 
Electronic Warfare Research, Development and Acquisition activities to Aberdeen 
Proving Ground, MD, and by relocating and consolidating Information Systems Research 
and Development and Acquisition (except for the Program Executive Office, Enterprise 
Information Systems) to Aberdeen Proving Ground, MD. 

Realign Army Research Institute, Fort Knox, KY, by relocating Human Systems 
Research to Aberdeen Proving Ground, MD. 

Realign Redstone Arsenal, AL,, by relocating and consolidating Information Systems 
Development and Acquisition to Aberdeen Proving Ground, MD. 

Realign the PM Acquisition, Logistics and Technology Enterprise Systems and Services 
(ALTESS) facility at 251 1 Jefferson Davis Hwy, Arlington, VA, a leased installation, by 
relocating and consolidating into the Prograrn Executive Office, Enterprise Information 
Systems at Fort Belvoir, VA. 

Justification: The closure of F t. Monmouth allows the Army to pursue several 
transformational and BRAC objectives. These include: Consolidating training to enhance 
coordination, doctrine development, training effectiveness and improve operational and 
functional efficiencies, and consolidating RDA and T&E functions on fewer installations. 
Retain DoD installations with the most flexible capability to accept new missions. 
Consolidate or co- locate common business functions with other agencies to provide 
better level of services at a reduced cost. 

DCN 6913



Y 
- DEPARTMENT OF THE ARMY-6RAC ~OOSANALYSESAND 

The recommendation relocates the US A n y  Military Academy Preparatory School to 
West Point, NY and increases fraining to enhance coordination, doctrine development, 
training effectiveness and improve operatior~al and functional efficiencies. 

The recommendation establishe:~ a Land C41 SR Lifecycle Management Command 
(LCMC) to focus technical activity and accelerate transition. This recommendation 
addresses the transformational objective of Network Centric Warfare. The solution of the 
significant challenges of realizing the potential of Network Centric Warfare for land 
combat forces requires integrated research irr C41SR technologies (engineered networks 
of sensors, communications, information processing), and individual and networked 
human behavior. The recommendation increases efficiency through consolidation. 
Research, Development and Acquisition (RDA), Test and Evaluation (T&E) of Army 
Land C4ISR technologies and systems is currently split among three major sites - Ft 
Monmouth, NJ, Ft Dix, NJ, Adelphi, MD and Ft Belvoir, VA and several smaller sites, 
including Redstone Arsenal and Fort Knox. Consolidation of RDA at fewer sites 
achieves efficiency and synergy at a lower cost than would be required for multiple sites. 
This action preserves the Army's "commodity" business model by near collocation of 
Research, Development, Acquisition, and Logistics functions. Further, combining RDA 
and T&E requires test ranges - which cannot be created at Ft Monmouth. 

The closure of Ft. Monmouth and relocation of functions which enhance the Army's 
military value, is consistent with the Army's Force Structure Plan, and maintains 
adequate surge capabilities. Ft,, Monmouth is an acquisition and research installation 
with little capacity to be utilized for other purposes. Military value is enhanced by 
relocating the research functions to under- utilized and betfer equipped facilities; by 
relocating the administrative functions to mdti-purpose installations with higher military 
and administrative value; and b,y co-locating education activities with the schools they 
support. Utilizing existing spacle and facilities at the gaining installations, maintains both 
support to the Army Force Structure Plan, and capabilities for meeting surge 
requirements. 

Payback: The total estimated one-time cost to the Department of Defense to implement 
this recommendation is $822.3h4. The net of all costs and savings to the Department of 
Defense during the implementation period is a cost of $3%.6M. Annual recurring savings 
to the Department after implememtation are %143.7M with a payback expected in 6 years. 
The net present value of the costs and savings to the Department over 20 years is a 
savings of $I,O25.8M. 

This recommendation affects nonDoD Federal agencies. These include, the U.S. Post 
Ofice, the Department of Justice and the General Services Administration. In the 
absence of access to credible cost and savings information for those agencies or 
knowledge regarding whether those agencies will remain on the installation, the 
Department assumed that the nonDoD Fede.ml Agencies will be required to assume new 
base operating responsibilities on the affected installation. The Department further 
assumed that because of these new base operating responsibilities, the affect of the 
recommendations on the nonDoD agencies would be an increase in cost. As required by 
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Section 291 3 (d) of the BRAC statute, the Department has taken the effect on the cost of 
these agencies into account when making this recommendation. 

Economic Impact on Communities: Assulming no economic recovery, this 
recommendation could result in a maximum potential reduction of 9,737 jobs (5,272 
direct and 4,465 indirect jobs)~ over the 2006 - 201 1 periods in the Edison, NJ 
Metropolitan Division, which is 0.8 percent of economic area employment. 

Assuming no economic recovery, this recommendation could result in a maximum 
potential reduction of 20 jobs (I. 1 direct and 9 indirect jobs) over the 2006 - 201 1 periods 
in the Elizabethtown, KY Metropolitan Division, which is 0.03 percent of economic area 
employment. 

Assuming no economic recovery, this recommendation could result in a maximum 
potential reduction of 1,218 jobs (694 direct and 524 indirect jobs) over the 2006 - 201 1 
periods in the WashingtonArlington Alexandria, DC-VA-MD- WV Metropolitan 
Division, which is 0.04 percent of economic area employment. 

Assuming no economic recovery, this recommendation could result in a maximum 
potential reduction of 63 jobs (37 direct and 26 indirect jobs) over the 2006 - 201 1 
periods in the Huntsville, AL Metropolitan Division, which is 0.03 percent of economic 
area employment. 

Assuming no economic recovery, this recommendation coilld result in a maximum 
potential increase of 9,834 jobs (5,042 direct: and 4,792 indirect jobs) over the 2006 - 
201 1 periods in the Baltimore-Towson, MD Metropolitan Division, which is 0.63 percent 
of economic area employment,, 

Assuming no economic recovery, this recommendation could result in a maximum 
potential increase of 422 jobs (264 direct and 1 58 indirect jobs) over the 2006 - 20 1 1 
periods in the Poughkeepsie-Newburghbfiddletown, NY Metropolitan Division, which is 
0.1 percent of economic area employment. 

Assuming no economic recovery, this recommendation could result in a maximum 
potential increase of 89 jobs (49 direct and 40 indirect jobs) over the 2006 - 201 1 periods 
in the Columbus, OH Metropolitan Division, which is 0.01 percent of economic area 
employment. 

The aggregate economic impact of all recommended actions on these economic regions 
of influence was considered and is at Appendix B of Volume I. 

Community Infrastructure Assessment: Pi review of community attributes revealed no 
significant issues regarding the ability of the infrastructure of communities to support 
forces, missions, and personnel. When moving from Ft. Monmouth to Aberdeen, MD, 
the following local area capabilities improve:: Cost of Living and Medical Health. The 
following attributes decline: Safety and Transportation. When moving from Ft. 
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Monmouth to West Point, the following local area capabilities improve: Education and 
Employment. The following attribute decline:;: Housing. When moving from Ft. 
Monmouth to Ft. Belvoir, the fallowing local area capabilities improve: Employment 
and Medical Health. The following attributes decline: Education and Safety. When 
moving from Ft. Monmouth to Ft. Meade, the following local area capabilities improve: 
Cost of Living and Medical Health. The following attributes decline: Education and 
Safety. When moving from Ft. Monmouth to Columbus, OH, the following local area 
capabilities improved: Cost of liking, Employment, and Medical Health. The following 
attribute declines: Safety. When moving from Ft. Belvoir to Aberdeen, MD, the 
following local area capabilities improve: Cost of living and Education. The following 
attributes decline: Employment, Safety and Transportation. When moving from Ft. Knox 
to Aberdeen, MD, the following local area capabilities improve: Housing, Employment, 
and Medical Health. The followir~g attributes decline: Cost of Living, Safety, and 
Transportation. When moving from Redstone: Arsenal to Aberdeen, MD, the following 
local area capabilities improve: Child Care, Housing, and Medical Health. The following 
attributes decline: Employment, Safety, Population Center, and Transportation. When 
moving from Arlington, VA to ALberdeen, MI), the following attributes decline: 
Population Center, and Transportation. 

Environmental Impact: Closure of Fort Monmouth will necessitate consultations with 
the State Historic Preservation Office to ensure that sites are continued to be protected. 
Fort Monmouth's previous missiot~related activities will result in land use 
constraints/sensitive resource area ~mpacts. An Air Conformity Analysis and a New 
Source Review and permitting eflbrt is required at Aberdeen, West Point, and Fort 
Belvoir. The extent of the cultural resources on Aberdecn, West Point, and Fort Belvoir 
are uncertain. Potential impacts may occur as result of increased times delays and 
negotiated restrictions. Additional operations at Aberdeen, West Point, and Fort Belvoir 
may further impact threatenedlentlangered species leading to additional restrictions on 
training or operations. Significant mitigation ]measures to limit releases may be required 
to reduce impacts to water quality and achieve US EPA water quality standards. Due to 
the increase in personnel there would be a minimal impact on waste production and water 
consumption at Defense Supply Center Colutnbus (DSCC), OH. This recommendation 
has no impact on dredging; land use constraints or sensitive resource areas; marine 
mammals, resources, or sanctuaries; noise; or wetlands. This recommendation will 
require spending approximately $2.95 million for environmental compliance activities. 
These costs were included in the payback calculation. Fort Monmouth reports $2.9 
million in environmental restoration costs. Because the Department has a legal obligation 
to perform environmental restoration regardless of whether an installation is closed, 
realigned, or remains open, these costs were not included in the payback calculation. This 
recommendation does not impact the costs of' environmental restoration, waste 
management, and environmental compliance activities. The aggregate environmental 
impact of all recommended BRAC actions afkcting the installations in this 
recommendation has been reviewed. There are no known environmental impediments to 
implementation of this recommendation. 
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THEUNDERSECRETARYOFDEPENSE 
301 L) PCiFtZNEE IPENTISGOU 

WASHINGTON. L)C: 2030 1-90 10 

MEMORANDUM FOR MERASTRUCTURE EXECUTIVE COUNSEL MEMBEBS 
lNFRAWRUCTUw STEERINff GROUP (LSG) MEMBERS 
CHAIRMEN, JOIN?' CROSS-SERVICE GROUPS (ICSG) 

SUBJEcT: Tr8Mfomadon Through Base Mgnrneat and Clasun (BRAC 2005) Policy 
Memomdurn hrec - SdecriDa himion 5 

The Secrerary of Rcfense's mMlOrtlllcim of November IS, 2002, eslicbluhsd thc 
authoriues, orgnnizational sfnrcnue, goals, ud objectives for the Department's 
development of BRAC 2005 recomnwldario~. Policy Mcmaranda Oat and Two 
provided funher guidance on implementing BRAC 2005. This wcmorsndum is  thc third ia 
a series of Un&r Secreurry of Defense for Amluisidon, Technology and Logisticr 
(USD(AT&L)) policy memoraRda implcmcating BRAC 2005. The USD (ATgL) will 
iesue addirional policy guidance, as necessary,, throughour the BRAC process. 

This mcrnorandum describes how BRA6 selection criterion 5, "The exrenr and 
riming of porential costs and savings, including zhe number of years, begkuring wirh the 
dore of complerion ofthe closm or redignmtmw, for the savirrgs ro exceed the cosis" will 
be impkmmtcd during the BRAC process. Jelaccion airerion 5 wilI be assessed againsr 
ail scenarios considend durhg the BRAC scenario analysis process. This memorandum 
applies to rhc MiIirary Deparrmeas and Join1 Cross-Service Groups (JCSGs). 

Policy Memorandum One, dated April 16,2003, directed the Miliulry 
Depamnents atxi dx! JCSGs to use the Cost of Base Realignment Acuom (COBRA) 
model ra calculare mecar, eavings, and payback (formerly known as rerum on invesnneor) 
of proposed tealignolcnt and closure actions. Policy Memorandum One also directed the 
Ilepamacnr of the Anny ro ccrke the lead in reconunending improvemenu in rhe CQBRA 
model and in =vising standard coer f a c m  lued wirh xhc model. 

COBRA provides a unifom mrhodology for estimating and itcrmdng rnjecrcd 
c-6: and savinp associated wirh BRAC c1mua-e and rcalignmmr fcenarios. This 
guidance, applicable to the IWhry kpmUm=~~ts and the JCSGs, estabbb policy and 
procedures for use o f  the updared COBRA model when evalutwing BRAC selection 
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criterion 5. Ic includes policy, responsibilities, and procedures far COBRA use, and 
dscusses how the madcl's oulputs will be uecl ro support rhe overall BRAC 2009 
process. Addiriooally, chis memomdurn specifics how the Depamntnt will comply with 
r lu rcquitemcnr to rake inw accaunt the effect of a prop66ed closure or rcalipmcnr on 
the cosrs of any other acdviry of rhe Depa~mrenr of Defense or any o b r  F d e d  agency 
chat may bc required to assume reqmibiliry for acrivides at an affected military 
insrallarion. 

The Militury Dcparmrenls and JCSGs, henafrer rtfemd ra as cbc "scenario 
proponents," are required to use rhe COBRA anode1 in assessing proposed realignment 
and closure scenarios duriag rhcir selection criterion 5 asasmeats. To perform rhcw 
ussermrtau, proponenu must Ioad scenario-specific data inro the COBRA madel. This 
dam, used in combiaarion with model dgorirlumrand aondard cosr facm already 
developed and prc-lauded into the morlcl will result in an esfimaw of cosrs, savings, and 
payback for rhe propascd clwunhraligamcut scenario- Thc COBRA modtl uses a 
Windows fonnar and i s  easily railored to plovi.de a variety of reparcs and infoxmarion, 
including payback year, onc~timc costs, 6-yew cwu and savingo, annual mcurrin~ costs 
and savings. and 20-year net present value o. 

Due EO tbe coarplexiry of rhe COBRA rdbdCI, fow dOEume~r~ will be issued duit 
supplcraenr rhe policies and pme<iwrs in h s  memorandum* TO ensure consiurent 
implementation of the COBRA model in support of selecrion crirerion 5 asseameam, all 
U~GCS of the model should become familiar with Lhc conwnr of rhese dbcumenm: 

COBRA Usm Mmual 
COBRA Algorirhm Rocwnrarion 
COBRA AnaIysr Template 

w COBRA User Checklist 

To obtain needed COBRA data mpuk riccnario proponents will develop COBRA 
related questions &at wrll be included in sce~ario data calls. Thcsc COBRA-rclared 
questions focus exclusively on dam not previously gatbued concaning specific losing 
and receiving insrallarians. Scenario data calls wil1 be prepared by the scenario 
proponents and collerwl by the appropriate bUitary D e p ~ r r m ~ n ~  or Defense Agency. 

COBRA resulu may suggest minor ch,mgcs in tke scmario Fhar wauld reduce 
cosrs m improve long renn savings. Comparauve assessrnenrs of COBRA results for 
sccn;rrios may enable Military Departments and JCSGs to eMminatc scenarios that arc 
inferior u, others aorn a cosr perspective. 

E-70 R l ~ k n ~ i w  Davmcnc - Fbr Dtmusion hrptw Only - Do Not R b  U a k  FO)A 2 
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Proponents will maintain a list of all scenarios evduaud by COBRA as well as a 
COBRA summary shnr  on each ecensrio evaluated during rhe delibeRtive process. 
COBRA srsults and recommendrrti~ns will be presenwd in the fomat provided herein. 

Because the updated COBRA toAware contains many p r e - l o d  b~ 
characttistics and standard cost factors designed to simplie BRAC aaalysb, acccs to 
the COBRA model is rcsaicted to intrmal Department of Defease use wtil the ~cleaee of 
final ncomrnendations. 

Key Terms and Procedures 

The following guidance prowides inmctions on key COBRA calculations. More 
complete and clewled guidarrce i s  provided m C 0 8 U  users in the bur documents listed 
in the General ~ c r i o n  above. A review of thew documeats is required before using the 
model. 

In-. An in.otallation fiam which missions, units or activities would 
cease or be relocated prumant to a closure or realignment recommendation. An 
installation can be a losing inmllation for one rscovw~lenditti~on and a receiving 
installauan for a differeat recmmdarion. 

-inn Installatia: An i ~ f o l k i o a  td which missions, wits or activities would 
be relocated pursuant to a closure or realignmrnt reco~endat ion.  An installation can be 
a receiving installation for one recammendation and a losing installation for a diffierrnt 
recommendation. 

Close: Any acnon that c e w s  or relocafes all cwrent missions of an instalkition 
and eliminaw or  locates all curreat personnel positions (military, civilian and 
connactor), except for pcmnncl required for careraking, conducting any ongoing 
environmental cleanup, or propmy disposal. Rnenuon of a small enclave, nor associated 
with the main mission of the base. is still a closure. (To ensure the applicstion of a 
specific COBRA algarirhm, users arc iusrmcmd to use a "de~crivate" butron for closures 
where an enclave i s  going to be rneintained). 

Realigg: Includes any aaion rhar both reduces and relocates firnctions and civilian 
pcrsanncl positions, but docs not include a reduction in fom rc~ulting from worlrload 
adjusnncnts, reduced personae1 or h d i n g  levels, or skill imbalances. 

BopoM: A dcscriprion of one or mom potential closure or rcaliguacnt actions 
That have nor been dccIared as a scenario for formal annlysis by eithcr a JCSG or a 
N(iliuuy Depanmcnr. Normally indudcs demil an the m f i r  of units, missions or other 
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work activity; faciliries or locan'ans rhar would close or lose swh effort; ficilith or 
locations that would gain from rhe losing locations; unants or other missions or hctions 
hat would bc affected by B e  action. A proposal can come &om ideas ot options derived 
&om Optimization Tools. Ropossls must be caualogucd ar the lCSG or MilDcp level for 
tracking 

Scmario: A proposal that has bcm &dared for formal aaslysie by a Military 
D m e n U J C S G  delibcrnrivo body. The caatcnt of a scenario is the m e  as the coaunr 
of a proposal. The only difference is rhat it has bem doclared for anslysis by a 
deliberative body. Once declaed, a scenario i s  registered at the ISG by inpuning it into 
the [SO BRAC Scenario Tncking Tool. 

Scenario Analvsis: The procas to formally evaluate n scenario against all eight 
selection criteria. 

-tecamm_gldations: A sceuario that a JCSG or Militsry Depnmnnrt has 
formally analyzed against d l  tight selenion criteria and which it recommends u, rbe ISG 
and IEC respectively for SecDef approval. A JCSG Candidate Rewmmendarion must be 
approved by the JSG, IEC, and SdCntf befare it becomes a Recommendation. A Milirary 
Deparnncnt Candidate Recwnmwdation mu# be approved by the 1EC a d  SecDcf before 
ir becomes a Recommendation. 

Payback (hrrnerly h a m  rr  "rerurn on investment") 

Scenario proponents will cskulaw payback (in yaw) for eacb proposcd closure or 
realignment recommendation. In accordance with guidancc hercia, 1111 was and savings 
amibutable over time to a closure or realignmmt scenario rnw be calculated, iucludirrg 
costs and/or savings at receiving locations. Costs or savings elemenrs fbat are identified, 
bur determined insignificant, nerd not be rrpomd in the rewmmendation. However, 
scmario proponem rnux mainrain s record of thcsc dmnninations with each sccaario 
tile ro document that thwc cost or savings elcnllcafs have been comided during the 
scmho analysis. 

Dtrcaunt and laflation Rates 

OMB establishes a discount rate for govcnuncnt-wide use in Pcbruary each year, 
to be wed for tbe succeeding wclve monrbe. Based on rhc most cuneat guidance 
provided in OM0 Circular A-94, dated Febwry 2004, C O B M  will use the average of 
rhe 10-year real discow rare and rhe 30-year real discount m e  to create the rcquircd 20- 
y+br raw. This average rate is presently 3.15 pcrcmt and i s  alnady PC-lgaded info Qc 
COBRA model. If a si@ificant change in f ie real discount raw i s  realized in 2005, the 
OSD BRAC Office will update COBRA standard facton und forward them u, sccnario 
proponents w be used u, update COBRA results. 
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Costs and savings data cntend into the COBRA model, during tbc scenario 
analysis process must be enmud in fiscal year 2005 dollars. When data is  in omer rhan 
fiscal year 2005 dollars, it must be converted using the table below. To convert then-year 
dollars to fiscal year 2005 dallm, mulfiply the rhcn-year dollar by the appropriate 
a@strnem fscror. For mamplc, ra convert 1999 or 2008 dollars to 2005 dollars, mulriply 
those amounts by 1 .  163 and 0.929, respectively. 

Table for Convertlag Then-Yeimr Dollors to 2005 DaUsn8 

Dt&sc (Compnollsr), March 2004, Table S-5, 7bral Column. 

* - P 

t 
Factor 

Medical Costs 

. 2001 
1.100 

1 1998 
Factor 1 1.191 

COBRA already' incorporates discrete CIDR assumptions based upon a variety of 
f1ccu)n including rhc type of patiem popularion sawed and rhc non-DaD medical care 
options such as TRICARE and MEDICARE available ro the DoP-sented popularion. 
Scmaio proponents mu9 mmuaIIy mtn any costs or savings fiom hospital conmts. 

9 1 2000 
1.163 1- 1.133 

I 

' Derived f iom the "National Dsfime Budm E~dma,res@r FY ZOOS, " O f l u  of rhe Unckr Secrcrmy of 

2005 
1.000 

Homeowner! Assistance Program (HAP) 

zao2 
1.069 

The US m y  Corps of Enginerrs will provide a list of installations rhat have a 
reasoaable possibility o f  having a HAP progmm approved if the installadon i s  selected 
for closure or realignment. That List will be incorporated inta fhe COBRA model 
algoricturrP and HAP costs for d~cse: inscallatiom will autarnancally be included in 
COBRA calcolarions. 

2003 1 2004 
1.044 1 1.020 

2006 
0.977 

Laud Purchases 

~.- - 1 .  I I .  J 

-,-s21MJ7 I 2008 2009 1 2010 2011 
0.953 1 0.929 1 0.906 1 0.88 1 0.86 

If scenario proponem plan a land purchase to support a scenario option, rhis 
estirnatcd expense must be manually entered as a unique onetime cost. 

Force Structure and Manpower Change9 

The costs or savings associated wirh farcc SUUCTU~~ chauges arc nor included in 
rhr COBRA calculations because they were previously idemifled in tbe Force Structure 
P h  and are nor assoc~ated wirh the BRAC action to close or realign an iustallation. To 
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do orhenvise would be to inappropriarcly crrdir cosu or savings w rhc BRAC sction. 
The manpower costs m savings associated with rbe BRAG ac:uon, however, should be 
included in the COBRA dcul;uiom because   hey are a diner scsulr of rhe BRAC 
r e c o ~ d a u o n  and are nor the result of pnvi.ously idenrifled force smrcnue changes. 

MUitary Construction 

When a sccuario requires new consPucRion or renovation of an exlung facility, 
scenario proponenu will input aridpaced canruuctioa requlremnrs in rwars of faciliry 
agalysis category (FAC) code, square fwmge, and other known requirements. The 
model uws this inpw to project a milimy con~rauction cost. 

Military Construcdon Cast Avatdauce 

Whea a scenario affects a losing insrallaioa wheat mapitalizacbn resources for 
an existing facility an programmed, rbc sauings associated wiib cbis facility arc already 
caprurcxf by rhe model's recapiralizarion cskularion. Theeftwe, scenario proponcurs will 
nor cnwr any consaucrion casc avoidsaces (savings) for this type of milirary consaucrion. 

When a scenario effcco an instalIation at which thm is a milifary construction 
project, aulurhorizcd and appropriated in Fiscal Year 2005 or earlier, for a new facility fhac 
creates new foorgrint or supports new missions, such that the p j e c r  i s  no Imgu required 
due ro f i e  BRAC action, scenario praplrnenrs must manually enter the consuuction cost 
avoidance ( w i n g )  associared wirh rhar pmjecr. 

Bsignllfion of Receiving Blses 

Whea a scenario involves rhe relocarion of 100 or mrac personnel (any 
combhrion of military or civilian), scenario proponenrs musr idenrify a specific 
receiving base for that scenario, For scmario:s involviag relocarion of less ban 100 
personnel, scenario propoaents may, bur do not bave ro idcnufy a specific receiving sire. 
If they do nor identify a specific receiving location, rbey musl establish a generic "base x" 
within the COBRA model lo act ss the sunogm receiving base far these smaller uniu ar 
activities. The COBRA Usen Menu4 rcfere~xed previously highlights the delaJed 
informarion that must bc enwed in the modd to characrerize the BRAC closure or 
stalignmenl action as ir impacts both losing and receiving insfsllations. 

Do0 Tenaab and Enclaves 

Scenario proponents (Military kpartcneats and JCSGs) will coneidrr che impacr 
d a scenario on each unaar or s~rpported acdviry occupying an installacion, including 
Reserve Componenr organizatiow, tegacdles!~ of Military M c e .  AU conrs associarod 
with relocaring teaants affected by [he scenario to receiving sires should be included in 
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the COBRA cdculations. la some cases, the scenario my specifL the mation of an 
installation enclave to avoid the transfer of tenatdsupporrad activities. If an enclave is 
specified, scenario proponents m u r  enter mu, COBRA each PAC code for a fircility ro be 
included ia the enclave, along wifh required caarswuction and my other costs to oudit the 
enclave. The carrdrdate recommendation mwt irlcludc aa aplaaatioa of any plannd 
enclaves, including afficted unitslacrivines. 

Unemploymvnt Coats 

Milirary Dqaranears and Defense Agw:ics annually budget unemployment 
connibutions to the Federal Employees Cornpensarion Accounr for DoP military and 
civilian rmployces. COBRA automatically calculates this cosx based on the DoD 
employees whose unemployment is direcrly ambutcd to closures and realignments. 

Standard Facton for COBRA 

~ l l  of the srandard factors used in COBRA algorithms nflcct staadajd ram which 
wilI bc applied cansinently in all closurc mad nirlignment scenario culculations. A smglc 
COBRA standarbfactors file will be issued with the COBRA model and will nor be 
changed withour OSD approval. 

Environmental Reeturntioa Cost# 

Reatoration costs are expenses associatedl with clean up and reclamation of 
environmentally conraminatcd areas.. Since the Dcp~l~flllcnt ot'DePkme has a legal 
obligation to perfom cnvironrnearal resfamtion regardless of d e d m  a base i s  closed, 
realigned, or remains open, environmental restoration cons at closing bases arc nor ra be 
considered in the cost of closure calclrlarions. The Department will consider dre impact 
of coats dated to potmtial cnvimnnaenFlJ rcsto:rarion in its Sclccrion Criterion 8 analysis, 
bough the review of cenified data regarding prc-exisring brown environmeatal 
rcstaration projects at iastallatious that ere ida15ficd during scenario development as 
candidates for closure or dignmemr. More &railed informalion on tbe consideration of 
envuonrnencal restoration cosa wirhin BRAC analyses is provided in separate policy 
guidance. 

Otbcr Environmental Costs 

Envimnmmtal compliance, pollution prrwention. aad consmation expenses arr 
already capnrrcd in the COBRA model through rhe irrrtallarioln Base Operating Suppon 
costs. Orher cavimmenral cosrs tbt are capacity-related, such as costs associated with 
increases or changes in the cnvironmenral canying capacity of an installation, musr be 
manually added to Fhe COBRA madcl. For inetance, if a scenario would exceed tbe 
capacity of the watsmater treaunem plant at tbe receiving site, then the scenario 
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QropOIItnl mun decide whe~her to upgrade the old facility or h d d  a new wastewater 
aeatmmr plant u, acc~~nrodate h e  scoaario. ILilrmrlsc, thc ticmaria proponent mun 
calcula~ rhe impact on IandfiIls, odwr wane h.l:amcnt firciliries. and poi1urioa corn01 
equipment. Scenario propnents will cam such cxpcnscs as lconsnuction or 
ruhabilitatiou costs. 

BaAC ZOOS Effects on other Department of Defense Aclivideo or other Federal 
Ageudw 

Seaion 2913(d) of tbc Defense Bast Closure and Realligament Acr of 1990, as 
amended, requires rhe D r p ~ c a t ' s  cost and savings criteria to "take lnro accounr the 
@kct of the propost?d tlosaue or realipment an the casrr of arty orher ~~11ivi@ ofthe 
Deparnnent of De/enre or any orher F e d d  agency that m q  be required ro assume 
responribiliry for activities at the military imtdlarions. " 

By estimating rhe corn and saviags ro the Dcpanment of b f m g  associared with 
a proposed closure or realignrnenr d o n ,  rhe COBFU model talces into accounr the effect 
af rhe proposed closure or realignment action on the costs o f  all DUD ilctivilies, satisfying 
rhc rquirernents of Sccrion 2913(d) with rrspc.W ro activities of rhc Department of 
Defense. 

The COBRA model c m o t  derenaine t l~e effect of fhe proposed action on the 
cons of  ''any other Faderal agency rha may bt: requ~rrd to aslsumc raponsibiliry for 
activities" at a closing or realigning inst4Iario11 because it does not include esrimares of 
non-DoD enriry costs or savings. Funhemore, independently estimating *e costs and 
savings ro rhese agencies may be inadequate because such informarion is outside the 
canuol of rhe Department and therefore any eiTort ro esu'mtc rhesc costs would be highly 
specularive. Addiuonatly, the non-DoD agency may choose to relocate rather rhan 
remain and assume base opulm;rrg responsibi[~~tiw, porenriatly achieving savings that 
would skew any DoD cost estimates. Consqrrenrly, the Dq~amnent cannot rely on the 
COBRA model or undcnnkc indcpcndcnt estimates of tbc costs and savings to rhesc 
agencies in ordm to M e  into accounr rhc &ect on these costs and satisfy the 
requirements of Section 2913(d} with respect to non-DoD Federal agcacies. 

In order to saris@ the requirements of S d o n  291 3(d) with respect to non-DoD 
Federal agencies, when a sccnario directly impas a non-DoD Fedwal agency, tbe 
sccnario pmponmr will firer assume Jlat such agency will be mquind to assume 
rcsponaibility for base operating activities an 'he rnilirsry insrallasian. The scenario 
proponent will funher assume that because such agency will be required to assume base 
opcrotiag responsibilitks ir did not have before the proposed action, the efiecr of rhe 
action will be to incrpase that agency's costs. The scenario pmponent will documcnr 
these effects for consideration by decision makers as funher daruibed below. 
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BRAC 2005 COBRA Rcoults aud Rccommcntlrtioar 

Thc followiag f o m  will be used to display scenario COBRA payback 
projecrions for each BRAC 200.5 csndidaw nwtnmmdarion; 

The raw1 emikatcd onc-time cost to rhe Uepamncnt of Defense ro implement this 
recommendation is $ . The net off all cons and savings to the Dcparnncnt 
during tbc implcmemation p a i d  is a cam of E .. Annu4 recurring savings 
to rhe Depamnent after implementation are $ witb a payback expected in 
- years. The net present value o f  thc cosrs md w i n g  to the I)epmncnr 
over 20 years is a savings of$ . 
If a proponent's BRAC 2005 sceazlrio adkcts anorher Federal agency, the 

f~llowing additionat paragraph will 1x added ta the candidate  amm mend at ion: 

"This recommendation affects a non-DoD Federal 
sgrncy. In the absence of rwss ro nedible cost and w%gs infbrmation for rhn 
agency or knowlddge repding whether that agency will main on the 
inslsllauon, the Dcpament assumed thas rhc aon-DoD Federal agency will be 
requred to assume new base operating rqmnsibilirics on rbc affccrcd iasr~lla~ion. 
Tbe Department Auther assumed that bccausc of these aew base operating 
respnsibiliries, the effcct o f  the recornrendation on the! non-Do8 ~ g m c y  would 
be an increase in i ts  casts. .A6 required by Section 2913(d) of the BRAC statute, 
rhc Dtpament has @ken the effect on the cons ofthis agency inro accowr when . 
making this recommcudnion." 

/Acting ~~H~qudsir ion,  Technology & Logistics) 
Chairman, lnfiasmlcnrre Steering; Group 

DCN 6913


